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Lyons  v.  Murray. 

[93  MiSSOUBi,  23.] 

Ckboitqr's  Bill. — Iv  Creditobs  havb  Obtained  Oknxral  Jusoioim 

against  their  debtor's  estate,  but  cannot  take  out  execution  thereon  be- 
cause of  his  death,  and  the  estate  being  insolvent,  no  fnrther  proceedings 
at  law  are  required  to  lay  the  foundation  for  equitable  relief  in  the  shape 
of  a  creditor's  bill  as  against  a  fraudulent  grantee. 

Partner  Who  Voluntarily  Pats  Firm  Debts  with  his  individual 
means  does  not  thereby  become  a  firm  creditor  for  the  amount  paid,  so 
as  to  be  subrogated  to  the  rights  of  the  creditors  whose  debts  he  paid,  in 
a  state  where  partnership  debts  are  joint  and  several.  He  only  has  the 
right  to  bring  the  payments  into  his  accounts,  and  after  the  other  firm 
debts  are  paid,  the  amount  he  paid  goes  to  his  credit  in  a  settlement 
between  the  partners. 

Creditor's  Bill  is  SuTnoiENT,  as  against  a  general  demurrer  stating  no 
specific  objections,  when  the  bill,  ^hich  is  brought  to  subject  certain 
funds  to  a  judgment  at  law,  alleges  that  one  partner,  on  the  death  of  the 
other,  administered  on  the  partnership  estate,  and  paid  a  firm  debt  out 
of  his  individual  estate,  and  on  final  distribution  of  the  firm's  assets,  pro- 
cured an  order  to  pay  forty-two  per  cent  of  such  firm  debt  out  of  the 
partnership  property,  and  paid  such  amount  with  intent  to  defraud  his 
creditors,  and  thus  take  credit  for  a  fictitious  payment;  and  the  bill  need 
not  allege,  in  terms,  that  the  creditor  received  the  last  payment  to  aid 
in  defrauding  creditors,  nor  that  he  had  notice  of  such  intended  fraud, 
for  the  reason  that  it  was  without  consideration,  and  void  as  to  them. 

Partnership  —  Voluntary  Payment  of  Firm  Debt  by  Administering 
Partner,  Fraudulent  as  to  Individual  Creditors.  — Where  one  part- 
ner, on  the  death  of  the  other,  administers  on  the  partnership  estate,  and 
pays  out  of  his  individual  property  a  firm  debt  due  a  creditor,  and  then, 
on  final  distribution  of  the  estate,  obtains  an  order  of  court,  and  pays 
forty-two  per  cent  of  the  same  debt  out  of  the  firm  assets,  such  pay- 
ment, being  for  no  consideration,  is  void  aa  to  the  administrator's  cred- 
itors, he  being  largely  indebted  at  the  time,  even  though  the  creditor 
paid  is  innocent  of  any  fraudulent  intent. 
▲m.  St.  E«p.,  Vol.  VL  —  2  17 


19  Lyons  t>.  Murray.  [Mlseouri, 

PA«Tif«MHir.  -IwDmDUAL  Cbh)1T0R8  o»  Pabtnkb  who  is  acting  as  ad. 
ministrator  of  the  partnership  estate  on  the  death  of  the  other  partner 
ar«  not  parties  or  privies  to  the  order  of  distribntion  of  firm  assets,  so  as 
to  be  boond  thereby,  when  the  administering  partner  is  alire  at  the  time 
and  his  iodividoal  property  is  not  in  liquidation. 
W.  H.  Briggsy  for  the  plaintiff  in  error. 
Smith,  Silver,  and  Brown,  and  W.  P.  Harrison,  for  the  de- 
fendant in  error. 

Black,  J.  Plaintiffs  sued  out  this  writ  of  error  to  review 
the  judgment  of  the  circuit  court  in  sustaining  a  demurrer  to 
the  amended  petition.  Aaron  McPike,  one  of  the  plaintiffs, 
recovered  a  judgment  against  Edward  C.  Murray,  Archibald 
M.,  William  M.,  and  Walter  J.  Van  Horn,  partners,  doing 
business  under  the  firm  name  of  Van  Horn,  Murray,  and  Com- 
pany, for  some  fourteen  hundred  dollars,  in  the  year  1870. 
The  other  plaintiffs,  Sarah  C.  Lyons  and  the  Bank  of  Pike 
County,  obtained  judgments  against  Murray,  the  former  for 
1142,  and  the  latter  for  $4,740.  Thereafter,  and  in  1870,  Wil- 
liam M.  Van  Horn  died,  and  Murray  gave  bond  as  surviving 
partner  and  administered  upon  the  partnership  effects.  In 
]882  Murray  died,  and  the  defendant  became  the  adminis- 
tratrix of  his  estate.  The  plaintiffs  then  had  their  judgments 
allowed  by  the  probate  court  and  classed  as  demands  against 
the  Murray  estate. 

The  petition  makes  these  further  allegations:  That,  in  1870, 
William  C.  Luce  had  demands  allowed  by  the  probate  court 
against  the  firm  assets,  amounting  to  $12,566;  that  prior  to 
the  14th  of  November,  1879,  Murray  sold  and  delivered  to 
Luce  all  of  his  individual  property,  real  and  personal,  in  pay- 
ment and  in  satisfaction  of  these  firm  debts  held  by  Luce; 
that  on  the  last-mentioned  date,  Murray  filed  a  settlement  in 
the  probate  court,  showing  a  balance  of  firm  money  in  his 
hands  of  $10,875;  that  he  then  procured  an  order  of  the  pro- 
bate court,  directing  him  to  pay  forty-two  per  cent  of  the  de- 
mands allowed  in  favor  of  Luce  out  of  the  firm  moneys;  that 
Murray,  with  intent  to  hinder,  delay,  and  defraud  his  credi- 
tors, and  to  cover  up  his  property,  paid  to  Luce  out  of  the  firm 
moneys  on  these  allowed  demands  the  sum  of  $8,972;  that  the 
previous  payment  of  the  same  debts  by  Murray  out  of  his  in- 
dividual property  rendered  him  insolvent;  that  the  other 
members  of  the  firm  of  Van  Horn,  Murray,  and  Company  are 
insolvent;  and  that  in  equity  the  $8,972  belonged  to  Murray, 
and  should  in  the  hands  of  Luce  be  Bubjected  to  the  payment 
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of  the  debts  held  by  the  plaintiffs  against  the  Murray  estate. 
Luce  died  pending  this  suit,  and  defendant  qualified  as  his 
executrix.  The  petition,  it  will  be  seen,  is  in  the  nature  of  a 
creditor's  bill,  seeking  to  reach  money  in  the  hands  of  Luce. 

1.  The  point  made  by  the  defendant  that  this  suit  cannot 
be  maintained,  because  the  plaintiffs  have  not  exhausted 
their  remedy  at  law  by  execution,  is  not  well  taken.  They 
have  had  their  general  judgments  allowed  by  the  probate 
court  against  the  Murray  estate.  Murray,  the  debtor,  here 
pursued,  being  dead,  no  execution  can  be  issued  on  those 
general  judgments,  as  against  his  estate,  and  that  estate  being 
insolvent,  no  further  proceedings  at  law  are  required  to  lay  a 
foundation  for  equitable  relief  against  a  fraudulent  grantee: 
Merry  v.  Fremon,  44  Mo.  518;  Pendleton  v.  Perkins,  49  Id- 
565. 

2.  The  plaintiffs  insist  that,  where  one  partner  voluntarily 
pays  debts  of  the  firm  with  his  individual  means,  he  thereby 
becomes  a  creditor  of  the  firm  for  the  amount  thus  paid,  and 
is  entitled  to  be  subrogated  to  all  of  the  rights  of  the  creditors 
whose  debts  he  paid,  and  hence,  in  equity,  the  $8,972  was  the 
money  of  Murray.  But  under  our  law  a  partnership  debt  is 
joint  and  several.  Murray  was  bound,  individually,  for  the 
payment  of  these  partnership  debts  held  by  Luce,  and  his  in- 
dividual property  could  have  been  taken  on  executions  there- 
for, and  this  too,  though  the  partnership  was  dissolved  and  in 
liquidation  by  reason  of  the  death  of  Van  Horn.  When  Mur- 
ray paid  these  partnership  debts,  he  did  not  stand  in  the  shoes 
of  the  creditors.  He  could  not,  with  these  debts  paid  by  him, 
come  in  competition  with  the  other  firm  creditors.  He  had 
the  right,  however,  to  bring  these  payments  into  his  accounts, 
and  after  the  payment  of  the  other  partnership  debts,  the 
amounts  thus  paid  by  him  would  go  to  his  credit  in  a  settle- 
ment as  between  the  partners.  Neither  he  nor  his  individual 
creditors  could  demand  more  than  his  proportionate  share  of 
the  residue  on  a  balance  and  settlement  of  the  accounts  as 
between  the  partners:  CoUyer  on  Partnership,  6th  ed.,  sec. 
109,  and  notes  by  Wood;  20  Pa.  St.  45;  82  Id.  152.  But  for 
the  amount  due  him  on  final  settlement,  augmented  as  it 
would  be  by  the  payments  made  to  Luce,  he  had  what  is  now 
called  a  lien  on  the  firm  assets:  Collyer  on  Partnership,  sec. 
109;  2  Lindley  on  Partnership,  680.  He  had  a  right  to  hold 
the  money  in  his  hands  as  surviving  partner,  and  pay  what 
was  due  to  himself  on  such  balance  of  accounts.    To  the  ex- 
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Unl,  therefore,  that  he  fraudulently  disposed  of  his  interest  in 
this  surplus,  to  that  extent  he  defrauded  his  individual  credi- 
tors. 

But  it  is  said  the  petition  does  not  show  that  Murray  had 
any  interest  in  this  fund,  for  it  may  be,  for  aught  that  is 
stated,  that  he  owed  it  all  to  his  partners,  and  there  would  be 
nothing  due  to  him  on  final  settlement  of  the  accounts  as  be- 
tween the  partners.  It  is  shown  by  the  petition  that  the  firm 
debts,  aside  from  those  held  by  Luce,  amounted  to  only  $2,134; 
that  they  have  been  paid,  except  the  $1,400  due  to  plaintiff 
McPiko.  Murray  was  entitled  to  a  credit  of  $12,566,  as  be- 
tween the  partners,  which  ho  did  not  claim,  but  took  a  credit 
for  $8,972  for  a  fictitious  payment,  bo  as  to  absorb  the  funds 
in  his  hands.  These  facts,  with  the  allegation  that  this  last 
amount  in  equity  belonged  to  Murray,  suflQciently  show  an 
individual  interest  in  the  fund  as  against  a  general  demurrer, 
pointing  out  no  specific  objections  to  the  petition. 

3.  But  aside  from  any  lien  to  be  worked  out  through  the 
partnership,  the  petition  states  a  cause  of  action.  It  must  be 
taken  that  Murray  paid  the  debts  to  Luce  after  they  had  been 
allowed  by  the  probate  court  against  the  firm  assets.  This  he 
did  with  his  individual  property,  real  and  personal.  He  then 
procured  the  order  to  pay  to  Luce  on  the  same  debts,  from  the 
firm  assets,  $8,972.  This  it  is  alleged  he  did  to  defraud  the 
plaintiffs.  It  may  be  that  this  second  payment  was  a  fraud 
on  the  other  partners,  for  it  is  possible  that  Murray  should 
have  paid  this  money  to  them  besides  having  paid  the  firm 
debt  held  by  Luce,  but  the  record  shows  no  such  case.  Be- 
sides, the  partners  are  making  no  complaint;  and  it  is  a  most 
remarkable  position  taken  by  the  defendant  to  say  that  the 
Luce  estate  is  not  liable  to  the  plaintifi's  because  some  other 
persons  may  have  been  defrauded.  It  is  no  answer  to  the 
fraud  charged  in  the  petition  to  say  that  the  partners  of  Mur- 
ray were  also  defrauded. 

4.  It  is  true,  the  petition  does  not  in  terms  state  that  Luce 
received  the  last  payment  to  aid  Murray  in  defrauding  his 
creditors,  nor  is  it  alleged  that  Luce  had  any  notice  of  the 
intended  fraud.  The  second  payment,  however,  was  without 
any  consideration  whatever,  and  Luce  occupies  no  other  po- 
sition than  that  of  a  voluntary  donee.  Murray,  being  largely 
indebted,  was  bound  to  pay  his  debts  before  he  could,  as 
against  his  creditors,  give  away  his  property.  As  to  existing 
creditors,  the  donee  in  such  cases  occupies  no  better  position 
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than  the  donor;  the  transfer  of  property,  under  such  circum- 
Btances,  is  as  to  both  fraudulent  in  law. 

5.  Finally,  the  executrix  of  the  Luce  will  intrenches  herself 
behind  the  order  of  distribution  made  in  the  partnership  estate, 
and  insists  that  this  order  is  in  efiFect  a  judgment,  and  is 
conclusive  evidence  of  the  validity  of  the  payment  of  the  forty- 
two  per  cent  to  Luce.  For  the  purposes  of  this  case,  let  it  be 
conceded  that  the  order  is  to  be  regarded  as  a  judgment,  and 
that  it  is  conclusive  as  between  the  parties  thereto  and  their 
privies,  and  cannot  by  them  be  attacked  for  fraud,  except  by 
appeal  or  a  direct  proceeding  to  vacate  the  order  for  fraud. 
But  do  the  plaintiffs  stand  in  any  such  relation  to  that  order? 
Bigelow  says  the  doctrine  of  the  English  cases  is,  that  no  one 
who  was  a  party  to  the  former  proceedings,  or  who  might  have 
intervened  or  appealed  from  them,  can,  in  a  collateral  pro- 
ceeding, allege  that  the  judgment  was  obtained  by  fraud; 
while  the  contrary  is  true  as  to  persons  who  could  not  have 
thus  intervened  or  appealed:  Bigelow  on  Estoppel,  148.  Now, 
when  this  order  was  procured  and  the  money  paid  pursuant 
thereto,  Murray  was  alive;  his  individual  estate  was  not  in 
liquidation,  and  his  individual  creditors  had  nothing  to  do 
with  the  partnership  settlements  and  proceedings  in  the  pro- 
bate court.  Even  as  to  the  deceased  member  of  the  firm,  the 
allowance  of  partnership  demands,  against  the  partnership 
estate,  would  not  bind  the  individual  estate:  R.  S.,  sec.  65. 
Murray's  individual  creditors  had  no  right  to  appear  in  the 
partnership  proceedings  and  take  appeals  or  object  to  the 
judgments  of  the  court.  In  no  sense  can  it  be  said  the  indi- 
vidual creditors  were  parties  or  privies  to  the  order  of  distri- 
bution. If  A  should  fraudulently  confess  a  judgment  in  favor 
of  B,  and  that  judgment  should  come  into  collision  with  other 
creditors  of  A,  they  may,  in  a  collateral  proceeding,  show  that 
the  judgment  was  collusive  and  fraudulent  as  to  the  creditors 
of  A,  and  as  to  them  void.  The  judgment  will,  as  to  the 
parties  thereto,  stand  as  valid;  but  as  to  the  other  creditors  it 
will  be  void.  It  is,  therefore,  not  essential  to  the  plaintiff's 
right  to  follow  the  money  fraudulently  paid  to  Luce  that  the 
order  of  distribution  should  be  set  aside. 

It  may  be  said  that  one  of  the  plaintiffs  is  a  partnership 
creditor,  but  as  no  question  is  made  of  a  defect  of  parties,  we 
will  not  stop  to  consider  what,  if  any,  effect  that  has  as  to 
him. 

The  judgment  is  reversed  and  the  cause  remanded. 
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OEXDmrn'R  Bills  Obtkbaxxt:  8«e  the  extended  note  to  Mataey  ▼.  CforUm, 
90  Am.  Deo.  28a-302. 

FowxBS  AKD  DxrrnB  of  Subvivinq  PABXintB:  See  extended  note  to 
BMtMtr  FitlUr,  65  Am.  Deo.  296-303;  WilUam*  v.  Whedon,  109  N.  Y.  333) 
4  Am.  St  Rep.  460,  and  note. 

PATMXirr  BT  PABTKBR3  Of  FiKM  Dkbt  FuKNiSHls  No  CLAIM  against  the 
ec^artnen  untU  settlement  of  partnership  accounts:  Bishop  v.  Bishop,  64 
Oban.  232. 

CaxDrroB's  Bill  — What  Nkcessakt  to  Maintaim  when  the  debtor  ii 
dead  or  insolvent:  Kemplon  v.  Hallototll,  24  Ga.  62;  71  Am.  Dec.  112,  and 
note  117;  Brotmy.  Long,  1  Ired.  Eq.  190;  36  Am.  Deo.  43;  Unknovm  Hart 
T.  KimbaU,  4  Ind.  646;  68  Am.  Dec.  638. 

OoPAsmsB,  LntN  of,  on  Partkkkship  Peopbbtt  when  he  has  paid 
more  than  his  share  of  partnership  debts:  Crooker  t.  Crooker,  62  Me.  267) 
88  Am.  Deo.  609,  and  note  613. 
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[95  MISSODBI,  60.] 

Aanoncxirr  fob  Bbniftt  of  Cbeditobs  —  Right  to  Opbk  akd  Close.  — 
Where  plaintiff  in  attachment  answers  an  interplea,  and  admits  an  as* 
■ignment,  but  alleges  that  it  is  fraudulent  and  void,  the  burden  is  on 
him  to  prove  it,  and  consequently  he  has  the  right  to  open  and  close, 
both  in  the  introduction  of  evidence  and  in  the  argument. 

Dmlakatio.vs  A3  Evidencb.  —  Whebb  Validity  of  Assignment  for  the 
benefit  of  creditors  is  in  issue,  an  attaching  creditor  may  show  a  con* 
rersation  had  before  the  assignment,  in  which  the  assignor  gave  as  a 
reason  for  assigning  that  he  could  then  get  a  better  settlement  with  hia 
creditors.  He  may  also  prove  conversations  had  with  the  assignor,  in 
the  presence  of  the  assignee,  shortly  after  the  assignment,  at  a  meeting 
of  creditors,  to  effect  a  compromise. 

AanoNMENT  FOR  THE  BENEFIT  OF  Cbeditors  —  EsTOFPEL. — Where  an 
attaching  creditor  is  seeking  to  prove  the  invalidity  of  an  assignment, 
and  the  assignor,  prior  to  the  assignment,  has  represented  himself  to  be 
worth  a  large  sum  in  excess  of  his  liabilities,  such  creditor  is  not  es- 
topped  by  representing  to  other  creditors,  prior  to  the  assignment,  that 
in  his  opinion  the  assignor  was  solvent,  and  worth  a  large  sum  in  excess 
of  his  liabilities  and  exemptions. 

Paxtt  cannot  Complain  of  Instbuction  as  Ekboneous,  when  the  in- 
structions given  at  his  request  contain  the  same  vice. 

AflmoNMXNT  FOB  BENEFIT  OF  Creditobs  is  not  fraudulent  when  the  em- 
bam  wed  creditor  making  it  intends  only  sn3h  delay  and  hindrance  to 
hia  creditors  as  would  follow  as  an  incident  to  the  assignment. 

Amiukicxrt  fob  Benefft  of  Cbeditobs.  —  Demubbeb  to  Evidencb  is 
properly  denied  when  there  is  some  evidence,  though  slight,  justifying 
the  submission  of  the  good  faith  of  the  parties  to  the  assignment 

Cotgrove  and  Johnston^  Moore  and  WilliaTM,  and  Smith,  Silver, 
and  Brown,  for  the  plaintiff  in  error. 

Draffen  and  WUliartui,  0.  P.  B.  Jackson,  L.  F.  Wood,  and  W. 
P.  Johnson  and  Son,  for  the  defendant  in  error. 
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Norton,  C.  J.  The  Bank  of  Tipton,  defendant  in  error,  in- 
stituted an  attachment  suit  in  the  Moniteau  County  circuit 
court  against  Cochel  and  Bechtel,  who  were  merchants  en- 
gaged in  the  sale  of  hardware  in  the  town  of  Tipton.  The 
writ  of  attachment  was  levied  upon  a  stock  of  goods  as  belong- 
ing to  them.  On  the  same  day  said  writ  was  levied,  viz.,  the 
3d  of  January,  1885,  and  a  short  time  before  it  was  issued  and 
levied,  an  assignment,  executed  by  said  Cochel  and  Bechtel, 
conveying  all  their  property  to  one  Barrick,  as  assignee  for 
the  benefit  of  all  their  creditors,  was  filed  for  record.  In 
March  following,  the  said  Barrick  resigned  his  trust,  and 
James  E.  Hazell  was  duly  appointed  to  execute  the  trust. 
At  the  return  term  of  the  writ  of  attachment  said  Hazell 
appeared,  and  by  leave  of  court  filed  an  interplea  claiming 
in  virtue  of  said  assignment  the  property  which  had  been 
levied  upon. 

The  plaintifi"  bank  in  the  attachment  suit  filed  an  answer 
to  the  interplea  denying  the  right  of  the  assignee  and  alleging 
in  substance  that  the  assignment  was  made  with  the  intent 
to  hinder,  delay,  and  defraud  the  creditors  of  said  Cochel  and 
Bechtel,  and  that  the  assignee,  Barrick,  was  a  party  to  said 
fraud,  and  acting  in  the  interest  of  said  firm  and  to  aid  them 
in  their  fraudulent  purpose;  that  said  assignment  was  made 
to  him  because  of  his  insolvency  and  willingness  to  serve 
them;  that  their  intention  was  to  put  the  property  in  the 
hands  of  Barrick  and  secure  it  from  execution  and  attach- 
ment, and  use  the  assignment  as  a  means  of  coercing  their 
creditors  into  a  compromise,  and  that  said  assignment  passed 
no  title  to  the  property,  either  to  Barrick  or  to  interpleader 
Hazell,  as  his  successor.  The  replication  to  this  answer  denied 
all  frauds,  and  set  up  that  said  bank  had  full  knowledge  of 
the  financial  condition  of  said  firm  and  of  their  intention  to 
make  said  assignment,  and  that  by  reason  of  its  representa- 
tions made  to  other  creditors  of  the  solvency  of  said  firm  and 
their  good  faith  in  making  said  assignment,  the  bank  was  es- 
topped from  contesting  its  validity. 

The  issue  of  fraud  thus  made  up  was  tried  before  a  jury, 
and  a  verdict  returned  in  favor  of  the  plaintiff  bank  in  the 
attachment  suit,  upon  which  judgment  was  rendered,  and  from 
which  Hazell,  the  interpleader,  has  appealed  to  this  court;  and 
among  other  grounds  of  error  alleges  that  the  court  erred  in 
holding  that,  under  the  issues  as  made  by  the  pleadings,  the 
plaintiff  bank  in  the  attachment  suit  had  the  right  to  open 
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and  cloee  the  case,  both  in  the  introduction  of  evidence  and 
in  the  argument  of  the  cause  to  the  jury.  We  see  no  just 
ground  of  complaint  to  this  ruling,  since  the  answer  was  in 
the  nature  of  confession  and  avoidance.  It  admits  the  assign- 
ment, but  alleged  it  to  be  fraudulent  and  void,  the  burden  of 
proving  which  was  on  the  shoulders  of  the  party  averring  it: 
Albert  V.  Besel,  88  Mo.  150. 

Nor  do  we  see  any  just  ground  of  complaint  to  the  action 
of  the  court  in  allowing  witnesses  Reavis  and  McClay  to  de- 
tail a  conversation  had  with  Cochel  and  Bechtel  a  short  time 
before  the  assignment  was  made,  in  which  Cochel  gave  as  a 
reason  for  wanting  to  make  an  assignment  that  he  could  then 
get  a  better  compromise  with  his  creditors,  and  that  he  wanted 
to  make  it  to  get  a  better  settlement  with  his  creditors;  nor 
in  allowing  a  conversation  to  be  detailed,  had  with  Cochel  and 
Bechtel  in  the  presence  of  Barrick,  the  assignee,  the  day  after 
the  assignment  was  made,  at  a  meeting  of  the  creditors,  held 
for  the  purpose  of  effecting  a  compromise.  The  presence  of 
Barrick,  the  assignee,  at  this  conversation  made  what  was 
then  said  admissible. 

It  is  also  objected  that  the  court  erred  in  excluding  the  dep- 
osition of  one  Elliott,  to  the  effect  that,  on  January  1  and  2, 
1885,  as  the  representative  of  certain  creditors,  he  asked  the 
cashier  of  the  Bank  of  Tipton  for  his  opinion  as  to  the  finan- 
cial condition  of  Cochel  and  Bechtel,  and  was  told  that  they, 
in  his  judgment,  were  solvent;  that  they  owed  the  bank  two 
thousand  dollars,  for  which  the  bank  held  no  security,  but 
they  were  not  uneasy;  that,  in  his  judgment,  the  firm  was 
worth  four  or  five  thousand  dollars  clear  of  the  world,  or 
above  their  exemptions.  In  view  of  the  fact  in  evidence  that 
Cochel  and  Bechtel  had  made  a  showing  or  representation  to 
the  oflacers  of  the  bank  to  the  effect  that  they  had  several 
thousand  dollars  of  assets  over  and  above  their  liabilities,  we 
are  unable  to  perceive  the  relevancy  of  this  evidence  offered. 

It  is  also  insisted,  on  the  authority  of  the  cases  of  Holmes  v. 
Braidwood,  82  Mo.  610,  Shelley  v.  Boothe,  73  Id.  77,  39  Am. 
Rep.  481,  and  Albert  v.  Besel,  88  Mo.  150,  that  the  court  erred 
in  giving  the  following  instruction:  — 

"  1.  If  the  jury  believe,  from  the  evidence,  that  the  assign- 
ment of  Cochel  and  Bechtel  to  Barrick  was  made  by  Cochel 
and  Bechtel  for  the  purpose  and  with  the  intent  of  hinder- 
ing, delaying,  or  defrauding  any  of  their  creditors,  and  that 
•aid  Barrick  had  notice  thereof,  then  said  assignment  was 
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fraudulent,  and  the  finding  of  the  jury  must  be  for  the  defend- 
ant." 

Conceding  this  contention  to  be  well  founded,  the  inter- 
pleader, under  the  ruling  made  in  the  case  of  Holmes  v.  Braid- 
wood,  supra,  is  not  in  a  position  to  take  advantage  of  it,  since 
the  same  vice  of  which  he  complains  in  the  above  instruction 
is  to  be  found  in  the  eighth  and  ninth  instructions  given  by 
the  court  at  his  own  instance. 

The  action  of  the  court  in  refusing  instructions  asked  by 
the  interpleader,  numbered  six,  ten,  eleven,  twelve,  thirteen, 
sixteen,  and  twenty,  is  also  complained  of.  Among  those  re- 
fused is  the  following:  — 

"Although  the  jury  may  believe  that  the  making  of  the  as- 
signment had  the  effect  of  hindering  or  delaying,  and  was 
made  with  the  intent  and  purpose  to  hinder  or  delay,  the 
creditors  of  said  Cochel  and  Bechtel,  or  any  one  or  more  of 
them,  yet,  if  the  only  hindrance  and  delay  intended  was  such 
as  would  be  incidental  to  and  a  result  of  carrying  out  the  said 
deed  of  assignment,  it  cannot  be  fraudulent  because  of  the 
effect  and  intent  above  stated." 

In  refusing  this  instruction,  we  are  of  the  opinion  that  the 
court  committed  error:  See,  in  addition  to  the  cases  last  above 
cited,  the  following:  Potter  v.  McDowell,  31  Mo.  75;  Singer  v. 
Goldenburg,  17  Mo.  App.  550.  The  right  of  a  party  in  embar- 
rassed circumstances  to  make  an  assignment  of  all  of  his 
property  for  the  payment  of  his  debts  and  the  benefit  of  all 
his  creditors  cannot  be  questioned,  and  if,  in  the  exercise  of  this 
right,  he  only  intends  such  delay  and  hindrance  to  his  credi- 
tors as  would  follow  as  an  incident  to  the  assignment,  such 
intent  cannot  invalidate  the  assignment  as  being  fraudulent. 

The  sixth  and  twentieth  refused  instructions  were  in  the 
nature  of  a  demurrer  to  the  evidence,  and  were  properly  re- 
fused, as  there  was  some  evidence,  though  slight,  justifying 
the  submission  of  the  good  faith  of  the  parties  to  the  assign- 
ment. The  other  refused  instructions  were  substantially  em- 
braced in  others  that  were  given,  and  were  for  that  reason 
properly  refused. 

As  the  error  noted  is  sufficient  to  reverse  the  judgment,  it  is 
unnecessary  to  notice  the  objections  made  to  the  action  of  the 
court  in  refusing  to  submit  special  issues  to  the  jury,  inas- 
much as  the  present  state  of  the  law  on  that  subject  takes  that 
question  out  of  the  case. 

Judgment  reversed  and  cause  remanded. 
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PAITT    HoLOUIO  AFflRMATIVB  OF   IsSUB  HAB  TH»   ElOHT  TO    OpKK  AKB 

Cl«h  at  tm  Tbial:  VkU  r.  Germania  Int.  Co.,  26  Iowa,  9;  96  Am.  Dea 
M;  bat  thii  ml©  ii  purely  one  of  practice,  and  will  not  bo  reviewed  in  ab. 
•ence  of  aboae  of  diaoretion:  Id.;  Preston  v.  Walker,  26  Iowa,  205;  96  Am. 
D«a  140,  and  not*. 

Barb  Istsstiow  to  Hindib  and  Dki.at  Crbditobs  will  not  void  a  gen- 
•rml  aaaignment  for  the  benefit  of  creditors,  for  such  is  its  uaaal  and  necessary 
effect  It  will  be  valid  if  its  purpose  is  to  pay  honest  debts:  Baldwin  v. 
Peet,  22  Tex.  708;  76  Am.  Dec.  806,  and  note  819;  Nicholson  v.  LeaviU,  6 
N.  Y.  610;  67  Am.  Dec.  499. 

Declarations  Madb  Subsequent  to  AaaioNMENT  are  not  admissible  to 
defeat  the  title  of  the  grantee:  Burt  v.  McKinatry,  4  Minn.  204;  77  Am.  Dea 
607. 


State  v,  Landqeap. 

[05  MissouBi,  VI.] 

Cbhunal  Law — Mitbdeb — Unskillful  Medical  Tbkathent. — When 
wound  inflicted  is  the  cause  of  death,  the  accused  is  guilty  of  murder, 
though  unskillful  medical  treatment  may  have  aggrarated  the  wound, 
and  the  deceased  might  have  recovered  if  greater  care  and  skill  had 
been  employed  in  treating  him. 

MiTRDEB.  —  Pbemeditatbdlt  IS  Pbopebly  Detined to mean,  "thought  of 
beforehand  any  time,  however  short." 

Murder.  — Deliberately  is  Fbofbrlt  Defined  to  mean  "done  in  a  cool 
state  of  the  blood,  and  not  done  in  a  heat  of  passion  engendered  by  a 
lawful  or  just  provocation,"  in  the  absence  of  Buch  lawful  or  jnst  provo- 
cation. 

MuBDEB. — Jury  is  Properly  Instructed  that,  in  order  to  convict  of 
murder  in  the  first  degree,  they  must  believe  and  find  from  the  evi* 
dence  that  defendant  not  only  shot  deceased,  but  shot  intending  to  kill; 
and  in  the  absence  of  qualifying  facts  and  circumstances,  a  person  is 
presumed  to  have  intended  the  natural,  ordinary,  and  probable  result  of 
hiB  acts.  If  it  is  found  and  believed  from  the  evidence  that  defendant 
intentionally  shot  deceased  in  a  vital  part  with  a  deadly  weapon,  from 
which  death  ensued,  they  must  find  that  his  intent  was  to  kill,  nnless 
the  evidence  Bhowa  the  contrary. 

Simon  8.  Bass,  for  the  appellant. 

B.  Q.  Boone,  attomey-geTieral,  A.  C.  Glover^  eircmt  attorney^ 
and  C.  0.  Bishop,  for  the  state. 

Norton,  C.  J.  Defendant  was  indicted  in  the  St.  Loois 
criminal  court  at  its  May  term,  1885,  for  murder  in  the  first 
degree,  for  killing  one  Annie  Tisch,  in  the  city  of  St.  Louis, 
in  March,  1885.  After  repeated  continuances,  he  was  put 
upon  his  trial  at  the  March  term,  1887,  of  said  court,  and 
was  convicted  of  murder  in  the  first  degree.  The  case  is  be- 
fore us  on  defendant's  appeal,  and  it  is  insisted  that  the  court 
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erred  in  giving  instructions;  and  in  order  to  a  proper  disposi- 
tion of  the  objections  relied  upon,  reference  to  the  evidence  is 
necessary. 

A  voluntary  statement  made  by  defendant  after  his  arrest 
was  put  in  evidence,  and  is  as  follows:  "I  got  acquainted  with 
that  girl  in  Belleville  about  nine  months  ago,  and  we  worked 
together  there,  and  I  got  closely  and  intimately  acquainted 
with  her  [hinting  at  illicit  intercourses].  I  promised  to  marry 
her  so  soon  as  I  could  provide  a  home  for  her  in  this  city.  I 
found  employment  in  a  machine-shop,  and  brought  her  over 
and  put  her  in  a  boarding-house  at  Christy  Avenue.  In  a  few 
days  I  learned  that  she  bad  intercourse  with  others  in  that 
boarding-house;  I  upbraided  her  for  it,  and  asked  her  how  it 
came  that  she  looked  so  pale  and  sickly  now;  she  excused 
herself  as  being  sick,  didn't  sleep  well;  and  I  was  satisfied 
that  she  was  not  true  to  me;  and  she  even  played  dirty  tricks 
on  me,  so  I  resolved  to  kill  her  rather  than  to  carry  on  the 
way  she  did;  I  had  set  the  10th  inst.  as  the  day  of  our 
marriage,  and  made  this  evening  an  appointment  with  her; 
we  would  meet  at  my  brother's";  and  there  he  said  he  got  in 
a  dispute  with  her  and  shot  her.  This  statement  was  made 
the  night  of  the  shooting,  and  soon  after  he  was  arrested. 

Joseph  Landgraf,  a  brother  of  defendant,  testified  that  dur- 
ing the  day  of  the  night  on  which  deceased  was  shot,  defend- 
ant came  to  where  he  was  at  work,  and  during  the  conversation 
said:  "I  have  made  the  motion  before  already  to  kill  the  girl; 
I  am  going  to  kill  her  to-night";  having  requested  his  brother 
to  let  him  bring  deceased  to  his  house,  and  being  refused:  "If 
you  don't  let  me  take  her  to  your  house  I  will  take  her  to  an 
assignation  house,  and  I  will  kill  her  there." 

The  following  statement,  made  by  deceased,  in  the  presence 
and  hearing  of  defendant,  the  day  after  she  was  shot,  was  put 
in  evidence:  "Annie  Tisch  is  my  name;  I  am  twenty-one  years 
of  age;  this  man  before  me  I  identify  as  Henry  Landgraf;  he 
is  my  lover;  he  is  the  man  who  shot  me  last  night,  whether 
with  a  revolver  or  anything  else  I  don't  know;  I  staid  at 
Mrs.  Dufiy's,  908  Charles  Street;  a  gentleman  who  stays  there 
gave  me  a  scrap-book,  and  Henry  told  me  the  negro  had  told 
him  that  two  gentlemen  stopping  in  the  same  house  were  too 
intimate  with  me,  and  Landgraf  wanted  to  shoot  me;  this 
was  on  Tuesday  night,  March  3,  1885;  yesterday  he  came 
again,  and  wanted  me  to  leave  the  house  and  move  down 
town;  I  went  with  him  about  eight  o'clock,  p.  m.;  took  the 
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care,  and  got  off  at  Arsenal  Street,  and  walked  U>  the  house 
on  Lemp  Avenue;  I  did  not  enter  the  house  where  his  sister 
lives;  Landgraf  said  nothing  to  me,  and  shot  me;  that  is  all  I 
know." 

After  deceased  was  shot  she  was  removed  to  the  hospital, 
where  it  was  ascertained  that  the  bullet  had  entered  the  skull 
just  above  the  eye,  but  in  consequence  of  the  soreness  of  the 
wound,  excitement,  and  resistance  of  the  deceased  to  the  sur- 
geon's efforts  to  locate  the  bullet,  its  location  could  not  be 
determined.  Afterwards,  on  the  12th  of  March,  she  was 
placed  under  the  influence  of  an  anaesthetic,  and  an  operation 
was  performed,  and  an  effort  made  to  locate  the  bullet  by 
probing.  After  that  deceased  began  to  sink,  and  died  on  the 
15th  of  March,  ten  days  after  she  was  shot.  A  post-mortem. 
examination  was  held,  which  resulted  in  showing  that  the 
bullet  had  lodged  between  the  skull  and  brain;  that  under  it 
a  clot  of  blood  and  water  had  formed,  which  produced  com- 
pression of  the  brain,  from  which  she  died.  There  was  some 
evidence  tending  to  show  that  the  wound  was  not  necessarily 
mortal,  and  that  death  might  have  resulted  from  the  opera- 
tion performed  in  probing  for  the  bullet. 

Among  others,  the  defendant  assigns  for  error  the  action  of 
the  court  in  giving  the  following  instruction:  "If  you  be- 
lieve and  find  from  the  evidence  that  defendant  feloniously, 
willfully,  deliberately,  premeditatedly,  and  of  his  malice 
aforethought,  shot  Annie  Tisch,  and  inflicted  on  her  a  dan- 
gerous wound  on  some  vital  part,  as  charged  in  the  indict- 
ment, and  that  such  shooting  and  wounding  caused  the  death 
of  said  Annie  Tisch,  you  should  find  the  defendant  guilty  of 
murder  in  the  first  degree;  notwithstanding  you  may  also 
believe  and  find  that  unskilled  medical  treatment  aggravated 
such  wound,  and  that  deceased  might  have  recovered  if  greater 
care  and  skill  had  been  employed  in  treating  her." 

It  is  argued  that  this  instruction  denies  to  defendant  the 
benefit  of  the  defense,  that  the  death  of  deceased  was  pro- 
duced or  occasioned  by  other  causes  than  the  wound.  We 
are  unable  to  perceive  wherein  the  instruction  does  this.  On 
the  contrary,  it  requires  the  jury  to  find,  before  they  can  con- 
vict defendant,  that  the  wound  was  a  dangerous  one,  inflicted 
on  some  vital  part  of  the  body,  and  that  it  caused  the  death 
of  deceased. 

The  direction  of  the  instruction,  that  if  they  so  found,  it 
mattered  not  that  they  might  also  believe  and  find  that  un- 
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Bkilled  medical  treatment  aggravated  such  wound,  and  that 
deceased  might  have  recovered  if  greater  care  and  skill  had 
heen  employed  in  treating  her,  finds  abundant  support  in  the 
authorities.  In  3  Greenleaf  s  Evidence,  section  139,  it  is  said: 
*'  If  death  ensues  from  a  wound  given  in  malice,  but  not  in  its 
nature  mortal,  but  which  being  neglected  or  mismanaged  the 
party  died,  this  will  not  excuse  the  prisoner  who  gave  it;  but 
he  will  be  guilty  of  the  murder,  unless  he  can  make  it  clearly 
and  certainly  appear  that  the  maltreatment  of  the  wound  or 
his  own  misconduct,  and  not  the  wound  itself,  was  the  sole 
cause  of  his  death,  for  if  the  wound  had  not  been  given  the 
party  would  not  have  died."  So  in  2  Bishop's  Criminal  Law, 
it  is  said  in  section  638  that  the  doctrine  is  established  that 
"if  the  blow  caused  the  death  it  is  suflScient,  though  the 
individual  might  have  recovered  had  he  used  proper  care 
himself,  or  submitted  to  a  surgical  operation  to  which  he 
refused  submission,  or  had  the  surgeon  treated  him  differ- 
ently"; and  in  section  639  it  is  said:  "In  law,  if  the  person 
dies  by  the  action  of  the  wound,  and  by  the  medical  or  surgi- 
cal action  jointly,  the  wound  must  clearly  be  regarded  suffi- 
ciently a  cause  of  the  death;  and  the  wound  need  not  even  be 
a  concurrent  cause,  much  less  need  it  be  the  next  proximate, 
for  if  it  is  the  cause  of  the  cause  no  more  is  required." 

In  the  well-considered  case  of  Commonwealth  v.  Hacketty  2 
Allen,  141,  after  a  review  of  the  authorities  bearing  upon  the 
question,  it  is  said:  "  The  well-established  rule  of  the  common 
law  would  seem  to  be  that  if  the  wound  was  a  dangerous 
wound,  that  is,  calculated  to  endanger  or  destroy  life,  and 
death  ensued  therefrom,  it  is  sufficient  proof  of  the  offense  of 
murder  or  manslaughter,  and  that  the  person  who  inflicted  it 
is  responsible,  though  it  appear  that  deceased  might  have  re- 
covered if  he  had  taken  proper  care  of  himself,  or  submitted 
to  a  surgical  operation,  or  that  unskillful  or  improper  treat- 
ment aggravated  the  wound  or  contributed  to  the  death,  or 
that  death  was  immediately  caused  by  a  surgical  operation 

rendered  necessary  by  the   condition  of  the   wound 

The  principle  on  which  this  rule  is  founded  is  one  of  universal 
application,  and  lies  at  the  foundation  of  all  our  criminal  ju- 
risprudence. It  is  that  every  person  is  to  be  held  to  contem- 
plate and  be  responsible  for  the  natural  consequences  of  his 
own  acts.  If  a  person  inflicts  a  wound  with  a  deadly  weapon 
in  such  manner  as  to  put  life  in  jeopardy,  and  death  follows 
as  a  consequence  of  this  felonious  and  wicked  act,  it  does  not 
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alter  its  nature  or  diminish  its  criminality  to  prove  that  other 
causes  co-operated  in  producing  the  fatal  result.  Indeed,  it 
may  be  said  that  neglect  of  the  wound  or  its  unskillful  and 
improper  treatment,  which  were  of  themselves  consequences 
of  the  criminal  act  which  might  follow  in  any  case,  must  in 
law  be  deemed  to  have  been  among  those  which  were  in  con- 
templation of  the  guilty  party,  and  for  which  he  is  to  be  held 
responsible.  But  however  this  may  be,  it  is  certain  that  the 
rule  of  law  as  stated  in  the  authorities  cited  has  its  founda- 
tion in  a  wise  and  sound  policy.  A  diflferent  doctrine  would 
tend  to  give  immunity  to  crime,  and  to  take  away  from  hu- 
man life  an  essential  and  salutary  safeguard.  Amid  the  con- 
flicting theories  of  medical  men,  and  the  uncertainties 
attendant  on  the  treatment  of  bodily  ailments  and  injuries, 
it  would  be  easy  in  many  cases  of  homicide  to  raise  a  doubt 
as  to  the  immediate  cause  of  death,  and  thereby  to  open  a 
wide  door  by  which  persons  guilty  of  the  highest  crime  might 
escape  conviction  and  punishment." 

The  court  instructed  the  jury  that  premeditatedly  meant 
"  thought  of  beforehand  any  time,  however  short."  This  defi- 
nition is  claimed  to  be  erroneous,  as  the  word  has  heretofore 
been  defined  to  mean  "  thought  of  beforehand  any  length  of 
time,  however  short."  The  omission  of  the  word  "length" 
from  the  instruction  did  not  change  the  meaning  of  the  word 
as  heretofore  usually  defined,  and  the  instruction  as  given  was 
as  favorable  to  defendant  with  the  omitted  word  left  out  as  if 
it  had  been  inserted,  and  was  in  no  way  calculated  to  mislead 
the  jury  or  prejudice  the  defendant. 

The  court  defined  "deliberately"  to  mean,  "done  in  a  cool 
state  of  the  blood,  and  not  done  in  a  heat  of  passion  engen- 
dered by  a  lawful  or  just  provocation,  and  the  court  instructs 
you  that  in  this  case  there  is  no  lawful  provocation."  The 
record  does  not  disclose  any  evidence  either  of  a  lawful  or  just 
provocation.  It  shows  that  the  design  to  kill  deceased  was 
deliberately  formed  and  meditated  upon,  and  that  the  de- 
ceased was  shot  in  pursuance  of  and  in  the  execution  of  this 
design,  and  the  omission  of  the  court  to  tell  the  jury  that  there 
was  no  just  cause  of  provocation,  if  erroneous,  could  work  no 
prejudice  to  defendant. 

The  following  instruction  is  also  objected  to,  viz.:  "In  order 
to  convict  the  defendant  of  murder  in  the  first  degree,  you 
must  believe  and  find  from  the  evidence  that  defendant  not 
only  shot  deceased,  Annie  Tisch,  intentionally,  but  that  he 
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Bbot  her  intending  to  kill  her.  In  this  connection,  however, 
you  are  instructed  that,  in  the  absence  of  qualifying  facts  and 
circumstances,  a  person  is  presumed  to  have  intended  the  nat- 
ural, ordinary,  and  probable  result  of  his  acts.  Wherefore,  if 
you  believe  from  the  evidence  that  defendant  intentionally 
shot  Annie  Tisch  in  a  vital  part  with  a  deadly  weapon,  to  wit, 
a  loaded  pistol,  from  which  death  ensued,  you  will  find  that 
he  intended  to  kill,  unless  the  facts  and  circumstances  given 
in  evidence  show  to  the  contrary." 

No  such  inconsistency  as  is  alleged  to  exist  between  this 
and  the  other  instructions  given  is  perceived,  and  that  it  con- 
tains a  correct  declaration  of  law  has  been  held  in  the  case  of 
State  V.  Gee,  85  Mo.  647. 

The  cause  was  fairly  and  impartially  tried,  and  the  evi- 
dence fully  sustains  the  verdict  of  the  jury,  and  we  find 
nothing  in  the  record  calling  for  an  interference  with  the 
judgment,  and  it  is  hereby  afi&rmed. 


One  Who  Intliots  Mortal  Wound  is  Responsible  fob  Conseqttenoes, 
although  a  snrgical  operation,  believed  to  be  necessary  by  competent  stir- 
geons,  and  properly  performed,  was  ineffectual  in  giving  relief,  and  the  im- 
mediate cause  of  death:  Commonwealth  v.  McPike,  3  Cash.  181;  60  Am.  Deo. 
727;  McAllister  v.  State,  17  Ala,  434;  52  Am.  Dec.  180.  In  State  v.  BanOey, 
44  Conn.  537,  26  Am.  Bep.  486,  it  is  said  that  one  who  inflicts  a  wound  is 
guilty  of  murder  or  manslaughter,  according  to  the  circumstances,  although 
it  may  appear  that  the  deceased  might  have  recovered  if  he  had  taken  proper 
care  of  himself,  or  that  unskillful  treatment  contributed  to  his  death.  A 
more  accurate  rule  is  stated  in  State  v.  Morphy,  33  Iowa,  270,  11  Am.  Rep. 
122,  and  note,  and  Crum  v.  State,  64  Miss.  1,  60  Am.  Rep.  44,  and  note,  to 
the  effect  that  mismanagement  or  ill  treatment  of  the  wound  will  not  itself 
excuse  the  person  who  inflicted  it;  but  that,  in  order  to  be  soi  excuse,  it 
must  appear  that  maltreatment  or  neglect  of  the  wound  or  misconduct  of 
ibe  patient,  and  not  the  wound  itself,  was  the  sole  cause  of  death. 

Statutobt  DEORBEa  07  Mubder:  See  the  note  to  Whittford  v.  Crnnmon^ 
ioeoM,  18  Am.  Dec.  774-787,  showing  what  constitutes  murder  in  the  first 
degree;  and  see  also  Keenan  v.  CommonweaUh,  44  Pa.  St.  55;  84  Am.  Deo. 
414;  Schaffer  v.  State,  22  Neb.  657;  4  Am.  St.  Rep.  274;  and  Lang  v.  State, 
84  Ala.  1;  6  Am.  St.  Rep.  324. 

Deliberation  and  Premeditation  as  Elements  of  Mubder  are  defined 
In  the  note  to  White/ord  v.  CommonweaUh,  18  Am.  Dec.  778  et  seq.,  and  Kee- 
nan v.  Commonwealth,  44  Pa.  St.  55,  84  Am.  Dec.  414.  In  Lajig  v.  State,  84 
Ala.  1,  6  Am.  St.  Rep.  324,  it  is  said  that  an  instruction  to  the  effect  that 
the  crime  must  have  been  the  result  of  a  "  formed  design,"  imports  all  that 
b  included  in  the  words  "deliberation  and  premeditation."  In  Carter  v. 
Btate,  22  Fla.  653,  the  court  say  that  the  law  does  not  prescribe  what  length 
of  time  should  elapse  between  the  formation  of  the  design  and  its  execution 
to  constitute  premeditation,  but  that  it  is  sufficient  if  there  was  a  fully 
formed  purpose,  with  enough  time  for  thought  to  enable  the  defendant  to 
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„.„....,  fully  consoions  of  hia  design.  In  People  v.  Willianu,  73  Cal,  531,  an 
iutniotion  that  if  defendant,  nnder  tho  circumstances  detoiled  by  the  wit- 
BflaMS,  "without  further  cause  or  provocation,"  killed  the  deceased,  he  was 
goflty  of  murder  in  the  first  degree,  was  erroneous  in  omitting  the  elements 
of  premeditation  and  deliberation. 


DOBYNS  V.  MeYEE. 
[95  MissouBi,  132.J 
CHArncL  MoBTOAOB  — Deed  of  Trust. — Trustee  in  a  deed  of  trust,  who 
takes  possession  of  the  property  for  the  purposes  specified  in  the  deed, 
before  the  levy  of  an  attachment,  may  hold  it  for  such  purposes,  not- 
withstanding there  was  an  agreement  between  the  cestui  que  trust  and 
debtor  at  the  time  of  the  execution  of  the  deed  that  the  latter  might  sell 
the  property  in  the  usual  course  of  business  for  hia  own  benefit. 

Kehr  and  Tittmann,  for  the  appellants. 

Joseph  S.  Dobyns,  per  ae. 

Black,  J.  This  is  a  suit  for  damages  for  carrying  away 
doors  and  other  manufactured  building  material.  Tho  judg- 
ment, which  was  for  the  plaintiff,  was  affirmed  by  the  St 
Louis  court  of  appeals;  but  the  case  was  then  certified  to  this 
court,  because  one  of  the  judges  deemed  the  opinion  contrary 
to  a  previous  decision  of  this  court.  The  facts  are  these:  On 
tho  20th  of  September,  1883,  the  Falter  Manufacturing  Com- 
pany made  to  plaintiflF,  as  trustee,  a  deed  of  trust  upon  certain 
real  and  personal  property,  including  a  stock  of  planing-mill 
material,  to  secure  a  large  indebtedness  to  the  Fifth  National 
Bank.  On  the  9th  of  the  following  December,  the  manufac- 
turing company  made  an  assignment  of  all  of  its  property  for 
the  benefit  of  all  its  creditors.  The  property  in  question  was 
then  turned  over  to  the  assignee.  The  assignee  then  gave  the 
trustee  in  the  deed  of  trust  possession  of  all  the  property 
therein  described,  real  and  personal,  including  the  property  in 
question.  After  this,  the  defendants,  creditors  of  the  manu- 
facturing company,  levied  a  writ  of  attachment  upon  the  prop- 
erty now  in  dispute,  sold  the  same,  and  applied  the  proceeds 
to  the  payment  of  their  debt.  The  deed  of  trust  was  duly  re- 
corded before  the  assignment. 

There  was  evidence  tending  to  show  that  at  the  date  of  the 
deed  of  trust  there  was  an  understanding  between  the  bank 
and  the  manufacturing  company  that  the  latter  might  sell  the 
■tock  in  trade  in  the  usual  course  of  business  for  its  own  ben- 
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efit.  But  notwithstanding  this  agreement,  the  court  instructed, 
that  if  the  plaintiff,  prior  to  the  levy  of  the  attachment,  took 
possession  of  the  property  under  the  deed  of  trust  and  the 
agreement  of  the  assignee,  then  the  finding  should  be  for  the 
plaintiff;  and  in  this  it  is  claimed  the  court  erred.  It  is  not 
claimed  that  the  agreement  between  the  assignee  and  the 
trustee  could  or  did  amount  to  a  new  pledge.  Indeed,  it 
seems  to  be  conceded  that  the  trustee  took  possession  by  vir- 
tue of  the  deed  of  trust,  and  not  otherwise.  The  agreement 
between  the  bank  and  the  manufacturing  company,  that  the 
latter  might  sell  the  stock  in  trade  in  the  usual  course  of  busi- 
ness, rendered  the  deed  of  trust  fraudulent  in  law,  as  to  cred- 
itors of  the  manufacturing  company,  as  to  the  stock  in  trade; 
not,  however,  because  there  was  any  actual  fraudulent  intent, 
but  because  the  conveyance  was  one  to  the  use  of  the  grantor: 
R.  S.  1879,  sec.  2496. 

The  sole  question,  then,  is,  whether  the  fact  that  the  trustee 
took  possession  of  the  property  in  good  faith,  for  the  purposes 
specified  in  the  deed  of  trust,  with  the  consent  of  the  assignee, 
made  the  deed  of  trust  valid,  as  against  creditors  attaching 
after  possession  by  the  trustee.  Cases  are  cited  to  show  that 
possession  by  a  mortgagee  does  not  purge  the  mortgage  of  its 
fraudulent  character;  and  among  them  our  attention  is  called 
to  Armstrong  v.  Tuttle,  34  Mo.  432.  In  that  case  the  mortgage 
was  fraudulent  on  its  face  because  of  a  stipulation  allowing 
the  mortgagor  to  sell,  etc.  Some  of  the  expressions  of  the 
court  favor  the  contention  that  possession  by  the  mortgagee 
would  not  make  the  mortgage  valid.  But  the  subsequent  case 
of  Greeley  v.  Reading,  74  Id.  309,  is  not  unlike  the  present  one. 
Beading  had  executed  a  mortgage  to  McCune  upon  a  stock  of 
groceries.  The  mortgage  contained  a  stipulation  rendering  it 
void  as  to  creditors,  because  it  was  held  the  stipulation  made 
the  mortgage  one  for  the  use  of  the  grantor.  Before  the  levy 
of  the  attachment,  McCune,  under  an  agreement  with  Read- 
ing, took  possession  of  the  stock  in  good  faith,  and  because  ho 
did  this,  it  was  held  that  it  was  wholly  immaterial  that  the 
mortgage  was  improperly  recorded,  or  that  it  contained  the 
stipulation  that  rendered  it  void,  except  as  between  the  parties 
thereto.  There,  as  in  this  case,  the  possession  was  taken  by 
virtue  of  the  mdrtgage.  The  case  cites,  with  approval,  Naah  v. 
Norment,  5  Mo.  App.  646,  and  Jones  on  Chattel  Mortgages,  sec. 
178,  where  the  same  doctrine  is  asserted. 

The  principle  of  that  case  had  been  previously  intimated,  if 
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not  expressed,  in  Hew»on  v.  TootU,  72  Mo.  632,  and  has  been 
Again  asserted  and  approved  in  Petring  v.  Chrisler,  90  Id.  650. 
To  the  same  effect  is  Cameron  v.  Marvin,  26  Kan.  612.  Not- 
withstanding the  agreement  that  the  manufacturing  company 
might  sell  the  stock  in  trade  in  the  usual  course  of  business, 
the  deed  of  trust  was  valid  as  between  the  parties  thereto.  No 
actual  fraud  was  intended  by  the  parties,  and  it  would  seem 
that  if  the  objectionable  parol  agreement  was  abrogated  before 
the  rights  of  creditors  attached,  the  deed  of  trust  ought  to  be 
held  valid  from  that  time  on,  even  as  to  creditors.  An  en- 
tirely new  pledge,  freed  from  such  agreement,  would  have 
been  valid.  The  effect  of  taking  possession  under  the  deed  of 
trust  for  the  purposes  therein  specified,  with  the  consent  of  the 
assignee,  was  to  abrogate  the  previous  objectionable  parol 
agreement.  At  all  events,  the  question  in  this  case  is  settled 
by  the  cases  last  cited;  and  they  will  not  be  disturbed.  The 
judgment  is  therefore  affirmed. 

Chattxi.  Mobtqaqk  AuTHOKiznfo  THB  MoBTQAOOB  TO  Retaik  the  pos- 
MMion  of  the  property,  and  nse  aad  enjoy  the  same  as  in  the  asnal  course  of 
trade,  is  generally  void  as  to  subsequent  attaching  creditors,  while  the  mort- 
gagor retains  possession:  Bamet  v.  Fergus,  51  HL  352;  99  Am.  Dec.  547,  and 
note  650;  Place  v.  Langworthy,  13  Wis.  629;  80  Am.  Dec.  758,  and  note; 
Orton  Y.  Orion,  7  Or.  478;  33  Am.  Rep.  717;  Davenport  v.  Fouike,  68  Ind. 
382;  34  Am.  Rep.  265;  Peuer  v.  Petieolas,  50  Tex.  638;  32  Am.  Rep.  621; 
Lund  V.  Fletcher,  39  Ark.  325;  43  Am.  Rep.  270;  Benedict  v.  Re^fro,  75  Ala. 
121;  61  Am.  Rep,  429.  But  see  Franihouser  v.  EUett,  22  Kan.  127;  31  Am. 
Rep.  171;  Clark  v.  Hyman,  65  Iowa,  14;  39  Am.  Rep.  160.  If  the  mortgagee 
takes  possession  under  the  mortgage  before  the  lien  of  attaching  creditors  at- 
taches, he  is  protected,  though  the  mortgagor  remained  in  the  store  and  sold 
the  goods  for  the  mortgagee:  Read  v.  Wilson,  22  El.  377;  74  Am.  Dec.  159, 
note  161;  Jenmnga  v.  Mcllroy,  42  Ark.  236;  48  Am.  Rep.  61.  In  Roundy 
T.  Converse,  71  Wis.  624,  6  Am.  St.  Rep.  240,  it  was  held  that  a  chattel 
mortgage  which  authorized  the  mortgagor  to  sell  the  goods  mortgaged,  and 
with  the  proceeds  to  purchase  others  to  be  subject  to  the  mortgage  in  theii 
stead,  was  valid,  though  as  to  such  subsequently  acquired  goods  it  might  b» 
•SaetiT*  only  as  a  liooose  to  seize  such  goodx. 
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Bartlett  V.  Spaekman. 

[95  MissoUBi,  136.1 

AoBNOT —  PrincipaIi  Bottnd  by  Agent's  Acts  ik  EnEBGENcrr.  — Where  an 
agent  is  directed  to  get  a  certain  physician,  bat,  being  nnable  to  prooore 
him,  employs  another  instead,  the  emergency  is  such  as  to  bind  the 
principal,  thongh  he  told  the  latter  physician  when  he  arrived  at  hifl 
destination  that  his  senrices  were  not  required,  aa  the  trouble  was  over. 

L.  D.  OrovBy  for  the  appellant. 

8.  A.  Standard,  for  the  resjwndent. 

Norton,  C.  J.  This  action  was  commenced  before  a  justice 
of  the  peace  on  an  account  for  professional  services  of  plaintiflF 
as  a  physician. 

The  account  sued  upon  is  as  follows: — 

"Thad  Sparkman,  Dr.,  to  G.  T.  Bartlett. 

«  April  12,  1881.     To  one  visit $10.00." 

At  the  May  term,  1884,  of  the  Butler  County  circuit  court, 
to  which  the  cause  had  been  taken  by  appeal,  a  jury  wae 
impaneled,  and  at  the  close  of  the  evidence  the  court  in- 
structed the  jury  "  that,  under  the  proof,  plaintiff  is  not 
entitled  to  recover,"  whereupon  the  jury  returned  a  verdict 
for  defendant,  and  judgment  was  entered  against  plaintiff, 
from  which  he  has  appealed,  and  assigns  for  error  the  action 
•of  the  court  in  giving  the  aforesaid  instruction. 

The  following  is  all  the  evidence  introduced  on  the  trial: — 

John  Sparkman  testified  as  follows:  "I  am  a  brother  of  the 
<iefendant.  In  April,  1881,  the  defendant  told  me  his  wife  was 
Bick,  and  sent  me  after  the  doctor;  he  told  me  to  get  Dr. 
McCowen;  I  went  and  could  not  get  him;  Dr.  Bartlett  was 
then  my  next  choice  and  I  went  and  saw  Dr.  Bartlett  and 
got  him;  he  and  I  rode  out  together;  I  went  to  within  about 
three  miles  of  defendant's  house;  I  then  turned  off  and  the 
doctor  went  on.  It  is  about  fourteen  miles  from  Poplar  Bluff 
to  defendant's  house.  I  told  the  doctor  that  the  defendant 
wanted  him,  as  his  wife  was  sick."  On  his  cross-examination, 
witness  said:  "  The  doctor  acted  as  if  he  was  drunk;  I  went 
to  the  saloon,  and  we  each  drank  one  glass  of  beer,  and  on 
the  way  up  the  doctor  took  out  a  bottle  and  drank  once;  I 
drank  out  of  the  same  bottle;  it  was  whisky  and  something 
•else;  it  tasted  sweet." 

B.  C.  Jones  testified:  "I  am  a  physician;  to  go  out  in  the 
•country  on  a  professional  call,  it  is  worth  ten  doUartf  to  go  a 
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distance  of  twelve  or  fourteen  miles;  the  plaintiff  is  a  prac- 
ticing physician." 

Plaintiff  in  his  own  behalf  testified  as  follows:  '  John 
Sparkman,  the  brother  of  defendant,  came  to  me  to  go  and 
see  the  defendant's  wife,  who  he  said  was  sick;  I  went  with 
him  and  drove  up  in  the  lawn  near  the  house,  where  we 
usually  get  out  to  go  in,  and  the  defendant  came  out  and  said 
to  me,  '  Doctor,  we  don't  need  your  services  now,  for  the  trouble 
is  all  over.*    I  then  drove  off." 

The  action  of  the  court  in  giving  the  instruction  complained 
of  was  doubtless  based  on  the  well-established  general  doc- 
trine that  the  acts  of  a  special  agent  with  special  authority, 
not  done  in  pursuance  of  the  authority,  or  done  in  excess  of 
it,  are  not  binding  upon  his  principal,  unless  ratified  by  him 
with  full  knowledge  of  the  facts  and  circumstances.  The 
rule,  however,  is  not  of  universal  application.  In  1  Wait's  Ac- 
tions and  Defenses,  page  232,  section  12,  it  is  said:  "Although, 
as  a  general  rule,  an  agent  is  required  to  conform  to  his  in- 
structions or  authority,  yet  there  may  be  instances  in  which  a 
strict  and  literal  adherence  to  their  terms  would  defeat  the 
object  of  the  agency.  There  may  arise  such  new  and  unex- 
pected emergencies  and  necessities  as  will  justify  the  agent  in 
assuming  extraordinary  powers,  which,  if  done  in  good  faith, 
and  with  sound  discretion,  will  bind  the  principal."  So  it  is 
said,  in  Story  on  Agency,  section  141,  "that,  although  the 
powers  of  agents  are,  ordinarily,  limited  to  particular  acts,  yet 
extraordinary  emergencies  may  arise  in  which  a  person  who 
is  an  agent  may,  from  the  very  necessities  of  the  case,  be 
justified  in  assuming  extraordinary  powers;  and  his  acts,  when 
fairly  done  under  such  circumstances,  will  be  binding  on  his 
principal."    See  Id.,  sees.  85,  237,  193. 

The  facts  in  evidence  bring  this  case  within  the  operation  of 
the  principle  above  enunciated.  The  object  of  the  agency  was 
to  procure  a  physician  for  the  sick  wife  of  defendant,  and, 
while  the  agent  was  directed  to  get  Dr.  McCowen,  his  inability 
to  procure  him  created  an  emergency  which  required  him 
either  to  ride  fourteen  miles  back  for  further  instruction  or 
procure  the  services  of  some  other  physician.  Besides  this, 
defendant  when  plaintiff  reached  his  house  did  not  repudiate 
the  act  of  his  agent  by  saying,  Your  services  are  not  wanted, 
because  I  never  authorized  you  to  be  employed;  but,  on  the 
contrary,  virtually  ratified  the  act  by  saying,  Your  services 
are  not  required  now,  because  the  trouble  is  over  with.     We 


April,  1888.]  Bartlett  v.  Sparkman.  37 

think  the  court  erred  in  taking  the  case  from  the  jury,  and 
that  it  should  have  been  submitted  to  the  under  proper  in- 
structions. 
Judgment  reversed  and  cause  remanded. 

Geijeral  Rule  is,  that  Pkincipai.  is  not  Bound  by  Act  op  Agent 
beyond  scope  of  his  authority,  and  that  persons  dealing  with  the  agent  are 
bound  to  inquire  into  his  authority:  Lister  v.  Allen,  31  Md.  543;  100  Am. 
Dec.  78;  Bond  v.  Pontiac  etc.  B.  R.  Co.,  62  Mich.  643;  4  Am.  St.  Rep.  885. 
The  principal  case  is  a  novel  one,  and  no  parallel  case  can  be  found.  In 
Mayherry  v.  Cldcago  etc.  R.  R.  Co.,  75  Mo.  592,  cited  in  the  note  to  Huntley 
V.  Matluas,  47  Am.  Rep.  520,  it  was  held  that  a  physician  who  was  author- 
ized to  treat  persons  injured  by  the  trains  of  the  company,  and  to  buy  medi- 
cines on  the  credit  of  the  company,  had  no  power  to  bind  the  company  for 
board,  lodging,  attendance,  and  nursing  of  persons  so  injured. 

Agent,  when  may  Disregard  Orders,  Owing  to  Unexpected  Eheb- 
GENCY,  AND  Still  Bind  HIS  PRINCIPAL.  —  Although  the  general  rule  is,  that 
an  agent  must  follow  and  adhere  to  his  instructions  and  authority,  still  cases 
may  and  do  arise  where  a  literal  conformation  to  their  terms  would  defeat 
the  very  objects  of  the  agency.  So  where,  from  the  necessities  of  the  case, 
without  the  agent's  fault  or  neglect,  some  sudden  and  unexpected  emergency 
or  extraordinary  or  supervening  necessity  arises,  or  some  unforeseen  event 
happens,  which  will  not  admit  of  delay  for  consultation  or  communication 
with  the  principal,  if  the  agent,  exercising  prudence  and  sound  discretion,  in 
good  faith  adopts  the  course  which  seems  best  to  him  under  all  the  circum- 
stances as  they  exist,  he  will  be  justified,  and  his  acts  will  bind  his  princi- 
pal, though  subsequent  events  may  demonstrate  that  some  other  course  would 
have  been  better:  Foster  v.  Smith,  2  Coldw.  474;  88  Am.  Dec.  604;  Williams 
V.  SJiackel/ord,  16  Ala.  318;  Drummond  v.  Wood,  2  Caines,  310;  Loitard  v. 
Graves,  3  Id.  225;  Forrestier  v.  Bordman,  1  Story,  43;  Lawler  v.  Keaquick,  1 
Johns.  Cas.  175;  Judson  v.  Sturges,  5  Day,  556;  Bernard  v.  Maury  <b  Co.,  20 
Gratt.  434r-438;  Barter  v.  Blanchard,  64  Barb.  617;  Gould  v.  Rich,  7  Met.  538; 
Duear  v.  Perit,  4  Binn.  361;  Jerms  v.  Hoyt,  2  Hun,  637,  where  it  is  said  that 
emergencies  may  arise  in  which  an  agent  or  factor  may,  from  the  necessities 
of  the  case,  be  justified  in  assuming  extraordinary  powers,  and  his  acts,  fairly 
done  under  the  circumstances,  will  bind  the  principal.  In  Forrestier  v. 
Bordman,  1  Story,  43-51,  it  is  said:  "Now,  I  take  it  to  be  clear  that  if,  by 
some  sudden  emergency  or  supervening  necessity,  or  other  unexpected  event, 
it  becomes  impossible  for  the  supercargo  to  comply  with  the  exact  terms  of 
his  instructions,  or  a  literal  compliance  therewith  would  frustrate  the  objects 
of  the  owner  and  sacrifice  his  interests,  it  becomes  the  duty  of  the  super- 
cargo, under  the  circumstances,  to  do  the  best  he  can,  in  the  exercise  of  a 
Bound  discretion.  He  becomes,  in  such  a  case,  an  agent  from  necessity  for 
the  owner.  In  all  voyages  of  this  sort  there  is  an  implied  authority  to  act 
for  the  interest  and  benefit  of  the  owner  in  all  cases  of  unforeseen  necessity 
and  emergency  created  by  operation  and  intendment  of  law."  This  rule  is 
adopted  and  enlarged  upon  in  OreenUaf  v.  Moody,  13  Allen,  363,  where  it  is 
held  that  in  unforeseen  circumstances  of  necessity  or  great  urgency  a  factor 
has  an  implied  authority  to  act  for  his  principal,  irrespective  of  his  instruc- 
tions or  the  ordinary  usages  of  trade,  in  adjusting  contracts  and  claims,  and 
disposing  of  property;  and  a  factor  who  has  so  acted  in  good  faith  and  with 
good  discretion,  under  the  circumstances  as  they  then  appeared,  will  not  be 
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liftbl*  for  tbs  toDMqoences,  although  it  turot  oat  that  bis  course  was  diA" 
adraotageoos  to  his  principal.  The  facts  in  this  case  were,  that  the  owner  of 
hay  in  Maine  consigned  it  to  a  party  in  New  Orleans,  to  be  sold  during  the 
war  of  the  Rebellion.  The  United  States  military  forces  bought  a  portion, 
and  agr«6d  to  pay  cash  for  it,  but  afterwards  refused  to  pay  except  in  gov- 
•mment  certificates  at  par.  The  consignee,  acting  in  good  faith  and  accord- 
ing  to  the  custom  of  brokers  and  factors,  accepted  such  payment,  and 
afterwards  sold  the  certificates  at  ninety-three  cents  on  the  dollar,  their  then 
market  value.  The  consignor  was  ignorant  of  such  custom,  but  the  court 
held  that  the  agent  was  not  liable  to  his  principal  for  the  seven  per  cent  dis* 
count  on  the  certificates.  So  in  Millbani  v.  Denistoun,  21  N.  Y.  386,  where 
the  instructions  of  an  American  owner  of  flour  to  his  factor  at  Liverpool 
were  to  withhold  it  from  sale  until  an  expected  act  of  Parliament  had  pro- 
daced  its  results  upon  the-  market,  it  was  held  that  the  factor  was  not 
chargeable  with  a  breach  of  instructions  in  selling  prematnrely,  if  he 
waited  a  considerable  time  after  the  passage  of  the  act,  and  then  sold  in 
good  faith  and  with  reasonable  prudence;  and  that  nnder  his  instructions 
the  factor  had  the  discretion,  after  the  market  had  remained  a  considerable 
time  nnder  the  influence  of  the  new  law,  to  judge  whether  the  measure  had 
produced  its  full  effect  npon  the  market,  and  was  not  liable  for  error  of  judg- 
ment in  that  respect.  And  again,  where  a  ship  meets  with  disaster  at  sea, 
and  the  master  in  good  faith,  acting  for  the  common  benefit  of  all  interested, 
and  without  intent  to  sacrifice  the  interest  of  any  person  concerned  in  the 
vessel  or  its  cargo  for  that  of  another,  secures  the  safety  of  the  whole,  and 
thereby  incurs  great  expense,  the  owner  of  the  cargo  is  liable  to  contribution 
in  general  average  for  such  expense,  without  regard  to  the  question  whether 
it  might  not  have  been  lessened  had  the  cargo  been  separated  from  the  ves- 
sel: Ooodwillie  v.  McCarthy,  46  111.  186.  Thus  in  Harter  v.  Blandiard,  64 
Barb.  617,  where  the  naked  bailee  of  a  horse  took  him  to  pasture  without 
consideration,  and  while  in  his  keeping  the  horse  had  his  leg  broken,  it  was 
held  that  the  bailee  had  implied  authority  to  contract,  on  behalf  of  the 
bailor,  with  a  competent  farrier  having  suitable  accommodation  for  the  care 
and  keeping  of  the  horse,  and  such  contract  is  binding  on  the  principal,  at 
least  until  he  can  be  informed  of  the  injury  to  the  horse,  and  haa  opportunity 
to  make  other  arrangements  for  his  care  and  custody.  In  WilUama  v. 
Sliadcelford,  16  Ala.  318,  the  agent  was  authorized  by  his  principal  to  receive 
and  sell  his  slave,  who  was  in  the  custody  of  a  third  person.  The  agent  re- 
ceived the  slave,  and  tried  to  sell  him,  but  failed.  He  then  endeavored  to  hire 
him  out,  but  could  not  do  so,  and  not  being  instructed  to  take  the  slave  with 
him,  he  left  him  with  the  party  from  whom  he  had  received  him  free  of 
hire  until  the  principal  could  be  informed  of  the  circumstances,  and  make 
other  arrangements;  and  it  was  held  a  case  of  emergency,  that  the  agent  did 
not  depart  from  the  line  of  his  duty,  and  that  the  holder  of  the  slave  was  not 
liable  for  his  hire.  Where  goods  were  shipped  on  a  vessel,  and  consigned  to 
the  master  nnder  instructions  to  sell  in  France,  but  the  master,  not  being 
able  to  find  a  purchaser,  left  the  goods  and  returned  to  New  York,  the  court 
held  that,  having  acted  bona  fide,  he  was  not  responsible  to  the  owner:  La^jo- 
kr  V.  Keaquick,  I  Johns.  Cas.  175.  An  agent  not  generally  authorized  to 
uuare  may,  in  unforeseen  emergencies,  to  prevent  irreparable  loss  to  bis 
principal,  overstep  his  instructions,  and  insure  his  principal's  property:  WoU 
T.  Bomcattle,  1  Bofc  4  P.  323.  r       t-    r     .r        -n. 
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Owens  v.  Kansas  City,  St.  Joseph,  and  Coun- 
cil Bluffs  Railway  Company. 

[95  MiSSOUBi,  1C9.J 

PebsonaIi  Examznation  of  Plahttiff.  —  In  an  action  for  damages  for  per- 
sonal injury,  defendant  has  no  absolute  right  to  have  a  personal  exami- 
nation of  plaintiff;  that  is  entirely  within  the  discretion  of  the  court, 
the  exercise  of  which  discretion  will  not  be  interfered  with  unless  mani- 
festly abused. 

Insteuctions  —  Depabtukb  from  Petition.  —  Where  petition  in  action 
against  railroad  company  for  personal  injury  alleges  negligence  in  not 
stopping  a  reasonable  time  for  plaintiff  to  alight,  and  negligence  in  put- 
ting him  off,  also  an  assault  on  him  by  defendant's  agent,  and  the  in- 
structions authorize  a  recovery  upon  finding  the  negligence  alleged,  but 
are  silent  as  to  the  assault,  they  are  not  erroneous,  as  a  departure  from 
the  petition,  especially  if  they  present  the  real  issue  made  by  the  evi- 
dence. 

iNfittKUCTiONS  ARE  TO  BE  TAKEN  as  a  whole,  and  if  they  present  all  the 
issues  made  by  the  evidence,  are  not  open  to  objection  as  erroneous. 
There  is  no  necessity  for  qualifjring  each  instruction  by  an  express  refer- 
ence to  the  others. 

Witness,  Willfully  False  Testimony  by,  may  be  Disreoarded.  — 
Where  witness  willfully  swears  falsely  to  any  material  matter,  the  jury 
may  disregard  the  whole  of  his  evidence. 

Negligence  —  Damages.  —  In  Action  against  a  Railroad  Company  for 
injuries  received  in  being  negligently  and  forcibly  pulled  from  the  cars, 
the  plaintiff  is  entitled  to  recover  upon  proof  of  the  negligence,  though 
an  invalid,  and  the  injuries  may  have  been  aggravated  and  rendered 
more  difficult  to  cure  by  reason  of  ill  health;  and  it  is  no  defense  to  say 
that  the  injuries  would  not  have  occurred,  or  would  not  have  been  so 
great,  had  the  passenger  been  in  good  health. 

Negligence — Damages. — In  Action  against  Railroad  Company  for  in- 
juiies  received  through  its  negligence,  plaintiff  may  describe  the  injuries 
received,  and  the  evidence  cannot  be  excluded  because  plaintiff  testifies 
that  the  nerves  of  her  head,  side,  and  leg  were  paralyzed.  It  is  not  in 
the  nature  of  expert  evidence. 

Evidence.  — Declarations  of  Party  to  Suit  can  be  offered  in  evidence  to 
impeach  him  without  laying  any  foundation  therefor. 

EviDENCB.  — Declarations  of  Party  to  Suit,  purporting  to  be  contained 
in  an  uncompleted  deposition,  are  not  admissible  to  impeach  him,  when 
he  denies  making  such  declarations,  and  the  opposing  party  does  not 
show,  or  offer  to  show,  that  such  declarations  were  made  by  him. 

Strong  and  MosmaUj  J.  D.  Shewalter,  and  R.  P.  C.  Wilson, 
for  the  appellant. 

Wallace  and  Chiles,  Woodson  and  Woodson,  Oreen  and  Bumes, 
Anderson  and  Carmack,  and  S.  C.  Woodson,  for  the  respond- 
ents. 

Black,  J.  This  is  a  suit  for  personal  injuries  to  the  plain- 
tiff Mrs.  Owens,  wife  of  the  other  plaintiff.     She  prevailed  in 
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the  court  below,  and  the  defendant  appealed.  On  the  20th  of 
November,  1883,  she  and  her  daughter  were  passengers  on 
one  of  the  defendant's  trains  from  Kansas  City  to  Beverly. 
The  petition,  which  is  very  lengthy,  states,  in  substance,  that 
defendant  negligently  failed  and  refused  to  stop  the  train  at 
Beverly  long  enough  to  allow  the  plaintiff  a  reasonable  time 
to  alight  in  safety;  that  as  soon  as  the  train  stopped  she 
stepped  to  the  door  of  the  car  to  get  off;  that  when  she  arrived 
at  the  car  platform  the  train  was  negligently  put  in  motion  by 
defendant;  that  the  brakeman,  knowing  the  train  was  in  mo- 
tion, unlawfully  assaulted,  seized,  and  took  hold  of  her,  and 
violently  and  negligently  pulled  and  threw  her  from  the  cars 
to  the  depot  platform,  inflicting  upon  her  bruises,  wounds,  etc.; 
that  on  account  of  negligently  putting  the  train  in  motion, 
and  negligently  pulling  and  throwing  her  from  the  platform 
of  the  car,  she  has  suffered  puin,  etc.  The  answer  is  a  general 
denial,  with  the  further  defense  that  plaintiff  was  guilty  of 
contributory  negligence  in  attempting  to  get  off  the  train  when 
in  motion. 

The  evidence  for  the  plaintiff  tends  to  show  that  when  the 
train  began  to  slack  up,  the  brakeman  said:  "  This  is  Beverly  "; 
that  he  picked  up  the  plaintiff's  valise  and  walked  towards 
the  car  door;  that  the  daughter  followed  him,  and  plaintiff 
followed  the  daughter;  that  the  brakeman  assisted  the  girl  to 
the  depot  platform.  Plaintiff  says  when  she  got  to  the  plat- 
form two  persons  were  getting  on  the  car,  so  that  she  stepped 
through  on  the  platform  of  the  car  in  front;  that  she  took 
hold  of  the  iron  rod  that  extended  around  the  car;  that  the 
train  was  then  moving  faster;  that  the  brakeman,  who  was  on 
the  depot  platform,  walking  to  keep  up  with  the  car,  reached 
up  and  caught  her  between  the  elbow  and  wrist  and  pulled 
her  to  the  depot  platform;  that  she  then  became  unconscious, 
from  injuries  to  her  head,  arm,  hip,  and  side.  This  evidence 
is  corroborated  by  that  of  the  daughter;  and  other  evidence  is, 
that  the  train  stopped  from  ten  seconds  to  a  minute  only. 
The  evidence  for  the  defendant  tends  to  show  that  the  train 
stopped  for  the  usual  and  for  a  reasonable  time;  that  plaintiff 
attempted  to  get  off  after  the  train  had  started,  and  that  she 
fell  from  the  platform  of  the  car;  that  the  brakeman  warned 
her  not  to  get  off,  and  at  the  same  time  was  trying  to  signal 
the  engineer  to  stop. 

1.  The  suit  was  commenced  in  the  Platte  circuit  court,  and 
transferred  to  the  Lafayette  circuit  court  by  change  of  venue. 
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There  defendant,  at  the  March  term,  1884,  filed  a  motion  ask- 
ing the  court  to  require  plaintiff  to  suhmit  her  person  to  an 
examination  by  a  commission  of  medical  experts,  to  be  ap- 
pointed by  the  court,  in  order  to  determine  the  character  of 
the  injuries,  and  to  what  extent  they  were  due  to  the  accident. 
This  motion  was  not  determined  until  the  term  at  which  the 
cause  was  tried,  April,  1885,  when  it  was  overruled,  and  the 
defendant  excepted.  It  was  in  substance  held  in  Shepard  v. 
Railroad  J  85  Mo,  629,  that  the  defendant  has  no  absolute  right 
to  have  a  personal  examination;  that  it  is  a  matter  in  which 
the  court  has  a  discretion,  the  exercise  of  which  will  not  be  in- 
terfered with,  unless  manifestly  abused.  Of  course,  the  court 
is  not  bound  to  refuse  or  to  grant  the  motion,  to  the  full  extent 
of  the  prayer.  Its  order  may  be  molded  to  suit  the  circum- 
stances of  the  case.  In  that  case  the  plaintiff,  a  lady,  had 
once  submitted  to  an  examination  by  one  physician,  and 
offered  to  submit  to  an  examination  by  another  eminent  and 
reputable  surgeon;  but  with  this  the  defendant  was  not  satis- 
fied. Under  these  circumstances,  we  held  in  that  case  that 
there  was  no  error  in  refusing  the  motion.  In  the  later 
case  of  Sidehum  v.  Railroad,  93  Mo.  400,  it  was  held  there  was 
no  error  in  refusing  such  a  motion.  In  that  case,  the  trial 
court  was  of  the  opinion  that  an  examination  was  not  neces- 
sary in  order  to  ascertain  the  real  condition  of  the  plaintiff 
and  the  nature  and  extent  of  her  injuries.  This  court,  upon 
an  examination  of  the  evidence,  reached  the  same  conclusion. 
The  ruling  is  certainly  based  in  part  upon  that  ground.  The 
power  of  the  court  to  make  and  enforce  an  order  for  the  per- 
sonal examination  of  the  injured  party  must  be  taken  as 
established  in  this  state,  as  it  is  in  many  others:  Schroeder  v. 
Railroad,  47  Iowa,  375;  ]Vhite  v.  Railroad,  61  Wis.  536;  Eat- 
field  V.  Railroad,  33  Minn.  130;  Railroad  v.  Thul,  29  Kan.  466. 
The  court  might,  with  propriety,  have  made  an  order  for  the 
examination  of  the  plaintiff  in  this  case,  by  a  disinterested 
reputable  physician,  in  the  presence  of  her  husband,  if  de- 
sired, and  lady  friends.  But  the  real  question  here  is,  whether 
there  has  been  an  abuse  of  the  discretion  lodged  in  the  trial 
court. 

In  the  plaintiff's  deposition,  taken  and  filed  before  this  mo- 
tion was  made,  she  says  that  when  the  brakeman  pulled  her 
from  the  car  step,  her  head,  left  arm,  and  hip  struck  against 
the  car;  that  because  of  the  injuries  then  received  she  has  lost 
the  use  of  her  left  arm  and  her  left  leg;  that  the  arm  is  par- 
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aljzed;  that  since  then  she  has  not  been  able  to  stand  on  her 
feet,  whereas  before  she  was  able  to  attend  to  her  household 
duties.  She  was  cross-examined  for  many  days  and  at  great 
length,  answering  between  five  and  six  hundred  questions,  often 
in  the  presence  of  physicians  employed  and  taken  to  the  bed- 
room by  defendant,  but  not  introduced  to  her.  This  examina- 
tion shows  that  she  received  an  injury  in  the  back  when 
thirteen  years  of  age;  that  a  few  years  before  the  accident  in 
question  she  went  to  Denver  for  her  health;  that  while  there 
her  shoulder  was  dislocated;  that  she  was  subject  to  rheuma- 
tism in  her  left  side  and  arm,  and  suflFered  from  what  she 
terms  rheumatic  neuralgia,  and  had  been  under  the  charge  of 
a  physician  for  years.  Much  other  evidence  was  ofifered,  on 
the  one  side  and  the  other,  disclosing  the  state  of  her  health, 
both  before  and  after  she  received  the  injuries  complained  of. 
This  evidence  was  given  by  persons  who  could  and  did  detail 
facts  within  their  observation.  Some  of  it  goes  to  show  that 
there  was  no  perfect  paralysis,  but  that  she  was  suffering 
greatly  from  the  injuries  cannot  be  doubted.  A  medical  ex- 
amination could  add  no  information  as  to  her  previous  health 
and  but  little  to  her  subsequent  condition.  It  is  suggested 
that  she  represents  her  condition  to  be  worse  than  it  really  is, 
and  that  she  has  misled  her  two  physicians,  who  were  ex- 
amined and  cross-examined  at  length.  We  discover  no  real 
ground  for  such  suggestion,  and  if  any  there  is,  it  was  mat- 
ter of  observation  to  the  jury.  Since  the  evidence  easily 
attainable,  and  really  in  the  case,  shows  a  history  of  her 
health  for  a  large  portion  of  her  life,  and  also  shows  her 
physical  condition  since  the  accident,  and  what  acts  she  can 
do  and  what  she  cannot,  we  will  not  disturb  the  ruling  of  the 
trial  court. 

2.  The  court,  in  the  first  instruction  for  plaintiff,  in  sub- 
stance, said  that  if,  after  the  station  was  announced  by  the 
brakeman,  the  plaintiff,  with  reasonable  and  usual  expedition, 
went  to  the  platform  of  the  car,  and  that,  before  she  could  get 
off,  the  train  was  started,  and  while  on  the  car  step  waiting 
for  the  car  to  stop,  the  brakeman  took  hold  of  her  arm  and 
pulled  her  to  the  depot  platform,  and  she  was  injured,  etc., 
then  she  was  entitled  to  recover.  The  seventh  instruction 
declares  that  it  was  the  duty  of  the  defendant  to  stop  the  train 
a  reasonable  time  for  the  plaintiff  to  get  off, — i.  e.,  such  a  time 
as  is  required  for  a  person  using  ordinary  diligence  to  get  off; 
and  if  the  train  was  started  before  plaintiff  had  such  a  reason- 
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able  time,  then  defendant  was  guilty  of  negligence;  and  if  the 
jury  further  believed  that  the  brakeman  pulled  her  from  the 
car,  while  in  motion,  to  the  depot  platform,  and  she  was  in- 
jured, then,  etc. 

The  objection  to  these  instructions,  that  they  allow  a  re- 
covery upon  proof  alone  of  negligence  in  failing  to  stop  a  rea- 
sonable time,  is  not  well  founded;  for  in  both  instructions  the 
jury  were  required  to  find  the  further  fact  that  the  brakeman 
pulled  her  from  the  car  while  in  motion.  It  is  true,  no  finding 
is,  in  terms,  required  that  he  negligently  pulled  her  from  the 
car;  but  if  the  train  started  without  giving  her  time  to  get  ofi', 
and  the  brakeman  pulled  her  off  while  the  car  was  in  motion, 
it  was  a  negligent  act.  The  contrary  theory,  presented  by  the 
defendant's  evidence,  namely,  that  she  persisted  in  getting  oflF, 
though  warned  not  to  do  so,  fell,  and  was  caught  by  the  brake- 
man,  was  presented  by  instructions  given  at  the  request  of  the 
defendant.  The  evidence  of  the  defendant  is  an  out-and-out 
denial  that  the  brakeman  pulled  her  off  at  all.  The  instruc- 
tions present  the  real  issue  made  by  the  evidence. 

The  next  objection  to  these  instructions  is,  that  the  plaintiff 
cannot  sue  for  an  assault,  and  recover  for  negligence  in  failing 
to  stop  the  train.  The  petition  does  make  some  extravagant 
averments;  but  notwithstanding  it  charges  an  assault  by  the 
servant,  it  also  in  terms  charges  negligence  in  not  stopping 
the  train  a  reasonable  time,  and  negligence  on  the  part  of  the 
servant  in  pulling  her  off.  The  instructions  cannot  be  said  to 
be  a  departure  from  the  petition.  The  petition  contains  all 
that  is  in  the  instructions,  and  more  too,  and  it  follows  that 
it  is  not  a  case  of  declaring  upon  one  cause  of  action,  and  a 
recovery  upon  another:  Conway  v.  Reed,  66  Mo.  850. 

The  final  objection  to  these  two  instructions  is,  that  they 
ignore  the  defense  of  contributory  negligence,  because  they  do 
not  conclude  with  some  such  words  as  "  provided  the  plaintiff 
was  not  negligent."  On  this  defense  the  court  gave  a  number 
of  instructions,  one  of  which  is  as  follows:  "  3.  If  the  jury 
believe  from  the  evidence  that  plaintiff  recklessly  or  negli- 
gently attempted  to  alight,  or  jump  from  the  train,  and  the 
brakeman  either  tried  to  keep  her  from  so  doing,  or  to  assist 
her  to  alight  after  she  voluntarily  attempted  to  do  so,  and  that 
he  tried  to  keep  her  from  getting  off,  then  the  jury  will  find  for 
defendant,  no  matter  what  her  injuries  may  have  been,  or  what 
her  condition  now  is." 

To  Bay,  with  these  instructions,  that  the  jury  could  find  for 
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plaiutiflf,  without  regard  to  negligence  on  her  part,  is  little 
•hort  of  charging  them  with  corruption.  The  instructions  are 
to  be  taken  as  a  whole,  are  so  taken  by  men  of  common  un- 
derstanding, and  can  be  understood  in  no  other  way.  There 
is  no  necessity  for  qualifying  each  by  an  express  reference  to 
the  others.  They  thus  qualify  themselves,  when  in  the  form 
these  instructions  are.  The  contrary  ruling  in  SuUivan  v. 
Railroad,  88  Mo.  182,  is  not  to  be  followed. 

3.  The  instruction,  that  if  any  witness  had  willfully  sworn 
falsely  to  any  material  matter,  the  jury  are  at  liberty  to  disre- 
gard the  whole  of  his  evidence,  is  without  valid  objection.  It 
is  sufficient  that  the  witness  either  willfully  or  knowingly 
swore  falsely:  State  v.  Palmer,  88  Mo.  568;  White  v.  Maxey,  64 
Id.  552.  Defendant  asked  and  had  given  a  like  instruction, 
and  it  is  in  no  position  to  say  there  was  no  evidence  to  justify 
the  giving  of  such  an  instruction. 

4-  The  fourth  and  eighth  instructions  are  in  substance  the 
same,  and  may  be  considered  together.  The  eighth  is,  that  if 
plaintifif  was  pulled  oflf  the  car  against  her  will  by  defendant's 
servant,  acting  within  the  scope  of  his  employment,  and  that 
she  thereby  received  injuries,  "  then  the  defendant  is  respon- 
sible for  all  the  ill  eflFects  which  naturally  and  necessarily  fol- 
low the  injuries  in  the  condition  of  health  in  which  plaintiff 
was  at  the  time;  and  it  is  no  defense  that  the  injuries  may 
have  been  aggravated  and  rendered  more  difficult  to  cure  by 
reason  of  plaintiff's  state  of  health,  or  that,  by  reason  of  latent 
disease,  the  injuries  were  rendered  more  serious  to  her  than 
they  would  have  been  to  a  person  in  robust  health."  This 
instruction,  it  will  be  seen,  is  almost  the  same  as  that  in  the 
case  of  Brovon  v.  Railroad,  66  Mo.  588,  which  was  approved  by 
this  court.  There,  it  is  true,  the  instruction  was  predicated 
upon  the  fact  that  plaintiff  was  "unlawfully  and  willfully  put 
off  the  car."  But  if  the  plaintiff  was  negligently  pulled  off  the 
car,  she  has  the  right  to  be  compensated  for  all  the  injuries 
which  she  would  not  have  sustained  had  due  care  been  exer- 
cised. Invalids,  as  well  as  persons  in  robust  health,  are  enti- 
tled to  the  exercise  of  the  highest  degree  of  care  on  the  part  of 
the  common  carrier.  It  is  no  answer  to  say  that  the  injuries 
would  not  have  occurred,  or  would  not  have  been  so  great,  had 
the  passenger  been  in  good  health:  Allison  v.  Railroad,  42 
Iowa,  274. 

5.  It  was  competent  for  the  plaintiff  to  describe  the  injuries 
which  she  received,  and  it  is  no  ground  for  excluding  this  evi- 
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dence  "because  she  says  the  nerves  of  her  head,  side,  and  left 
limb  were  paralyzed.  It  is  not  in  the  nature  of  expert  evi- 
dence. 

6.  When  the  plaintiff's  deposition  was  taken,  and  as  a  part 
of  the  cross-examination,  counsel  for  the  defendant  read  over 
twelve  or  fourteen  questions  and  answers,  of  which  the  follow- 
ing are  a  part:  — 

Q.  "I  will  ask  you  if,  during  your  suffering  from  inflam- 
matory rheumatism,  you  were  not  in  the  habit  of  using  opi- 
ates,— morphia?"  A.  "No,  sir;  not  to  excess.  I  could  take 
morphia  into  the  stomach,  and  it  relieved  it." 

Q.  "I  will  ask  you  if  you  did  not  take  it  regularly?"  A. 
"  Not  for  my  shoulder." 

She  was  then  asked  and  made  answer  as  follows:  Q.  "Is 
not  the  foregoing  a  true  and  literal  statement  of  questions  and 
your  answers  made  thereto  in  this  room  on  the  first  day  that 
your  deposition  was  attempted  to  be  taken  in  this  case?  and 
was  not  that  statement  made  in  the  presence  of  Charles  A. 
Blair,  a  stenographer,  who  at  the  time  was,  hy  agreement  of 
parties,  present  for  making  such  stenographic  report?"  A.  "It 
is  false  from  beginning  to  end.     It  is  not  a  true  statement." 

The  court,  on  motion  of  the  plaintiff,  excluded  all  of  the 
above-described  portion  of  the  deposition,  and  defendant  ex- 
cepted. It  seems  a  previous  effort  had  been  made  to  take 
plaintiff's  deposition  by  her  attorneys,  but  it  had  not  been 
completed,  signed,  or  certified,  and  hence  not  filed  in  this 
cause.  The  plaintiff,  throughout  her  examination  read  in 
evidence,  concedes  that  she  had  used  morphine,  but  says  it 
was  by  way  of  injection  only.  Now,  in  the  first  place,  as  the 
witness  was  a  party  to  the  suit,  it  was  not  necessary  to  ask 
these  questions  to  lay  a  foundation  to  impeach  her  evidence. 
Her  declarations  could  be  offered  in  evidence  as  against  her 
without  laying  any  foundation  therefor.  Again,  this  portion 
of  the  deposition  was  of  no  benefit  to  defendant,  unless  fol- 
lowed by  proof  that  she  did  make  the  alleged  answers  to  the 
alleged  questions.  The  defendant  did  not  show  or  offer  to 
show  that  she  made  any  such  statements;  and  the  portions  of 
the  deposition  in  question  were  properly  excluded. 

7.  Many  other  questions  are  made  in  the  briefs  for  appel- 
lant, but  they  are  less  substantial  than  those  befm-e  consid- 
ered, and  will  not  be  followed  out  in  detail  in  this  opinion. 

The  case  seems  to  have  been  fairly  tried,  and  the  judgment 
10  affirmed. 


4§  Statb  v.  Williams.  [Missoarii 

DxrBKikAXT  HAS  No  Absolutx  Right  to  havb  Physical  Examination 
or  Plaintiff:  S«e  Sioux  City  v.  Finlayaon,  IC  Neb.  578;  49  Am.  Rep.  724, 
uid  note  726-729;  Sidekum  v.  Wabaah  etc  R'y  Co.,  93  Mo.  400;  3  Am.  St 
Rep.  649,  and  note  654-557. 

Instbuctions  must  bs  Taken  as  a  Whole,  and  if  they  express  the  law 
applicable  to  the  issues  made  by  the  evidence,  they  are  not  open  to  objection 
or  arroneoas:  IneUanapoUa  etc  H'y  Co.  v.  Watson,  114  Ind.  20;  5  Am.  St 
Rep.  578,  and  note.     To  the  same  effect  is  State  v.  McCahiU,  72  Ind.  111. 

Whsn  Witness  has  Willfully  Sworn  Falsely  in  Reoabd  to  Ma- 
terial Matter,  the  whole  of  his  testimony  is  to  be  regarded  as  false:  Dunn 
T.  People,  29  N.  Y.  523;  86  Am.  Dec.  319,  and  note  330,  331;  Staffer  v.  Staie^ 
15  Ohio  St  47;  86  Am.  Dec.  470;  State  v.  Hickam,  95  Mo.  322;  post,  p.  54. 

In  Order  to  Impeach  Witness  by  Prior  Declarations,  proper  foun- 
dation must  be  laid  by  asking  him  whether  he  made  such  declarations  at  a 
certain  time  and  place,  under  certain  circumstances:  Note  to  AUen  v.  Staie^ 
73  Am.  Dec.  763  et  seq.;  and  Iliggim  v.  Carleton,  28  Md.  115;  92  Am.  Deo. 
666;  Smith  v.  Cooke,  31  Md.  174;  100  Am.  Dec.  58.  To  the  same  effect  is 
Haher  v.  State,  69  Wis.  32;  and  it  is  further  held  in  this  case  that  a  witness 
cannot  be  impeached  by  so  contradicting  answers  as  to  matters  not  pertinent 
to  the  issae. 

Right  of  Railroad  Company  to  Eject  Passengers,  and  maimer  in 
which  right  should  be  exercised:  See  note  to  Chicago  etc  R.  R,  Co.  v.  Parht^ 
68  Am.  Dec.  572. 

As  TO  WHETHER  RAILROADS  OWS  SPBdAL  DlTTY  OR  CaRB  TO  SlOK,  aged, 

or  feeble  passengers,  see  the  note  to  New  Orkan$  R.  R.  Co.  v.  Statham,  97 
Am.  Deo.  499,  50a 


State  v.  Williams. 

[95  MiSSOXTBi,  247.1 

Ettdknoe.  —  Ik  Larceny,  the  intent  to  steal  by  the  taking  is  the  ffrava- 
men  of  the  crime,  and  the  defendant  may  testify  as  to  the  intent  with 
which  the  act  is  don^,  where  such  intent  ia  material. 

Id.  —  When  Defendant  is  on  Trial  for  Larceny  of  a  cow,  he  may  tes- 
tify that  he  purchased  a  due-bill  on  the  owner  of  the  cow,  and  having 
been  informed  and  believing  that  such  owner  would  let  the  cow  go  on 
such  bill,  he  took  her,  thinking  he  had  the  right  to  do  so,  and  with  no 
intent  to  steaL 

8.  M.  CTiapman,  for  the  appellant. 

B.  O.  Boone,  attorney-general,  for  the  state. 

Norton,  C.  J.  Defendant  was  indicted  by  the  grand  jury 
of  Dunklin  County,  and  charged  with  grand  larceny  in  steal- 
ing a  cow,  the  property  of  one  William  Rambou.  He  was 
tried  and  convicted,  and  from  the  judgment  of  conviction  has 
appealed  to  this  court. 

The  evidence  tended  to  show  that  Rambou  had  a  cow  in  « 
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lot  on  the  farm  of  defendant,  and  about  sunrise  defendant, 
accompanied  by  his  brother,  took  the  cow  from  said  lot  and 
removed  her  to  another  lot  on  his  farm  on  a  public  road, 
where  she  remained  a  day  or  two,  and  was  then  removed  and 
tied  in  the  woods;  that  defendant  at  the  time  of  the  taking 
told  his  brother  to  tell  the  "folks"  that  he  had  taken  the 
cow.  The  defense  relied  upon  was  that  defendant  had  bought 
a  due-bill  on  Rambou,  and  at  the  time  of  the  purchase  was  in- 
formed that  Rambou  was  willing  to  let  the  cow  go  in  payment 
thereof,  and  that  under  the  belief  that  this  was  so,  he  took  the 
cow  without  any  intent  to  steal.  In  cases  of  larceny,  the  in- 
tent to  steal  by  the  taking  is  the  gravamen  of  the  offense,  and 
it  is  settled  by  the  following  cases  that .  it  is  competent  for  the 
defendant  to  testify  as  to  the  intent  with  which  an  act  was 
done,  where  the  intent  with  which  it  was  done  is  material: 
State  V.  Banks,  73  Mo.  592;  State  v.  Palmer,  88  Id.  568.  The 
principle  above  stated  was  ignored  by  the  trial  court,  in  its 
refusal  to  allow  defendant  while  testifying  to  state  that  he 
purchased  a  due-bill  on  Rambou,  and  having  been  informed 
and  believing  that  Rambou  would  let  the  cow  go  on  the  due- 
bill,  he  went  and  got  her,  believing  that  he  had  a  right  to  do 
so,  and  with  no  intent  to  steal  the  cow  or  do  a  wrong. 

The  act  of  defendant  in  taking  the  cow,  in  the  light  of  the 
evidence,  is  more  in  the  nature  of  trespass  than  larceny;  and 
for  the  error  above  noted,  the  judgment  is  hereby  reversed  and 
the  cause  remanded.  

Felonious  Intent  is  Essential  Inqredient  of  the  crime  of  larceny, 
and  it  must  exist  at  the  time  of  the  taking,  for  no  subsequent  felonious  intent 
will  render  the  previous  taking  felonious:  Dignowitty  v.  Stale,  17  Tex.  521; 
67  Am.  Dec.  670,  note  676;  Lancaster  v.  State,  3  Coldw.  340;  91  Am.  Dec. 
288,  note  291. 

Intent  to  Steal  is  Gravamen  or  Cbihe  or  Larceny:  See  note  to  StaU 
V.  Hrnnti,  57  Am.  Dec.  271  et  seq.;  Billard  v.  StcUe,  30  Tex.  367;  94  Am. 
Dec.  317;  and  where  property  is  openly  and  notoriously  taken,  the  conse- 
quent presumption  that  there  was  no  felonious  intent  must  bo  rebutted  by 
the  clearest  evidence  in  order  to  convict:  Black  v.  Slate,  83  Ala.  81;  4  Am. 
St.  Kep.  691.  Where  the  gravamen  of  the  crime  consists  in  the  intent  alone, 
the  jury  may  infer  the  intent  from  the  circumstances:  State  v.  McBryde,  97 
N.  C.  393.  In  People  v.  Baachke,  73  Cal.  378,  an  instruction  that  if  defend- 
ant obtained  goods  by  false  representations,  without  any  change  in  the  title, 
with  the  intention  to  convert  them  to  his  use,  and  did  so  convert  them,  he  is 
guilty,  waa  adjudged  erroneous  as  omitting  the  element  of  felonious  intent  to 
ateal  at  the  time  possession  waa  obtained. 
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BuNN  V.  Lindsay. 

[gs  UiaeouBi,  250.] 

JVDomMT  Lnor  kot  Dmplackd  by  Hombstkad  Eittrt.— When  judg- 
ment lien  baa  attached  to  land,  it  cannot  be  defeated  or  displaced  by 
Bobseqaent  occnpation  as  a  homestead. 

HomsTBAD— Effect  o»  Shkeitf's  Sals  Made  without  Fikst  SEmKO 

OFF. Where  judgment  debtor  is  entitled  to  a  homestead  exempt  from 

sale  under  execution,  and  the  sheriff  fails  to  set  it  off  at  such  sale,  the 
latter  is  not  for  such  reason  void,  but  the  fee  passes  to  the  purchaser, 
subject  to  the  homestead  right,  which  is  not  affected  by  tho  sale. 

BuBBOGATiON.  —  DEMAND  OF  Creditob  paid  with  money  of  third  person, 
without  any  agreement  that  the  security  shall  be  assigned  or  kept  on 
foot  for  the  benefit  of  such  third  person,  is  absolutely  extinguished,  and 
the  doctrine  of  subrogation  will  be  applied  only  when  the  person  claiming 
its  benefit  has  been  compelled  to  pay  the  debt  of  a  third  person  in  order 
to  protect  his  own  rights,  or  to  save  his  own  property. 

RicoRDED  JuDGMKST  CONCESMINQ  Land  13  NoTiCK  to  subsequent  pur- 
chasers, in  the  absence  of  fraud  and  misrepresentation;  and  equity  will 
not  relieve  against  negligence  in  failing  to  examine  the  record,  by  inter- 
fering with  the  legal  rights  of  others  who  are  without  fault. 

Ramey  and  Brown,  and  J.  F.  Harwood,  for  the  appellant 

8.  H.  Com  and  T.  E.  Tumey,  for  the  respondents. 

Brace,  J.  On  the  fifth  day  of  September,  1873,  John  M. 
Lindsay,  being  the  owner  in  fee  of  the  undivided  half  of  sec- 
tion 8,  township  69,  range  32,  in  De  Kalb  County,  executed  his 
note  of  that  date  to  the  St.  Joseph  Building  Company  for  the 
Bum  of  six  thousand  dollars;  and  on  the  same  day,  with  his 
wife,  executed  a  deed  of  trust  on  said  undivided  half  of  said 
section  to  secure  the  payment  of  said  note,  which  was  re- 
corded on  the  ninth  day  of  September,  1873,  in  said  county. 
On  the  first  day  of  December,  1873,  the  said  Lindsay  executed 
his  note,  payable  to  the  order  of  Joel  T.  Smith,  six  months 
after  date,  for  the  sura  of  $1,750.  About  the  1st  of  July, 
1874,  Lindsay  applied  to  one  House,  at  Cameron,  Missouri, 
who  was  the  agent  of  plaintiflT,  a  money-lender,  then  resident 
in  Bloomington,  Illinois,  for  a  loan  of  two  thousand  five  hun- 
dred dollars  to  pay  oflf  said  deed  of  trust.  House,  at  the  in- 
stance of  plaintiff,  examined  the  records  of  De  Kalb  County, 
made  an  abstract  of  Lindsay's  title  to  said  real  estate,  show- 
ing that  there  were  no  encumbrances  on  said  property  except 
said  deed  of  trust,  and  forwarded  it  to  the  plaintiff,  informing 
him  that  the  money  to  be  borrowed  was  to  be  used  in  paying 
off  the  debt,  secured  by  said  deed  of  trust.  Thereupon  plain- 
tiff prepared  three  bonds  or  notes  and  a  deed  of  trust  on  said 
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real  estate  to  be  executed  by  said  Lindsay,  each  bearing  date 
the  1st  of  July,  1874,  two  of  the  notes  for  one  thousand  dol- 
lars each  and  one  for  five  hundred  dollars,  payable  to  plaintiflf 
on  the  1st  of  July,  1879,  at  the  Mercantile  National  Bank  at 
Hartford,  with  interest  from  date  at  the  rate  of  ten  per  cent 
per  annum,  payable  semi-annually  on  the  first  days  of  Janu- 
ary and  July,  the  interest  to  bear  the  same  rate  of  interest  as 
the  principal  after  due,  as  evidenced  by  ten  interest  coupons 
attached  to  each  of  said  notes  or  bonds,  and  all  secured  by 
said  deed  of  trust  to  one  Powell,  with  power  of  sale  in  case  of 
any  default  in  payment  of  principal  or  interest,  and  forwarded 
said  notes  and  deed  of  trust  to  his  said  agent  to  ''complete  the 
transaction,"  who  thereupon  entered  into  negotiations  with  the 
building  company  to  pay  off  their  claim. 

On  the  12th  of  December,  1874,  Gideon  C.  Paramore  recov- 
ered judgment  in  the  circuit  court  of  Clinton  County  against 
Lindsay  on  the  Smith  note  for  $1,972,  and  on  the  15th  of  De- 
cember, 1874,  filed  a  transcript  of  said  judgment  in  the  office 
of  the  clerk  of  the  circuit  court  of  De  Kalb  County,  which 
was  thereupon  duly  docketed  and  recorded  by  said  clerk.  On 
the  23d  of  January,  1875,  Lindsay  signed  the  bonds,  and  he 
and  his  wife  executed  and  acknowledged  the  deed  of  trust 
prepared  by  plaintiff,  and  the  same  were  delivered  to  House, 
his  agent,  who  thereupon  placed  plaintiff's  draft  on  New  York 
for  two  thousand  five  hundred  dollars  in  the  Cameron  Deposit 
Bank,  to  be  delivered  to  the  St.  Joseph  Building  Company 
upon  the  surrender  by  them  of  Lindsay's  note  and  a  release 
of  their  trust  deed. 

On  the  25th  of  January,  3875,  the  building  company  in  Bu- 
chanan County  executed  and  acknowledged  a  release  and 
Batisfaction  of  their  trust  deed  to  Lindsay,  in  consideration  of 
the  sum  of  $2,510  paid  by  him,  and  on  the  28th  of  January, 
1878,  this  deed  of  release  and  Lindsay's  deed  of  trust  to  Pow- 
ell to  secure  plaintiff's  bonds  were  at  the  same  time  filed  for 
record  in  the  office  of  the  recorder  of  De  Kalb  County.  In 
March,  1876,  Lindsay,  who  before  that  time  had  been  residing 
on  a  forty-acre  tract  of  land  adjoining  said  section  8,  moved 
into  a  house  on  said  section  which  he  had  previously  built, 
and  continued  to  reside  there  from  that  time  with  his  family 
until  1880,  when  he  removed  from  the  premises,  and  left  the 
state.  On  the  6th  of  December,  1877,  Paramore  caused  an 
execution  to  be  issued  on  his  judgment,  which,  on  the  10th  of 
December,  1877,  was  levied  on  all  his  interest  in  said  real 

AM.  St.  Rkp..  Vol.  VI.— 4 


50  BuNN  V.  Lindsay.  [MibsoutI, 

estate,  and  by  virtue  thereof  the  same  was,  on  the  8th  of  Oc- 
tober, 1878,  sold,  and  ho  became  the  purchaser  thereof  at  the 
price  of  $205,  and  received  the  sheriff's  deed  therefor.  Notice 
was  given  at  the  sale  that  Lindsay  claimed  a  homestead  in 
the  land,  and  that  plaintiff  claimed  a  lien  upon  the  land  su- 
perior to  Paramore's  judgment  to  the  amount  of  two  thousand 
five  hundred  dollars,  which  he  had  paid  to  extinguish  the  St. 
Joseph  Building  Company's  lien  for  six  thousand  dollars. 
The  testimony  tended  to  show  that  at  the  time  of  the  sale  the 
land  was  worth  ten  dollars  per  acre. 

At  the  October  term,  1878,  of  the  Clinton  circuit  court,  to 
which  the  execution  was  returned,  Lindsay  filed  a  motion  to 
set  aside  the  sale  for  the  reason  that  a  homestead  in  said  land 
had  not  been  set  off  to  him  by  the  sheriff  prior  thereto,  which 
motion  was  by  him  withdrawn  at  the  October  term  of  said 
court,  1879.  On  the  10th  of  September,  1879,  Paramore,  by 
general  warranty  deed,  conveyed  said  land  to  the  defendant, 
James  B.  Leisenrig,  for  the  expressed  consideration  of  two 
thousand  five  hundred  dollars. 

At  the  April  term,  1884,  of  the  De  Kalb  circuit  court  plain- 
tiff instituted  this  suit,  in  his  petition  charging  that  defendant 
Leisenrig  paid  no  consideration  for  the  land,  and  received  his 
deed  therefor  with  notice  of  the  foregoing  facts,  and  that  the 
Bale  to  Paramore  was  void  for  the  reason  that  the  sheriff  failed 
to  set  off  Lindsay's  homestead,  and  praying  that  he  be  sub- 
rogated to  all  the  rights  and  remedies  the  St.  Joseph  Building 
Company  had  by  virtue  of  their  deed  of  trust  against  said 
land  to  the  extent  of  two  thousand  five  hundred  dollars,  with 
interest  thereon  at  the  rate  of  ten  per  cent  per  annum  from  the 
date  of  the  payment  of  that  sum  to  the  building  company, 
and  that  the  same  be  declared  a  lien  upon  said  land  against 
defendants;  that  their  equity  of  redemption  be  foreclosed,  and 
the  land  sold  to  satisfy  such  hen.  Defendants  Lindsay  and 
Paramore  were  not  served,  and  did  not  answer.  Defendant 
Leisenrig  answered,  admitting  the  allegations  of  the  petition 
in  regard  to  the  ownership  of  the  land  by  Lindsay,  the  recov- 
ery of  the  judgment  by  Paramore,  the  filing  of  the  transcript 
thereof,  the  issue  and  levy  of  the  execution  and  sale  and  pur- 
chase by  Paramore,  and  averred  that  he  purchased  said  land 
of  Paramore  for  the  sum  of  two  thousand  five  hundred  dol- 
lars, who  conveyed  the  same  to  him  by  general  warranty  deed, 
and  denied  all  the  other  allegations  of  the  petition.  The  court 
found  the  issues  for  the  defendant,  and  dismissed  the  bill. 
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On  the  15th  of  December,  1874,  Paramore's  judgment,  a 
transcript  of  which  was  on  that  day  filed  in  the  office  of  the 
clerk  of  the  circuit  court  of  De  Kalb  County,  became  a  lien  on 
the  undivided  half-interest  of  Lindsey  in  section  8.  Lindsay 
with  his  family  at  that  time  was  residing  elsewhere.  In 
March,  1876,  he  first  moved  with  his  family  upon  the  section, 
and  then  first  occupied  the  house  which  he  had  previously 
built  thereon  as  a  home.  His  right  of  homestead  exemption 
was  then  for  the  first  time  impressed  upon  the  land  which 
before  that  time  he  owned  but  had  never  occupied  as  a  home- 
stead. The  right  of  homestead  which  he  then  acquired  by 
fiuch  occupancy  was  subsequent  and  subject  to  the  prior  lien 
of  Paramore's  judgment,  and  could  not  be  by  him  asserted 
against  it.  He  had  no  homestead  right  exempt  from  sale 
under  the  execution  issued  upon  that  judgment  which  the 
eheriff  could  be  required  to  set  oflf  before  sale.  The  lien  of 
the  judgment,  having  attached  to  all  his  interest  in  the  one 
undivided  half  of  the  section,  could  not  be  displaced  or  defeated 
by  the  subsequent  occupation  of  it  by  him  as  a  homestead: 
Elstony.  Robinson,  21  Iowa,  531;  23  Id.  308;  Thompson  on 
Homesteads,  sees.  241,  246;  Finnegan  v.  Prindeville,  83  Mo. 
.'^17. 

If,  however,  Lindsay  had  been  entitled  to  a  homestead  ex- 
empt from  sale  under  execution  upon  this  judgment  and  the 
sheriff  failed  to  set  it  off,  the  sale  would  not  have  been  void  by 
reason  of  such  failure :  Crisp  v.  Crisp,  86  Mo.  630.  The  fee  would 
pass  to  the  purchaser  subject  to  his  right  of  homestead  (Black 
V.  Curran,  14  Wall.  463),  which  right  would  not  be  in  any 
manner  affected  by  the  sale,  not  could  the  purchaser  at  such 
sale  get  possession  of  any  part  of  the  premises  without  setting 
off  that  homestead  so  long  as  it  was  occupied  by  him  as  such; 
And  doubtless  having  the  right  to  have  the  same  set  off"  before 
sale,  the  failure  of  the  officer  to  do  so  would  afford  the  hom©- 
Btead  occupant  good  ground  for  having  the  sale  set  aside  at 
the  return  term  of  the  execution.  This  right  Lindsay  pro- 
ceeded to  assert  at  the  return  term  of  the  execution,  but  after^ 
wards  withdrew  his  claim,  abandoned  the  premises,  and  there 
is  no  question  of  homestead  in  the  case. 

The  plaintiff  claims  that,  upon  the  facts  stated,  he  has  a 
right  to  be  subrogated  to  the  lien  which  the  St.  Joseph  Build- 
ing Company  had  upon  the  land  prior  to  Paramore's  judgment 
lien,  to  the  extent  of  the  amount  of  money  furm'shed  by  him 
4o  pay  ofiT  that  lieo,  with  interest.    It  is  not  perceived  upon 
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what  principle  this  contention  can  be  maintained.  The  loan 
of  twenty-five  hundred  dollars  by  plaintiff  to  Lindsay,  the 
execution  of  the  notes  by  him  to  the  plaintiflF,  and  of  the  deed 
of  trust  to  secure  them,  the  payment  of  the  money  to  the 
building  company,  and  its  acceptance  by  the  company,  may 
be  considered  as  all  parts  of  one  transaction,  and  it  may  be 
conceded  that  the  money  paid  by  the  plaintiff  through  his 
agent  was  at  the  request  of  Lindsay.  Nevertheless,  at  the 
time  the  money  was  loaned  apd  the  payment  made  the  plain- 
tiff had  no  right  or  interest  in  the  property,  for  the  protection 
of  which  it  became  necessary  that  such  payment  should  be 
made.  By  that  payment  he  for  the  first  time  secured  any 
interest  in  the  land;  that  the  parties  had  previously  been 
negotiating  in  regard  to  the  loan,  and  to  the  payment  of  the 
building  company's  claim,  cuts  no  figure  in  the  case.  The 
plaintiff  thereby  acquired  no  interest  in  the  land,  and  subjected 
himself  to  no  obligations  in  respect  thereof.  He  was  a  stranger 
to  any  interest  in  the  land  up  to  the  time  he  voluntarily  made 
the  payment.  All  the  interest  he  ever  acquired  in  the  prop- 
erty he  acquired  by  means  of  that  payment;  that  was  the  con- 
sideration, and  the  sole  consideration,  of  the  notes  executed  by 
Lindsay,  and  the  deed  of  trust  to  secure  their  payment. 

There  is  not  a  scintilla  of  evidence  tending  to  show  that  the 
money  paid  to  the  company  was  for  the  purchase  of  their  lien, 
and  its  release  to  Lindsay,  while  in  the  form  of  a  quitclaim 
deed,  states,  in  express  terms,  that  it  is  in  satisfaction  oi  the 
deed  of  trust,  and  all  the  facts  negative  the  idea  that  it  was 
intended  as  an  assignment.  There  was  no  evidence  tending 
to  prove  any  agreement  that  the  lien  of  the  building  company 
was  to  be  kept  on  foot  for  the  benefit  of  plaintiff.  On  the  con- 
trary, all  the  facts  negative  the  idea  that  such  was  the  inten- 
tion of  any  of  the  parties  to  the  transaction.  The  facts  proven 
show  that  the  plaintiff  is  not  entitled  to  the  subrogation  which 
he  prays  for,  either  as  of  right  or  by  convention.  "  The  de- 
mand of  a  creditor  which  is  paid  with  the  money  of  a  third 
person,  without  any  agreement  that  the  security  shall  be  as- 
signed or  kept  on  foot  for  the  benefit  of  such  third  person,  is 
absolutely  extinguished,  but  the  doctrine  of  subrogation  will 
be  applied  when  the  person  claiming  its  benefit  has  been  com- 
pelled to  pay  the  debt  of  a  third  person  in  order  to  protect  his 
own  rights  or  to  save  his  own  property":  Sheldon  on  Subroga- 
tion, sec.  3.  The  decisions  in  this  state,  as  elsewhere,  will  be 
found  in  harmony  with  the  principles  here  laid  down:  Wade 
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v.Beldmeier,  40  Mo.  486;  Wolff  Y.Walter,  56  Id.  295;  Wooldridge 
V.  Scott,  69  Id.  669;  Price  v.  Courtney,  87  Id.  387. 

The  debt  due  by  Lindsay  to  the  building  company,  and  the 
lien  given  to  secure  it,  were  absolutely  extinguished  by  the 
payment.  Such  was  the  intention  of  all  parties  to  the  trans- 
action. The  plaintiff  relied  for  security  for  the  money  he  ad- 
vanced solely  upon  the  deed  of  trust  which  he  took  at  the 
time,  and  the  sole  ground  upon  which  a  court  of  equity  is 
asked  to  intervene  in  his  behalf  in  this  case  is  the  assumption 
that  he  would  not  have  parted  with  his  money  to  make  the 
loan  and  payments  if  he  had  known  in  January  that  Para- 
more's  judgment  lien  had  attached  to  the  premises  in  Decem- 
ber. Why  didn't  he  know  it?  That  judgment  was  spread 
upon  the  public  records  in  order  that  all  who  might  deal  with 
the  property  might  know  of  its  existence.  He  was  not  pre- 
vented from  examining  the  record,  or  lulled  into  security  by 
any  representation  of  Paramore,  Lindsay,  or  anybody  else. 
He  didn't  know,  simply  because  neither  he  nor  his  agent 
looked  that  he  might  see  and  know.  That  plaintiff's  security 
was  less  valuable  than  he  expected  it  would  be  when  he  made 
the  loan  was  the  result  of  his  own  negligence,  and  not  of  the 
fault,  wrong,  or  mistake  of  any  other  person.  Against  the 
consequences  of  that  negligence,  for  which  he  has  no  one  to 
blame  but  himself,  a  court  of  equity  cannot  relieve  him  by 
interfering  with  the  legal  rights  of  others  who  are  without 
fault.  The  authorities  cited  by  appellant,  and  many  others, 
have  been  examined  in  vain  to  find  any  recognized  equitable 
principle  which  would  warrant  the  Court  in  so  doing.  The  re- 
lief which  courts  of  equity  are  authorized  to  administer  is  to 
be  measured  by  established  and  well-recognized  principles, 
and  not  by  the  "  chancellor's  foot."  This  case  has  been  treated 
as  though  the  only  real  defendant  in  the  case,  Leisenrig,  stood 
in  the  shoes  of  Paramore, —  a  position,  however,  which  is  far 
from  being  sustained  by  the  evidence. 

The  judgment  of  the  circuit  court  is  affirmed. 

HoMESTSAD  13  NOT  Gekerallt  StJBJECT  to  a  judgment  lien  while  occn- 
pied  as  Buch  homestead:  Ketchin  v.  McCarley,  26  S.  C.  1;  4  Am.  St.  Eep. 
674;  BUas  v.  Clark,  39  111.  690;  89  Am.  Dec.  330;  Blue  v.  Blue,  38  111.  9;  87 
Am.  Dec.  278;  Cumminga  v.  Long,  16  Iowa,  41;  85  Am.  Dec.  502;  McDonald 
T.  Badger,  23  Cal.  393;  83  Am.  Dec.  123;  note  to  Filley  v.  Duncan,  93  Id. 
351;  bnt  see  Hoyt  v.  Howe,  3  Wis.  752;  62  Am.  Dec.  705.  When,  for  any 
reason,  the  property  ceases  to  be  occupied  aa  a  homestead,  the  lien  attaches 
and  may  be  enforced:  Tillotson  v.  Millard,  7  Minn.  513;  82  Am.  Dec.  112j 
Bliaa  y.  Clark,  39  111.  590;  89  Am.  Dec.  330;  and  see  the  notes  to  the  cases 
above  cited. 
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TTlWliili  n  WOT  SuBJXOT  to  Sals  nnder  execotion:  Sampaon  v.  WUUam- 
«m, «  Tex.  102;  55  Am.  Doc.  762;  Ackley  v.  Chamberlain,  18  Cal.  181;  76  Am. 
Dea  616;  note  to  Blue  v.  5/«<,  87  Id.  273.  Bnt  when  it  covere  more  Und 
than  IB  allowed  by  law,  the  stirplus  may  be  sold:  McDonald  v.  Badger,  23 
CW.  393;  83  Am.  Dec.  123;  note  to  Blue  v.  Blue,  87  Id.  276. 

SxrBBOOATioir  will  kot  Aribk  in  Favor  of  a  mere  stranger  or  volunteer, 
bat  only  in  favor  of  one  who,  on  some  sort  of  compulsion,  discharges  an  obli- 
gation against  a  common  debtor:  Moaier'a  Appeal,  66  Pa.  St  76;  93  Am.  Dec. 
783,  note  788,  789;  Price  v.  CouHney,  87  Mo.  387;  66  Am.  Rep.  463;  Neely  v. 
Jonet,  16  W.  Va.  625;  37  Am.  Rep.  794. 

JuDOKBirr  Lnw  is  not  Divesthd  by  subsequent  ooonpation  of  the  land  ai 
a  homestead:  Freeman  on  Judgments,  3d  ed.,  sec  365,  dting  Elston  v.  Rcb- 
<MOM,  21  Iowa,  631. 

BATf"  or  UOMISTEAIX  ON    EXEODnON,   AlTD   RiORT   TO   HAVH    HOHXSTBAB 

Sir  on  AT  ScoH  Sali:  See  note  to  Blue  v.  Blue,  87  Am.  Deo.  278  et  seq. 
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GBZKCrAi.  Law — Assault,  Forok  Necessakt  to  Repel. — Where  party 
assaulted  believes,  and  has  good  reason  to  believe,  that  great  bodily 
harm  is  about  to  be  done  him,  and  acts  in  a  moment  of  seeming  impend* 
ing  peril,  he  need  not  nicely  gauge  the  quanium  of  force  necessary  to  repel 
the  assault;  but  in  such  case,  when  the  plea  of  self-defense  is  set  up, 
the  question  is,  whether,  under  all  the  circumstances,  the  accused  had 
reason  to  believe,  and  did  believe,  that  the  force  exercised  was  neces- 
sary to  protect  him  from  impending  danger  of  great  bodily  harm. 

OumNAL  Law  —  Assaxtlt  to  Kill  —  Ebboneous  Charge. — Where  ao< 
cused  is  on  trial  for  an  assault  to  kill,  and  pleads  self-defense,  a  charge 
which  instructs  that  if  defendant  made  the  assault  charged  with  a  pistol 
he  must  show  that  he  made  it  under  circumstances  which  justified  it,  is 
erroneous,  for  the  reason  that  it  casts  the  burden  of  proof  on  defendant, 
requires  a  higher  degree  of  proof  than  the  law  demands,  and  submits  a 
question  of  law  to  the  jury  as  to  what  facts  would  justify  the  assault. 

Absault  to  Kill  —  Pbooit  to  Establish.  — In  trial  of  an  assault  with  in- 
tent to  kill,  where  the  plea  of  self-defense  is  interposed,  the  state  must 
establish,  not  only  by  a  preponderance  of  evidence,  but  beyond  a  rea- 
sonable doubt,  that  the  assault  was  committed  with  intent  to  kill,  in 
malice,  and  under  such  circumstances  as  not  to  be  justifiable  as  self-de- 
fense. 

OMMTTfAL  Law — Assaxtlt  to  Kill — Erroneous  Instruction. — In  trial 
for  an  assault  with  intent  to  kill,  where  the  plea  of  self-defense  is  set  up, 
it  is  error  to  instruct  the  jury  to  find  a  verdict  of  guilty  unless  the  ao- 
eused  showed  some  satisfactory  grounds  for  making  the  assault,  as  it 
leaves  them  to  determine  what  facts  would  satisfy  the  law  and  constitute 
a  good  defense,  a  question  which  they  are  not  competent  to  determine. 

GsDOKAL  Law  —  Assault  to  Kill  —  Reasonable  Doubt. — Where  de- 
fendant, on  trial  for  assault  to  kill,  pleads  self-defense,  an  instruction 
that,  apoQ  the  facta  stated,  the  jury  must  find  defendant  guilty  unless 
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they  have  a  reasonable  doubt  of  defendant's  gnilt,  and  if  bo,  they  most 
give  him  the  benefit  of  the  doubt,  but  not  telling  in  what  way  or  to 
what  extent,  is  erroneous.  They  must  be  told  that  if  they  entertain 
Buch  doubt,  it  is  their  duty  to  acquit. 

CEiMiNAii  Law — AflSACLT  TO  Kill  —  Dkfensb  of  Rklativb. — When  the 
accused  finds  his  mother  and  sister  engaged  in  a  difficulty  with  others, 
he  has  a  right  to  interfere  in  defense  of  his  mother,  and  whether  any 
act  he  does  afterwards  can  be  justified  on  the  ground  of  self-defense  de- 
pends on  the  motive  prompting  the  act,  and  the  circumstances  under 
which  it  was  done,  and  not  as  to  whether  he  voluntarily  entered  into 
the  difficulty. 

Cbedtbility  op  Witness.  —  Instrttction  that  if  the  jury  believe  that  any 
witness  has  knowingly  testified  falsely  to  any  material  fact  they  may 
disregard  the  whole  of  his  testimony,  should  not  be  given  as  a  matter  of 
course  in  any  case;  but  whether  it  should  be  given  or  not  always  rests 
in  the  sound  discretion  of  the  court. 

Cbiminal  Law — Accessaries. — Where,  in  prosecution  for  an  assault  to 
kill,  parties  are  indicted  as  accessaries,  they  cannot  be  convicted  nn« 
less  there  was  a  common  purpose,  both  in  the  mind  of  the  principal  and 
themselves,  to  kill,  and  the  assault  was  committed  in  an  attempt  to  ao* 
complish  the  common  purpose,  or  unless  it  was  made  by  the  principal 
with  the  intent  to  kill,  of  which  such  accessaries  had  knowledge,  and 
oommitted  some  act  in  furtherance  of  the  attempt  mentioned. 

Draffen  and  Williams,  for  the  appellants. 
B.  G.  Booney  attorney-general,  for  the  state. 

Brace,  J.  The  defendants  were  jointly  indicted  under  sec- 
tion 1262,  Revised  Statutes,  1879,  for  assaulting  and  shooting 
one  Harrison  Davenport,  "  on  purpose,  and  with  malice  afore- 
thought," with  the  intent  him,  the  said  Davenport,  to  kill, — 
the  defendant  Samuel  Hickam  as  principal,  and  the  other  de- 
fendants as  present,  aiding,  helping,  abetting,  etc.,  the  said 
Samuel  in  the  felony  and  assault  as  aforesaid.  They  were  all 
found  guilty  under  section  1262,  supra,  the  punishment  of 
Samuel  Hickam  assessed  at  five  years  imprisonment  in  the 
penitentiary,  and  that  of  the  other  defendants  at  fines  in  dif- 
ferent amounts.  The  defendant  Susan  is  the  mother,  and 
defendant  Nancy  Lamm  is  the  sister,  of  said  Samuel,  and  de- 
fendant Edie  Bell  was  a  colored  servant  of  the  said  Susan. 
As  ground  for  reversal  of  the  judgment  in  this  case,  it  is 
urged  that  the  trial  court  committed  error  in  giving  for  the 
state  instructions  4,  5,  8,  9,  and  10,  which  are  as  follows: — 

"4.  The  court  instructs  the  jury  that  even  though  the  de- 
fendant Samuel  Hickam  may  have  had  good  reason  to  believe, 
and  did  believe,  that  the  witness  Harrison  Davenport  was 
about  to  do  him  some  great  bodily  harm,  yet  that  would  not 
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justify  him  in  using  any  greater  amount  of  force  than  was 
neoeesary  to  repel  such  an  attack  as  said  EUckam  apprehended 
waa  about  to  be  made  upon  him;  and  if  the  jury  shall  find 
that  the  defendant  Samuel  Hickam  did  shoot  said  Davenport, 
and  wound  and  disable  him  in  such  a  manner  that  said 
Davenport  could  not  make  any  further  attack  or  resistance, 
and  that  the  said  defendant  Samuel  Hickam,  knowing  him  to 
be  BO  wounded  and  disabled,  did  continue  to  assault  him,  then 
such  assault,  made  after  said  Davenport  was  so  wounded  and 
disabled,  was  not  made  in  necessary  self-defense. 

"5.  If  the  jury  shall  believe,  from  the  evidence,  that  Sam- 
uel Hickam  made  an  assault  upon  the  witness  Harrison  Da- 
venport with  a  pistol,  in  the  manner  and  form  as  charged  in 
the  indictment,  it  devolves  upon  the  defendant  to  show,  to  the 
satisfaction  of  the  jury,  some  satisfactory  ground  for  making 
such  assault,  and  unless  he  has  so  done,  the  jury  should  find 
him  guilty." 

"  8.  The  court  instructs  the  jury  that  he  who  willfully,  that 
is,  intentionally,  uses  upon  another,  at  some  vital  part,  a  deadly 
weapon,  such  as  a  revolver,  must,  in  the  absence  of  qualifying 
facts,  be  presumed  to  know  that  the  efiect  is  likely  to  be  death; 
and  knowing  this,  must  be  presumed  to  intend  death,  which  is 
the  probable  consequence  of  such  an  act;  and  if  such  deadly 
weapon  is  used  without  just  cause  or  provocation,  he  must  bo 
presumed  to  do  it  wickedly  and  from  a  base  heart.  If,  there- 
fore, you  believe,  from  the  evidence,  that  the  defendant, 
Samuel  Hickam,  on  the  twenty-fifth  day  of  July,  1884,  in  the 
county  of  Cooper,  and  state  of  Missouri,  did  shoot  Harrison 
Davenport  with  a  pistol,  with  the  manifest  design  to  use  such 
a  pistol  upon  him,  without  sufficient  reason,  cause,  or  exten- 
uation, then  the  jury  will  find  said  defendant,  Samuel  Hickam, 
guilty,  and  assess  his  punishment  at  imprisonment  in  the 
penitentiary  not  exceeding  ten  years. 

"  9.  The  court  instructs  the  jury  that  the  law  of  self-defense 
is  emphatically  a  law  of  necessity,  and  no  person  can  avail 
himself  of  the  right  of  self-defense,  where  he  freely  and  volun- 
tarily enters  into  and  engages  in  a  difficulty,  and  if  the  jury 
shall  believe  from  the  evidence  that  Samuel  Hickam  sought 
a  difficulty  with  the  witness  Davenport,  and  that  he  volun- 
tarily entered  into  such  difficulty,  and  that  he  shot  the  said 
Davenport  on  purpose,  and  of  his  malice  aforethought,  then 
there  is  no  self-defense  in  this  case. 

"  10.   The  jury  are  instructed  that  if  they  shall  believe 
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from  the  evidence,  that  any  witness  has  knowingly  testified 
falsely  to  any  material  fact,  then  the  jury  may  disregard  the 
whole  of  the  testimony  of  such  witness." 

The  court  refused  to  give  the  following  instruction  in  behalf 
of  defendants:  — 

"The  mere  fact  that  Nancy  Lamm,  Susan  Hickam,  and 
Edie  Bell  engaged  or  took  part  in  the  fight  or  difl5culty  in 
which  Davenport  was  shot  is  insuflScient  to  convict  them;  un- 
der the  indictment  in  this  case,  it  must  further  be  shown  by 
the  evidence,  to  the  satisfaction  of  the  jury  beyond  a  reasonable 
doubt,  that  they,  with  knowledge  of  the  intention  of  said 
Samuel  Hickam  to  do  said  shooting,  aided,  abetted,  coun- 
Beled,  advised,  or  commanded  him  to  shoot  said  Davenport, 
and  unless  this  proof  has  been  made  they  must  find  said  de- 
fendants, Susan  Hickam,  Nancy  Lamm,  and  Edie  Bell,  not 
guilty,  although  they  may  have  been  present,  and  may  have 
been  engaged  in  the  diflBculty  when  the  shooting  took  place." 

1.  The  proposition  contained  in  the  first  paragraph  of  the 
fourth  instruction  is  incorrect.  If  the  defendant  Samuel 
Hickam  had  good  reason  to  believe,  and  did  believe,  that 
Davenport  was  about  to  do  him  some  great  bodily  harm,  and 
"  acted  in  a  moment  of  apparently  impending  peril,  it  was  not 
for  him  to  nicely  gauge  the  proper  quantum  of  force  necessary 
to  repel  the  assault":  State  v.  Palmer,  88  Mo.  568.  On  the 
plea  of  self-defense,  the  question  to  be  determined  by  the  jury 
was,  not  whether  the  shooting  was  actually  necessary  to  repel 
the  attack,  or  whether  some  other  or  lesser  force  might  not 
have  been  adequate  to  the  defendant's  emergency,  but  whether 
when  he  did  shoot,  under  all  the  circumstances,  he  had 
reasonable  cause  to  believe,  and  did  believe,  that  such  shoot- 
ing was  necessary  to  protect  himself  from  impending  danger 
of  great  bodily  harm:  Nichols  v.  Winfrey,  79  Mo.  544,  and 
cases  cited.  This  incorrect  proposition  was  so  connected  with 
the  correct  one  declared  in  the  second  paragraph  of  the 
instruction  as  to  indicate  that  the  latter  was  the  corollary  or 
equivalent  of  the  former,  and  as  a  whole  the  instruction  had  a 
tendency  to  confuse  or  mislead  the  minds  of  the  jurors. 

2.  The  fifth  instruction,  purporting  to  cover  the  whole  case, 
is  either  obnoxious  to  a  like  criticism,  or  nsserts  incorrect  legal 
propositions.  If  the  jury,  as  therein  injtructed,  found,  from 
the  evidence,  that  the  defendant  made  the  assault  in  manner 
and  form  as  charged  in  the  indictment,  then  there  was  and 
could  be  no  defense  in  the  case.     If,  however,  the  court  meant 
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to  tell  the  jury  tliat  if  they  found,  from  the  evidence,  that  the 
defendant  made  an  assault  upon  the  witness  with  a  pistol, 
then  it  devolved  upon  him  to  show  that  the  assault  was  made 
under  such  circumstances  as  would  justify  it,  it  is  faulty  for 
three  reasons:  1.  It  devolved  upon  the  defendant  the  burden 
of  proof;  2.  It  required  a  higher  degree  of  proof  than  the  law 
demands;  and  3.  It  submitted  a  question  of  law  to  the  jury, 
i.  e.,  what  facts  would  justify  the  assault.  The  defendant 
could  not  be  lawfully  convicted  on  the  indictment,  either  under 
section  1262  or  1263,  unless  the  shooting  was  done  in  malice 
with  the  intent  to  kill.  If  it  was  done  under  such  circum- 
stances as  to  be  justifiable  on  the  ground  of  self-defense,  it 
was  without  malice.  The  defendant,  through  the  whole  of  the 
trial,  is  clothed  with  the  presumption  of  innocence  of  the  of- 
fense with  which  he  is  charged.  The  state  failed  to  make  out 
its  case,  if,  upon  the  whole  evidence,  it  failed  to  prove,  not  to 
the  satisfaction  of  the  jury,  for  that  might  be  done  by  a  pre- 
ponderance of  the  evidence,  but  beyond  a  reasonable  doubt, 
that  the  shooting  was  done  by  the  defendant  with  the  intent 
to  kill,  in  malice,  i.  e.,  under  such  circumstances  as  not  to  be 
justifiable  on  the  ground  of  self-defense:  Nichols  v.  Winfrey,  79 
Mo.  644;  State  v.  Wingo,  66  Id.  181;  27  Am.  Rep.  329;  Chaffee 
v.  United  States,  18  Wall.  517.  Malice  and  an  intent  to  kill 
being  essential  elements  of  the  ofiense  with  which  the  defend- 
ant was  charged,  it  devolved  upon  the  state  to  prove  them  the 
same  as  any  other  fact  in  the  case  necessary  to  establish  guilt. 
From  their  nature  they  are  not  susceptible  of  proof  by  direct 
and  positive  evidence,  but  can  and  may  be  inferred  from  other 
fia,cts.  Malice  may  be  inferred  from  the  intentional  use  of  a 
deadly  weapon  upon  a  human  being,  an  intent  to  kill  from  its 
intentional  use  on  or  at  a  vital  part,  and  the  jury  may  well  be 
told  that  these  inferences  may  be  made.  They  are  deductions 
of  fact,  however,  to  be  made  by  the  jury  in  the  light  of  all  the 
facts  and  circumstances  in  evidence  in  the  case;  they  are  not 
conclusions  to  be  reached  at  any  stage  of  the  case,  if  the  at- 
tendant facts  and  circumstances  militate  against  such  conclu- 
sions to  an  extent  sufficient  to  raise  in  the  minds  of  the  jurors 
a  reasonable  doubt  of  their  correctness  and  of  defendant's  guilt. 
The  satisfactory  grounds  that  would  constitute  a  defense  to  the 
assault  charged  are  such  grounds  as  would  satisfy  the  law, 
and  not  the  jury.  By  the  instruction  the  jury  were  told  to 
find  the  defendant  guilty  unless  he  showed  some  satisfactory 
grounds  for  making  the  assault,  leaving  to  them  to  determine 


April,  1888.]  State  v.  Hick  am.  59 

what  facts  would  satisfy  the  law  and  constitute  a  good  defense, 
— a  question  of  law  that  they  were  not  competent  to  determine, 
and  which  should  not  have  been  submitted  to  them:  State  v. 
Forsythe,  89  Mo.  667. 

3.  The  eighth  instruction  also  purports  to  cover  the  whole 
case,  and  while  in  the  first  paragraph  some  correct  principles 
are  laid  down  in  the  abstract,  yet,  when  application  of  them 
is  attempted  to  the  case  in  hand,  in  the  second  paragraph  so 
much  is  left  out  that  practically  the  instruction  is  but  a  repe- 
tition in  a  slightly  changed  form  of  the  fifth,  and  what  is  said 
in  regard  to  that  instruction  is  equally  applicable  to  this.  It 
must  be  conceded  that  these  instructions  standing  alone  aro 
erroneous  in  the  particulars  pointed  out.  If,  as  in  the  case 
of  State  V.  Alexander y  66  Mo.  158,  the  direction  to  find  the 
defendant  guilty  upon  the  facts  hypothecated  had  been  quali- 
fied by  the  words  "  unless  justification  appears  from  the  evi- 
dence ofiered  by  the  state,"  and  an  instruction  had  been  given 
directing  the  jury  to  acquit,  if,  upon  the  whole  case,  they  had 
a  reasonable  doubt  of  defendant's  guilt,  it  might  be  contended 
that  the  two  first  vices  mentioned  were  cured.  But  no  such 
qualification  was  contained  in  either  instruction,  and  the  jury 
were  simply  instructed  that  if  they  had  a  reasonable  doubt  of 
defendant's  guilt,  they  should  give  him  the  benefit  of  the 
doubt,  but  in  what  way  and  to  what  extent  they  were  not  told. 
They  might  have  supposed  that  the  requirement  of  the  instruc- 
tion was  satisfied  if  they  applied  the  principle  in  the  determi- 
nation of  the  prima  facie  case  the  state  was  required  to  make 
out;  and  being  satisfied  beyond  a  reasonable  doubt  that  the 
defendant  did  assault  and  shoot  the  witness  with  a  pistol,  they 
may  have  found  the  defendant  guilty  because  he  did  not  make 
out  some  undefined  defense  satisfactorily  to  them,  and  thus 
reconciled  the  instructions;  or,  on  the  whole  case,  they  may 
have  had  a  reasonable  doubt  of  defendant's  guilt,  and  felt  that 
they  were  giving  him  the  benefit  of  the  doubt  by  assessing  a 
milder  punishment  than  they  otherwise  would  have  assessed, 
so  that  these  instructions,  whether  read  alone  or  in  connection 
with  the  one  on  reasonable  doubt,  are  erroneous,  and  were  cal- 
culated to  mislead  the  jury. 

4.  If  the  defendant  Sam  Hickam,  on  purpose,  and  of  his 
malice  aforethought,  shot  Davenport,  then  there  is  no  self- 
defense  in  the  case,  is  the  legal  truism  declared  in  the  last 
sentence  of  the  ninth  instruction;  and  this  would  be  true  just 
the  same  whether  he  sought  the  difficulty,  or  voluntarily  en- 
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tered  into  it  or  not.  What  was  said  on  that  subject  wag 
entirely  superfluous  to  the  conclusion  drawn,  was  unnecei- 
iary,  not  applicable  to  the  case,  and  its  only  tendency  was  to 
confuse  the  minds  of  the  jury.  The  uncontroverted  evidence 
was,  that  when  Sam  Hickam  appeared  upon  the  scene  in 
front  of  his  father's  house,  the  diflBculty  was  on  between  the 
prosecuting  witness,  Davenport,  and  his  nephew,  on  one  side, 
and  Hickam's  mother  and  sister  on  the  other;  whoever  brought 
it  on,  he  did  not.  In  that  diflSculty  he  had  a  right  to  inter- 
fere in  behalf  of  his  mother;  whether  any  act  he  did  after- 
wards could  be  justified  on  the  ground  of  necessary  defense  of 
himself  or  of  his  mother,  would  depend  on  the  motive  prompt- 
ing the  act  and  the  circumstances  under  which  it  was  done, 
and  not  upon  the  fact  that  he  voluntarily  entered  into  the 
difficulty. 

5.  Instruction  number  10  should  not  be  given  as  a  matter 
of  course  in  any  case,  but  when  it  should  be  given,  and  when 
not,  is  a  question  difficult  to  determine  upon  a  record,  and 
the  propriety  of  giving  it  in  any  particular  case  must  be  left 
largely  to  the  judgment  and  discretion  of  the  trial  court: 
White  V.  Maxey,  64  Mo.  552.  We  cannot  see  that  this  was  a 
case  in  which  it  was  not  proper  to  give  it. 

6.  We  cannot  say  that  the  court  erred  in  refusing  defend- 
ant's instruction  in  the  form  asked;  the  mere  fact  that  Nancy 
Lamm,  Susan  Hickam,  and  Edie  Bell  took  part  in  the  fight 
or  difficulty  of  course  was  not  sufficient  to  convict  them,  but 
they  might  have  been  convicted  under  the  indictment,  al- 
though they  had  no  knowledge  that  Samuel  Hickam  intended 
to  shoot  Davenport,  and  although  they  neither  aided,  advised, 
nor  commanded  him  to  shoot  Davenport.  Neither  of  these 
defendants,  however,  could  properly  be  convicted  of  the  ofiense 
charged  in  the  indictment,  unless  the  jury  found,  either  that 
there  was  a  common  purpose  in  the  minds  of  Sam  Hickam 
and  such  defendant  to  kill  Davenport,  and  the  shooting  was 
done  in  the  attempted  accomplishment  of  such  common  pur- 
pose, or  that  such  shooting  was  done  by  Sam  Hickam  in  the 
attempted  accomplishment  of  a  purpose  in  his  mind  to  kill 
Davenport,  of  which  such  defendant  had  knowledge,  and  that 
she  did  some  act  in  furtherance  of  the  attempted  accomplish- 
ment of  such  purpose;  and  a  proper  instruction  on  this  branch 
of  the  case  ought  to  have  been  given. 

The  judgment  is  reversed,  and  the  cause  remanded  for  new 
trial. 
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Self-defense,  What  Facts  will  Sustain  Plea  of:  See  Brovm  v.  State^ 
83  Ala.  33;  3  Am.  St.  Rep.  685,  and  cases  in  note.  In  Duncan  v.  State,  49 
Ark.  543,  and  State  v.  Rose,  92  Mo.  201,  it  is  held  that  the  person  assaulted 
is  not  authorized  to  slay  his  assailant  until  he  has  exhausted  every  meana 
consistent  with  his  safety  to  avoid  and  avert  the  necessity  of  so  doing. 

BUBDEN  OF  PkOVINQ    PRESENT    NeCESSITT  OF  UsiNO   FORCB  IN   SeLF-DS- 

FENSE  is  on  the  defendant,  but  when  he  has  shown  this,  the  prosecution  may 
avoid  the  effect  by  showing  that  defendant  was  at  fault,  or  could  have  avoided 
the  assault:  Brown  v.  State,  83  Ala.  33;  3  Am.  St.  Rep.  685,  and  note. 

Prosecution  is  Bound  to  Prove  Evert  Necessary  Element  of  Crimh 
BEYOND  Reasonable  Doubt:  Commomoealth  v.  McKie,  1  Gray,  61;  61  Am. 
Dec.  410;  Baiard  v.  State,  30  Tex.  367;  94  Am.  Dec.  317;  and  if  they  fail  to 
do  so,  it  is  the  duty  of  the  jury  to  acquit:  Mitchell  v.  Staie,  22  Ga.  211;  68 
Am.  Dec.  493.  A  reasonable  doubt  is  not  every  captious  doubt,  such  as  may 
lead  the  juror  to  a  coixsciousness  that  his  conclusion  may  be  wrong,  but  is  a 
state  of  mind  which  deprives  the  juror  of  ability  to  reach  a  conclusion  that 
is  satisfactory  to  him:  Staie  v.  Roberta,  15  Or.  187.  Where  the  court,  after 
correctly  instructing  the  jury  on  the  subject  of  reasonable  doubt,  said,  "But 
mere  probabilities  of  innocence,  or  doubts,  however  reasonable,  which  beset 
Bome  minds  on  all  occasions  should  not  prevent  a  verdict "  of  guilty.  This 
instruction  was  held  not  misleading,  although  ambiguous:  People  v.  Lee  Sore 
Bo,  72  Cal.  623. 

Actual  Intent  to  Kill  at  Time  of  Assault  biust  be  Proved,  and  found 
to  authorize  a  conviction  of  assault  with  intent  to  kill:  Maker  v.  People,  10 
Mich.  212;  81  Am.  Dec.  781;  but  see,  as  to  intent  or  gravamen  of  offense.  State 
T.  Williams,  95  Mo.  247;  ante,  p.  46,  and  note.  In  ScoU  v.  State,  49  Ark. 
156,  it  was  held  that  proof  of  particular  intent  to  kill  deceased  was  not  neces- 
sary to  make  out  the  crime,  if  the  defendant,  with  intent  to  kill  any  one  in  it, 
fired  at  a  crowd  of  persons,  of  whom  the  deceased  was  one. 

Principlb  of  Self-defense  Applies  where  One  Resists  by  Force  as- 
sault upon  his  relatives:  See  Dukes  v.  State,  11  Ind.  657;  71  Am.  Dec.  371. 

One  Who  Combines  with  Others  in  a  Common  Object  and  Design  is 
legally  and  criminally  responsible  for  all  of  the  consequences  which  flow  from 
the  execution  of  such  design:  Commonwealth  v.  Campbell,  7  Allen,  541;  83 
Am.  Dec.  705;  Spies  v.  People,  122  lU.  1;  3  Am.  St.  Rep.  320,  and  note. 

Rules  concebnino  Instructions  upon  Maxim,  Falsus  in  Uno,  FALsm 
XV  Omjobus:  See  the  note  to  Dunn  ▼.  People,  86  Am.  Deo.  330,  331. 
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TuENER  V.  Johnson. 

[95  MIBSOITKI,  4SL] 

BtATTm  or  Pkaitds  —  Mortoaok  Sals  —  Laohis.  —  Parol  agreement  thai 
the  teoond  mortgagee  is  to  buy  at  the  sale  ander  the  first  mortgage,  and 
allow  the  mortgagor  a  reasonable  time  to  redeem  by  paying  the  amonnt 
bid,  the  second  mortgage  debt,  and  other  adjusted  accounts,  is  not 
within  the  statute  of  frauds,  nor  is  the  mortgagor  guilty  of  laches  if  ha 
begins  his  action  to  redeem  within  three  years  and  a  quarter  after  the 
sale. 

MoRTOAQKB  IN  PossssaioN  IS  HjXD  to  the  exercise  of  that  care  and  dili< 
gence  which  a  prudent  man  would  exercise  in  respect  to  his  own  prop* 
erty. 

MoRTOAUXs  IN  Possession  is  not  Liablb  for  more  than  the  rents  actually 
received,  unless  he  is  guilty  of  fraud  or  negligence. 

MoRTOAOEK  IN  POSSESSION  Who  ATTENDS  to  the  business  through  agents 
is  not  allowed  compensation  for  his  own  trouble,  but  reasonable  expenses 
paid  an  agent  to  superintend  work,  lease  the  land,  and  collect  rents  ar* 
proper  matters  of  credit. 

JUDGUENT  OF  ANOTHER  StATE  AQATNST    PRINCIPAL  AND    StTRBTT,    properly 

assigned  to  the  surety,  bears  interest  in  his  favor  as  called  for  by  such 
judgment. 

lixAsuRs  OF  Damages. — Mortoaoeb  in  Possession  who  sells  the  prem- 
iaei  is  liable  only  for  the  value  of  the  land  at  the  date  of  sale,  in  the 
absence  of  circumstances  calling  for  the  exercise  of  any  rigor. 

Objections  not  Made  on  Motion  for  New  Trial  are  not  noticed  on  ap- 
peaL 

Second  Mortoaobe  Who  Purchases  Premises  to  protect  himself,  at  the 
request  of  the  mortgagor,  who,  it  is  agreed,  may  redeem,  is  subrogated 
to  the  rights  of  the  first  mortgagee,  and  entitled  to  the  interest  specified 
in  the  first  mortgage. 

Costs.  —  When  Plaintiff  is  Prbvailino  Party  in  a  suit  in  equity,  he 
should  recover  costs,  but  this  is  in  the  discretion  of  the  trial  court,  and 
will  not  be  disturbed,  unless  there  has  been  an  abuse  of  the  discretion. 

Costs.  —  Where  Scbstantial  Issues  are  found  for  both  parties,  the  taxa- 
tion of  costs  rests  in  the  discretion  of  the  courts,  and  will  not  be  dis- 
turbed, unless  there  has  been  a  clear  abuse  of  discretion. 

Plaintiff,  and  not  Defendant,  must  Pay  Costs  in  a  suit  to  redeem  from 
a  mortgagee's  possession,  and  this  though  he  succeeds,  unless  defendant 
is  guilty  of  fraud  in  his  defense. 

B.  R.  Vineyard,  H.  L.  Stone,  and  Thomas  F.  Hargis,  for  the 
appellant. 

Ramey  and  Brown,  Woodson,  Oreen,  and  Bumes,  D.  H.  Mc- 
Jntyre,  and  0.  C.  Turner,  for  the  respondent. 

Black,  J.  The  plaintiff,  Thomas  Turner,  on  the  25th  of 
July,  1875,  executed  a  deed  of  trust  on  2,815  acres  of  land  in 
De  Kalb  County,  this  state,  to  secure  the  payment  of  his  note 
of  that  date  for  fifteen  thousand  dollars,  due  in  five  years, 
with  semi-annual  interest,  payable  to  the  Life  ABSociatlon  of 
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America.  The  defendant,  Johnson,  as  the  surety  of  Turner, 
paid  a  debt  to  the  Northern  Bank  of  Kentucky.  He  was  also 
bound  in  a  like  capacity  for  the  payment  of  another  debt  of 
Turner  to  the  Farmers'  National  Bank  of  Mount  Sterling, 
Kentucky.  Both  of  these  debts  had  been  reduced  to  judg- 
ment against  Turner  and  Johnson.  The  latter  had  paid  an- 
other debt  for  A.  G.  Peters,  for  which  Turner  was  bound  as  a 
co-surety,  but  had  paid  no  part  of  his  share,  and  hence  was 
bound  to  make  contributions  to  Johnson.  To  secure  these 
several  debts,  amounting  to  seven  or  eight  thousand  dollars, 
Turner  made  a  mortgage  to  Johnson  on  the  Missouri  lands 
previously  mortgaged  to  the  life  association.  The  mortgage 
to  Johnson  bears  date  the  16th  of  September,  1876.  Certain 
lands  in  Iowa  were  included  in  this  deed  of  trust  and  in  the 
mortgage.  The  Missouri  lands  were  sold  under  the  deed  of 
trust  on  the  23d  of  April,  1879,  and  Johnson  became  the  pur- 
chaser at  the  sum  of  eleven  thousand  dollars. 

On  the  20th  of  July,  1882,  plaintiff  commenced  this  suit  in 
the  De  Kalb  circuit  court  to  redeem  from  the  mortgage  and 
sale  under  the  deed  of  trust.  Relief  is  asked  mainly  on  the 
ground  that  Johnson  purchased  the  property  at  the  trustee's 
Bale  under  an  agreement  with  plaintiff  that  he  should  have 
the  right  to  redeem  within  a  reasonable  time  by  paying  the 
amount  bid,  and  all  other  indebtedness  of  Turner  to  Johnson. 
There  were  unsettled  accounts  between  the  parties  besides 
those  mentioned  in  the  mortgage.  The  venue  of  the  cause  was 
changed  to  the  Livingston  circuit  court.  That  court  made  a 
decree  allowing  the  plaintiff  to  redeem,  and  sent  the  cause  to 
a  referee  to  hear  the  evidence,  and  state  the  accounts  between 
the  parties.  The  report  of  the  referee,  as  modified  by  the 
court,  shows  an  indebtedness  of  Turner  to  Johnson  of  about 
eighteen  thousand  dollars.  Both  parties  have  appealed  to  this 
court;  and  the  first  question  on  the  defendant's  appeal  is  as  to 
the  right  of  the  plaintiff  to  redeem  the  land. 

The  record  is  voluminous  beyond  precedent,  but  the  follow- 
ing statement  of  the  evidence  will  present  the  question  now  to 
be  determined:  Turner  and  Johnson  resided  at  Mount  Ster- 
ling, in  the  state  of  Kentucky,  and  for  many  years  had  been 
on  friendly  terms.  Turner,  as  an  attorney  at  law,  had  repre- 
sented Johnson  in  many  matters.  Turner  had  paid  some 
three  or  four  thousand  dollars  on  the  principal  of  the  debt  to 
the  life  association  located  at  St.  Louis;  but  in  the  latter  part 
of  the  year  1878,  having  made  default  in  the  payment  of  the 
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interest,  the  association  threatened  to  sell  the  land  under  the 
powers  contained  in  the  deed  of  trust.  He  felt  his  inability  to 
pay  that  debt  at  its  maturity  in  1880.  He  applied  to  various 
persons,  and  among  others  to  Johnson,  for  assistance.  He 
testifies  to  several  conversations  in  November  and  December, 
1878,  and  in  which  he  says  Johnson  agreed  either  to  buy  the 
debt  of  the  life  association,  or  bid  in  the  land  at  the  trustee's 
sale,  and  hold  it  as  security  for  the  amount  bid,  and  for  the 
mortgage  and  other  debts  owing  to  Johnson.  That  conversa- 
tions were  had  on  this  subject  at  that  time  is  conceded;  but 
Johnson  states  emphatically  that  he  made  no  such  agreement. 
Turner  was  then  a  member  of  Congress  from  Kentucky,  and 
left  for  Washington  the  last  of  December,  1878.  About  this 
time  Johnson  went  to  Georgia,  but  left  the  matter  with  his 
attorney,  Judge  Peters,  who  entered  into  correspondence  with 
the  life  association.  A  letter  from  Peters  to  the  association, 
dated  in  January,  1879,  stated  the  fact  that  Johnson  held  a 
second  mortgage,  and  made  inquiry  if  they  would  allow  John- 
son to  arrange  the  matter  by  paying  one  half  of  the  debt  down 
and  the  other  half  in  twelve  months.  Further  correspondence 
led  to  a  postponement  of  the  proposed  sale  until  the  23d  of 
April,  1879,  in  order  to  give  Johnson  an  opportunity  to  come 
to  this  state  and  examine  the  land.  During  this  correspond- 
ence, Turner  wrote  the  association  that  Johnson  would  buy 
in  the  land,  and  allow  him  to  redeem.  It  does  not  appear 
that  Johnson  ever  saw  this  letter. 

On  the  25th  of  January,  1879,  Johnson  directed  Peters  to 
go  ahead  and  fix  a  time  for  a  conference  with  the  association; 
and  after  speaking  of  the  necessity  of  making  some  money 
arrangements,  evidently  in  respect  to  this  matter,  he  says  in 
that  letter:  "  I  am  glad  the  parties  to  the  mortgage  refused  to 
make  any  arrangement  and  give  time  to  Turner.  I  prefer  it 
should  be  made  to  suit  me.  In  our  conference,  if  I  am  satis- 
fied the  land  has  value  enough  to  pay  me  after  paying  off  the 
mortgage,  I  will  prefer  they  go  and  sell  bona  fidely,  and  I 
attend  the  sale  and  bid  the  amount  of  the  debt,  take  legal 
title  in  that  sale.  If  Turner  pays  me  in  a  reasonable  time 
the  whole  amount  I  paid  for  land  and  as  his  security,  let  him 
do  so  and  redeem  it.  I  think  this  the  better  plan.  What  do 
you  think  of  it?"  After  this,  and  on  the  12th  of  February, 
Johnson,  in  a  letter  to  Turner,  says  he  had  been  in  commu- 
nication with  the  association;  that  the  debt  amounted  to 
$12,682,  and  he  goes  on  to  say;  "I  will,  however,  if  able  when 
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I  return  home  and  it  is  not  too  late  for  the  sale,  go  and  see  it 
[the  land].  It  is  too  big  a  thing  to  go  into  blind."  To  this 
Turner  replied  by  urging  Johnson  to  have  the  sale  postponed, 
saying:  "I  fear  this  is  the  only  means  by  which  I  can  make 
you  whole." 

Johnson  reached  St.  Louis  on  or  before  the  16th  of  April, 
and  on  that  day  he  telegraphed  Turner:  "Please  instruct  by 
telegraph,  at  my  expense,  Henry  W.  Hough,  trustee,  to  sell 
the  De  Kalb  County  lands  in  one  parcel,  without  subdivision. 
This  will  be  for  your  interest  and  mine,  and  the  life  association 
consents."  To  this  Turner  answered  by  telegram:  "Sell  De- 
Kalb  land  in  a  body  without  subdivision."  Johnson  says  he 
did  not  send  this  telegram,  but  only  gave  his  consent  to  the 
association  to  say  to  Turner  that  he,  as  second  mortgagee,  was 
willing  for  the  land  to  be  sold  in  a  body;  but  the  evidence  is 
quite  clear  that  he  not  only  knew  how  the  telegram  was  worded, 
but  that  it  was  sent  in  his  name  and  with  his  approval,  and 
that  he  saw  the  answer. 

Johnson  then  went  to  De  Kalb  County,  saw  the  land,  and 
then  telegraphed  Turner  that  he  could  not  buy  the  land  until 
Dawson,  a  tenant  in  possession,  was  directed  to  turn  over  pos- 
session. Turner  at  once  complied  with  the  request  by  giving 
Dawson  suitable  directions  to  that  end.  On  the  same  day, 
the  21st  of  April,  Johnson  wrote  Turner  that  he  had  not  yet 
agreed  to  buy.  This  statement  clearly  means  that  he  had  not 
yet  come  to  an  agreement  with  the  association;  but  he  did, 
before  the  day  of  sale,  indicate  to  the  association  that  he 
would  bid  eleven  thousand  dollars  and  no  more,  and  it  is 
equally  clear  that  the  association  had  agreed  to  let  the  land 
go  at  that  price.  In  this  letter  of  the  21st  of  April,  Johnson, 
among  other  things,  says:  "I  got  your  answer  as  I  was  leaving 
home  for  this  state.  Certainly  I  would  let  you  redeem  the 
lands  if  I  buy,  in  any  reasonable  time,  say  twelve  months, 
and  would  no  doubt  be  glad  to  do  it  by  your  paying  what  I 
pay,  and  also  paying  me  all  you  owe  me,  cost  and  expenses, 
etc.,  which  I  understand  as  your  request,  and  I  repeat,  I  would 
gladly  do  it.  All  I  want  is  my  money  back,  and  ten  per  cent 
interest.  I  can't  bind  myself  in  law  to  do  this  any  day  to 
come,  as  that  would  cut  me  out  of  the  right  of  making  sale, 
and  I  don't  want  to  hold  any  lands  in  this  state.  I  will  be 
liberal  with  you,  and  hope  you  will  soon  make  a  rise,  and 
come  prepared  to  buy  back  the  land  if  I  should  buy  it,  and  I 
confess  I  am  at  a  great  loss  what  to  do.    If  I  buy  with  my 
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claims  it  will  cost  me  twenty-two  or  twenty-three  thousand 
dollars,  or  more.  I  telegraph  you  to-day  from  here.  Will 
post  you  after  the  sale."  This  letter  was  not  and  could  not 
have  been  received  by  Turner  until  after  the  23d  of  that 
month,  the  day  of  sale. 

There  is  much  conflict  in  the  evidence  as  to  what  transpired 
on  the  day  of  sale.  We  are  satisfied,  however,  there  was  no 
ofler  to  sell  the  land  in  parcels.  It  is  also  clear  that  a  num- 
ber of  persons  desired  to  bid  on  parcels,  and  would  have  paid 
a  much  higher  price  than  that  bid  therefor,  per  acre,  by  John- 
son, had  it  been  sold  in  subdivisions.  There  is  evidence  to 
the  effect  that  Johnson  gave  out  word  that  he  bid  in  the  inter- 
est of  Turner.  Johnson  says  he  made  no  such  statement,  but 
says  he  made  a  public  statement  at  the  sale  that  he  bid  for 
himself  alone,  and  that  he  would  bid  no  more  than  eleven 
thousand  dollars,  and  in  this  he  is  corroborated  by  several 
witnesses  who  were  at  the  sale. 

1.  The  evidence  in  this  case  leads  to  the  conclusion  that 
Johnson  had  no  confidence  in  Turner's  ability  to  pay  the 
debts,  and  his  former  experience  furnished  a  sufficient  basis 
upon  which  to  rest  that  conviction.  He  evidently  designed  to 
buy  in  the  land  mainly  for  his  own  protection,  and  to  do  it  in 
such  a  way  as  to  be  under  no  legal  obligations  to  Turner  on 
account  of  the  purchase,  leaving  any  favors  which  he  might 
extend  to  Turner  as  a  matter  of  grace.  But  we  are  satisfied  a 
different  effect  must  be  given  to  these  transactions,  and  for 
these  reasons:  Turner  expected  Johnson  to  either  take  up  the 
note  held  by  the  life  association,  or  buy  in  the  lands  and  hold 
them  as  a  security  for  the  amount  bid,  and  for  other  debts  due 
Johnson.  Johnson's  correspondence  with  the  life  association 
shows  that  he  first  contemplated  a  purchase  of  the  note,  then 
of  the  land.  He  had  not  determined  which,  if  either,  he  would 
do  before  he  came  to  St.  Louis,  but  he  had  expressed  a  will- 
ingness to  Judge  Peters  to  allow  Turner  a  reasonable  time  to 
redeem,  in  the  event  he  bought  the  land.  This  was  what  Tur- 
ner desired,  and  that  desire  must  have  been  known  to  John- 
son, for  it  had  been  the  object  of  Turner's  solicitations  from 
first  to  last.  No  terms  of  redemption  had  been  spoken  of  in 
the  letters,  save  that  of  a  reasonable  time,  and  we  are  satisfied 
these  were  the  only  terms  spoken  of  in  the  conversations. 
Now,  when  Johnson  came  to  St.  Louis  and  asked  Turner  to 
allow  the  lands  to  be  sold  in  a  body,  and,  before  the  sale,  said 
he  could  not  buy  unless  the  tenant  was  directed  to  turn  over 
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possession,  Turner  had  a  right  to  conclude,  and  indeed,  could 
come  to  no  other  conclusion  than  this,  that  Johnson  intended 
to  buy  the  land  and  allow  him  the  right  to  redeem,  and  that, 
too,  within  a  reasonable  time.  If  Johnson  intended  any  other 
arrangement,  he  could  have  indicated  it  to  Turner  by  telegram, 
and  under  the  circumstances  it  devolved  upon  him  to  do  bo. 
He  must  stand  on  the  state  of  facts  known  to  both  parties,  and 
the  understanding  so  clearly  to  be  deduced  from  them.  His 
uncommunicated  intentions  can  be  of  no  avail.  The  sale  of 
the  land  in  a  lump  excluded  the  other  persons  desiring  to  bid 
from  the  list  of  competitors,  and  for  all  practical  purposes  left 
the  matter  to  defendant's  proposed  bid  of  eleven  thousand 
dollars. 

The  sale  of  such  a  body  of  lands,  constituting  at  least  three 
farms,  in  a  lump,  would  of  itself  be  suflScient  reason  for  setting 
aside  the  sale  on  a  timely  application,  but  for  Turner's  con- 
sent to  a  sale  in  that  way.  This  consent  and  the  possession, 
having  been  obtained  upon  the  understanding  on  the  part  of 
Turner  before  indicated,  it  would  be  a  gross  injustice  to  meas- 
ure his  rights  by  any  other  agreement.  The  agreement,  then, 
is  that  of  a  second  mortgagee  to  buy  at  the  sale  under  the  first 
mortgage,  and  allow  the  mortgagor  a  reasonable  time  to  re- 
deem by  paying  the  amount  bid,  the  second  mortgage  debt, 
and  other  adjusted  accounts.  The  fact  that  this  agreement 
rests  in  parol  is  of  no  avail  to  the  defendant.  The  statute  of 
frauds  cannot  be  invoked  by  one  who  purchases  with  such  an 
agreement,  and  this  for  the  further  reason  that  the  statute  was 
never  designed  to  aid  a  party  in  the  perpetration  of  a  fraud, 
but  was  intended  to  prevent  frauds:  Rose  v.  Bates,  12  Mo.  30; 
Damschroeder  v.  Thias,  51  Id.  100;  Gillespie  v.  Stone,  70  Id. 
606;  O'Fallon  v.  Clopton,  89  Id.  287;  McNew  v.  Booth,  42  Id. 
190.  This  view  of  the  case  renders  it  unnecessary  to  say  more 
of  the  letter  of  the  21st  of  April.  Nor  need  we  consider  the 
conflicting  evidence  in  respect  of  two  other  letters  from  de- 
fendant to  plaintiff,  one  written  from  Missouri,  after  and  on 
the  day  of  sale,  which  plaintiff  says  he  did  not  receive,  and 
the  other  in  a  month  or  so  thereafter,  said  by  plaintiff  to  have 
been  lost,  and  which  defendant  says  he  did  not  write.  Whether 
the  defendant  wrote  these  two  letters,  or  either  of  them,  is  not 
important.  We  let  the  judgment  stand  on  what  we  conceive 
to  be  reliable  evidence  of  matters  as  they  stood  when  the  sale 
took  place.    Our  conclusion  is,  that  defendant  is  substantially 
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ft  mortgagee  in  possession,  and  there  was  no  error  in  allowing 
the  plaintiff  to  redeem. 

2.  Ineffectual  efforts  were  made  in  November,  1879,  and  in 
the  year  1880,  to  come  to  a  settlement  of  the  unadjusted  ac- 
counts existing  between  the  parties,  each  accusing  the  other  of 
being  in  fault  and  the  cause  of  the  failure  to  settle.  These 
accounts  were  complicated,  as  shown  by  the  mass  of  evidence 
taken  in  respect  of  them.  The  improvements  placed  on  the 
land  by  Johnson  were  of  such  a  character  only  as  good  hus- 
bandry called  for,  and  for  which  expenditures  he  has  been 
compensated.  This  suit  was  commenced  within  three  years 
and  three  or  four  months  after  the  date  of  the  trustee's  sale; 
and  we  cannot  see  that  the  question  of  laches  made  by  defend- 
ant has  any  proper  application  to  the  case.  On  the  account- 
ing branch  of  the  case,  defendant  filed  seven  exceptions  to  the 
report  of  the  referee,  three  of  which  were  sustained.  Plaintiff 
filed  thirty,  one  being  sustained  in  part.  The  other  exceptions 
were  overruled.  To  many  of  these  rulings  errors  are  assigned 
by  one  side  or  the  other;  and  what  is  hereafter  said  will  be  in 
response  to  the  questions  thus  raised. 

3.  A  mortgagee  in  possession  is  held  to  an  exercise  of  that 
care  and  diligence  which  a  prudent  person  would  exercise  in 
respect  of  his  own  property.  He  will  not  be  held  accountable 
for  more  than  the  rents  actually  received,  unless  he  has  been 
guilty  of  fraud  or  negligence:  Ely  v.  Turpin,  75  Mo.  286;  2 
Jones  on  Mortgages,  sec.  1123.  He  is  not  entitled  to  com- 
pensation for  his  own  trouble  in  taking  care  of  the  mortgaged 
property,  the  reason  of  this  rule  being,  that  to  allow  such  com- 
pensation would  tend  to  facilitate  usury  and  oppression,  and 
besides  this,  the  mortgagee  acts  in  his  own  interest  and  for  his 
own  benefit:  2  Jones  on  Mortgages,  sec.  1132.  There  is  a  ten- 
dency toward  a  modification  of  this  rule  as  to  trustees  and 
possibly  even  mortgagees  in  possession;  but  where  as  here  the 
mortgagee  attends  to  the  business  through  agents,  we  think  he 
should  not  be  allowed  compensation  for  his  own  trouble.  Here 
was  a  large  body  of  land,  three  farms,  and  the  defendant  built 
a  number  of  miles  of  fence.  Reasonable  expenses  paid  to  an 
agent  to  superintend  the  work,  lease  the  land,  and  collect  rents 
are  proper  matters  of  credit.  A  prudent  owner  acting  for  him- 
self might  well  incur  like  expenses.  The  evidence  of  the  value 
of  the  rent  is  conflicting;  some  of  the  estimates  have  all  the 
appearances  of  being  extravagantly  high,  but  the  evidence  as  a 
whole  shows  that  defendant  managed  the  property  with  full 
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ordinary  care.  His  management  of  the  lands,  it  is  safe  to  say, 
has  been  superior  to  that  of  the  plaintiff  before  the  sale,  and 
there  can  be  no  pretense  for  a  charge  of  fraud  or  negligence  in 
the  management  of  the  property.  He  stands  charged  with  the 
rents  received,  and  in  other  respects  the  rulings  of  the  court 
were  in  accord  with  the  principles  before  stated. 

4.  One  of  the  debts  due  from  Turner  to  Johnson  is  de- 
scribed in  the  mortgage  dated  the  16th  of  September,  1876,  as 
a  judgment  in  favor  of  the  Farmers'  National  Bank  against 
Turner  and  Johnson,  "  and  Johnson  has  agreed  to  pay  it,  and 
take  a  transfer  of  the  judgment."  This  judgment  bore  ten 
per  cent  interest  per  annum.  Johnson  was  the  surety  of  Tur- 
ner. The  referee  allowed  six  per  cent  interest  on  $2,966.65, 
the  amount  paid  by  Johnson  on  December  20,  1876.  The 
court  modified  the  allowance  so  as  to  bear  ten  per  cent  inter- 
est. By  the  statute  laws  of  Kentucky,  a  surety  who  pays  a 
judgment  against  the  principal  and  himself  has  the  right  to 
an  assignment  thereof  from  the  plaintiff  or  his  attorney,  and 
may  sue  out  execution  thereon.  That  Johnson  would  be  en- 
titled to  ten  per  cent  is  not  denied,  if  the  judgment  was  prop- 
erly assigned.  It  was  not  assigned  until  December,  1882,  or 
January,  1883.  This  statute  (Stanton's  R.  S.,  c.  97,  p.  396) 
was  construed  by  the  court  of  appeals  of  Kentucky  in  Veach 
V  Wickersham,  11  Bush,  261,  and  in  Joyce  v.  Joyce,  1  Id.  474; 
and  we  do  not  understand  the  ruling  to  be  that  the  assign- 
ment must  be  made  at  the  time  the  debt  is  paid  by  the  surety. 
Without  such  assignment,  or  an  express  contract,  the  surety 
would  stand  on  his  implied  contract  for  reimbursement;  but 
we  are  of  the  opinion  the  assignment  may  be  procured  at  any 
time  before  that  implied  contract  ceases  to  be  a  subsisting  de- 
mand. No  claim  was  made  that  it  was  not  a  subsisting  debt 
at  the  date  of  the  assignment.  Besides  this,  the  mortgage 
provides  for  an  assignment,  doubtless  with  the  view  of  giving 
Johnson  all  the  benefits  of  the  judgment  creditor  in  respect 
of  the  debt.  The  debt,  it  is  true,  was  paid  directly  to  the 
bank,  and  the  assignment  was  made  in  the  name  of  the  bank 
by  Mr.  Reid,  who  signed  the  firm  name  of  Apperson  and 
Reid,  the  attorneys  who  procured  the  judgment.  Apperson 
died  before  the  date  of  the  assignment;  but  Mr.  Reid  had  the 
power  to  make  the  assignment,  notwithstanding  the  death 
of  his  partner.  The  fact  that  Johnson  paid  the  debt  directly 
to  the  bank,  and  not  to  the  attorneys,  is  immaterial.  He  paid 
the  debt;  the  law  gave  him  the  right  to  an  assignment  from 
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the  bank  or  its  attorney,  and  it  is  wholly  immaterial  by  which 
it  was  made.  It  was,  after  all,  the  act  of  the  bank,  done  in 
compliance  with  the  plain  command  of  statute  law.  There 
was,  therefore,  no  error  in  allowing  ten  per  cent  interest  on 
this  demand. 

5.  The  defendant  stands  charged  with  the  price  at  which  he 
sold  two  forty-acre  tracts  in  1880  and  1881.  The  evidence  is 
satisfactory  to  the  e£Fect  that  the  price  at  which  they  were  sold 
was  the  then  full  value.  It  has  been  held,  where  the  mort- 
gagee disposes  of  the  premises,  and  the  circumstances  do  not 
call  for  the  exercise  of  any  rigor,  the  measure  of  the  damage 
will  be  the  value  of  the  land  at  the  date  of  sale:  Wilson  v. 
Drumrite,  24  Mo.  304.  This  was  all  the  plaintiff  claimed  in 
his  amended  petition,  but  by  the  second  amended  petition  he 
asked  for  the  value  of  the  land  at  the  date  of  the  trial.  Our 
attention  is  called  to  the  fact  that  this  portion  of  the  second 
amended  petition  was  stricken  out,  and  that  an  exception  to 
the  ruling  is  not  preserved  by  the  bill  of  exceptions.  The 
demand  for  increased  damages  is,  therefore,  not  properly  be- 
fore us. 

6.  We  may  here  say  the  defendant  in  his  briefs  complains 
that  he  was  not  allowed  ten  per  cent  interest  on  the  $11,000, 
and  that  the  court  reduced  the  principal  of  the  little  debt  from 
$5,908.70,  as  stated  by  the  referee,  to  $5,519;  but  as  the  de- 
fendant's motion  for  new  trial  makes  no  complaint  of  these 
rulings  they  are  not  considered  here. 

7.  Another  question  is,  What  rate  of  interest  should  be  al- 
lowed defendant  on  the  amount  he  bid  at  the  trustee's  sale? 
The  debt  secured  by  the  deed  of  trust  bore  eight  and  two  thirds 
per  cent  before  and  ten  per  cent  after  maturity.  The  sale  was 
made  before  the  maturity  of  the  principal  debt.  One  who  pur- 
chases or  holds  under  a  purchaser  at  an  invalid  sale  under  a 
mortgage  given  to  secure  school  moneys  will  be  subrogated  to 
the  rights  of  the  mortgagee,  the  purchase-money  having  been 
paid  to  the  credit  of  the  school  fund:  Honaker  v.  Shough,  55 
Mo.  472;  WUcoxson  v.  Oabom,  77  Id.  632.  So  where  one  pur- 
chases at  a  void  administrator's  sale,  and  the  money  is  applied 
in  discharge  of  a  mortgage  on  the  same  land,  he  will  be  sub- 
stituted to  the  rights  of  the  mortgagee:  Valle  v.  Fleming,  29  Id. 
152;  77  Am.  Dec.  557.  Johnson,  by  his  purchase,  acquired 
the  legal  title,  but  subject  to  the  right  of  plaintiff  to  redeem; 
and  there  can  be  no  doubt  that,  for  all  purposes  of  redemption, 
he  stands  in  the  shoes  of  the  life  association  to  the  extent  of 
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the  amount  bid,  namely,  eleven  thousand  dollars.  His  right 
to  hold  the  property  until  the  payment  of  the  amount  bid,  and 
his  liability  to  account  for  rents,  carry  the  right  to  have  the 
full  benefit  of  the  deed  of  trust,  including  interest  on  the  debt 
at  the  rate  therein  specified:  Harper  v.  Ely,  70  111.  581.  De- 
fendant is  in  no  sense  a  volunteer.  He  purchased  to  protect 
himself,  as  second  mortgagee,  and  at  the  request  of  the  plain- 
tiflf.  He  is  entitled  to  the  full  benefit  of  the  deed  of  trust,  and 
that  gives  him  at  least  eight  and  two  thirds  per  cent.  De- 
fendant contends  for  ten  per  cent.  But,  for  the  reasons  before 
stated,  this  complaint  is  not  presented  by  the  record. 

8.  Numerous  other  objections  are  made  to  the  report  of  the 
referee  by  the  plaintifi",  and  especially  as  to  the  amount  al- 
lowed for  services  rendered  defendant  as  an  attorney,  and  as 
to  the  amount  with  which  the  defendant  is  charged  as  reve- 
nues earned  by  the  stallion  Magic,  the  joint  property  of  these 
litigants.  The  referee  heard  the  mass  of  evidence,  and  stated 
the  accounts  with  great  care,  and  we  are  satisfied  with  his  con- 
clusions. As  to  the  other  matters  of  complaint,  so  far  as  we 
can  see  from  the  imperfect  abstracts  on  this  branch  of  the  case, 
the  referee's  report,  as  modified  and  confirmed  by  the  court,  is 
without  error,  both  as  to  the  finding  of  the  facts  and  the  state- 
ment of  the  account. 

9.  Finally,  as  to  costs:  These  were,  by  the  final  decree,  or- 
dered to  be  taxed  to  plaintifi",  except  as  otherwise  adjudged 
during  the  progress  of  the  cause.  The  statute  provides:  "In 
all  civil  actions,  or  proceedings  of  any  kind,  the  party  prevail- 
ing shall  recover  his  costs  against  the  other  party,  except  in 
those  cases  in  which  a  difierent  provision  is  made  by  law." 
Other  sections  provide  that  costs  shall  be  given  at  the  discre- 
tion of  the  court,  first,  where  the  defendant  shall  plead  several 
matters,  and  a  verdict  shall  be  for  plaintiff  on  any  issue;  sec- 
ond, where  there  are  several  counts  in  the  petition,  and  the  ver- 
dict on  any  one  shall  be  for  the  defendant.  These  statutes  are 
the  same  now  as  in  the  Revised  Statutes  of  1845,  save  the 
present  statute  speaks  of  a  "petition,"  and  the  former  of  a 
"declaration":  R.  S.  1845,  p.  242,  sees.  6,  8,  9;  R.  S.  1879, 
Bees.  990,  992,  993.  These  provisions  in  the  code  of  1845  have 
reference  to  actions  at  law  alone,  for  the  eighteenth  section  pro- 
vides: "  Upon  the  complainant  dismissing  his  bill  in  equity, 
or  defendant  dismissing  the  same  for  want  of  prosecution,  the 
defendant  shall  recover  against  the  complainant  his  costs; 
and  in  all  other  cases  in  equity,  it  shall  be  in  the  discretion 
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of  the  court  to  award  costs  or  not,  except  in  those  cases  in 
which  a  different  provision  is  made  by  law."  Under  this 
statute,  it  was  the  uniform  ruling  of  this  court,  in  equity  suits, 
not  to  interfere  in  the  taxation  of  costs  by  the  trial  court  un- 
less there  had  been  an  abuse  of  the  discretion:  Shields  v. 
Hickerson,  7  Mo.  134;  Walton  v.  Walton,  19  Id.  668;  Walker  v. 
Likens,  24  Id.  304.  In  the  revision  of  1855,  this  section  is 
modified  by  substituting  "plaintiff"  for  "complainant,"  and 
"plaintiff  dismisses  his  suit"  for  "complainant  dismisses  his 
bill  in  equity."  The  section  still  remains,  as  thus  modified: 
R.  8.  1879,  sec.  1002.  The  chief  purpose  of  the  change  in  the 
phraseology  of  these  sections  was  to  conform  them  to  the  no- 
menclature of  the  new  code,  in  which  the  party  complaining 
is  called  plaintiff,  and  the  first  pleading  a  petition,  both  in 
actions  at  law  and  in  equity. 

As  a  general  rule,  where  the  plaintiff  is  the  prevailing  party 
in  a  suit  in  equity,  he  should  recover  costs.  It  was  so  held  in 
Hawkina  v.  Nowland,  53  Mo.  328,  but  without  any  considera- 
tion of  the  history  of  these  statutes.  Where,  however,  sub- 
stantial issues  are  found  for  one  party,  and  like  issues  found 
for  the  other,  the  taxation  of  costs  will  rest  in  the  discretion 
of  the  court,  and  will  not  be  disturbed  unless  there  has  been  a 
clear  abuse  of  that  discretion.  This  discretion  is  vested  in  the 
court  when  the  verdict  is  for  one  party  on  one  count  or  defense, 
and  for  the  other  party  on  another  count  or  defense,  and  there 
is  no  reason  why  the  principle  should  not  be  applied  in  equity 
suits,  though  there  be  but  one  count,  there  being  distinct  issues. 
Some  support  is  given  to  this  conclusion  by  what  was  said  in 
Dupont  V.  McLaran,  61  Mo.  511.  In  this  case,  there  were  many 
distinct  issues,  that  as  to  the  right  to  redeem  being  found  for 
the  plaintiff,  and  those  as  to  the  amount  of  money  to  be  paid 
for  the  defendant.  We  may,  therefore,  settle  the  question  upon 
equitable  principles. 

The  general  rule  is,  that  the  plaintiff,  and  not  the  defendant, 
must  pay  the  costs  in  a  suit  to  redeem  from  a  mortgagee's  pos- 
session, and  this  though  he  succeeds.  There  are  exceptions  to 
the  rule,  however,  as  where  the  mortgagee  sets  up  an  unwar- 
ranted or  unconscientious  defense,  and  thereby  makes  costs 
and  delay:  Slee  v.  Manhattan  Co.,  1  Paige,  81;  Brockway  v. 
Wells,  1  Id.  618;  2  Jones  on  Mortgages,  sec.  1111.  In  the  case 
last  cited,  it  is  said:  "The  defendant  Brockway  does  not  ap- 
pear to  have  acted  fraudulently  or  in  bad  faith  in  selling  the 
contract.    He  only  mistook  his  legal  and  equitable  rights,  and 
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that  forms  no  ground  for  charging  a  mortgagee  with  costs  on  a 
bill  to  redeem." 

In  the  case  of  Harper  v.  Ely,  70  111.  582,  a  sale  under  a  trust 
deed  was  held  void  on  the  ground  that  Haddock  virtually  pur- 
chased at  his  own  sale,  and  for  this  reason  the  sale  was  deemed 
fraudulent.  Ely  purchased  from  him  with  notice.  The  bill 
was  one  to  redeem,  and  it  was  held  that  the  costs  were  properly 
adjudged  against  the  complainant.  In  Phillips  v.  Holsizer,  20 
N.  J.  Eq.  308,  the  question  was,  whether,  under  the  circum- 
stances, the  transaction  was  a  mortgage  or  a  contract  to  re- 
convey.  The  defendant  refused  to  accept  the  money  when 
tendered,  and  resisted  the  suit  on  the  ground  that  the  transac- 
tion was  not  a  mortgage,  and  failed  in  his  defense;  yet  he  was 
allowed  costs  of  the  suit.  The  plaintiff  made  default  in  pay- 
ment of  the  debt  secured  by  the  deed  of  trust,  and  has  been 
in  default  for  years  as  to  the  mortgage  debts.  He  has  shown 
no  haste  in  paying  these  debts,  and  made  no  tender  to  defend- 
ant. Defendant  purchased  and  went  into  possession  at  the 
urgent  solicitation  of  plaintiff.  He  has  been  mistaken,  but 
honestly  mistaken,  as  to  the  character  and  legal  effect  of  that 
purchase,  and  the  repeated  charges  of  fraud  on  his  part  are 
without  any  support  in  the  reliable  evidence  in  the  case.  The 
decree  is  practically  a  foreclosure  in  favor  of  defendant  for 
over  eighteen  thousand  dollars.  Heavy  as  the  costs  must  be, 
they  are  properly  taxed  to  plaintiff;  certainly  no  abuse  of  the 
discretion  of  the  trial  court  is  shown. 

The  judgment  is  in  all  respects  affirmed,  except  as  hereafter 
stated.  Each  party  will,  of  course,  pay  the  costs  of  his  appeal 
to  and  in  this  court.  In  view  of  these  appeals,  the  plaintiff 
will  have  six  months  from  this  date  in  which  to  make  the  de- 
posit of  money  specified  in  the  original  decree.  And  to  this 
extent  the  decree  is  modified. 


Dims3  AND  LiABiLiTiBS  OF  MoRTGAOEB  IM  FossBSSiON:  See  the  note  to 
Caldwell  v.  Ball,  4  Am.  St.  Rep.  69-71,  discaasing  the  points  raised  in  the 
principal  case. 

Objections  not  Raised  in  Lower  Court  ark  not  Available  on  AppEALt 
Viele  V.  Oermania  Ins.  Co.,  26  Iowa,  9;  96  Am.  Dec.  83,  and  note. 

Right  to  Costs,  Generally:  See  note  to  Ela  v.  Ktwx,  88  Am.  Dec.  180- 
185;  Blue  v.  Blue,  38  111.  9;  87  Am.  Dec.  267. 

PiTRCHASER  AT  FORECLOSURE  SaLB  IS  SUBROGATED  TO  RiOHTS  OF  MOBT* 

OAOEE,  and  is  entitled  to  interest  nntil  redemption:  Ansonv,  Anson,  20  Iowa» 
65;  89  Am.  Dec.  614. 

Agreement  by  Purchaser  at  Execution  or  Judicial  Sale  to  hold  the 
property  for  the  benefit  of  the  defendant,  or  to  permit  him  to  redeem,  noi* 
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witiistauding  his  right  to  redeem  has  otherwise  lapsed,  will  be  enforced  in 
equity:  Freeman  on  Executions,  sec.  337;  Denton  v.  McKenne,  1  Desau.  2S9; 
1  Am.  Dec.  664;  Miller  ▼.  Antle,  2  Bush,  407;  92  Am.  Dec  495;  BeegU  v. 
Wentz,  66  Pa,  St.  369;  93  Am.  Dec.  762. 

OBJK^rriox  NOT  Madi  in  thb  Lower  Coubt  will  not  be  noticed  on  ap- 
peal: Vkle  V.  Otrmania  Ins.  Co.,  26  Iowa,  9;  96  Am.  Deo.  83,  note  111; 
Eendrkhaon  ▼.  St.  Louis  R.  R.  Co.,  34  Mo.  188;  84  Am.  Deo.  76,  and  note; 
Oates  V.  Andrew,  37  N.  T.  657;  97  Am.  Dec  764. 


Adams  v.  Cowles. 
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PboobsS— Nonox  bt  Publication.  — Action  to  cancel  a  deed  as  fraudulent 
is  a  suit  for  the  establishment  of  a  right  to  or  against  real  estate,  so  as 
to  allow  notice  to  non-resident  defendants  by  publication  of  summons, 
provided  by  section  3494,  Revised  Statutes  of  Missouri. 

Pbocess — NoTiCB  BT  PUBLICATION.  — In  action  to  cancel  a  deed  as  fraudu- 
lent, and  to  obtain  title  to  the  land,  notice  to  non-resident  defendants 
by  publication  of  summons  is  sufficient  under  the  statute,  if  it  describes 
the  land,  and  states  the  object  of  the  suit,  especially  when  collaterally 
attacked. 

Missouri  Circuit  Coxtbli  is  One  oy  General  Jubibdictiok,  proceeding 
according  to  the  course  of  the  common  law,  and  nothing  will  be  intended 
to  be  out  of  its  jurisdiction  but  what  specially  appears  to  be  so. 

Question  ov  Jurisdiction  must  be  Tried  by  the  whole  record  in  Mis- 
souri, and  when  it  appears  therefrom  that  the  court  had  no  jurisdiction 
over  the  person  or  subject-matter,  the  judgment  is  void,  and  will  be  so 
treated  in  a  collateral  proceeding. 

NoncE  BY  Publication.  — Judouent  Recital  as  to  the  terms  of  an  order 
of  publication  on  non-resident  defendants,  if  contradicted  by  the  order 
itself,  must  yield,  and  the  order  must  control. 

Where  Judgment  of  Court  or  General  Jurisdiction  Reottes  due  ser- 
vice of  notice  on  non-resident  defendants,  and  there  is  nothing  in  the 
order  of  publication  or  the  record  which  specifically  contradicts  such 
recital,  it  will  be  presumed,  upon  collateral  attack,  that  the  court  has 
acted  correctly  and  with  dub  authority,  and  its  judgment  will  be  as 
valid  as  though  erery  fact  necessary  to  jurisdiction  affirmatively  ap- 
peared; and  if  the  statute  required  an  affidavit  of  non-residence  to  be 
filed  prior  to  the  order  of  publication,  it  will  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  that  such  affidavit  was  filed. 

Formal  Requisites  for  Yaliditt  of  Official  Acts  are  Presumed 
when  such  acts  are  shown  to  have  been  done  in  a  manner  substantially 
regular. 

Adams  and  Bowles,  for  the  appellant. 

A.  Comingo,  for  the  respondent. 

Black,  J.  This  was  an  action  of  ejectment  for  the  undi- 
yided  one  half  of  320  acres  of  land  in  Bates  County.  Both 
parties  claim  title  through  William  A.  Glenn,  who  conveyed 
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the  land  to  William  C.  Glenn  in  June,  1869,  and  he  conveyed 
to  Hartwell  in  1881,  from  whom  defendant  claims  by  sundry 
deeds.  Judgments  were  recovered  against  William  A.  Glenn 
in  August,  1869,  under  which  the  property  was  sold  to  Dwight 
Ferris.  The  deeds  from  the  sheriflf  to  him  are  dated  March 
10  and  11, 1870.  Ferris  conveyed  to  Dunstan  Adams  in  1875, 
and  Dunstan  Adams  conveyed  to  plaintiff.  Before  Ferris 
conveyed  to  Adams,  he  procured  a  decree  in  a  suit  against 
William  A.  and  William  C.  Glenn,  setting  aside  the  deed 
from  William  A.  to  William  C.  Glenn,  on  the  ground  that  it 
was  made  to  hinder,  delay,  and  defraud  the  creditors  of  Wil- 
liam A.  Glenn.  The  validity  of  that  decree  is  the  only  real 
controversy  in  this  case.  The  defendant  claims  that  the 
decree  is  a  nullity  for  want  of  jurisdiction  over  the  defendants, 
and  BO  the  trial  court  held. 

The  petition  in  the  case  of  Ferris  against  Glenn  and  Glenn 
was  filed  in  the  circuit  court  of  Bates  County  on  the  12th  of 
October,  1870.  A  summons  was  issued  for  the  defendants  at 
the  same  time,  but  there  is  no  return  on  it  whatever.  At  the 
same  time  the  clerk  made  an  order  of  publication,  the  mate- 
rial portions  of  which  are  as  follows:  "  Now,  at  this  day  comes 
Dwight  Ferris,  plaintiff  in  the  above-entitled  cause,  before  the 
undersigned,  clerk  of  the  circuit  court  of  Bates  County,  in 
vacation,  and  files  his  petition,  stating,  among  other  things, 
that  the  above-named  defendants,  William  A.  Glenn  and  Wil- 
liam C.  Glenn,  are  non-residents  of  the  state  of  Missouri.  It 
is  therefore  ordered  by  the  clerk  aforesaid,  in  vacation,  that 
publication  be  made,  notifjring  them  that  an  action  has  been 
commenced  against  them  by  petition  and  affidavit  in  the  cir- 
cuit court  of  Bates  County,  and  state  of  Missouri,  the  object 
and  general  nature  of  which  is  to  obtain  a  decree  of  title  to  the 
following  described  real  estate,  to  wit."  The  property  is  then 
described,  and  defendants  are  notified  to  appear  at  the  March 
term,  1871.  At  that  term,  the  plaintiff  made  proof  of  publica- 
tion, and  at  the  September  term,  1871,  the  plaintiff  took  a  de- 
cree by  default.  The  record  in  that  case  was  put  in  evidence 
in  this  one,  but  no  affidavit  of  non-residence  of  the  defendants 
appears  among  the  files. 

1.  The  statute  (R.  S.,  sec.  3494),  allows  the  service  of 
notice  by  publication  "in  all  actions,  at  law  or  in  equity, 
which  have  for  their  immediate  object  the  enforcement  or  es-? 
tablishment  of  any  lawful,  right,  etc.,  to  or  against  real  estate." 
If  the  deed  to  William  C.  Glenn  was  fraudulent,  then  it  was 
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void  as  to  Ferris,  and  that  fact  could  be  shown  in  ejectment. 
But  Ferris  had  the  further  right  to  have  the  fraudulent  deed 
canceled,  and  in  efifect  erased  from  the  public  records,  and  to 
do  this  whilst  the  evidence  was  at  hand.  The  relief  asked  i» 
the  establishment  of  a  right  to  real  property,  and  comes  within 
the  statute  allowing  the  service  of  notice  by  publication. 

2.  Nor  is  the  notice  published  bad  for  a  failure  to  state 
"briefly  the  object  and  general  nature  of  the  petition."  Tliese 
are  the  words  of  the  statute,  which  requires  the  land  to  be  de- 
scribed only  in  partition  suits.  Here  the  land  is  described, 
and  the  defendants  are  notified  that  the  object  of  the  suit  is  to 
obtain  a  decree  of  title  to  it.  Accurately  speaking,  the  relief 
asked  was  the  removal  of  a  cloud  from  the  plaintifl''s  title; 
but  the  notice  given  would  be  quite  as  well  understood  as  if  it 
had  named  the  relief  with  more  accuracy.  The  statute  does 
not  contemplate  that  the  notice  shall  detail  the  facts  as  they 
are  stated  in  the  petition.  Since  the  notice  describes  the  land 
and  states  the  object  of  the  suit,  it  is  sufBcient,  and  especially 
BO  when  attacked  collaterally. 

3.  The  contention  that  the  decree  is  void  for  want  of  an  affi- 
davit or  statement  in  the  petition  that  the  defendants  were 
non-residents  presents  a  different  question.  The  statute  pro- 
vides that  if  the  plaintiff,  or  other  person  for  him,  shall  allege 
in  his  petition,  or  file  an  affidavit,  stating  that  part  or  all  of 
the  defendants  are  non-residents  of  the  state,  the  court,  or 
clerk  in  vacation,  shall  make  an  order  of  publication.  The 
circuit  court  is  a  court  of  general  jurisdiction,  —  a  court  which 
proceeds  according  to  the  course  of  the  common  law,  and  being 
such,  the  rule  obtains  in  respect  of  the  proceeding  therein, 
that  nothing  shall  be  intended  to  be  out  of  its  jurisdiction  but 
that  which  specially  appears  to  be  so. 

The  general  rule  also  prevails  in  this  state  that  the  question 
of  jurisdiction  must  be  tried  by  the  whole  record.  When  it 
appears  from  the  whole  record  that  the  court  had  no  jurisdic- 
tion, either  over  the  person  or  subject-matter,  the  judgment  is 
void,  and  will  be  so  treated  in  a  collateral  proceeding:  Brown 
V.  Woody,  64  Mo.  548;  Howard  v.  TJiomton,  50  Id.  292.  In 
this  case,  the  decree  recites  that  the  defendants  had  been 
duly  notified  by  publication;  and  this  recital  is  relied  upon 
by  this  plaintiff  as  showing  conclusively  that  an  affidavit  of 
non-residence  was  filed.  This  recital  and  the  proof  made  at 
the  previous  term  is  conclusive  that  the  order  of  publication 
was  duly  published  in  the  designated  newspaper;  but  if  we 
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are  to  look  to  the  whole  record,  then  it  is  not  conclusive  that 
the  order  actually  made  was  good  and  suflBcient,  nor  that  an 
aflBdavit  for  publication  was  filed.  As  said  in  the  recent  case 
of  Milner  v.  Shipley,  94  Mo.  106,  if  there  is  any  conflict  be- 
tween the  recitals  in  the  judgment,  as  to  the  terms  of  the 
order,  and  the  order  itself,  the  latter  must  control,  for  a  re- 
cital of  the  order  must  yield  to  the  order  itself.  So  in  the 
case  of  Cloud  v.  Inhabitants,  86  Id.  357,  there  was  a  recital 
that  defendant  had  been  duly  served  with  process,  but  when 
the  service  was  produced  it  proved  to  be  worthless,  and  we 
held  the  judgment  to  be  void, — a  nullity.  The  same  principle 
is  clearly  stated  in  Crow  v.  MeyersiecJc,  88  Id.  415,  cited  by 
plaintiff  in  this  case.  It  is  there  in  substance  said  that  the 
notice  was  a  part  of  the  record,  that  it  showed  the  infirmity 
on  its  face,  and,  when  offered  in  evidence,  contradicted  the 
general  recital  of  "due  notice,"  and  thus  a  want  of  notice  ap- 
peared from  the  whole  record. 

The  order  of  publication  in  this  case  is  good  on  its  face; 
and  the  question  is,  whether  the  record  shows  the  want  of  an 
aflBdavit.  The  order  of  publication  states  that  plaintiff  "files 
his  petition,  stating,  among  other  things,"  that  defendants  are 
non-residents.  This,  taken  by  itself,  gives  some  support  to 
the  theory  that  the  order  was  made,  not  on  an  aflBdavit,  but 
on  the  petition,  and  there  is  no  allegation  of  non-residence  in 
the  petition.  But  another  portion  of  the  same  order  says  the 
defendants  are  notified  "that  an  action  has  been  commenced 
by  petition  and  aflBdavit."  Taking  the  order  as  a  whole,  it 
leaves  the  inference  that  an  aflBdavit  had  been  filed.  It  cer- 
tainly does  not  show  that  the  order  was  made  by  the  clerk 
without  an  aflBdavit,  but  leads  to  the  contrary  conclusion. 
There  is  nothing  on  the  face  of  the  record  produced  which  spe- 
cifically contradicts  the  general  recital  of  due  service,  within 
the  principle  of  the  cases  before  cited. 

The  remaining  question  is,  whether  the  failure  to  find  an 
aflBdavit  among  the  papers  will  overthrow  the  decree  with  its 
general  recital  of  service  by  publication.  The  additional  parol 
evidence  is  as  follows:  Mr.  Jenkins  testified  that  he  had  been 
clerk  of  the  court  since  January,  1879;  that  the  papers  pro- 
duced were  on  file  during  his  term  of  oflBce;  that,  to  the  best 
of  his  belief,  there  were  not  any  other  papers  filed  in  said 
cause;  that  the  papers  produced  were  found  in  an  envelope 
among  the  files  of  his  oflBce.  Mr.  Brugler  testified  that  he 
made  an  examination  of  the  papers  in  the  case  in  1880;  that 
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be  found  them  in  their  proper  place  in  the  clerk's  office;  that 
the  papers  produced  were  the  only  ones  he  found.  The  plain- 
tiff says  that  after  he  learned  that  Brugler  (the  witness)  and 
Hartman  claimed  title  to  the  land,  he  made  inquiry  for  the 
papers;  that  the  deputy  clerk  made  search  and  could  not  find 
them;  that  he  first  saw  them  at  the  term  of  the  court  at 
which  this  cause  was  tried;  that  he  then  got  them  from  Mr. 
Brugler. 

Mr.  Freeman,  speaking  of  the  presumption  in  favor  of  the 
judgments  of  courts  which  have  jurisdiction  over  the  subject- 
matter,  proceeds  to  say,  in  respect  of  the  jurisdiction  over  the 
person  against  whom  the  judgment  is  obtained:  "Hence, 
though  the  existence  of  any  jurisdictional  fact  may  not  be 
affirmed  upon  the  record,  it  will  be  presumed,  upon  a  collat- 
eral attack,  that  the  court,  if  of  general  jurisdiction,  has  acted 
correctly,  and  with  due  authority,  and  its  judgments  will  be 
as  valid  as  though  every  fact  necessary  to  jurisdiction  affirm- 
atively appeared.  The  decisions  to  this  effect  are  very  numer- 
ous. If  a  statute  required  a  certain  affidavit  to  be  filed  prior 
to  the  rendition  of  judgment,  it  will  be  presumed,  in  the 
absence  of  any  statement  or  showing  upon  the  subject,  that 
such  affidavit  was  filed":  Freeman  on  Judgments,  sec.  124. 
It  is  true  that  in  Howard  v.  Thornton,  50  Mo.  291,  it  was  said 
that  "if  the  whole  record  taken  together  does  not  show  that 
the  court  had  jurisdiction  over  the  defendant,  then  the  judg- 
ment would  be  a  nullity";  but  the  real  question  in  that  case 
was,  whether  a  judgment  could  be  impeached  without  pro- 
ducing the  whole  record.  This  doctrine,  as  it  is  stated  in 
Freeman  on  Judgments,  is  approved  in  Huxley  v.  Harrold,  62 
Mo.  516,  and  is  assumed  as  a  correct  exposition  of  the  law  in 
the  entire  discussion  in  the  case  of  Cloud  v.  Inhabitants,  supra. 
Where  an  official  act  is  shown  to  have  been  done  in  a  manner 
substantially  regular,  formal  requisites  for  the  validity  of  the 
act  are  constantly  presumed:  Hammond  v.  Gordon,  93  Mo.  233. 

There  is  nothing  in  this  case  to  overcome  the  presumption 
that  the  court  had  jurisdiction  over  the  defendants  in  the  equity 
suit.  The  parol  evidence,  as  to  what  papers  were  on  file,  does 
not  reach  a  period  of  about  ten  years,  beginning  with  the  time 
when  the  suit  was  commenced.  During  that  ten  years  plain- 
tiff and  his  grantor  paid  all  the  taxes  on  the  land,  and  paid 
delinquent  taxes  existing  prior  to  1870.  The  land  was  in  the 
actual  possession  of  the  plaintiff's  tenant  in  1877.  The  deed 
firom  William  C.  Glenn,  who  was  the  father  of  William  A. 
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Glenn,  was  not  made  until  about  ten  years  after  the  date  of 
the  decree,  in  1881.  This  long  acquiescence  in  the  decree  is 
is  wholly  unexplained.  Judgments  of  courts  of  general  juris- 
diction ought  not  to  be  overthrown  and  declared  void  in  col- 
lateral proceedings  on  such  a  state  of  facts  as  exists  in  this 
case. 

The  judgment  is,  therefore,  reversed,  and  the  cause  re- 
manded.   

JxTEiSDicnoN  ot  Court  o»  General  Powers  is  CoNCLUsrvEj,T  Pre. 
BUMEB  nnless  the  judgment  roll  shows  upon  its  face  that  the  court  did  not 
have  jurisdiction:  See  Hahn  v.  Kelly,  34  Cal.  391;  94  Am.  Dec.  742,  and  note 
discussing  the  points  raised  in  the  principal  case,  including  the  question 
of  attack  upon  judgments  for  improper  service  of  process  by  publication.  In 
Bhdgett  v.  Schaffer,  94  Mo.  322,  it  is  held  that  record  recitals  in  the  judg- 
ment as  to  service  of  summons  are  not  conclusive  where  the  service  found  in 
the  judgment  roll  is  fatally  defective. 

PtJBLio  Officers  are  Presximed  to  have  Performed  their  Duties: 
See  National  Bank  v.  Herold,  74  Cal.  603;  5  Am.  St.  Rep.  476. 

State  CiROurr  Court  is  One  of  Unlimited  and  general  jurisdiction, 
and  its  authority  to  proceed  need  not  affirmatively  appear:  Godfrey  v.  Qod' 
frey,  17  Ind.  6;  79  Am.  Dec.  448.  Where  court  is  one  of  general  jurisdic- 
tion, it  is  presumed  to  have  jurisdiction  until  the  contrary  appears.  Every 
presumption  is  made  in  favor  of  the  jurisdiction  of  such  court:  Btctcher  v. 
Bank  of  Brovmaville,  2  Kan.  70;  83  Am.  Dec.  446;  Withers  v.  Patterson,  27 
Tex.  491;  86  Am.  Dec.  643;  unless  the  face  of  the  record  discloses  want  of 
Buch  jurisdiction:  Washington  etc.  R.  R.  Co.  v.  Alexandria  etc.  R.  R.  Co.,  19 
Gratt.  592;  100  Am.  Dec.  710;  Aspinwall  v.  Sabin,  22  Neb.  73;  3  Am.  St 
Rep.  258;  and  examine  the  notes  to  these  cases. 

Acts  of  Officers  are  Liberally  Construed,  and  the  presumption  in 
favor  of  the  regularity  of  their  acts  can  only  be  repelled  by  clear  proof  of 
their  illegality:  Dubuc  v.  Voss,  19  La.  Ann.  210;  92  Am.  Deo.  626,  and  note 
«29. 
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195  MissouBi,  596.] 

Parol  Partition  between  Tenants  in  Common,  followed  by  possession,  is 
sufficient  to  sever  the  possession,  but  the  equitable  title  only  passes 
which  by  adverse  possession  may  ripen  into  a  legal  title. 

Co-tenant  in  Possession  under  Parol  Partition  may  defend  such  pos- 
session, control  the  legal  title,  and  compel  its  transfer  to  him. 

Where  after  Parol  Partition  one  tenant  with  the  consent  of  his  co- 
tenant  disregards  such  partition  and  executes  a  mortgage  on  the  undi- 
vided one  half  of  the  land,  this  is  a  revocation  of  such  partition  as  be- 
tween the  parties  to  the  mortgage. 

Where  Co-tenant's  Attaohino  Creditors  Disregard  Parol  Parti- 
tion and  prosecute  their  suit,  and  buy  the  land  as  the  undivided  one 
half  of  such  co-tenant,  and  then  recognize  a  party  holding  under 
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the  other  oo-tenaut  as  the  owner  of  the  other  one  nndivided  half  of  the 
land,  they  cannot  elect  to  afi&rm  the  parol  partition,  and  thas  defeat  the 
title  of  the  party  recognixed  by  them  aa  their  co-tenant. 
As  BETwxEK  Tkkaitts  IN  CoMMON,  Statutb  ov  Lihitationb  doei  not  ran 
when  there  is  no  adverse  possession. 

C.  T.  Gamer,  Sr.,  and  J.  R.  Hamilton,  for  the  appellant. 
Ramey  and  Brown,  for  the  respondent. 

Black,  J.  The  defendant  appealed  from  a  judgment  in  fa« 
vor  of  the  plaintiff  in  an  action  of  ejectment  for  the  undivided 
one  half  of  eighty-five  acres  of  land  in  De  Kalb  County.  While 
this  case  is  in  many  respects  like  that  of  Nave  v.  Todd,  83 
Mo.  601,  still  there  is  some  difference  in  the  evidence,  and  this 
case  is  presented  on  a  somewhat  difierent  theory,  so  that  it  will 
be  considered  on  its  own  facts. 

Prior  to  1859,  Henry  C.  Kerr  and  John  C.  Breckenridge 
owned  two  farms  in  De  Kalb  County  as  tenants  in  common, 
and  they  were  also  the  joint  owners  of  certain  personal  prop- 
erty. The  defendant's  evidence  shows  that  in  February'  of 
that  year  Kerr  and  Breckenridge  divided  their  personal  prop- 
erty, and  also  made  a  parol  division  of  the  land.  The  land 
was  surveyed,  and  Kerr  took  440  acres,  being  the  improved 
portion  of  what  is  called  the  Canfield  farm,  and  upon  which 
he  then  and  previously  resided.  Breckenridge  took  the  residue 
of  the  Canfield  farm  and  what  is  called  the  Breckenridge 
home  farm,  and  upon  which  he  resided.  Kerr  resided  upon 
his  portion  until  1861,  and  it  was  in  the  possession  of  his  ten- 
ant from  that  date  to  1865  or  1866,  while  he  was  in  the  army. 
Breckenridge,  by  himself  or  tenants,  occupied  his  portion  until 
1868.  No  deeds  were  made  in  1859,  and  from  the  records  of 
the  county  they  appeared  to  be  tenants  in  common,  each  own- 
ing the  undivided  half  of  the  two  farms.  On  the  5th  of  March, 
1866,  they  executed  and  recorded  a  partition  deed  in  conform- 
ity to  the  previous  parol  division. 

Previous  to  this  last-named  date,  and  on  the  19th  of  Feb- 
ruary, 1861,  various  creditors  of  Breckenridge  attached  his 
interest  in  both  farms.  On  the  25th  of  the  same  month,  Kerr 
made  a  mortgage  to  Nave,  the  present  plaintifi",  upon  the  un- 
divided one  half  of  the  Breckenridge  farm,  to  secure  his  note 
of  that  date  to  Nave  for  about  nineteen  hundred  dollars,  due 
in  sixty  days.  This  mortgage  was  made  with  the  knowledge 
and  at  the  request  of  Breckenridge.  This  note  was  given  in 
lieu  of  one  held  by  Nave  against  Breckenridge  then  past  due. 
There  is  evidence  to  the  effect  that  Kerr  was  also  bound  on 
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the  old  note.  The  attaching  creditors  prosecuted  their  suits 
to  judgments,  and  the  interest  of  Breckenridge  in  both  farms 
was  sold  thereunder,  and  purchased  by  Saunders,  who  took 
the  title  in  trust  for  the  attaching  creditors,  the  sheriflF's  deed 
to  him  being  dated  in  1868,  the  date  of  the  sale.  Nave  fore- 
closed his  mortgage  on  the  undivided  half  of  the  Breckenridge 
farm,  and  became  the  purchaser  of  that  interest  at  a  sale 
under  his  judgment  in  1865,  and  this  is  his  title. 

There  was  a  subsequent  suit  between  the  attaching  credi- 
tors and  Saunders,  which  resulted  in  a  decree  for  the  sale  of 
all  the  property  purchased  by  Saunders;  and  at  a  sale  under 
that  decree,  the  defendant  in  this  suit  purchased  the  property 
in  question  and  other  property,  and  received  a  sheriff's  deed, 
dated  the  7th  of  October,  1875.  The  evidence  shows  that 
Saunders  had  possession  of  all  of  the  property  from  1868  to 
1875,  that  he  acted  as  the  agent  for  the  creditors  of  Brecken- 
ridge, and  also  for  Nave.  Nave,  through  Saunders,  paid  his 
share  of  the  taxes  on  the  Breckenridge  farm  for  several  years. 
The  land  was  sold  for  delinquent  taxes  for  1861,  1863,  and 
1864,  and  by  Saunders  purchased  in  the  names  of  Nave  and 
King,  the  latter  being  one  of  the  attaching  creditors.  The 
other  facts  deemed  material  will  be  noticed  hereafter. 

Defendant's  position  is,  that  by  reason  of  a  parol  partition 
between  Kerr  and  Breckenridge,  in  1859,  the  latter  acquired 
the  legal,  as  well  as  the  equitable,  title  to  the  land  in  suit, 
and  that  this  title  passed  to  him.  It  is  certainly  the  law  of 
this  state  that  a  parol  partition  between  tenants  in  common, 
followed  by  possession,  will  be  suflBcient  to  sever  the  posses- 
sion: Bompart  v.  Roderman,  24  Mo.  398.  But  in  the  subse- 
quent case  of  Hazen  v.  Bamett,  50  Id.  506,  it  was  held  that 
while  a  parol  partition  followed  by  possession  was  good  as 
between  the  parties,  yet  the  equitable  title  only  passed,  which 
by  adverse  possession  may  ripen  into  a  legal  title.  It  was 
also  held  that  a  party  to  such  parol  partition  has  the  right  to 
have  the  same  confirmed  by  a  decree,  vesting  in  him  the  legal 
title.  There  is  a  diversity  of  opinion  in  the  books  upon  the 
subject  as  to  whether  the  legal  or  simply  the  equitable  title 
passes  in  such  cases.  It  is  certainly  the  policy  of  our  statute 
that  titles  to  real  estate  be  made  matter  of  record.  Under 
the  doctrine  of  the  case  last  cited,  the  party  taking  possession 
of  the  part  allotted  to  him  will  be  able  to  defend  his  posses- 
sion, control  the  legal  title,  and  compel  its  transfer  to  him. 
Wo  shall  not  depart  from  the  rule  of  that  case  as  applied  to 
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like  cases.     The  rights  of  Kerr  and  Breckenridge  aribing  from 
tho  parol  partition  must  be  treated  as  equitable,  not  legal. 

The  evidence  produced  by  the  defendant  shows  a  parol  par- 
tition between  Kerr  and  Breckenridge  in  1859,  followed  by 
possession,  or  rather  each  continued  in  the  possession  of  the 
part  allotted  to  him.  But  it  also  appears  that  on  the  15th  of 
February,  1861,  Breckenridge  conveyed  the  undivided  half  of 
the  Breckenridge  farm  to  Andy  and  Adam  A.  Breckenridge. 
We  infer  this  deed  was  made  as  a  security  for  certain  debts, 
but  it  recites  that  Kerr  is  the  owner  of  the  other  undivided 
half,  thus  showing  that,  at  that  time,  he  disregarded  the  parol 
partition.  On  the  25th  of  the  same  month,  Kerr  made  the 
mortgage  to  Nave  on  the  undivided  one  half  of  the  same  land, 
and  this  mortgage  was  made  at  the  request  of  Breckenridge. 
As  between  Nave  on  the  one  hand,  and  Kerr  and  Brecken- 
ridge on  the  other,  the  latter  could  not  successfully  set  up  a 
parol  partition,  for  if  there  had  been  one,  the  execution  of  the 
mortgage  by  Kerr,  with  the  consent  of  Breckenridge,  would 
operate  as  a  revocation  of  it.  Under  such  circumstances, 
Breckenridge  could  not,  as  against  Nave,  claim  with  success 
the  whole  of  the  Breckenridge  farm.  The  recital  in  the  deed 
to  Andy,  and  the  mortgage  to  Nave,  are  inconsistent  with  full 
ownership  of  the  Breckenridge  farm  by  Breckenridge. 

But  it  is  urged  that  whatever  interest  Breckenridge  had, 
whether  legal  or  equitable,  became  subject  to  the  attachments, 
and  as  they  were  levied  on  the  19th  of  February,  1861,  the 
rights  of  the  attaching  creditors  could  not  be  affected  by  the 
Nave  mortgage,  made  on  the  25th  of  the  same  month.  In  other 
words,  the  subsequent  acts  of  Kerr  and  Breckenridge  and  Nave 
could  not  prejudice  the  rights  of  the  attaching  creditors.  All 
this  would  be  true  but  for  the  course  pursued  by  the  attaching 
creditors.  They,  too,  disregarded  the  alleged  parol  partition, 
for  they  prosecuted  their  suits  from  1861  to  1868  against  the 
interest  of  Breckenridge  in  both  farms,  and  purchased  that 
interest  in  the  name  of  Saunders,  and  the  suit  between  them 
and  Saunders  proceeds  upon  the  theory  that  they  had  ac- 
quired an  interest  in  both  farms.  Not  only  this,  but  Saun- 
ders treated  Nave  as  the  owner  of  the  undivided  half  of  the 
Breckenridge  farm  by  calling  upon  him  for  one  half  of  the 
taxes,  which  Nave  paid,  believing  he  had  acquired  the  one- 
half  interest.  Kerr  says  he  told  Nave  about  the  parol  parti- 
tion when  the  mortgage  was  made,  but  Nave  says  he  had  no 
knowledge  that  a  partition  had  been  made,  and  we  conclude 
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proof  of  notice  to  him  of  such  a  partition  is  not  made  out. 
We  do  not  say  that  the  want  of  notice  of  itself  on  the  part  of 
Nave  would  defeat  the  attachments  on  the  equitable  interest 
of  Breckenridge.  Whatever  there  was  of  this  parol  partition 
was  known  to  some  of  the  attaching  creditors.  Their  contin- 
ued claim  to  an  interest  in  the  Kerr  farm  was  a  denial  of  a 
parol  partition. 

It  is  plain  to  be  seen  that  Kerr  and  Breckenridge,  in  mak- 
ing the  mortgage  to  Nave,  acted  upon  the  title  as  it  appeared 
of  record;  that  Nave  has  always  claimed  title  according  to 
the  recorded  deeds,  and  that  the  attaching  creditors,  through 
a  series  of  years  from  1861  to  1875,  have  disclaimed  any  bind- 
ing parol  partition  by  claiming  the  undivided  one  half  of  both 
farms.  It  is  now  too  late  for  them,  or  those  claiming  under 
them,  to  turn  around  and  say  they  got  no  interest  in  the  Kerr 
farm,  but  got  the  whole  of  the  Breckenridge  farm.  They  can- 
not, at  this  late  day,  make  their  election  to  affirm  the  parol 
partition,  and  thereby  defeat  the  plaintiff's  mortgage.  We 
are  constrained  to  say  there  is  no  equity  in  the  defense. 

As  to  the  statute  of  limitations,  it  is  sufficient  to  say  there 
is  no  evidence  in  the  case  upon  which  to  base  such  a  defense. 
Saunders  was  in  possession  from  1868  to  1875,  and  he  recog- 
nized and  treated  Nave  as  a  co-tenant,  so  that  there  was  no 
adverse  possession  then.  This  suit  was  commenced  in  1879. 
The  judgment  in  this  case  was  entered  up  for  the  whole  of  the 
described  land,  whereas  it  should  have  been  for  the  undivided 
one  half  only.  The  plaintiff  offers  to  remit  one  half  of  the 
damages  recovered  and  the  undivided  one  half  of  the  land. 

The  remittitur  will  be  allowed,  and  the  judgment  for  the  un- 
divided half  of  the  land  and  one  half  of  the  damages  recovered 
affirmed,  but  the  costs  of  this  appeal  must  be  taxed  to  the 
plaintiff.  

Pabol  Pabtition,  Followed  bt  Exclusive  Possession  and  acta  of 
«wner»hip  by  the  co-tenants,  is  binding  on  them  and  their  heirs:  Wood  v. 
Fkei,  36  N.  Y.  499;  93  Am.  Dec.  528,  and  note;  T<mlin  v.  Hilyard,  43  111. 
300;  92  Am.  Dec.  118,  and  extended  note  on  the  subject  of  parol  partition. 

Pabol  Pabtition,  Followed  by  Adverse  Possession  for  twenty  years, 
conveys  the  legal  title:  Balhu  v.  Hole,  47  N.  H.  347;  93  Am.  Dec.  438. 

Afteb  Pabol  Pabtition,  Tenant  in  Possession  may  compel  the  convey- 
ance of  the  legal  title:  TomUn  v.  Hilyard,  43  111.  300;  92  Am.  Dec.  118,  note 
121. 

Statute  oi  Limitations  does  not  Bun  as  between  co-tenants,  unleM 
there  has  been  an  actual  ouster  and  adverse  possession  by  one  of  them:  J9b^ 
iey  V.  Haxoley,  39  Vt.  525;  94  Am.  Dec.  350,  note  358. 
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FOBHSB    AsjtTDIOATION    IK    SaHB    CaSB  MAT  BB  AVAII.EI>  OT  BT    SeTHRw 

It  tJT  IN  Answer,  without  putting  the  record  thereof  in  evidence,  where 
the  petition  expressly  makes  all  prior  proceedings  in  the  case  a  part  of 
itself,  but  omits  to  set  them  out,  to  avoid  prolixity. 

DxOBEB  IS  Binding  upon  Wholb  Class  or  SoiroBa,  where  the  rights  of 
the  whole  class  were,  at  the  hearing,  fairly  represented  and  fully  and 
honestly  maintained  and  tried. 

KxcKPnoN  TO  RcLK  Reqihrinq  All  Parties  to  be  before  Coitbt.  — 
Cases  in  which  the  parties  in  interest  are  so  numerous  as  to  make  it  im« 
practicable  or  greatly  inconvenient  and  expensive  to  bring  them  all  be- 
fore the  court  form  an  exception  to  the  rule  that  all  persons  having  an 
interest  in  the  subject-matter  of  the  litigation  should  be  before  the 
oourt.  And  this  exception  applies  to  defendants  as  well  as  to  plaintiffs. 
In  a  suit  against  a  large  number  of  persons,  it  is  sufficient  that  such  a 
number  be  made  defendants  as  will  fairly  represent  the  interests  of  all 
standing  in  like  character  and  responsibility. 

Doctrine  of  Estoppel  by  Judgment  does  not  Apply  to  Case  that  la 
AuBULATORY  in  its  nature,  and  has  ceased  to  be  the  same  by  progression. 
Where,  therefore,  on  the  petition  of  the  receiver  of  an  insolvent  corpo- 
ration whose  charter  provided  that  a  preference  should  be  given  to  the 
debts  of  minors,  insane  persons,  and  married  women,  in  case  of  its  dis- 
solution by  act  of  law  or  otherwise,  it  has  been  decreed  that  all  the 
assets  of  the  corporation  shall  be  equally  distributed  among  all  the  credi- 
tors, on  the  ground  that  no  dissolution  of  the  corporation  was  shown, 
such  decree  will  not  preclude  all  future  inquiry  into  the  matter;  but  in 
determining  whether  a  dissolution  is  now  shown,  the  inquiry  must  be 
con£ned  to  what  has  transpired  in  the  time  between  the  two  proceed- 
ings. Relief  cannot  be  granted  on  what  existed  before  the  first  decree; 
and  it  is  not  sufficient  to  show  a  present  state  of  things  adequate  to 
relief. 

MxRX  Insolvency  is  never  Scfficibnt  Evidehos  of  Scbkekdbb  of 
Corporate  Rights. 

M 
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Petition  in  chancery  to  obtain  an  order  of  preference. 
The  cause  was  heard  on  the  pleadings  and  the  report  of  a 
special  master,  who  found  that  the  present  financial  condition 
of  the  trust  company  is  that  of  hopeless  insolvency;  that  its 
embarrassment  is  not  temporary,  but  permanent;  that  none  of 
the  stockholders  or  oflficers  intend  to  repair  the  impairment 
of  the  capital  stock  or  to  resume  the  business  of  the  company; 
that  the  company  has  not  attempted  to  perform  any  of  the 
functions  of  a  corporation  since  the  appointment  of  a  receiver; 
that  the  company  has  become  inert,  and  has  at  present  a 
mere  nominal  existence,  and  is,  from  lack  of  funds,  incapable 
of  performing  its  functions;  and  that  during  the  last  two 
years  the  value  of  its  assets  has  steadily  depreciated.  The 
decree  was  that  the  petition  be  dismissed.  Other  facts  are 
stated  in  the  opinion. 

Farrington  and  Post,  and  A.  O.  Safford,  for  the  petitioners. 

Hard  and  Cushman,  and  Stephen  E.  Royce,  for  the  defend- 
ants. 

RowELL,  J.  Although  the  history  of  this  case  prior  to  the 
bringing  of  this  petition  fully  appears  in  the  report  of  it  in  56 
Vt.  476,  yet  it  will  be  matter  of  convenience  to  restate  it  here 
as  far  as  necessary  to  bring  out  the  point  now  decided. 

On  August  17,  1883,  the  inspector  of  finance  proceeded  in 
chancery  against  the  defendant  company  as  an  insolvent  cor- 
poration, and  obtained  an  injunction,  restraining  it  from  trans- 
acting any  further  business  as  a  trust  company,  and  from  all 
custody  of  or  interference  with  its  books  and  property,  except 
to  keep  and  preserve  the  same  until  further  order.  He  at  the 
same  time  obtained  the  appointment  of  a  receiver,  who  was 
ordered  to  take  possession  of  the  property  of  the  company  at 
once,  and  to  administer  it  according  to  law,  subject  to  the 
further  order  and  direction  of  the  court. 

The  charter  of  the  company  provides  that  in  case  of  its 
"dissolution  ....  by  act  of  law  or  otherwise,"  the  debts  due 
from  it,  "incurred  by  deposits  in  favor  of  minors,  insane  per- 
sons, or  married  women, — such  deposits  having  been  made  for 
married  women  in  their  own  right, —  shall  have  a  preference 
and  be  satisfied  before  any  other  debts  due  from  said  corpora- 
tion are  paid." 

The  receiver  took  possession  of  the  property  and  began  to 
administer  it,  and  on  November  10,  1883,  for  the  purpose  of 
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obtaining  the  direction  of  the  court  in  respect  of  such  adminis- 
tration, he  preferred  his  petition  in  the  case,  setting  forth  that 
on  October  4,  1883,  the  court  ordered  that  all  creditors  of  the 
company  should  present  and  prove  their  claims  by  December  1, 
1883;  that  pursuant  to  said  order  a  large  number  of  creditors 
had  proved  their  claims,  and  that  he  had  reason  to  believe  that 
the  rest  of  them  would  prove  theirs  within  the  time  limited; 
and  further  setting  forth  the  provisions  of  the  charter  above 
recited,  and  that  a  considerable  number  of  persons  had  proved 
claims  for  debts  due  for  deposits  in  favor  of  minors,  insane 
persons,  and  married  women  in  their  own  right,  and  insisted 
that  said  claims  should  be  preferred  and  be  satisfied  before 
any  other  debts  due  from  the  company  were  paid;  that  he  had 
realized  a  considerable  amount  of  money  from  the  assets  of 
the  company,  and  expected  to  realize  more  therefrom  from 
time  to  time,  and  that  it  was  for  the  interest  of  the  creditors 
of  the  company  that  the  funds  realized  and  to  be  realized 
should  be  paid  and  distributed  to  and  among  them  according 
to  their  legal  rights  as  soon  as  might  be;  that  the  creditors 
who  claimed  no  preference  insisted  upon  an  equal  and  a  rat- 
able payment  and  distribution  of  the  funds  to  and  among  all 
the  creditors;  and  praying  for  an  order,  directing  him  in  the 
premises,  and  prescribing  in  what  order,  proportion,  and  man- 
ner payment  and  distribution  should  be  made  with  reference 
to  the  demands  for  which  preference  was  claimed,  and  with 
reference  to  the  other  debts  of  the  company. 

Notice  of  hearing  on  this  petition  on  December  4,  1883,  was 
given  to  all  persons  interested,  by  publication  of  the  petition 
and  an  order  of  notice,  three  weeks  successively  in  the  St.  Al- 
bans Messenger  and  Advertiser,  and  by  acceptance  of  service 
by  the  chairman  of  the  depositors'  committee;  and  at  the 
hearing,  the  receiver  and  counsel  appeared  and  represented 
the  general  creditors,  and  counsel  appeared  and  represented 
parties  who  claimed  a  preference,  and  a  full  hearing  was  had; 
whereupon  it  was  ordered  and  decreed  that  all  the  depositors 
who  had  proved  or  should  prove  their  claims  as  such  stood 
and  should  stand  "on  terms  of  perfect  equality  of  right  to 
share  in  the  division  and  distribution  of  the  funds  or  assets  of 
said  company,  and  that  no  depositor  or  class  of  depositors  is 
entitled  to  any  preference  over  others,"  and  the  receiver  was 
ordered  to  pay  out  and  distribute  the  funds  and  assets  accord- 
ingly. From  this  decree  some  of  those  claiming  a  preference 
appealed  to  this  court,  when  the  decree  was  afi&rmed  and  the 
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cause  remanded.  Subsequently,  and  in  December,  1884,  Mr. 
Kent  and  his  wife — who  was  a  depositor  in  the  company  in 
her  own  right  and  had  proved  her  claim  pursuant  to  order — 
preferred  this  petition  in  the  case  on  behalf  of  themselves  and 
all  others  in  like  interest  who  might  choose  to  come  in  and 
share  the  expense,  for  the  purpose  of  obtaining  a  preference 
under  the  charter;  and  divers  other  persons  of  like  interest 
have  come  in,  some  of  whom  appealed  from  the  former  decree, 
and  so  were  unquestionably  parties  to  that  adjudication. 

The  ground  for  claiming  a  preference  before  was  and  now 
is,  not  that  the  corporation  has  been  dissolved  by  a  judicial 
forfeiture  of  its  charter,  but  that  its  state  of  suspended  anima- 
tion is  death  within  the  meaning  of  the  charter,  sufficient  for 
the  right  of  preference  to  attach. 

The  present  petition  is  defended  on  two  grounds,  namely, 
that  the  former  decree  is  conclusive,  and  that  there  is  no  dis- 
solution within  the  meaning  of  the  charter  shown. 

As  to  the  first  ground  of  defense:  It  is  claimed  that  the  for- 
mer adjudication  cannot  be  availed  of  here,  though  set  up  in 
the  answer,  because  the  record  of  it  has  not  been  put  in  evi- 
dence. But  this  was  not  necessary.  That  decree  was  made 
in  this  present  case,  the  whole  record  of  which  was  before  the 
court  of  chancery,  and  this  appeal  has  brought  it  all  before 
this  court:  Rev.  Laws,  sec.  773;  and  the  court  can  properly 
look  into  it,  to  see  what  has  been  done  in  the  case,  without 
requiring  proof  in  the  ordinary  waj'^:  Armstrong  v.  Colby,  47 
Vt.  359.  And  besides,  the  petition  expressly  makes  all  prior 
proceedings  in  the  cause  a  part  of  itself,  but  omits  to  set  them 
out,  to  avoid  prolixity. 

It  appears  that  some  of  the  parties  that  have  here  intervened 
were  real  parties  to  the  proceedings  that  resulted  in  the  for- 
mer decree,  and  so  are  bound  by  it  to  some  extent,  certainly; 
but  it  is  said  that  these  petitioners  and  the  rest  that  have  in- 
tervened are  not  bound  by  it  at  all,  as  none  of  them  were  real 
parties  to  it,  and  that  it  does  not  appear  that  they  had  notice 
of  the  pendency  of  the  proceedings  so  they  could  appear,  had 
they  desired  to. 

The  depositors  bear  to  the  company  the  relation  of  creditors 
rather  than  of  cestuia  que  trust:  Pope  v.  Savings  Bank,  56  Vt. 
284;  48  Am.  Rep.  781.  And  although  under  our  statute  the 
receiver  probably  stands  as  a  representative  of  all  the  credi- 
tors,— High  on  Receivers,  sec.  314;  Talmage  v.  Pell,  7  N.  Y. 
328,  347, — yet,  as  here  are  conflicting  interest  between  dififer^ 
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ent  classes  of  creditors,  and  as  a  right  of  appeal  is  given  to  all 
persons  in  interest  as  in  other  cases,  —  Rev.  Laws,  see.  3556,-  - 
there  might  be  some  incongruity  in  saying  that  the  receiver 
was  in  court  for  all  in  a  way  to  bind  all;  and  more  especially 
BO  as  the  decretal  order  shows  that  the  receiver  and  Messrs. 
Noble  and  Smith  appeared  and  represented  the  general  credi- 
tors, and  that  Mr.  Edson  and  Mr.  Tenney  appeared  and  rep- 
resented parties  claiming  to  be  preferred  creditors,  from  which 
it  would  eeem  that  the  receiver  in  point  of  fact  represented 
the  general  creditors  rather  than  those  claiming  a  preference. 

But  the  depositors  are  very  numerous,  there  being  more 
than  two  thousand  four  hundred  of  them,  and  more  than 
eleven  hundred  claim  a  preference.  Many  of  them  are  un- 
doubtedly dead,  some  having  and  some  not  having  personal 
representatives,  and  many  may  have  removed  from  the  state 
or  originally  lived  out  of  it,  so  that  it  would  have  been  entirely 
impracticable  if  not  impossible  to  give  personal  notice  to  all, 
and  the  notice  that  was  given  was  the  only  one  that  could 
well  have  been  given.  Under  this  notice  there  was  an  appear- 
ance before  the  chancellor  on  behalf  of  divers  persons  stand- 
ing in  the  same  interest  as  these  petitioners  and  those  who 
have  intervened,  and  a  full  hearing  was  had,  and  an  appeal 
was  taken  on  behalf  of  eight  married  women  and  four  minors, 
some  of  whom,  as  we  have  seen,  intervene  here,  and  the  case 
was  argued  for  them  in  this  court  by  the  same  counsel  who 
now  argue  it  for  the  petitioners;  and  it  can  justly  be  said 
that  the  rights  of  the  whole  class  claiming  a  preference  were 
then  fairly  represented,  and  fully  and  honestly  maintained  and 
tried;  therefore,  on  well-recognized  principles,  that  decree 
ought  to  be  held  binding  upon  the  whole  class. 

Although  the  general  rule  in  equity  is,  that  all  persons  hav- 
ing an  interest  in  the  subject-matter  in  litigation  should  be 
before  the  court,  to  the  end  that  complete  justice  may  be  done 
and  future  litigation  prevented,  yet  there  is  of  necessity  an 
exception  to  this  rule  when  a  failure  of  justice  would  ensue 
from  its  enforcement.  It  is  said  that  the  want  of  parties  does 
not  aflfect  the  jurisdiction,  but  addresses  itself  to  the  policy  of 
the  court;  that  the  rule  was  made  by  the  court  for  the  pro- 
motion of  justice,  and  may  be  modified  by  it  for  the  same 
purpose,  and  is  always  more  or  less  a  matter  of  discretion 
depending  on  convenience:  Stimson  v.  Lewis,  36  Vt.  91.  Cases 
in  which  the  parties  in  interest  are  so  numerous  as  to  make  it 
impracticable  or  greatly  inconvenient  and  expensive  to  bring 
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them  all  before  the  court,  form  an  exception  to  the  rule.  And 
this  exception  applies  to  defendants  as  well  as  to  plaintiffs. 
Take  the  case  of  a  voluntary  association  of  many  persons. 
It  is  suflScient  in  a  suit  against  them  that  such  a  number  be 
made  defendants  as  will  fairly  represent  the  interests  of  all 
standing  in  like  character  and  responsibility:  Story's  Eq.  PI., 
sec.  116. 

In  City  of  London  v.  Richmond,  2  Vern.  420,  which  was 
a  bill  against  the  assignee  of  a  lease  for  the  payment  of  rent 
and  the  performance  of  covenants,  it  was  held  that  by  divid- 
ing his  interest  into  a  great  many  shares  the  assignee  had  made 
it  impracticable  to  have  all  the  sharers  before  the  court. 

In  Chancey  v.  May,  Prec.  Ch.,  Finch's  ed.,  592,  one  reason 
given  for  overruling  the  demurrer  for  want  of  parties  was, 
"  that  it  would  be  impracticable  to  make  all  the  proprietors 
parties,  and  there  would  be  constant  abatements  by  death  and 
otherwise,  and  no  coming  at  justice,  if  all  were  to  be  made 
parties." 

In  Lloyd  v.  Loaring,  6  Ves.  779,  Lord  Eldon  said  he  had 
Been  in  the  manuscript  notes  "  strong  passages  as  falling  from 
Lord  Hardwicke,  that  when  a  great  many  individuals  are  inter- 
2sted,  there  are  more  cases  than  those, — which  are  familiar, — 
of  creditors  and  legatees  in  which  the  court  will  let  a  few 
represent  the  whole."  He  said  that  there  was  a  very  familiar 
case  in  which  the  court  allowed  a  very  few  to  represent  the 
whole  world. 

In  Adair  v.  New  River  Co.,  11  Ves.  429,  he  shows  how  one, 
having  a  general  right  at  law  to  demand  service  to  his  mill 
from  the  inhabitants  of  a  large  district,  sues  in  equity:  "His 
demand  is  upon  every  individual  not  to  grind  corn  for  their 
own  subsistence  except  at  his  mill.  To  bring  actions  against 
every  person  for  subtracting  that  service  is  regarded  as  per- 
fectly impracticable.  Therefore  a  bill  is  filed  to  establish  the 
right,  and  it  is  not  necessary  to  bring  in  all  the  individuals; 
not  because  it  is  inexpedient,  but  because  it  is  impracticable. 
The  court  therefore  requires  so  many  that  it  can  be  justly 
said  they  will  fairly  and  honestly  try  the  legal  right  between 
themselves,  all  other  inhabitants,  and  the  plaintiflf;  and  when 
the  legal  right  is  thus  established,  the  remedy  in  equity  is 
very  simple,  —  merely  a  bill,  stating  that  the  right  has  been 
established  in  such  a  proceeding,  and  upon  that  ground  a 
court  of  equity  will  give  the  plaintiff  relief  against  the  defend- 


"90  Dbwey  t7.  St.  Albans  Trust  Co.       [Vermont^ 

ants  in  the  second  suit,  represented  only  by  those  in  the  first 
suit":  See  also  Meux  v.  Maltby,  2  Swanst.  277. 

So  the  creditors  of  an  insolvent  debtor  who  execute  the  as- 
signment, being  numerous,  and  some  of  them  out  of  the  com- 
monwealth, need  not  be  made  parties  to  a  bill  that  concerns 
the  assets:  Stevenson  v.  Austin,  3  Met.  474. 

In  a  suit  by  the  receiver  of  a  trust  and  banking  company  to 
foreclose  a  mortgage,  the  court  said  it  would  be  oppressive  to 
require  all  the  creditors  and  stockholders  to  be  made  parties: 
Mann  v.  Bruce,  5  N.  J.  Eq.  413. 

The  general  rule  in  equity  is,  that  a  nominal  trustee  cannot 
bring  a  suit  in  his  own  name  alone,  but  must  join  the  benefici- 
aries; still,  it  is  said  that  the  court  will,  in  its  discretion, 
dispense  with  the  rule  in  cases  of  great  inconvenience  or  of 
unnecessary  expense:  WiUinh  v.  Canal  and  Banking  Co.,  4 
N.  J.  Eq.  377. 

Thus  in  Van  Vechten  v.  Terry,  2  Johns.  Ch.  197,  which  was 
a  bill  for  the  sale  of  premises  mortgaged  to  the  plaintiff  by  the 
defendants,  who  were  trustees  for  250  copartners,  the  court 
said  it  would  be  intolerably  oppressive  and  burdensome  to 
compel  the  plaintiflF  to  bring  in  all  the  beneficiaries,  and  the 
delay  and  expense  incident  to  such  a  requirement  a  reflection 
upon  the  justice  of  the  court. 

Stimson  v.  Lewis,  36  Vt.  91,  was  a  bill  to  dissolve  a  partner- 
ship consisting  of  a  great  many  members,  and  to  close  up  its 
affairs  and  compel  contribution;  and  it  was  held  that  all  need 
not  be  made  parties,  though  it  was  not  said  that  absentees 
would  be  bound. 

Here  we  have  a  current  authority  adopting,  more  or  less,  a 
general  principle  of  exception  by  which  the  rule  in  equity,  that 
all  persons  interested  in  the  subject-matter  of  the  litigation 
must  be  made  parties,  yields  when  justice  requires  it,  in  the 
instance  of  either  plaintiffs  or  defendants.  A  rigid  enforce- 
ment of  the  rule  would  lead  to  perpetual  embarrassment,  and 
in  many  cases  to  an  absolute  denial  of  justice;  and  we  think 
this  case,  in  respect  of  the  binding  quality  of  this  decree,  comes 
necessarily  within  the  exception. 

But  to  what  extent  is  the  decree  binding?  Certainly  not  to 
the  extent  of  precluding  all  future  inquiry  into  this  matter, 
based  upon  things  that  have  transpired  since  the  institution  of 
the  former  proceedings;  for  the  doctrine  of  estoppel  by  judg- 
ment has  no  application  to  a  case  that  is  ambulatory  in  its 
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nature,  and  has  ceased  to  be  the  same  by  progression:  People 
V.  Mercein,  3  Hill,  399;  38  Am.  Dec.  644. 

Thus,  a  judgment  for  the  defendant  in  an  action  of  trespass 
quare  clamum  is  not  conclusive  upon  the  right  of  possession 
at  a  subsequent  time,  because  intervening  events  may  have  re- 
stored the  plaintiff  to  possession,  or  terminated  the  possession 
or  the  right  that  the  defendnnt  had  at  the  former  trial:  Thayer 
V.  Carew,  13  Allen,  82.  And  intervening  events  affecting  the 
issue  may  be  shown  to  prevent  a  former  judgment  from  being 
conclusive  even  when  the  title  has  been  tried  in  a  writ  of 
entry:  Perkins  v.  Parker,  10  Id.  22. 

The  case  turned  before  on  the  ground  that  no  dissolution 
was  shown;  and  the  only  proper  inquiry  on  this  point  now  is, 
whether  one  is  now  shown,  produced  by  that  which  did  not 
then  exist,  but  has  since  transpired;  and  here  we  must  be  con- 
fined to  the  time  between  the  institution  of  the  two  proceed- 
ings, which  is  a  little  more  than  a  year. 

This  petition  alleges  that  before  and.  at  the  time  of  the 
appointment  of  the  receiver,  the  company  was  not  merely 
temporarily  embarrassed  and  unable  to  meet  its  liabilities  as 
they  matured,  but  was  hopelessly  insolvent  in  fact;  that  since 
the  appointment  of  the  receiver  no  meetings  of  the  stockholders 
nor  of  the  directors  have  been  held;  that  the  directors  have 
neglected  to  repair  the  capital  stock  by  assessment,  as  re- 
quired by  the  charter;  that  the  president  has  absconded  and 
is  insolvent;  that  neither  the  oflQcers  nor  the  stockholders 
expect  ever  to  resume  the  business  of  the  company;  that  the 
funds  and  assets  of  the  company  are  all  gone,  and  its  insol- 
vency so  hopeless  that  the  depositors  must  suffer  loss  by  reason 
thereof,  and  that  legal  remedies  against  it  are  unavailing; 
that  it  has  become  and  is  a  mere  nominal,  inert  body,  incapable 
from  its  insolvency  and  lack  of  funds  of  hereafter  carrying  its 
franchise  into  effect;  that  on  the  appointment  of  the  receiver 
it  ceased  to  own  any  real  or  personal  estate,  and  has  acquired 
none  since,  and  does  not  expect  to  acquire  any;  that  since  his 
appointment  it  has  done  no  one  act  manifesting  an  intention 
to  resume  the  exercise  of  any  of  its  corporate  functions;  and 
that  the  design  and  being  of  the  corporation  has  been  fully 
and  finally  determined. 

It  will  be  noticed  that  some  of  these  things  are  alleged  to 
have  existed  before  and  at  the  time  of  the  appointment  of  the 
receiver;  some,  from  that  time;  and  some,  to  now  exist,  with- 
out saying  when  they  transpired,  much  less  that  they  trans- 
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pired  since  the  institution  of  the  former  proceedings,  unless  as 
matter  of  infererence,  and  by  way  of  continuation  from  an 
earlier  period. 

Nor  does  essential  time  appear  from  the  report.  Most  of 
the  things  alleged  are  found  to  exist  at  the  present  time;  but 
it  does  not  appear  when  they  transpired,  except  as  to  the 
depreciation  of  assets  from  former  estimates,  which  is  found 
to  have  been  gradual  and  large  during  the  last  two  years.  But 
for  aught  that  appears,  these  things  may  all  have  antedated 
the  former  proceedings  to  some  extent,  though  probably  in- 
tensified since  by  the  mutations  of  time. 

It  is  claimed  that  this  changed  condition  in  the  value  of  as- 
sets is  of  itself  alone  suflBcient  to  entitle  the  petitioners  to  be 
heard  here  on  the  merits.  But  mere  insolvency,  however  hope- 
less, has  never  been  held  sufficient  evidence  of  a  surrender  of 
corporate  rights, — and  this  is  the  theory  on  which  the  cases 
go;  and  besides,  it  does  not  appear  that  the  company  was 
not  before  insolvent  in  fact.  That  the  assets  have  since  depre- 
ciated from  former  estimates  does  not  show  it.  In  the  former 
proceedings  the  real  financial  condition  of  the  company  did 
not  appear;  but,  as  we  have  seen,  this  petition  alleges  that  it 
was  hopelessly  insolvent  before  then,  and  this  is  probably  true. 
It  is  not  sufficient  to  show  a  present  state  of  things  adequate 
to  relief,  allowing  that  such  a  state  is  shown,  which  we  do  not 
undertake  to  say,  without  avoiding  the  force  of  the  former  de- 
cree by  showing  that  those  things  have  since  transpired; 
otherwise  we  might  override  that  decree,  and  grant  relief  for 
that  which  existed  before  but  was  not  made  to  appear,  which 
would  be  in  efiect  a  rehearing. 

This  makes  it  unnecessary  to  consider  the  other  question 
involved,  as  to  which  we  express  no  opinion. 

Decree  affirmed  and  case  remanded. 

Estoppel  by  Jitdomekt,  Generally:  See  the  extended  note  to  Lea  v. 
Lea,  96  Am.  Dec.  775  et  seq.  Doctrine  of  estoppel  by  judgment  has  no  applica* 
tion  to  judgment  that  is  ambulatory  in  its  nature,  and  which  has  ceased  to  be 
the  same  by  progression:  People  v.  Mercein,  3  Hill,  399;  38  Am.  Dec.  644.  Be- 
fore a  judgment  in  one  action  can  operate  as  a  bar  to  another,  it  must  appear 
from  the  record  or  from  extrinsic  evidence  that  the  precise  question  involved 
in  the  second  action  was  raised  and  determined  in  the  first:  Bell  v.  Merrijield, 
109  N.  Y.  202;  4  Am.  St.  Rep.  436. 

COEPORATION   IS  HOT  NECESSARILY    DISSOLVED  BY  INSOLVENCY:    See   OtT- 

manUnon  R'y  v.  Fitler,  60  Pa.  St.  124;  100  Am.  Dec.  546,  and  note. 

Where  the  Parties  are  Very  Numerous,  all  of  them  need  not  be  mad* 
parties  to  an  action  affecting  their  interest:  Freeman  on  Judgments,  seo.  167» 
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Weed  v.  Keenan. 

[60  Vekmont,  74.1 

Bight  Acjqttiked  bt  PRESCEipnoN  is  as  Perfect  as  Onb  Aoqitibbd  bt 
Qbant,  and  nothing  that  the  person  who  has  thus  acquired  it  can  do, 
and  no  acknowledgment  that  be  may  make,  can  take  away  from  him  tho 
right  which  has  in  this  way  become  vested  in  him. 

Asking  from  Owner  of  Land  Leave  to  Raise  Flash-board  is  Ac- 
knowledgment of  such  owner's  superior  right,  and  will  rebut  the  pre- 
sumption of  a  grant,  and  interrupt  the  acquiring  of  the  right  to  use  the 
flash-board. 

Case  for  flowing  the  plaintiflF's  land.  It  appeared  that  the 
plaintifif  purchased  from  Carruth.  Defendant's  evidence 
tended  to  show  that  he  bought  his  mill  property  in  1857,  and 
soon  after  built  his  present  dam  across  the  stream  where  an 
old  dam  had  formerly  stood;  that  he  made  the  permanent 
structure  of  the  dam  eight  feet  high;  that  in  1867  he  began 
for  the  first  time  to  use  the  flash-board.  Other  facts  are 
stated  in  the  opinion. 

Smith  and  SloaUy  for  the  defendant. 

R.  M.  Harvey y  for  the  plaintiff. 

RoYCE,  C.  J.  We  find  no  error  in  the  charge.  The  jury 
wiere  told,  in  regard  to  tjie  conversation  in  evidence  between 
the  defendant  and  Robert  Carruth,  when  defendant  asked 
leave  to  raise  the  water  or  the  dam,  that  if  before  that  time 
the  defendant  had  acquired  the  right  by  prescription  to  keep 
his  original  dam  at  the  height  he  had  kept  it,  that  that  pre- 
scriptive right  would  have  become  so  perfected  and  completed 
in  him  by  the  lapse  of  the  requisite  period  of  fifteen  years 
that  nothing  he  could  say,  no  acknowledgment  he  might  make, 
could  take  away  from  him  that  right  which  had  in  such  way 
become  vested  in  him.  There  can  be  no  doubt  as  to  the  cor- 
rectness of  the  instruction.  A  right  acquired  by  prescription 
is  in  all  respects  as  perfect  as  one  acquired  by  grant;  it  has 
the  same  validity  and  force:  Arbuckle  v.  Wardf  29  Vt.  43;  3 
Washburn  on  Real  Property,  6th  ed.,  p.  59. 

It  is  claimed,  however,  that  the  instruction  of  the  court  had 
effect  to  take  away  from  the  jury  the  decision  of  the  question 
whether  what  was  said  on  this  occasion  between  the  defend- 
ant and  Carruth  had  reference  to  raising  the  permanent  struc- 
ture of  the  dam  or  to  tho  use  of  the  flash-boards.  We  do  not 
BO  understand  it.  It  was  not  made  to  appear  that  the  perma- 
nent structure  of  the  dam  was  raised  above  the  eight  feet,  the 
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prescriptive  height;  and  the  jury  were  told,  in  substance,  that 
if  the  conversation  had  reference  to  any  raising  of  the  dam 
within  the  limit  of  the  prescriptive  height,  then  it  amounted 
to  nothing;  for  no  acknowledgment  on  the  part  of  the  defend- 
ant could  divest  him  of  that  already  vested  right.  "So  in 
that  event,"  the  court  said,  "whatever  passed  between  Carruth 
and  the  defendant  would  have  reference  to  only  the  flash- 
board."  In  other  words,  their  talk  either  had  reference  to  the 
raising  of  the  dam  by  the  use  of  the  flash-boards  above  the 
eight  feet,  the  height  of  the  original  structure,  or  it  amounted 
to  nothing. 

Then  the  jury  were  further  told  that  if  the  conversation  had 
reference  to  the  use  of  the  flash-boards,  then  it  was  an  acknowl- 
edgment of  a  superior  right  in  Carruth,  and  that  "such  an 
asking  of  leave,  such  an  acknowledgment,  would  rebut  the 
presumption  of  a  grant,  and  interrupt  the  acquiring  of  any 
right  to  use  that  flash-board  on  the  part  of  the  defendant." 
There  can  be  no  doubt  of  this:  Mitchell  v.  Walker,  2  Aiken, 
266;  16  Am.  Dec.  710;  Wilder  v.  Wheeldon,  56  Vt.  344.  Au- 
thorities might  be  multiplied  on  this  point,  but  there  is  no 
need  of  further  citations. 

Finally,  in  summing  up,  the  jury  were  told  that  it  was 
important  for  them  to  determine  precisely  what  transpired 
between  the  parties,  and  whether  it  amounted  to  an  acknowl- 
edgment on  the  part  of  the  defendant  of  the  superior  right  of 
Carruth,  remembering  that  if  the  defendant  had  acquired  by 
prescription  the  right  to  keep  his  eight-foot  dam,  whatever  he 
said  could  not  take  away  that  right;  but  that  if  what  tran- 
spired was  during  the  time  that  he  claimed  to  have  acquired 
the  right  to  keep  his  flash-board,  which  he  commenced  to  put 
on  in  1867,  as  this  conversation  was  thirteen  years  ago,  he  had 
not  acquired  the  right  by  prescription  as  touching  the  flash- 
boards.  Then  the  jury  were  instructed  to  state  in  their  ver- 
dict, if  it  should  be  for  the  plaintifl*,  whether  it  was  rendered 
because  of  the  permanent  structure  overflowing  the  land,  or 
solely  on  the  ground  of  the  use  of  the  flash-board.  The  fore- 
man informed  the  court  that  the  damages  were  given  in  conse- 
quence of  the  use  of  the  flash-board.  To  have  reached  this 
result  the  jury  must  have  made  up  their  minds  that  the  con- 
versation between  the  defendant  and  Carruth  had  reference  to 
the  use  of  the  flash-boards,  and  then  following  the  instructions 
of  the  court  that  such  an  acknowledgment  of  a  superior  right 
in  Carruth  would  rebut  the  presumption  of  a  grant,  they 
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found  that  the  defendant  had  not  acquired  the  prescriptive 
right  he  claimed  to  the  use  of  the  flash-boards,  and  so  made 
up  their  verdict.    The  result  was  logical,  and  should  not  be 
disturbed. 
Judgment  affirmed.  

Adtebsb  Possbssiok  will  CoKwr  Titli  as  Completk  as  Amr  Wbit- 
VXK  CSoNYBTANCE:  See  Nelson  y.  Brodhack,  44  Mo.  696;  100  Am.  Dec.  328. 

Admission  bt  Ocxjtjpant  or  Right  or  Owneb  o»  Land  will  rebut  pre- 
ramption  of  grant  from  adverse  possession:  Mitchell  v.  Walier,  2  Aiken,  266; 
16  Am.  Deo.  710;  Austin  y.  Bailey,  37  Vt.  219;  86  Am.  Deo.  703. 


TiLLOTSON    V.    PrIOHABD. 
160  Vebhomt,  94.] 
Patment  or  Taxes  on  Land  is  not  Act  of  Possession,  nor  is  it  e-ndenca 
of  a  possessory  title. 

DXOLABATION  WHICH    COTTNTS    ON    COVENANTS    OT    SeiSIN    AND    RiOHT    TO 

Convey  mat  be  Amended  by  adding  a  count  upon  the  covenant  of  war- 
ranty, and  such  amendment  may  be  made  after  the  evidence  has  been 
heard  by  the  referee. 

Covenant  on  Wakbantt  Runs  with  Land  as  Incident  to  It,  notwith- 
standing the  grantor  had  neither  title  nor  possession,  if  the  grantee  has 
bad  possession;  and  a  grantee  holding  under  mesne  conveyances,  who  is 
evicted,  may  maintain  an  action  upon  such  covenant. 

COTTBT  CAN  PbOTECT  DEFENDANT  LlABLB  TO  TwO  ACTIONS  —  One  by  hla 
grantee  for  a  breach  of  the  covenant  of  seisin,  and  another  by  an  as- 
signee of  his  grantee  upon  that  of  warranty  —  by  attaching  conditions  to 
the  judgment,  or  by  staying  execution. 

Action  fob  Bbeach  of  Covenant  of  Wabbantt  is  Tbansitoet  by  the 
Vermont  statute;  and  the  courts  of  that  state,  when  the  grantor  resides 
there,  have  jurisdiction  of  such  action,  although  the  land  is  in  another 
state. 

Flan  of  Lands,  though  in  Pabt  Copt  of  Govebnmknt  Subvbt,  mat  bi 
Used  on  Tbial  by  a  surveyor  testifying  as  a  witness. 

DXOLABATIONS  OF  EVICTOB  AND  OF  HIS  WOBKMEN   ON   LaND  ABE  EviDENCl 

to  show  an  eviction. 

Husband  Consents  to  his  Wife's  being  Witness  w^en  he  offers  in  evi 
dence  a  deed  witnessed  by  her. 

Died  to  Plaintiff  undeb  Which  He  Claims  that  Covenant  of  Wab- 
bantt Came  to  Him  is  admissible  in  evidence  in  an  action  for  the 
breach  of  such  covenant,  to  show  an  assignment  of  the  land  to  him. 

Lei  Loci  Rei  SiTiE  Govebns  in  Action  fob  Breach  of  Covenant  of 
Wabbantt.  In  an  action  for  breach  of  covenant  of  wsuranty,  where 
the  grantor  resides  in  Vermont,  the  grantee  in  New  Hampshire,  and  the 
land  is  situated  in  Minnesota,  the  construction  and  force  of  the  contract, 
including  the  rule  as  to  damages,  must  be  governed  by  the  law  of  Minne- 
sota. And  if  the  referee  fails  to  find  what  the  law  of  Minnesota  is,  the 
jnpreme  court  of  Vermont  will  decline  to  presume  that  the  law  of  Min- 
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nesota  ia  the  same  aa  that  of  Vermont,  but  will  recommit  the  case  to  the 
ooort  below  to  determine  the  damages  according  to  the  rule  in  Minne- 
■ota. 

Action  of  covenant  broken.  On  the  hearing,  the  plaintiff 
relied  on  the  covenant  of  warranty  only.  The  declarations  re- 
ferred to  in  the  opinion,  as  contained  in  exceptions  23  and  24, 
were  to  the  effect  that  Reed,  Sherwood,  and  Knight  owned  the 
land  in  controversy.     Other  facts  are  stated  in  the  opinion. 

Famham  and  Chamberlain,  and  Barrett  and  Barrett,  for  the 
plaintiff. 

Heath  and  Willard,  and  J.  K.  Darling^  for  the  defendant. 

Taft,  J.  The  defendant,  George  Prichard,  conveyed  the 
land  in  question  to  Daniel  F.  Tillotson  and  Henry  Dame,  by 
deed,  containing  the  usual  covenants,  dated  the  fourth  day  of 
June,  1866;  by  subsequent  deeds  of  conveyance  the  interest 
of  Dame  passed  to  Tillotson,  and  the  latter,  on  the  eighteenth 
day  of  May,  1882,  conveyed  the  premises  to  the  plaintiff. 

1.  At  the  time  Prichard  conveyed  the  premises  to  Tillotson 
and  Dame,  he  did  not  hold  the  legal  title  to  them,  nor  did  he 
have  possession  of  the  same,  unless  the  paj'ment  of  taxes  con- 
stituted possession.  The  payment  of  taxes  is  not  an  act  of 
possession,  and  is  not  evidence  of  a  possessory  title:  Reed  v. 
Field,  15  Vt.  672.  Prichard,  therefore,  at  the  time  of  his  deed, 
had  neither  title  nor  possession. 

2.  After  the  conveyance  of  the  land  by  Prichard  to  Tillot- 
son and  Dame,  the  latter  entered  into  actual  possession  of  the 
premises,  and  they  and  their  grantees  in  the  chain  of  title  con- 
tinued in  possession  until  the  plaintiff  was  evicted  in  Decem- 
ber, 1882,  by  Reed,  Sherwood,  and  Knight,  under  an  elder  and 
better  title.  This  action  is  covenant,  the  original  declaration 
counting  upon  the  covenants  of  seisin  and  right  to  convey. 
The  court  permitted  an  amendment  declaring  upon  the  cove- 
nant of  warranty.  The  defendant  claims  that  the  court  had 
no  power  to  permit  the  amendment,  which  is  true,  if  it  intro- 
duced a  new  cause  of  action.  Was  the  cause  of  action  intro- 
duced by  the  amendment  a  new  one,  or  a  different  description 
of  the  cause  originally  declared  upon?  The  original  declara- 
tion says  that  the  defendant  hath  not  kept  his  covenants,  for 
that  he  was  not  lawfully  seised,  and  had  not  good  right  to  sell 
and  convey  the  premises,  and  for  that  Reed  and  others  were 
the  lawful  owners,  and  hath  evicted  the  plaintiff,  and  driven 
him  from  the  possession  of  said  land.    The  amended  declara- 
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tion  adds  the  fact  that  the  defendant  hath  not  warranted  the 
said  premises,  and  for  the  same  reasons  alleged  in  the  original 
declaration.  Where  the  original  declaration  counted  upon 
the  covenant  against  encumbrances,  it  was  held  by  this  court 
that  an  amendment  adding  a  count  upon  the  covenant  of 
warranty  was  properly  allowed:  Boyd  v.  Bartlett,  36  Vt.  9. 
This  case  justified  the  ruling  of  the  court  below,  and  we  think 
is  correct  in  principle.  The  defendant  insists  there  was  error, 
for  the  reason  that  the  amendment  was  not  permitted  until 
after  the  evidence  had  been  heard  by  the  referee.  It  has  been 
many  times  held  that  judgment  should  be  entered  upon  the 
report  of  a  referee,  whenever,  without  changing  the  nature  of 
the  action,  the  declaration  or  pleadings  could  be  so  amended 
as  to  accommodate  them  to  the  facts  found  by  the  referee: 
Roberts's  Digest,  tit.  Reference,  I,  subds.  5,  6,  and  cases  cited. 
We  think,  under  this  rule,  the  time  when  the  declaration  was 
amended  was  immaterial. 

3.  The  plaintiff  claims  to  recover  upon  the  covenant  of 
warranty  only.  This  covenant  is  one  of  those  that  run  with 
the  land,  and  is  intended  for  the  benefit  of  the  ultimate  gran- 
tee in  whose  time  it  is  broken:  Williams  v.  Wetherbee,  1  Aiken, 
233.  Until  breach,  the  covenant  passes  with  the  estate  by 
purchase,  and  can  be  enforced  when  broken  by  the  covenantee 
or  his  representatives,  or,  if  the  estate  has  been  assigned,  by 
the  assignee  of  the  covenantee,  who  claims  under  the  seisin 
vested  in  him:  Rawle  on  Covenants,  sec.  213.  The  covenant 
attached  to  a  grant  does  not  pass  by  the  deed  from  the  cove- 
nantee to  his  assignee,  but  only  by  the  land  conveyed.  It 
passes  not  by  the  form  of  the  conveyance,  but  merely  as  an 
incident  to  the  land;  so  when  the  grantee  takes  no  estate  un- 
der the  grant,  no  assignment  of  the  land  by  him  can  transfer 
it  to  the  assignee.  As  it  is  not  capable  of  a  direct  transfer,  so 
as  to  enable  the  assignee  to  maintain  an  action  for  its  breach 
in  his  own  name,  it  cannot  pass  by  the  operation  of  the  assign- 
ment, for  it  cannot  run  with  the  land  which  the  grantee  does 
not  have  to  convey.  And  this  doctrine,  Rawle  in  his  work  on 
covenants  says,  prevails  generally  throughout  the  United 
States.  In  1  Smith's  Leading  Cases,  183,  in  the  notes  to 
Spencer^s  Case,  5  Coke,  16,  it  is  stated  that  in  England  when 
nothing  but  bare  possession  of  the  land  passes  by  the  convey- 
ance, the  covenant  does  not  pass,  either  by  the  direct  or  indi- 
rect operation  of  the  assignment.  But  the  tendency  of  the 
American  cases  is  to  hold  that  possession  is  a  sufficient  estate 
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to  cause  the  covenant  to  attach  to  the  land,  and  upon  an  as- 
signment or  transfer  of  the  land  by  the  covenantee  to  pass  to 
the  assignee:  Rawle  on  Covenants,  sec.  223.  Possession  is  an 
estate  that  in  time  may  ripen  into  a  perfect  title.  The  de- 
fendant's counsel  insist  that  it  was  necessary  that  the  cove- 
nantor, Prichard,  should  have  had  possession;  that  possession 
in  the  covenantees  was  not  sufficient  to  attach  the  covenant 
to  the  land;  and  that  it  could  not  be  made  to  attach  by  any 
possession  of  the  covenantees  taken  by  them  subsequently  to 
the  grant.  The  referee  finds  that  Tillotson  and  Dame  took 
actual  possession  of  the  premises  under  their  deed  from  Prich- 
ard. The  covenant  of  warranty  was  of  force  in  their  hands 
by  privity  of  contract,  and  when  they  sold  the  land,  having 
taken  possession  of  it  under  their  deed,  the  covenant  attached 
to  the  land  and  passed  with  it  to  the  grantee.  The  first  time 
the  question  whether  the  covenant  passes,  as  attached  to  the 
land,  can  arise  is  when  the  covenantee  assigns  the  estate; 
and  if  he  then  has  possession  of  the  land,  holding  it  under  his 
deed,  why  does  not  the  covenant  pass  with  the  land?  To  so 
hold  does  no  injustice  to  the  covenantor.  He  is  only  called 
upon  to  make  good  his  covenant. 

It  is  said  a.  grantor  may  be  liable  to  his  grantee  in  an  action 
for  a  breach  of  the  covenant  of  seisin,  and  to  an  assignee  of  the 
grantee  upon  that  of  warranty.  Concede  this  to  be  true,  the 
court  can  properly  protect  the  rights  of  the  defendant  in  either 
case,  by  attaching  such  appendages  to  the  judgment,  or  stay- 
ing the  execution,  as  will  prevent  injustice  in  any  event  what- 
ever; as  was  done  in  Catlin  v.  Hurlburt,  3  Vt.  403.  In  that 
case  the  plaintiflF  had  conveyed  the  land  to  Lynde  Catlin,  and 
then  brought  his  action  on  the  covenant  of  seisin.  The  court, 
giving  judgment  for  the  plaintifi^,  ordered  stay  of  execution 
until  the  plaintiff  procured  from  Lynde  Catlin,  and  lodged 
with  the  clerk  for  the  benefit  of  the  defendant,  either  a  quit- 
claim deed  of  the  premises,  or  a  suitable  discharge  of  the 
covenant  of  warranty  contained  in  the  defendant's  deed  to 
the  plaintiff.  And  see  Blake  v.  Bumham,  29  Vt.  437.  In  case 
the  defendant  apprehends  any  danger  from  a  second  action, 
he  can  apply  to  the  court,  at  the  time  of  final  judgment,  for 
Buch  orders  in  respect  thereto  as  he  thinks  he  is  entitled  to. 
Can  it  be  in  any  manner  consistently  claimed  that  the  land 
in  question  with  the  covenant  did  not  pass  to  the  plaintiff  by 
virtue  of  the  deed  from  the  defendant?  Can  he  say  it  is  not 
his  deed?    He  conveyed  the  land,  his  grantees  took  possession 
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of  it,  and  conveyed  it  to  the  plaintiff.  And  is  not  their  -poB- 
session,  tortious  though  it  may  be  against  the  lawful  owner, 
derived  from  and  under  the  deed  from  the  grantor?  And  if 
€0,  why  did  not  the  covenant  pass  to  them  with  the  posses- 
sion? We  think  the  covenant  passed,  as  attached  to  the 
estate,  when  the  grantees,  having  taken  possession  under  their 
<Ieed,  conveyed  the  premises  to  the  plaintiff:  Rawle  on  Cove- 
nants, sec.  233;  Beddoe  v.  Wadaworth,  21  Wend.  120;  Wead 
V.  Larkin,  54  111.  489;  Allen  v.  Kennedy,  91  Mo.  324;  Fields  v. 
Squires,  1  Deady,  366. 

It  may  be  well,  in  this  connection,  to  refer  to  the  precedents 
of  the  declarations  in  actions  in  this  state  for  the  breach  of 
the  covenants  of  warranty.  In  Williams  v.  Wetherbee,  supra, 
the  premises  had  come  to  the  plaintiff  through  several  mesne 
conveyances,  and  after  the  allegation  of  the  conveyance  to  the 
plaintiff  it  is  alleged,  "  whereby  the  plaintiff  became  seised  and 
possessed  of  the  premises,"  it  being  nowhere  alleged  that  the 
defendant  or  any  of  the  prior  assignees  had  ever  been  in 
possession  of  the  premises.  It  was  argued  under  the  demurrer 
to  the  pleas  that  the  declaration  itself  was  defective  in  that  it 
did  not  allege  that  the  plaintiff  entered  into  possession  of  the 
premises  and  was  evicted;  but  the  court  held  that  the  allega- 
tion "whereby  he  became  possessed,"  etc.,  was  a  sufficient 
allegation  of  the  possession.  In  Beardsley  v.  Knight,  4  Vt. 
471,  after  setting  forth  the  execution  by  the  defendant  of  the 
deed  containing  the  covenant,  and  the  assignment  of  the  land 
to  the  plaintiff  by  Hatch,  the  covenantee,  it  is  alleged  that 
Beardsley,  the  plaintiff,  and  assignee  of  the  covenant,  entered 
into  possession  of  the  premises,  without  any  allegation  that 
Beardsley,  the  covenantor,  or  Hatch,  the  covenantee,  was  ever 
in  possession  of  the  same.  In  Wilder  v.  Davenport's  Estate,  58 
Vt.  642,  an  action  for  the  breach  of  the  covenant  of  warranty 
in  favor  of  an  assignee  of  the  covenant,  Davenport,  when  his 
deed  was  given,  was  not  in  possession  of,  and  had  no  title  to, 
the  land.  He  deeded,  with  covenant  of  warranty,  to  Potter, 
the  latter  in  like  manner  to  Booth,  who  subsequently  quit- 
claimed to  the  plaintiff.  Wilder.  Judgment  was  rendered  in 
the  supreme  court  for  the  plaintiff.  It  is  true  that  the 
question  now  under  consideration  was  not  raised  in  the  above 
cases;  but  it  can  hardly  be  supposed  that  it  would  have 
escaped  the  attention  of  the  able  counsel  engaged,  had  they 
regarded  it  as  a  tenable  one.  The  cases  indicate  how  the 
question  has  been  regarded   heretofore   by  the  bar  in  this 
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state;  for  if  possession  by  the  covenantor  had  been  necessary 
to  cause  the  covenant  to  attach  to  the  land,  it  would  no  doubt 
have  been  bo  alleged  in  the  declaration;  and  if  not  so  alleged, 
the  declaration  would  probably  have  been  met  by  a  demurrer. 
4.  The  defendant  contends  that  this  court  has  no  jurisdic- 
tion of  the  action;  that  it  is  local,  and  can  only  be  maintained 
in  the  state  where  the  land  lies.  Such,  undoubtedly,  was  the 
rule  at  common  law.  By  that  law,  if  the  action  for  the  breach 
of  a  covenant  was  founded  upon  privity  of  contract  it  was 
transitory;  e.  g.,  covenant  between  the  original  parties;  but  if 
upon  privity  of  estate,  it  was  local.  By  this  rule,  all  actions 
brought  by  the  assignee  of  an  estate  conveyed  with  covenants 
running  with  the  land,  against  the  covenantor,  to  enforce 
such  covenants,  were  local.  In  covenants  concerning  land, 
an  assignee  of  the  land  is  a  stranger  to  the  personal  contract 
between  the  parties  thereto;  he  is  not  privy  to  it;  and  the: 
only  right  he  has  to  maintain  an  action  in  his  own  name  for 
their  breach  is  upon  those  covenants  which  "run  with  the 
land,"  or  in  other  words,  those  which  follow  the  interest  de- 
mised; and  hence  the  action  is  said  to  be  founded  upon  privity 
of  estate.  It  is  when  the  right  or  obligation  created  by  the 
covenant  is  attached  to  the  interest  conveyed  or  to  the  estate 
out  of  which  it  is  created,  so  that  the  right  or  obligation  upon 
an  assignment  of  the  estate  devolves  upon  the  assignee: 
Gould's  Pleading,  c.  3,  sec.  118,  div.  2;  Chitty's  Pleading,  270. 
But  it  is  argued  that  the  action  is  local,  for  that  in  case  of 
a  judgment  against  the  defendant  he  is  entitled  to  an  order 
from  the  court  requiring  a  conveyance  to  him  from  the  plain- 
tifif  of  the  lands  in  controversy,  and  the  order  could  not  be 
effectually  made  by  a  court  in  this  state;  and  cite  the  cases 
of  Catlin  v.  Hurlburt,  8upra^  and  Shorthill  v.  Ferguson,  47  Iowa, 
284.  We  do  not  say  that  the  defendant  is  entitled  as  matter 
of  right  to  such  an  order.  The  latter  case  was  in  equity,  and 
the  court  held  that,  before  it  would  enter  judgment  for  the 
plaintiff,  he  must  tender  a  conveyance  of  the  land  to  the  de- 
fendant; the  same  result  being  reached  in  the  other  case 
cited,  by  stay  of  execution.  The  judgment  of  the  court  in 
such  cases  does  not  affect  the  title  to  the  land,  by  any  direct 
action  or  process,  against  the  land  itself;  but  the  court,  hav- 
ing obtained  jurisdiction  of  the  person  of  the  owner,  it  may, 
in  a  proper  case,  decline  to  enter  judgment,  or  it  may  stay 
execution  after  judgment,  until  he  make  such  conveyance  as 
justice  requires  him  to  do,  as  a  condition  of  obtaining  judgment 
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and  .execution.  Indeed,  cases  in  equity  go  much  further:  Rorer 
on  Interstate  Law,  207,  211.  The  judgment  in  no  way  a£fects 
the  real  estate;  it  is  in  personam^  sounding  in  damages  only. 
But  it  is  enough  to  say  that  the  common  law,  as  to  certain 
actions,  including  the  one  at  bar,  being  local,  has  been  super- 
ded  by  our  statute,  regulating  the  places  in  which  actions 
all  be  brought,  and  none  are  local  unless  made  bo  by  stat- 
er Hunt  V.  Pownal,  9  Vt.  411;  June  v.  Conant,  17  Id.  656; 
'niversity  of  Vermont  v.  Joslyn,  21  Id.  52,  This  action  by  our 
J^atute  is  transitory. 
^^  5.  The  defendant  filed  sixty-two  exceptions  to  the  report  of 
^he  referee.  Except  those  numbered  15, 18,  22,  23,  24,  31,  33, 
^-^7,  43,  43,  51,  and  62,  they  are  either  waived  or  rendered  im- 
^-4naterial  by  the  disposition  of  questions  already  made.  Nob. 
^15,  18,  22,  and  43  relate  to  a  plan  of  the  land,  made  by  a  sur- 
r^eyor,  and  used  by  him  when  testifying.  There  was  no  error 
in  permitting  its  use.  The  main  reason  urged  against  its  U8© 
is,  that  it  was  in  part  a  copy  of  the  government  survey.  Thii 
did  not  render  it  objectional,  but  rather  tended  to  add  to  its 
correctness.  It  was  made  by  the  witness  from  surveys  of  the 
government  and  his  own  observations.  Such  plans  are  con- 
Btantly  used  in  trials,  and  ofttimes  are  of  great  service.  The 
exceptions  Nos.  23  and  24,  relating  to  the  declarations  of  Reed, 
Sherwood,  and  Knight,  and  their  workmen  on  the  land,  in  the 
year  1882,  we  think  were  legitimate  evidence  to  show  an  evic- 
tion of  the  plaintiff. 

We  have  not  been  furnished  with  a  copy  of  the  testimony 
of  Tillotson,  referred  to  in  exceptions  Nos.  31,  33,  and  62,  nor 
the  depositions  or  copies  thereof  referred  to  in  Nos.  37,  48, 
and  61;  therefore  are  unable  to  say  that  there  was  any  error 
in  the  referee's  rulings.  This  disposes  of  the  exceptions  to 
the  report,  relied  upon  at  the  hearing. 

6.  The  deed  of  Daniel  F.  Tillotson  to  the  plaintiff,  purport- 
ing to  convey  the  land  in  question,  and  under  which  the  plain- 
tiff claims  that  the  covenant  of  warranty  came  to  him,  was 
executed  in  the  presence  of  two  witnesses,  one  of  whom  was 
the  wife  of  the  plaintiff.  The  defendant  claims  it  was  not 
properly  executed.  The  law  of  Minnesota  required  two  wit- 
nesses to  the  execution  of  a  deed:  Gen.  Stats.  Minn.  1878, 
535,  sec.  7.  The  test  of  competency,  as  stated  in  Morrill  v. 
Morrill,  53  Vt.  74,  38  Am.  Rep.  659,  is  the  ability  of  the  wit^ 
ness,  at  the  time  of  the  attestation,  to  testify.  By  the  law  of 
Minnesota  she  was  a  competent  witness,  and  could  be  ex- 
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amined  with  the  consent  of  her  husband:  Gen.  Stats.  Minn. 
1878,  792,  sees.  7,  10,  subd.  1.  We  think  when  the  plaintiff 
offered  the  deed  in  evidence,  he  did  consent  to  her  being  a 
witness.  The  deed  was  not  objected  to  when  offered  in  evi- 
dence, for  the  reason  that  it  was  defectively  executed.  It  was 
pertinent  evidence  tending  to  show  an  assignment  of  the  land 
to  the  plaintiff,  and  not  being  objected  to  because  not  prop- 
erly witnessed,  became  legitimate  evidence.  Qus&re^  whether  a 
deed  defectively  executed  is  not  good  between  the  parties  to 
it:  Fitch  V.  Lewiston  Steam  Mill  Co.,  80  Me.  84. 

7.  The  covenant  sought  to  be  enforced  was  contained  in  a 
deed  executed  in  Vermont,  the  grantor  domiciled  there,  the 
grantees  in  New  Hampshire.  The  land  described  in  the  deed 
was  located  in  Minnesota.  The  question  arises.  By  what  law 
is  the  contract  to  be  governed?  The  defendant  insists  that 
the  questions  "must  be  decided  according  to  Minnesota  law"; 
and  the  plaintiff's  counsel  invoke  the  aid  of  that  law  upon  the 
questions  of  the  execution  of  the  deed  and  the  transitory  char- 
acter of  the  action.  The  contract  being  one  which  could  only 
be  performed  in  Minnesota,  the  parties  evidently  had  in  view 
the  law  of  that  state  in  reference  to  its  execution.  We  think 
its  construction  and  force,  including  the  rule  as  to  damages, 
must  be  governed  by  the  law  of  that  state:  2  Kent's  Com.  459. 
"The  law  of  the  place  where  performance  is  to  occur  governs 
in  respect  to  the  validity  and  performance  of  contracts  made 
in  one  state  but  to  be  performed  in  another":  Rorer  on  In- 
ter state  Law,  50.  "Matters  connected  with  ....  perform- 
ance are  regulated  by  the  law  prevailing  at  the  place  of 
performance":  Scudder  v.  Bank,  91  U.  S.  406,  413.  The  plain- 
tiff claims  damages  under  the  rule  in  this  state,  viz.,  the 
value  of  the  premises  at  the  time  of  the  eviction.  The  referee 
makes  no  finding  of  what  the  law  of  Minnesota  is.  It  should 
have  been  found  as  a  fact.  No  claim  is  made  that  we  should 
presume  it  to  be  the  same  as  the  law  of  this  state,  as  we  per- 
haps have  the  power  to  do:   Ward  v.  Morrison,  25  Vt.  593. 

We  hold  upon  the  facts  reported  that  the  plaintiff  is  entitled 
to  a  judgment;  but  instead  of  rendering  one  for  nominal  dam- 
ages, as  is  sometimes  done  in  cases  where  the  actual  damages 
are  not  shown,  or  presuming  that  the  law  of  Minnesota  is  the 
same  as  that  of  Vermont  for  the  value  of  the  premises  at  the 
time  of  the  eviction,  which  might  work  great  injustice,  as 
the  plaintiff  is  by  right  entitled  only  to  damages  accorded 
him  by  the  law  of  Minnesota,  and  the  court  below  having  no 
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occasion  to  examine  the  subject  of  damages,  the  judgment 
there  having  been  for  the  defendant,  we  reverse  the  judgment, 
and  remand  the  case,  that  the  county  court  may  determine, 
by  a  recommittal  of  the  report  or  otherwise,  what  damages 
the  plaintiff  is  entitled  to  by  the  rule  which  obtains  in  Minne- 
Bota,  and  render  judgment  accordingly. 
Judgment  reversed  and  cause  remanded. 


Payment  op  Taxes  by  Claimant  of  Land,  though  Fact  to  bb  Weighbd 
in  determinmg  question  of  adverse  possession,  is  not  of  itself  evidence  of 
snch  possession:  Draper  v.  Shoot,  25  Mo.  197;  69  Am.  Dec.  462,  and  note. 

Covenant  of  Warbantt  Runs  with  Land:  See  Br  axon  v.  MetOy  33  BL 
839;  85  Am.  Dec.  277;  Bostwich  v.  Williams,  36  111.  65;  85  Am.  Dec.  385. 

Contracts  Relating  to  Immovables  abb  Governed  by  thq  Lex  Locs 
Rsi  Stim:  Ivey  v.  LalJand,  42  Miss.  444;  97  Am.  Dec.  475,  and  note. 


Peaslbb  V.  Fletcher's  Estate. 

[60  Vebhont,  188.  J 

General  Words  in  Will,  Following  after  and  Coupled  with  Words 
of  Limited  Signification,  are  restricted  to  the  same  class  of  things  aa 
the  former,  except  where  snch  general  worda  are  in  a  residuary  clause. 
The  clause,  "All  my  personal  goods  and  chattels  on  said  premises  at  the 
time  of  my  decease,"  will  not  therefore  pass  promissory  notes  and  money 
of  the  testatrix  on  the  premises  at  the  time  of  her  decease,  the  clause 
being  preceded  by  the  words,  "with  my  household  furniture,"  there 
being  also  a  residuary  clause  in  the  will,  and  the  amount  of  money  and 
notes  kept  on  the  premises  not  being  definite,  but  often  varying  with 
varying  circumstances. 

Appeal  from  a  decree  of  the  probate  court.  The  opinion 
states  the  case. 

Hard  and  Cushing,  for  the  plaintiff. 

W.  L.  Bumap  and  George  W.  Wales,  for  the  defendant. 

Tyleb,  J.  The  only  question  presented  by  the  bill  of  ex- 
ceptions in  this  case  arises  in  construing  the  following  clause 
in  the  will  of  Mary  M.  Fletcher,  late  of  the  city  of  Burlington, 
deceased,  or  rather  that  part  of  the  clause  which  relates  to  the 
bequest  of  the  personal  estate  of  the  testatrix:  — 

"I  give  to  my  uncle,  George  L.  Peaslee,  of  Auburn,  Maine, 
my  home  place  on  Prospect  Street  in  said  Burlington,  with  my 
household  furniture,  and  all  my  personal  goods  and  chattels 
on  said  premises  at  the  time  of  my  decease." 
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The  plaintiff,  who  is  the  devisee  mentioned  in  said  clause, 
claims  that  the  words,  "All  my  personal  goods  and  chattels 
on  said  premises  at  the  time  of  my  decease,"  are  operative  to 
pass  to  him  seven  promissory  notes  of  one  thousand  dollars 
each,  which  the  testatrix  held  against  one  Manwell,  and 
$1,100.18  in  money,  which  were  in  the  house  or  "home  place" 
of  the  testatrix  when  she  died. 

In  giving  construction  to  this  clause,  we  must  consider  all 
the  words  contained  in  it,  and  also  its  relation  to  the  other 
portions  of  the  will,  in  order  to  ascertain,  if  possible,  the  testa- 
trix's real  intention. 

It  appears  by  the  bill  of  exceptions  that  she  was  accustomed 
to  keep  her  promissory  notes  and  other  like  securities  in  her 
bouse,  and  that  at  the  time  of  the  execution  of  this  will,  which 
was  during  an  illness  from  which  she  did  not  expect  to  re- 
cover, she  had  in  her  house,  besides  the  notes  in  controversy, 
other  promissory  notes  amounting  to  about  eighty  thousand 
dollars;  also  that  she  was  in  the  habit  of  having  certain  United 
States  bonds  brought  from  the  banks  in  the  city,  where  she 
usually  kept  them,  to  her  house,  where  they  would  remain 
during  the  day  while  she  cut  oflF  the  coupons. 

It  is  true  that  the  word  "chattels"  has  a  broad  enough 
signification  to  include  promissory  notes  and  bank  bills,  and 
in  many  locations  in  a  written  instrument,  it  would  be  con- 
strued to  include  them;  but  in  this  case,  if  it  had  been  the 
intention  of  the  testatrix  to  bequeath  to  the  plaintiff  so  large 
an  amount  of  money  and  personal  securities  as  was  often  in 
her  house  and  liable  to  be  there  at  her  decease,  it  is  hardly 
reasonable  to  suppose  that  she  would  have  employed  so  gen- 
eral and  inapt  a  term  as  "goods  and  chattels"  for  that  pur- 
pose, when  she  obviously  might  have  bequeathed  them  in 
unmistakable  language.  Had  she  intended  to  give  her  uncle 
all  such  promissory  notes  and  money  on  hand,  or  any  part 
thereof,  it  is  fairly  presumable  that  she  would  have  said  so 
plainly. 

Again,  we  must  consider  all  the  language  of  the  clause  in 
question, — the  words  "my  household  furniture"  as  well  as 
"my  personal  goods  and  chattels,"  and  determine,  if  we  can, 
what  relation  the  respective  words  bear  to  each  other,  whether 
or  not  the  latter  are  restricted  in  their  meaning  by  the  former. 
The  authorities  on  this  point  are  numerous  and  somewhat 
conflicting;  but  we  find  that  the  general  current  of  them,  both 
in  England  and  in  this  country,  is,  that  except  in  residuary 
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clauses,  general  words,  such  as  "goods"  and  "chattels,"  when 
following  after  and  coupled  with  words  of  a  limited  significa- 
tion, are  restricted  to  the  same  class  as  the  former:  Williams 
on  Executors,  1015,  1017,  and  cases  cited.  Thus  where  the 
testator  bequeathed  to  his  niece  all  his  goods,  chattels,  house- 
hold stuflf,  furniture,  and  other  things,  which  should  be  in  his 
house  at  A,  it  was  decreed  that  cash  found  at  the  testator's 
house  did  not  pass;  for  by  the  words  "other  things"  should 
be  intended  things  of  like  nature  and  species  with  those  be- 
fore specified:  Trafford  v.  Berrige,  1  Eq.  Cas.  Abr,  201.  Jar- 
man,  in  his  work  on  wills,  cites  the  case  of  Lamphier  v. 
Despardj  2  Dru.  &  War.  59,  where  a  testator,  after  devising 
certain  real  estate  to  his  wife,  bequeathed  to  her  all  his  house- 
hold furniture,  plate,  house  linen,  and  "all  other  chattel  prop- 
erty that  he  might  die  seised  or  possessed  of,"  and  after  various 
legacies  he  appointed  A  his  executor  and  residuary  legatee. 
Sir  Edward  Sugden  held  that  "all  other  chattel  property" 
meant  all  ejusdem  generis,  relying  partly  on  the  subsequent 
residuary  gift.  He  thought,  however,  that  the  words  would 
clearly  not  pass  money,  so  that  the  clause  could  not  be  a  gen- 
eral bequest  of  the  entire  personal  estate. 

In  Rawlins  v.  Jennings,  13  Ves.  Jr.  36,  the  bequest  was, 
"  unto  my  wife,  Alice  Jennings,  200  pounds  per  year,  being 
part  of  the  moneys  I  now  have  in  bank  security,  entirely  for 
her  own  use  and  disposal,  together  with  all  my  household 
furniture  and  efiects  of  what  nature  or  kind  soever  that  I  may 
be  possessed  of  at  the  time  of  my  decease."  The  master  of  the 
rolls  said:  "The  second  question  arises  upon  the  widow's 
claim  of  the  whole  residue  of  the  personal  estate,  as  passing 
to  her  under  the  general  word  'efiects.'  That  claim  can- 
not be  sustained.  Part  of  his  property  being  particularly 
given  to  her  afterwards,  the  word  'efiects '  must  receive  a  more 
limited  interpretation,  and  must  be  confined  to  articles  ejus- 
dem generis  with  those  specified  in  the  preceding  part  of  the 
sentence,  viz.,  household  furniture." 

In  Dole  V.  Johnson,  3  Allen,  364,  the  testator  bequeathed  to 
his  widow  all  his  household  furniture,  wearing  apparel,  and 
all  the  rest  and  residue  of  his  personal  property.  Hoar,  J.,  in 
construing  this  clause,  said:  "  We  think  the  meaning  of  the 
whole  will  is  made  most  consistent  by  restricting  the  word 
'  property '  to  chattels  ejusdem  generis  with  those  enumerated. 
By  this  construction  the  widow  will  take  absolutely  the  house- 
hold furniture,  wearing  apparel,  and  other  chattels  in  and  about 
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the  house  of  the  testator,  adapted  to  personal  use  and  con- 
venience, such  as  books,  pictures,  provisions,  watches,  plate, 
carriages,  domestic  animals,  and  the  like,  but  not  including 
money,  stocks,  securities,  or  evidences  of  debt." 

In  Johnson  v.  Goes,  128  Mass.  433,  where  the  bequest  was  as 
follows:  "I  give  to  my  wife  all  my  personal  property,  my 
household  effects,  horses,  carriages,  life  insurance,  etc.," — the 
court  held  that  this  general  term,  "  all  my  personal  property," 
was  not  used  in  its  ordinary  sense,  that  the  language  did  not 
purport  to  bequeath  the  residuum  of  the  testator's  property, 
and  construing  it  in  connection  with  the  words  immediately 
following,  "  my  household  effects,"  etc.,  that  the  testator's  pur- 
pose was  to  describe  property  of  the  same  kind,  and  that  he 
used  the  adjective  "personal"  as  descriptive  of  chattels  of 
personal  use  and  convenience,  not  including  stocks,  securities, 
or  other  productive  property. 

In  Benton  v.  Benton,  63  N.  H.  289,  56  Am.  Rep.  512,  the 
bequest  was  as  follows:  "  I  give  my  wife  every  article  of  house- 
hold furniture,  books,  etc.,  and  every  other  article  of  personal 
property  in  and  about  said  homestead,  or  wherever  found  be- 
longing to  my  estate  ";  and  under  it  the  widow  and  the  resid- 
uary legatees  both  claimed  the  bank  shares,  notes,  and  cash  on 
hand.  The  court  held  that  the  words,  "  every  other  article  of 
personal  property,"  were  limited  to  the  same  class  of  things  as 
those  enumerated,  and  did  not  include  the  bank  stock,  notes, 
and  cash  claimed  by  the  widow. 

Were  there  no  residuary  clause  in  this  will,  the  words  in 
question  might  and  probably  would  be  construed  to  pass  this 
property  to  the  plaintiff,  for  the  reason  that  courts  are  always 
disposed  to  give  the  broadest  meaning  practicable  to  the  words 
of  a  bequest  when  it  is  necessary  to  do  so  in  order  to  prevent 
intestacy.  The  same  is  true  when  words  of  a  general  signifi- 
cation are  found  in  the  residuary  clause  itself,  and  for  the  same 
reason.  Jarman,  in  commenting  upon  cases  which  indicate 
the  disposition  of  judges  of  the  present  day  to  adhere  to  the 
rule  which  gives  to  words  of  a  comprehensive  import  their  full 
extent  of  operation,  remarks,  however,  "that  in  all  the  pre- 
ceding cases  there  was  no  other  bequest  capable  of  operating 
on  the  general  residue  of  the  testator's  personal  estate,  if  the 
clause  in  question  did  not.  Where  there  is  such  a  bequest  it 
supplies  an  argument  of  no  inconsiderable  weight  in  favor  of 
the  restricted  construction  which  is  then  recommended  by  the 
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anxiety  always  felt  to  give  to  a  will  such  a  construction  as  will 
render  every  part  of  it  sensible,  consistent,  and  effective." 

Many  of  the  cases  cited  by  the  plaintiff's  counsel  are  upon 
the  construction  of  residuary  clauses  in  wills.  Such  is  the 
case  of  Parker  v.  Marchant,  20  Eng.  Ch.  290,  where  it  waa 
held  that  the  words  "  goods,  chattels,  and  effects,"  after  an 
enumeration  of  various  articles,  carried  the  residue  of  the  tes- 
tator's property.  The  vice-chancellor,  in  considering  the 
point  whether  by  these  words  the  testator  had  disposed  of  the 
general  residue  of  his  personal  estate  or  had  so  far  died  intes- 
tate, said:  "This  turns  upon  the  meaning  to  be  attributed  to 
the  words,  *  goods,  chattels,  and  effects,'  having  regard  to  the 
position  in  which  they  are  found  in  the  will,  and  having  regard 
also  to  the  whole  contents  of  the  will."  Such  also  is  the  case 
of  Brown  v.  Cogswell,  5  Allen,  656. 

The  will  under  consideration  contains  a  residuary  clause. 
After  the  bequest  to  her  uncle  the  testatrix  gave  all  the  residue 
of  her  estate,  except  two  small  legacies,  to  the  Mary  Fletcher 
Hospital. 

Upon  these  well-recognized  rules  of  construction,  we  hold 
that  the  words  "goods  and  chattels,"  in  the  connection  in 
which  they  are  found,  should  be  construed  as  having  only  a 
restricted  and  limited  signification,  and  as  not  including  said 
Manwell  notes  and  cash  on  hand;  that  they  are  further  re- 
stricted in  their  meaning  by  the  word  "  personal,"  which  indi- 
cates, when  considered  in  its  relations  to  the  words  "household 
furniture,"  that  the  testatrix  intended  by  the  words  in  ques- 
tion to  bequeath  only  other  articles  of  the  same  kind,  belong- 
ing to  the  house,  "savoring  of  the  locality,"  adapted  and 
pertaining  to  her  personal  use.  This  view  is  sustained  by  the 
fact  that  DO  definite  amount  of  money  and  notes  was  kept  at 
the  house.  It  often  varied  with  varying  circumstances,  and 
the  notes  and  money  were  carried  away  and  brought  back 
as  the  testatrix  had  occasion  to  go  from  or  return  to  her  home, 
and  were  being  removed  when  she  died. 

To  give  these  words  the  broad  meaning  claimed  for  them  by 
the  plaintiff  would  be  to  invest  them  with  power  by  which  they 
might  have  defeated  what  seems  to  have  been  the  main  pur- 
pose of  the  will,  namely,  the  endowment  of  said  hospital;  for, 
at  times,  nearly  the  entire  personal  estate  of  the  testatrix  was 
in  her  house. 

In  the  view  we  have  taken  of  this  case,  the  testimony  of  the 
plaintiff,  received  by  the  court  below,  was  wholly  immaterial. 
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The  result  is,  the  judgment  of  that  court  is  affirmed,  and  cer- 
tified to  the  probate  court 

Will  Otvino  to  Widow  "all  my  personal  property  which  she  m»y 
think  proper,"  and  directing  that  the  rest  of  said  property  shall  be  sold, 
was  held  not  to  pass  money  in  testator's  possession,  nor  choses  in  action: 
Otrman  v,  Oerman,  27  Pa.  St.  116;  67  Am.  Deo.  451,  and  note.  So  in  Benton 
T.  Benton,  63  N.  H.  289,  56  Am.  Rep.  512,  a  bequest  of  "all  of  the  house* 
hold  fomitnre  on  the  homestead,  inclnding  piano,  books,  etc.,  and  every 
article  of  personal  property  in  and  aboat  the  premises,"  was  held  not  to 
pan  money  or  ehoaes  in  action. 


Claek  V,  Snow. 

[60  VnifOirT.  90S.J 
RioovKRT  HAT  BE  Had  IN  ACTION  AT  Law  ON  LosT  NoTB  payable  to 
order,  but  not  negotiated,  although  it  ia  not  shown  to  have  been  da* 
stroyed. 

Assumpsit.    .The  opinion  states  the  case. 
Pitkin  and  Huse,  for  the  plaintiff. 
John  O.  Wing^  for  the  defendant. 

BoYCE,  C.  J.  The  referee  finds,  among  other  facts,  that  the 
note  on  which  plaintifi"  claims  to  recover  in  this  action  was 
lost,  that  it  had  never  been  negotiated,  and  that  it  has  never 
been  paid.  The  note  was  payable  to  the  order  of  J.  W.  Clark, 
was  lost  soon  after  its  execution,  and  a  copy  of  it  was  made 
and  was  proved  before  the  referee.  The  note  was  not  shown 
to  have  been  destroyed. 

The  only  question  that  arises  for  our  consideration  is, 
whether  the  plaintiflf's  remedy  is  at  law,  or  whether  he  must 
go  to  equity. 

It  is  said  that  "  the  mere  loss  of  an  instrument  will  not  be 
sufficient  to  give  equity  jurisdiction,  but  the  party  must  show 
that  he  has  no  remedy  or  no  sufficient  remedy  at  law."  The 
loss  "must  obstruct  the  right  of  the  plaintiff  at  law,  or  leave 
him  exposed  to  undue  peril  in  the  future  assertion  of  such 
rights":  Bispham's  Principles  of  Equity,  sec.  177.  The  main 
object  of  the  equitable  jurisdiction  seems  to  be  that  a  recov- 
ery may  be  had,  and  at  the  same  time  the  defendant  may  be 
indemnified  against  any  possible  liability  growing  out  of  the 
subsequent  discovery  of  the  lost  instrument:  Id. 

We  have  already  held  that  an  action  at  law  may  be  main- 
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tained,  and  is  the  proper  action  on  a  lost  note  not  negotiable 
or  not  negotiated:  Lazell  v.  Lazell,  12  Vt.  443;  36  Am.  Dec. 
352;  Hopkins  v.  Adams,  20  Vt.  407;  Hough  v.  Barton,  20  Id. 
455. 

In  Lazell  v.  Lazell,  supra,  it  was  decided  that  to  defeat  an 
action  at  law  on  a  note,  the  defendant  must  show  affirmatively 
that  the  note  was  negotiable,  and  had  been  actually  nego- 
tiated, or  that  it  was  payable  to  bearer,  so  as  to  pass  by  deliv- 
ery. In  Hopkins  v.  Adams,  supra,  the  grounds  of  the  equitable 
jurisdiction  were  exhaustively  considered  by  Judge  Redfield 
in  the  opinion,  where  he  says  that  in  the  case  of  promissory 
notes  "not  negotiable,  or  not  negotiated,  where  the  loser  may 
sue  at  law,  the  principal  ground  of  the  jurisdiction  must  be 
the  necessity  of  discovery,  and  the  accident  by  which  that 
which  the  parties  have  constituted  their  contract  has  become 
incapable  of  performing  its  destined  office." 

It  remains  only  to  consider  whether  the  recent  decision  in 
Adams  v.  Edmunds,  55  Vt.  352,  is  in  conflict  with  the  prin- 
ciple announced  in  the  former  decisions,  and  ought  to  govern 
this  case.  The  note  there  was  payable  to  bearer,  and  a  note 
80  payable,  as  remarked  in  Lazell  v.  Lazell,  supra,  passes  by 
delivery.  The  consequence  is,  that  any  finder  might  demand 
payment,  and  against  such  liability  to  an  unknown  finder  the 
maker  should  be  indemnified.  But  the  maker  is  subjected  to 
no  such  risk  in  the  case  of  a  lost  note  payable  to  order  and 
not  negotiated;  for  if  ever  found,  it  cannot  be  negotiated  by 
any  one;  not  by  the  payee,  for  he  has  been  paid;  nor  by  a 
third  party,  for  that  would  presuppose  the  commission  of  a 
forgery,  which  the  law  will  not  presume. 

Another  consideration  to  be  borne  in  mind  in  this  connec- 
tion is,  that  the  note  in  suit,  being  on  demand,  and  the  statu- 
tory period  of  sixty  days  (Rev.  Laws,  sec.  2013)  having  long 
since  expired,  is  overdue,  and  any  one  into  whose  hands  it 
might  come,  by  finding  or  otherwise,  would  hold  it  subject  to 
all  the  infirmities  of  such  paper.  He  would  take  only  the 
rights  of  his  assignor,  and  could  not  be  a  bona  fide  purchaser. 

We  cannot  see  how  the  defendant  will  be  subjected  to  any 
risk  by  the  payment  of  this  note,  and  so  do  not  consider  him 
entitled  to  indemnity;  and  as  no  other  objection  is  urged  to 
the  law  jurisdiction,  we  must  hold  that  the  action  is  well 
brought. 

No  question  was  made  as  to  the  plaintiflF's  right  to  recover 
on  the  item  of  book-account  proved  before  the  referee. 
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So  that  the  judgment  of  the  county  court  for  plaintiff  to 
recover  both  items  named  in  the  report,  with  interest  on  the 
same,  and  costs,  is  affirmed. 
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the  only  remedy  ia  in  chancery:  Fella  Point  8av.  ItuL  v.  Weedon,  18  Md. 
320;  81  Am.  Dec.  603;  Mo8e$  v.  Trice,  21  Gratt.  656;  8  Am.  Rep.  609.  Bat 
see  the  notea  to  Bdtoards  v.  McKee,  13  Am.  Deo.  480,  and  Blade  v.  Noland, 
27  Id.  128,  129,  where  the  subject  of  actions  on  lost  notes  is  fully  discussed. 
In  Lcmell  v.  Lcmell,  12  Vt.  443,  36  Am.  Dec.  352,  it  is  held  that  a  lost  not« 
not  negotiable,  or  not  transferred  if  negotiable,  is  reoorerable  upon  at  law. 


HUBBABD    AND    WiFE    V.    MaNWBLL. 

[60  YKBifoirr,  23&] 

RULK  VOB  DiSTKIBUnON  07  ALLUVIAL  ACXXRBTION   FOBMBD  ON  LaNDS  BoK< 

DXRINO  ON  UNNAViaABLB  RiVEB,  owned  by  coterminous  proprietors,  is 
to  extend  the  side  lines  of  each  owner  to  the  nearest  river  bank,  giving 
to  each  that  part  of  the  accretion  formed  in  front  of  his  own  land. 

Trespass  on  the  freehold.  The  deed  from  Lyman  and  wife 
to  Ballou,  referred  to  in  the  opinion,  was  the  deed  through 
which  the  female  plaintiff  derived  her  title,  through  various 
intermediate  conveyances,  and  the  description  in  that  deed 
was  as  follows:  "Beginning  at  a  stake  standing  on  the  bank 
of  Onion  (now  Winooski)  River,  being  the  northeasterly  or 
up-river  comer  of  that  part  of  said  lot  No.  30,  which  was 
heretofore  owned  by  David  Russell  and  Stephen  Russell; 
thence  south  .  .  .  .  ;  thence  north  59  deg.  30  min.;  east  26 
chains  to  the  bank  of  Onion  River;  thence  down  said  river,  by 
the  bank  thereof,  to  the  place  of  beginning,  containing  14  im 
acres."  The  opinion  will  be  understood  by  reference  to  the 
following  diagram  on  the  opposite  page.  Other  facts  are  stated 
in  the  opinion. 

Hard  and  Cwa/iman,  for  the  defendant. 

Wales  and  Walea^  for  the  plaintiffs. 

RoTCE,  C.  J.  This  was  an  action  of  trespass  quare  clausumf 
in  which  the  plaintiffs  claim  to  recover  for  an  entry  upon  land 
claimed  by  the  female  plaintiff,  and  the  taking  and  carrying 
away  timber  growing  thereon.  The  case  was  referred,  and 
was  heard  upon  the  report  made.  The  referee  found  that  the 
parties  were  the  owners  of  two  tracts  of  land  in  Burlington, 
lying  upon  the  bank  of  Winooski  River.     The  plainti£b' 
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land  is  situate  aboye  the  land  of  the  defendant,  and  extends 
along  the  river  for  about  fifty  rods,  and  the  defendant's  for 
about  ninety  rods.  Since  the  parties  acquired  title  to  the 
above  tracts  of  land,  the  entire  river  front  of  plaintifiB'  and 
defendant's  land  had  gradually  and  imperceptibly  receded 
toward  the  north  by  deposits  and  accretions  made  thereon  by 
the  stream,  until,  at  the  time  of  the  alleged  trespass,  extend- 
ing the  side  line  of  the  plaintiffs'  land  straight  to  the  nearer 
river  bank,  the  alluvion  so  formed  in  front  of  their  land 
amounted  to  about  five  acres,  and  the  alluvion  so  formed  in 
front  of  the  defendant's  land  amounted  to  about  eight  and  a 
half  acres.  The  trespass  claimed  to  have  been  committed 
was  upon  the  alluvion  formed  in  front  of  the  defendant's 
land. 

The  plaintiffs  claim  that  their  ownership  of  the  alluvion  is 
not  confined  to  that  formed  in  front  of  their  land,  but  extends 
to  and  embraces  a  portion  of  that  formed  in  front  of  the 
defendant's  land,  and  that  the  alluvion  should  be  divided 
between  the  parties  by  a  line  called  "division  by  shortest 
distance,"  which  is  to  be  drawn  from  the  point  of  intersection 
of  Mrs.  Hubbard's  westerly  line  with  the  old  bank  of  the  river, 
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as  described  in  the  deed  referred  to  in  report  from  Lyman 
and  wife  to  Ballou,  "northwesterly  to  the  nearest  point  on  the 
present  river  bank  perpendicularly  to  the  thread  of  the  stream, 
making  an  acute  angle  with  said  westerly  bank,  as  defined  in 
said  deed;  or  if  that  line  of  division  should  not  be  considered 
the  true  and  correct  one,  then  said  alluvion  should  be  divided 
between  the  parties  by  a  line  called  'division  by  chord  per- 
pendiculars,' according  to  the  rule  laid  down  in  Emerson  v. 
Taylor,  9  Me.  44,  23  Am.  Dec.  521,  extending  from  said  point 
of  intersection  nearly  north  to  the  present  river  bank,  striking 
the  same  at  a  point  about  nineteen  and  three  fourths  rods  up 
stream,  or  easterly  from  where  said  line  called  'division  by 
shortest  distance '  strikes  the  present  river  bank ;  or  if  neither 
of  said  lines  of  division  should  be  adopted,  then  a  line  called 
*  division  by  proportional  of  old  and  new  shore,'  according  to 
the  rule  adopted  in  Deerfield  v.  Arms,  17  Pick.  41,  28  Am.  Dec. 
276,  dividing  said  accretion  between  the  parties  in  proportion 
to  the  extent  of  their  respective  lines  on  the  old  river  bank, 
should  be  adopted." 

The  defendant  claimed  that  the  true  line  of  division  of  said 
alluvion  was  a  line  corresponding  with  the  westerly  line  of 
Mrs.  Hubbard's  land,  as  described  in  said  deed  from  Lyman 
and  wife  to  Ballou;  in  other  words,  that  the  accretions  formed 
along  the  river  bank  of  plaintiffs'  land  belonged  to  them,  and 
those  formed  in  front  of  his  own  land  to  him. 

And  such  we  understand  the  general  rule  to  be  in  the  case 
of  non-navigable  streams:  3  Kent's  Com.  428;  Boone  on  Real 
Property,  sec.  254. 

Alluvion  has  been  defined  to  be  an  addition  to  riparian  land 
gradually  and  imperceptibly  made  by  the  water  to  which  the 
land  is  contiguous,  and  to  be  an  inherent  and  essential  at- 
tribute to  the  original  property,  and  is  said  to  rest  in  the  law 
of  nature,  and  is  analogous  to  the  right  of  the  owner  of  a 
tree  to  its  fruits,  and  the  owner  of  flocks  and  herds  to  their 
natural  increase:  County  of  St.  Clair  v.  Lovingston,  23  Wall.  46. 

The  owner  takes  the  chances  of  injury  and  of  benefit  arising 
from  the  situation  of  his  property.  If  there  be  a  gradual  loss, 
he  must  bear  it;  if  a  gradual  gain,  it  is  his. 

All  the  cases  cited  in  the  briefs  of  counsel  where  a  different 
rule  from  this  natural  and  obvious  one  has  been  adopted,  in- 
cluding those  cases  where  either  one  of  the  rules  contended 
for  by  the  plaintiffs  here  has  been  applied,  were  either  cases 
where,  from  their  peculiar  circumstances,  some  such  method 
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of  division  oeeraed  essential  to  a  fair  and  just  distribution 
between  the  riparian  owners,  or  depended  upon  the  fact  that 
the  lands  in  question  bordered  on  a  navigable  stream,  and  de- 
rived a  great  part  of  their  actual  value  from  that  circumstance, 
and  from  the  benefit  of  the  public  easement:  Per  Shaw,  C.  J., 
in  Deerjield  v.  Arms,  supra. 

The  only  case  to  which  we  have  been  referred  where  this 
court  has  been  called  upon  to  pass  on  a  similar  question  was 
that  of  Newton  v.  Eddy,  23  Vt.  319,  where  the  opinion  was 
written  by  Judge  Redfield,  who  dissented  from  the  result 
arrived  at  by  a  majority  of  the  court.  It  was  decided  upon 
its  own  peculiar  circumstances,  and  with  the  express  recogni- 
tion on  the  part  of  the  court  of  the  fact  that  its  decision  would 
not  be  likely  to  establish  any  general  rule,  and  with  a  confes- 
sion from  the  dissenting  judge  that,  for  his  part,  he  should 
have  preferred  the  rule  of  the  civil  and  common  law. 

All  the  authorities  collected  in  defendant's  brief  agree  in 
recognizing  the  fact  that  the  law  on  this  subject  is  very  un- 
settled, and  in  confessing  the  impossibility  of  establishing  a 
uniform  rule  which  shall  be  calculated  to  meet  the  infinitely 
varying  circumstances  of  cases  that  may  arise,  and  to  secure 
to  the  parties  in  every  case  a  just  and  equitable  distribution 
of  alluvial  lands.  The  object  of  all  the  cases,  as  defined  by 
Shaw,  C.  J.,  in  Deerjield  v.  Arms,  supra,  is,  "  to  establish  a  rule 
of  division  among  these  proprietors  which  will  do  justice  to 
each,  where  no  positive  rule  is  prescribed,  and  where  we  have 
no  direct  judicial  decision  to  guide  us." 

With  this  consideration  in  view,  and  applying  the  principle 
announced  at  the  outset  in  regard  to  the  natural  and  inherent 
right  of  the  owner  of  land,  in  the  absence  of  any  arbitrary 
rule  on  the  subject,  and  when  consistent  with  the  rightful 
claims  of  others,  to  its  accretions  and  increments,  as  he  cor- 
respondingly runs  the  risk  of  loss,  to  ascertain  what  portion  of 
the  alluvion  belonged  to  the  plaintiffs,  the  side  lines  of  their 
land  should  be  extended  to  the  nearest  river  bank;  and  adopt- 
ing that  rule,  it  will  be  seen  that  no  portion  of  the  land  upon 
which  the  trespass  is  alleged  to  have  been  committed  belonged 
to  the  plaintiffs.  And  no  inj  ustice  or  unfairness  is  wrought  by 
this  method  of  division.  The  defendant  has  lost  by  attrition 
about  seven  acres,  situate  on  that  portion  of  the  river  bank  lying 
below  said  alluvial  deposit.  His  total  gain,  therefore,  is  only 
about  one  and  a  half  acres;  while  the  plaintiffs  have  sustained 
no  such  loss  to  be  offset  against  their  gain.     It  can  hardly  be 
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claimed  that  these  clrcumBtances  are  Euch  as  to  require  a  re- 
sort to  any  arbitrary  rule  for  the  purpose  of  working  out  a  fair 
and  equitable  distribution.  The  "peculiar  circumstances" 
governing  the  decision  in  so  many  of  the  cases  cited  in  favor  of 
the  parties  claiming  the  benefit  of  some  such  rule  clearly  do 
not  exist  here,  and  for  that  reason  alone  those  cases  could  not 
be  relied  upon  as  authorities  in  this. 
Judgment  reversed.  

A  DiTTEREMT  BuLK  TBOM  TEAT  LaH)  DOWV  IN  THS  PbIHCIFAL  CasX  FOB 

Appostionment  or  Alluvial  Accbktioxs  eeems  to  have  been  adopted  in 
most  of  the  cases:  See  Deerfield  v.  Arms,  17  Pick.  41,  28  Am.  Dec.  276,  and 
Kehr  v.  Snyder,  114  BL  313,  55  Am.  Rep.  866,  and  cases  cited  therein,  where 
the  rule  was  held  to  be  that  the  accretion  should  be  divided  between  the  par- 
ties in  proportion  to  the  extent  of  their  respective  lines  on  the  old  river  bank. 
See  also  note  to  Hagcm  v.  Campbell,  33  Am.  Dec  276  et  seq. 


Selinas  v,  Veemont  State  Ageioultueal  Sooibtt. 

[60  Vkbhont,  249.J 

Ir  IS  Dtttt  or  Aobioultubal  Socxett  to  Rendeb  Reasonably  Safe  to 
All  Pebsoks  lawfully  in  attendance  the  place  in  which  it  holds  its  pub- 
lic exhibitions.  And  it  is  a  question  of  fact  for  the  jury  to  determine 
whether  such  society  is  guilty  of  negligence  in  permitting,  during  its  ex- 
hibition, a  striking-machine  to  be  used  on  its  grounds,  without  a  guard 
around  it,  whereby  a  person  is  injured.  The  court  cannot  assume,  aa 
matter  of  law,  that  such  machine  was  not  there  by  the  society's  permis- 
sion. If  it  cannot  be  assumed  that  the  machine  was  there  by  license,  it 
is  a  question  of  fact  whether  it  had  been  so  long  upon  the  ground  that 
the  society  ought,  in  the  exercise  of  reasonable  care,  to  have  known  of 
its  presence. 

Whetheb  Plaintitt  has  been  Quilt7  of  Contbibutort  Neolioenob 
is  QiTBsnoN  OF  Faot  for  the  jury  under  proper  instructions  from  the 
court. 

Cask  for  negligence.  There  was  a  verdict  and  judgment  for 
the  plaintiff.    Other  facts  are  stated  in  the  opinion. 

Hard  and  Cushman,  and  Heath  and  WUlard,  for  the  defend- 
ants. 

Pitkin  and  Htiae,  and  T.  R.  Gordon^  for  the  plaintiff. 

Tyler,  J.  The  plaintiff's  evidence,  upon  which  he  rested 
his  case,  and  upon  which  the  defendants  requested  the  court  to 
direct  a  verdict  in  their  favor,  tended  to  show  that  the  defend- 
ants, on  September  8,  1884,  and  on  the  four  succeeding  days, 
held  a  joint  agricultural  and  mechanical  exhibition  in  Howard 
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Park  in  Burlington;  that  the  plaintiff  paid  his  entrance  fee 
on  the  first  day  of  the  exhibition,  and  was  rightfully  upon  the 
grounds;  that  there  was  placed  upon  the  grounds,  about  ten 
rods  from  the  superintendent's  tent,  and  in  nearly  a  direct  line 
between  the  tent  and  Floral  Hall,  a  striking-machine,  consist- 
ing of  a  box  from  two  and  a  half  to  three  feet  long,  a  foot  and 
a  half  high,  and  about  sixteen  inches  wide,  and  so  contrived 
that  a  person  striking  with  a  mallet  weighing  eight  or  ten 
pounds  could  test  his  strength  by  means  of  a  pointer  or  in- 
dicator arranged  in  the  box;  that  the  plaintiff  was  passing 
along  by  the  usual  route  from  the  superintendent's  tent  to- 
wards Floral  Hall,  and  when  near  the  machine,  and  not  ob- 
serving it,  some  person  suddenly  took  up  the  mallet,  and  in 
swinging  it  to  strike  a  blow  hit  the  plaintiff  and  broke  his  leg. 
It  appeared  that  the  accident  occurred  between  two  and  three 
o'clock  in  the  afternoon;  that  the  machine  was  seen  at  that 
place  by  plaintiff's  witnesses  as  early  as  twelve  o'clock;  and 
one  witness  was  confident  he  saw  it  there  between  eight  and 
nine  o'clock  in  the  morning. 

The  question  presented  by  the  plaintiff's  evidence  was, 
whether  or  not  the  defendants  were  guilty  of  negligence  in 
suffering  this  machine,  with  no  guard  around  it,  to  remain 
upon  the  grounds  at  this  place,  and  at  a  time  when  visitors  were 
constantly  passing  and  repassing  it.  The  court  was  requested 
to  hold,  as  matter  of  law,  that  they  were  not. 

Corporations  are  liable  for  their  negligent  torts,  and  for  the 
negligence  of  their  officers  and  servants  acting  in  the  course  of 
their  official  duty  or  employment,  in  the  same  manner  and  to 
the  same  extent  that  individuals  are  liable  under  the  same 
circumstances:  Morawitz  on  Corporations,  2d  ed.,  sees.  725, 
734;  Boone  on  Corporations,  sec.  84. 

As  the  defendants  were  holding  a  public  exhibition  in  this 
park,  and  inviting  visitors  thereto,  it  was  their  duty  to  render 
it  a  reasonably  safe  place  for  all  persons  who  might  lawfully 
be  there  in  attendance. 

It  was  claimed  in  argument  by  defendants'  counsel  that  as 
the  machine  was  not  placed  there  by  the  defendants,  and  its 
use  was  foreign  to  the  purposes  for  which  these  societies  were 
organized,  it  was  a  case  of  ultra  vires,  unless  the  defendants 
recognized  the  act  as  done  in  their  business;  that  there  was 
no  evidence  that  defendants  had  any  interest  in  the  machine, 
or  that  it  was  there  by  their  permission,  or  that  it  was  being 
used  with  their  knowledge.    There  was  evidence,  however. 
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that  it  was  one  of  a  kind  of  machines  commonly  exhibited  at 
public  gatherings  of  this  kind,  and  that  there  were  two  or 
three  of  them  on  the  grounds  at  this  exhibition,  and  in  about 
the  same  locality.  The  court  could  not  assume,  as  matter 
of  law,  that  these  machines,  as  well  as  the  peddlers'  stands, 
victualing  tents,  and  places  of  amusement  were  not  there  by 
the  defendants*  permission.  If  it  were  not  to  be  assumed 
that  the  machine  was  there  by  license,  it  was  a  question  of 
fact  whether  it  had  been  so  long  upon  the  ground  that  the  de- 
fendants ought,  in  the  exercise  of  reasonable  care,  to  have 
known  of  its  presence.  Whether  it  was  dangerous  or  not  de- 
pended upon  its  construction  and  the  manner  in  which  it  was 
used.  These  were  questions  of  fact,  or  at  least  mixed  ques- 
tions of  law  and  fact,  which  could  not  properly  have  been  de- 
cided by  the  court. 

A  remark  made  by  Redfield,  C.  J.,  in  Vinton  v.  Sehtoah,  32 
Vt.  614,  is  applicable  to  this  case:  "  But  when  there  is  no  con- 
flict in  the  testimony  in  regard  to  the  particular  facts,  that 
will  not  always  make  it  a  mere  question  of  law  which  the 
court  may  determine.  If  it  still  rests  upon  discretion,  expe- 
rience, and  judgment,  it  is  matter  of  fact,  and  not  of  law 
merely."  It  was  said  by  Ross,  J.,  in  Whitcomb  v.  Denio,  52  Vt. 
382:  "Whatever  may  be  the  rule  in  other  states  in  regard 
to  its  being  the  duty  of  the  court,  when  the  facts  are  undis- 
puted, to  determine  as  a  matter  of  law  whether  a  thing  has 
been  done  within  a  reasonable  time,  or  with  reasonable  care, 
diligence,  or  prudence,  or  to  determine  any  other  fact  which 
involves  the  judgment  of  the  trier  upon  an  existing  state  of 
facts  and  circumstances,  it  has  been  the  almost  universal  prac- 
tice in  this  state,  from  the  earliest  recollection  of  the  oldest 
members  of  the  court  and  bar,  to  submit  such  question  to  the 
determination  of  the  jury":  Fassett  v.  Roxhury,  55  Id.  555. 
The  only  departure  from  this  practice  was  in  the  often  quoted 
case  of  Briggs  v.  Taylor,  28  Id.  180. 

A  case  in  point,  as  illustrative  of  the  one  under  considera- 
tion, is  Lax  V.  Corporation  of  Darlington,  31  Eng.  Rep.  543, 
cited  in  plaintiff's  brief.  In  that  case  the  defendants  were 
owners  of  a  cattle  market,  and  in  the  market-place  they  had 
erected  a  statue,  around  which  they  had  placed  a  railing  as  a 
fence.  The  plaintiffs  attended  the  market  with  their  cattle, 
and  occupied  a  particular  site,  for  which  they  paid  a  toll.  A 
cow  belonging  to  them,  in  attempting  to  jump  the  railing,  in- 
jured herself  and  died  from  the  injuries.    The  jury  found  that 
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the  railing  was  dangerous.  The  court  held  that  the  defend- 
ants, having  received  toll  from  the  plaintiffs  and  invited  them 
to  the  market  with  their  cattle,  were  in  duty  bound  to  keep 
the  market  in  a  safe  condition;  and  that  an  action  would  lie 
for  the  plaintiff's  loss. 

It  is  insisted  by  defendants'  counsel  that,  to  entitle  the 
plaintiff  to  recover,  it  must  appear  afl&rmatively  that  he  was 
in  the  exercise  of  at  least  ordinary  care  for  his  own  protection; 
and  that  it  did  aflBrmatively  appear  that  he  was  exercising  no 
care  at  all,  but  on  the  contrary,  was  guilty  of  gross  negli- 
gence. 

To  enable  the  plaintiff  to  make  out  a  case,  it  was  incumbent 
on  him  to  show  that  the  defendants  were  negligent  in  regard 
to  this  machine,  and  that  no  want  of  care  on  his  part  con- 
tributed to  the  happening  of  the  accident.  Not  that  he  could 
testify,  or  that  witnesses  could  testify,  in  his  behalf  that  he 
was  in  the  exercise  of  due  care,  but  the  burden  was  on  him 
to  produce  such  a  state  of  the  evidence  as  would  enable  the 
trier  of  the  fact  to  say  that  the  defendants  were  negligent  and 
that  his  own  conduct  was  prudent:  Walker  v.  Westjieldj  39  Vt. 
246;  Bovee  v.  Danville,  53  Id.  183. 

The  plaintiff's  evidence  shows  the  manner  in  which  he  was 
walking  past  this  machine,  not  knowing  of  its  existence. 
Whether  he  was  in  the  exercise  of  that  degree  of  care  which 
the  law  requires,  or  whether  he  was  guilty  of  contributory 
negligence,  was  a  question  of  fact  for  the  jury,  under  proper 
instructions  from  the  court:  Hill  v.  New  Haven,  37  Vt.  501; 
88  Am.  Dec.  618. 

The  judgment  of  the  county  court  aflBrmed. 


OwNSB  or  Premises  Who  Invttes  Persons  ctpon  Them  assnmes  an  obli- 
gation  that  they  &re  in  safe  condition:  Nichols  v.  Washington  eic  R.  R.  Co., 
83  Va.  99;  5  Am.  St.  Rep.  257,  and  note. 

Neqliqekcb  is  a  QcEsnoN  fob  the  Jcbt,  except  when  there  is  No 
CJONBUCT  in  the  Testuont:  Indianapolis  eic.  R'y  Co.  v.  Watson,  114  Ind. 
20;  6  Am.  St.  Rep.  678;  and  the  same  rule  applies  in  determining  what  ii 
contributoiy  negligence:  Beheld  t.  Chicago  etc  R.  R.  Co.,  70  Wis.  216;  6  Am. 
6t  Rep.  168,  and  note. 
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Shoeo  V,  Shoeo. 

[60  YKBKOirr.  268.J 
Marbiaqb  PaoctTBKD  BT  DuBKSS  WILL  BB  Ahkullkd,  where  the  consent 
of  the  petitioner,  a  boy  of  sixteen  years  of  age,  is  shown  to  have  been 
extorted  by  bastardy  proceedings  against  him,  malicioasly  and  withoat 
probable  canse  instigated  and  set  on  foot  by  the  petitionee,  an  nnchaste, 
pregnant  woman  of  mature  age. 

Petition  to  annul  a  marriage.    The  opinion  states  the  case. 
Ormshee  and  BriggSj  for  the  petitioner. 

Ross,  J.  This  is  a  petition  to  have  the  marriage  solemnized 
between  the  parties  annulled,  alleging,  among  other  things, 
that  the  petitioner's  consent  was  obtained  by  force  and  fraud. 
It  comes  to  this  court  on  the  facts  found  by  the  county  court, 
and  the  exceptions  of  the  petitioner  to  the  refusal  of  the 
county  court  to  annul  the  marriage. 

We  have  given  the  matter  somewhat  careful  attention,  both 
because  the  marriage  contract  is  one  in  which  the  public  gen- 
erally is  interested,  and  because  no  attorney  has  appeared  for 
the  petitionee. 

The  controlling  facts  found  by  the  county  court  are,  that 
the  petitioner,  a  lad  sixteen  years  old,  never  had  sexual  inter- 
course with  the  petitionee  before  or  after  the  performance  of 
the  marriage  ceremony,  and  never  cohabited  nor  lived  with 
her.  She  was  older,  of  bad  repute  for  chastity,  and  without 
probable  cause  maliciously  caused  him  to  be  arrested  upon 
bastardy  proceedings.  He  was  greatly  frightened  by  the  ar- 
rest, protested  his  innocence,  but  was  told  by  the  officer  he 
must  get  bail  or  go  to  jail.  He  applied  to  his  father  to  bail 
him,  and  was  refused.  The  father  told  him  to  marry  her,  or 
go  to  jail,  and  advised  him  to  marry  her  and  not  live  with 
her.  When  protesting  his  innocence  to  the  officer,  the  officer 
assured  him  that  would  not  save  him.  He  took  his  father's 
advice,  went  through  the  marriage  ceremony  performed  by 
the  magistrate  who  signed  the  warrant  for  his  arrest,  while 
under  arrest,  in  the  presence  of  the  officer,  and  while  greatly 
frightened,  with  the  fixed  intention  of  never  living  with  her, 
which  he  has  fully  carried  out.  Can  there  be  a  doubt  that 
the  marriage  ceremony  was  procured  by  duress?  What  is 
duress?  Says  Mr.  Bishop  (1  Marriage  and  Divorce,  sec.  210): 
"  Where  a  consent  in  form  is  brought  about  by  force,  menace, 
or  duress, — a  yielding  of  the  lips,  but  not  of  the  mind, — it 
is  of  no  legal  effect."    Bacon's  Abridgment,  under  the  title 
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Duress:  "If  a  man  takes  A.  S.  to  wife  by  duress,  though  the 
marriage  be  solemnized  in  facie  ecclesise,  yet  it  is  merely  void, 
and  they  are  not  husband  and  wife;  for  without  free  consent 
there  can  be  no  marriage."  Again  he  says:  "  It  seems  clearly 
agreed  that  where  a  person  is  illegally  restrained  of  his  lib- 
erty by  being  confined  in  the  common  jail,  or  elsewhere,  and 
during  such  restraint  enters  into  a  bond  or  other  security  to 
the  person  who  causes  the  restraint,  he  may  avoid  the  same 
for  duress  or  imprisonment."  Mr.  Bishop,  in  section  213, 
gives  a  case  agreeing  in  its  facts  with  the  facts  found  by  the 
county  court  in  the  case  at  bar,  except  the  arrest  was  made 
without  warrant,  in  which  the  marriage  was  annulled  for 
duress.  He  intimates  that  if  the  arrest  was  on  a  legal  pro- 
cess it  would  be  otherwise.  No  doubt  that  would  be  true  if 
by  "  legal  process  "  he  means  one  issued  for  legal  cause.  But 
as  to  the  petitionee,  the  process  on  which  she  caused  his  ar- 
rest was  a  pretense,  a  fiction;  because  procured  maliciously, 
and  without  probable  cause.  If  anything,  it  was  worse  than 
an  arrest  without  process,  but  claiming  to  have  one.  Mr. 
Bishop  (sec.  212)  says:  "A  doubt  may  be  entertained  whether 
a  process  would  not  be  void,  if  shown  to  be  both  malicious 
and  without  probable  cause."  But  illegal  pretense,  as  it  was, 
so  far  as  regards  the  petitionee,  it  accomplished  her  wicked 
and  unlawful  purpose,  frightened  the  boy,  and  caused  him  to 
consent  to  the  performance  of  the  marriage  ceremony  in  form 
only, — a  yielding  of  his  lips,  but  not  of  his  mind.  Sartwell  v. 
Horton,  28  Vt.  370,  and  Hoyt  v.  Dewey,  50  Id.  465,  are  full 
authority  that  money  procured  by  a  threatened  arrest,  on  a 
charge  which  the  maker  knows  to  be  false  and  without  foun- 
dation in  fact,  may  be  recovered  back.  In  Sartwell  v.  Horton, 
supra,  the  case  of  Cadaval  v.  Collitis,  4  Ad.  &  E.  858,  is  cited 
with  approval.  The  case  and  decision  is  stated  as  follows: 
"  That  was  an  action  to  recover  money  paid  to  the  defendant 
after  the  plaintiff  had  been  served  with  process.  The  fact 
was  found  by  the  jury  that  the  defendant  knew  that  he  had 
no  claim  upon  the  plaintiflF  when  he  sued  out  his  writ."  Cole- 
lidge,  J.,  observed  that "  no  case  has  decided  that  when  a 
fraudulent  use  has  been  made  of  legal  process,  both  parties 
knowing  throughout  that  the  money  claimed  was  not  due,  the 
party  paying  under  such  process  is  not  to  have  the  assistance 
of  the  law."  Patterson,  J.,  observed  that  "the  jury  concluded 
that  the  defendant  knew  that  the  debt  did  not  exist,  and  that 
he  need  the  process  colorably.    To  say  that  money  obtained 
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by  Buch  extortion  cannot  be  recovered  back  would  be  mon- 
strous." Much  more  monstrous,  in  our  judgment,  would  it  be 
to  hold  that  a  boy  only  sixteen  years  old,  whose  verbal  con- 
sent to  a  marriage  ceremony  had  been  extorted  by  the  use  of 
a  process  knowti  to  be  without  probable  cause,  and  used  ma- 
liciously, instigated  and  set  on  foot  by  an  unchaste,  pregnant 
woman  of  mature  age,  cannot  be  relieved  from  the  life-long 
bondage  of  such  a  wife. 

The  judgment  of  the  county  court  is  reversed,  the  pretended 
marriage  annulled  and  vacated. 


A  Man  Akbested  on  Bastardy  Peoceedings  cannot,  though  he  marrieB 
to  procure  hia  discharge,  have  the  marriage  declared  void  as  procured  by 
duress:  State  v.  Davis,  79  N.  C.  G03;  Johnson  v.  Johns,  44  Tex.  40;  but  where 
the  arrest  was  illegal,  malicious,  and  without  probable  cause:  Soule  v.  Bonney, 
37  Me.  128;  BarUm  v.  Monia,  15  Ohio,  408. 


Foster  v,  Adams. 

[60  Vermont,  892.] 
|gBT,T-«Tt  HAY  Site  at  Once,  where  Buyer  Reittses  to  Oiyk  Note  pay- 
able on  time  with  security,  which  he  agreed  to  give;  and  no  demand  for 
the  note  and  security  is  necessary  where  the  seller  requests  the  buyer  to 
take  the  property  and  pay  for  it  as  agreed,  and  the  latter  refuses  to 

do  BO. 

AfisUMFsrr.    The  opinion  states  the  case. 
A.  E,  Ctbdworthf  for  the  defendant. 
W.  W.  Stickney,  for  the  plaintiffs. 

Tyler,  J.  The  plaintiffs  sold  the  engine  and  boiler  in 
question  to  the  defendant,  on  his  agreement  to  give  them  his 
promissory  note  for  eight  hundred  dollars,  payable  on  time, 
and  secured  by  mortgage  on  this  and  other  property.  After 
taking  the  engine  to  pieces  and  moving  it  about  one  hundred 
feet  preparatory  to  its  removal  from  Peru  to  Jamaica,  the  de- 
fendant decided  not  to  take  the  property,  and  requested  the 
plaintiffs  to  keep  it,  which  they  declined  to  do.  The  defend- 
ant notified  the  plaintiffs  that  he  should  not  take  the  property, 
and  they  told  him  "they  wanted  he  should  take  the  engine 
and  boiler,  and  pay  for  them  us  he  agreed." 

Ordinarily,  when  one  party  sells  goods  to  another  on  a  time 
of  credit,  he  has  no  right  of  action  for  the  price,  either  in 
general  assumpsit  or  book-account,  until  the  time  has  elapsed. 
Had  the  defendant  in  this  case  furnished  the  security,  he 


Jan.  1888.]  Fosteb  v.  Adams.  121 

would  have  been  entitled  to  the  full  terms  of  two  and  three  years' 
credit  before  an  action  could  have  been  maintained  against  him. 
The  question  is,  whether  his  refusal  to  perform  his  part  of  the 
agreement,  as  stated  in  the  referee's  report,  gave  the  plaintiflfs 
a  right  to  withdraw  their  credit  and  bring  their  action  at  once. 

In  the  case  of  Martin  v.  Fuller,  16  Vt.  108,  the  sale  and 
credit  seem  to  have  been  absolute,  and  the  time  of  credit  and 
the  security  agreed  upon  an  after-consideration.  In  Ascutney 
Bank  v.  Ormsby,  28  Id.  721,  it  was  held  that  the  neglect 
and  refusal  of  the  defendant  to  furnish  the  securities  when 
requested  prevented  him  from  claiming  the  benefit  of  tlie 
stipulated  credit;  that  the  plaintifiF  had  the  right,  on  such  a 
refusal,  to  commence  his  action  immediately  and  recover  the 
balance  due.  It  was  held  in  Hale  and  Fish  v.  Jones,  48  Id. 
227,  that  when  there  was  an  agreement  to  give  time  for  pay- 
ment upon  the  debtor's  giving  a  note  with  surety,  i .  such  note 
is  not  given,  the  creditor  may  sue  at  once  in  book*  account  or 
in  general  assumpsit. 

It  seems  clear,  upon  the  report,  that  the  credit  was  not  abso- 
lute, but  conditional  upon  the  defendant's  giving  a  note  secured 
by  mortgage.  As  was  said  by  Redfield,  C.  J.,  in  Rice  v.  An- 
drews, 32  Vt.  691:  "The  security  is  the  consideration  for  the 
credit,  and  when  the  one  fails  the  other  may  lawfully  be 
withdrawn."  Doubtless,  the  cases  of  Eddy  v.  Stafford,  18  Id. 
235,  and  Hale  and  Fish  v.  Jones,  supra,  are  reconcilable  upon 
this  view. 

In  Ascutney  Bank  v.  Ormsby,  supra,  the  necessity  of  a 
demand  for  the  agreed  securities  before  action  brought  is 
recognized.  We  think,  however,  in  this  case  that  the  defend- 
ant's refusal  to  take  the  property,  and  the  plaintiffs'  request 
that  he  should  take  it  and  pay  for  it  as  agreed,  obviated  the 
necessity  of  a  formal  demand  for  the  note  and  mortgage  be- 
fore the  action  was  commenced. 

As  the  defendant  had  taken  possession  of  the  property,  and 
the  title  thereto  had  vested  in  him,  his  refusal  to  give  his 
notes  therefor  secured  by  mortgage,  as  promised,  was  a  waiver 
of  time  in  making  his  payments,  and  entitled  the  plaintiffs 
immediately  to  their  action  in  general  assumpsit  for  the  price 
of  the  goods  sold  and  delivered. 

The  judgment  is  aflQrmed. 


Vendor  of  Goods  to  bk  Paid  for  by  Note  Payablb  in  Futitro,  if 
Buch  note  is  not  given,  may  sue  immediately  for  a  breach  of  the  special  agree- 
ment, and  recover  the  value  of  the  goods  as  damages:  Hanna  v.  MiUa,  21 
Wend.  90;  34  Am.  Dec.  216,  and  note. 
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Drew  v.  Edmunds. 

[60  Vbbmokt,  401.J 
AOOKFTANCK    OF    OfFER  WITHOUT    OBJECTION    OB    CONDITION    BlNDS  PaKTT 

AccEFTiNO,  and  the  party  making  the  ofifer  has  the  right  to  understand 
that  the  acceptance  was  according  to  the  terms  of  the  ofifer. 

AraXBMATIONS  OF  VeNDOB  AS   TO   QuALTTY    OF    EnOINE    AND    BoiLEB    S0U> 

BY  Him  Oonstitutb  Warranty  that  they  are  as  described,  when  such 

affirmations  are  relied  upon  as  the  basis  of  the  sale,  and  are  so  under' 

stood  by  the  vendor. 
Defect  in  Steam-chest  is  not  Latent,  where  it  is  readily  discoverable  by 

taking  ofif  the  cover. 
Plaintiff  Who  Sues  Two  Defendants  cannot  Dent  Counterclaim  on 

the  ground  that  it  did  not  accrue  to  both,  when  he  has  always  treated 

the  deal  as  with  both. 

Assumpsit.  Plea,  non  assumpsit,  and  two  pleas  in  set-oflf. 
The  plainliflF  had  judgment  for  $120,  and  the  defendants  on 
their  plea  in  set-ofif  had  judgment  for  $212.34,  and  judgment 
was  entered  for  the  defendants  to  recover  of  the  plaintiff  the 
balance,  $92.34.  The  referee  found  that  the  defendants 
bought  of  Drew  and  his  partner  Forsaith,  since  deceased,  a 
steam-engine  and  boiler,  upon  a  printed  description  thereof, 
given  to  them  by  the  sellers,  and  other  representations,  which 
are  stated  in  the  opinion.    Other  facts  appear  from  the  opinion. 

French  and  Southgate,  for  the  plaintiff. 

/.  J.  Wilson,  for  the  defendants. 

Veazey,  J.  When  the  plaintiffs  got  word  that  there  was 
difBculty  with  the  governor,  they  made  a  proposition  to  fur- 
nish another,  with  all  the  fittings,  etc.,  and  take  back  the  old 
one,  at  a  difference  of  forty-five  dollars.  The  defendants  ac- 
cepted the  offer  without  objection  or  condition.  Whatever 
might  have  been  the  right  of  the  defendants  independent  of 
this  arrangement,  we  hold  that  having  gone  into  it,  they  must 
stand  by  it.  The  plaintiffs  had  the  right  to  understand,  by 
the  acceptance  of  their  offer  without  notice  of  other  claim,  that 
the  acceptance  was  according  to  the  terms  of  the  offer. 

The  plaintiffs  are  therefore  entitled  to  recover  the  item  of 
forty-five  dollars,  with  interest  thereon  since  April  1,  1881. 

The  plaintiffs  insist  that  the  defendants  cannot  maintain 
their  claim  in  offset  for  several  reasons:  1.  That  there  was 
no  warranty  in  the  sale  of  the  engine  and  boiler.  The  referee 
finds  there  was  a  warranty,  and  bases  that  finding  on  the 
statement  in  the  printed  slip  (taken  in  connection  with  other 
findings)  that  the  engine  bad  been  overhauled  and  put  in 
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good  working  order,  and  was  in  good  order,  and  complete  in 
all  its  parts.  It  is  further  found  that  this  description  and  rep- 
resentation constituted  the  basis  of  the  purchase  by  the  de- 
fendants, and  were  relied  upon  by  them,  as  the  plaintiffs  well 
knew,  and  that  they  knew  nothing  about  such  property  as  to 
its  value  or  quality,  and  had  then  had  no  experience  in  using 
it,  and  it  did  not  appear  that  either  of  the  defendants  exam- 
ined the  engine  and  boiler  before  the  purchase. 

The  findings  are  explicit  that  the  defendant  Edmunds,  who 
made  the  purchase,  told  the  plaintiffs  that  he  had  no  knowl- 
edge of  such  property,  and  if  he  bought  this  engine  and  boiler 
he  should  rely  upon  the  plaintiff's  description  of  them;  and 
that  he  also  told  the  plaintiffs  for  what  purpose  he  wanted 
them,  which  was  the  sawing  of  logs  into  lumber  in  a  eaw-mill. 
The  plaintiffs  were  dealers  in  engines  and  boilers  in  Manches- 
ter, New  Hampshire. 

In  Hogins  v.  PlymptoUj  11  Pick.  99,  Shaw,  C.  J.,  said: 
"  There  is  no  doubt  that,  in  a  contract  of  sale,  words  of  de- 
scription are  held  to  constitute  a  warranty  that  the  articles 
sold  are  of  the  species  and  quality  so  described."  Again,  in 
Winsor  v.  Lombard,  18  Id.  60,  the  same  learned  judge  said: 
"It  is  now  held  that,  without  express  warranty  or  actual 
fraud,  every  person  who  sells  goods  of  certain  denomination 
or  description  undertakes,  as  part  of  his  contract,  that  the 
thing  delivered  corresponds  to  the  description,  and  is  in  fact 
an  article  of  the  species,  kind,  and  quality  thus  expressed  in 
the  contract  of  sale." 

This  doctrine  has  been  reasserted  in  many  cases  in  Massa- 
chusetts and  elsewhere.  In  this  state,  in  Beats  v.  Olmstead, 
24  Vt.  114,  58  Am.  Dec.  150,  it  was  held  that  when  the  ven- 
dor's statements  form  the  sole  basis  of  the  sale,  his  declara- 
tions are  ordinarily  to  be  regarded  as  a  warranty. 

The  referee  finds  that  the  engine  was  not  in  good  order  and 
complete  in  all  its  parts,  nor  had  it  been  put  in  good  working 
order,  according  to  the  printed  description.  There  was  there- 
fore the  positive  aflBrmation  that  the  article  had  certain  quali- 
ties which  the  referee  finds  it  did  not  have,  and  this  affirmation 
was  relied  upon  as  the  basis  of  the  sale,  and  was  so  understood 
by  the  vendors.  In  Pasley  v.  Freeman,  3  Term  Rep.  57,  Bul- 
ler,  J.,  referring  to  the  early  cases  of  Cross  v.  Gardner,  Garth. 
90,  3  Mod.  261,  and  Medina  v.  Stoughton,  1  Ld.  Raym.  593, 
Salk.  220,  said:  "It  was  rightly  held  by  Holt,  C.  J.,  and  has 
been  uniformly  adopted  ever  since,  that  an  affirmation  at  the 
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time  of  a  sale  is  a  warranty,  provided  it  appear  in  evidence  to 
have  been  so  intended."  In  determining  whether  it  was  so 
intended,  Benjamin,  in  his  work  on  sales,  section  613,  says: 
"A  decisive  test  is,  whether  the  vendor  assumes  to  assert  a 
fact  of  which  the  buyer  is  ignorant,  or  merely  states  an  opin- 
ion or  judgment  upon  a  matter  of  which  the  vendor  has  no 
special  knowledge,  and  on  which  the  buyer  may  be  expected 
also  to  have  an  opinion,  and  to  exercise  his  judgment.  In  the 
former  case  there  is  a  warranty;  in  the  latter,  not." 

In  view  of  all  the  facts  in  the  report,  we  think  it  impossible 
to  predicate  error  in  the  conclusion  of  the  referee  that  there 
was  a  warranty. 

It  is  further  claimed  that  the  breach  found  by  the  referee  is 
in  respect  to  a  latent  defect.  An  express  warranty  covers  a 
latent  defect.  But  we  do  not  think  the  defect  in  the  steam- 
chest  as  found  by  the  referee  was  a  latent  defect.  It  was 
readily  discoverable,  on  taking  ofif  the  cover,  that  the  chest 
had  been  badly  eaten  by  steam,  and  had  been  fixed  up  with 
red-lead  or  putty.  It  would  seem  that  such  a  defect  could 
not  escape  observation  in  overhauling  an  engine,  as  the  plain- 
tiffs said  they  had  done.  The  defendants  could  not  discover 
the  defect,  because  not  visible  until  the  cover  was  removed, 
and  they  would  have  no  occasion  to  take  it  off  if  in  good 
order.    They  had  the  right  to  rely  on  the  representation. 

It  is  further  claimed  that  the  offset  did  not  accrue  to  both 
defendants,  and  so  must  fall. 

We  see  no  good  ground  for  severing  the  deal.  It  ran 
through  several  months,  and  the  plaintiffs  always  treated  it  as 
a  deal  with  both  defendants,  and  made  their  writ  and  specifi- 
cations against  both.  They  are  in  no  situation  to  deny  a 
counterclaim  in  the  lawsuit  in  behalf  of  both. 

Judgment  reversed,  and  judgment  for  tho  defendants  for 
$28.44,  without  costs.  

Representations  by  Vendor  upon  WracH  He  Intends  that  Vendee 
SHALL  Rely,  and  upon  which  the  latter  does  rely  in  making  a  purchase, 
amount  to  a  warranty:  HaJin  v.  DooUttle,  18  Wis.  196;  86  Am.  Dec.  757;  and 
see  Ellis  v.  Andrews,   56  N.Y.  83;  15  Am.  Rep.  382-386,  note. 

Patent  and  Latent  Defects  in  Arttcle  Sold:  See  Roberta  v.  Jenldna, 
21  N.  H.  116;  53  Am.  Dec.  178,  note.  In  Tabor  v.  Peters,  74  Ala.  90,  49 
Am.  Rep.  804,  it  was  held,  on  the  sale  of  a  churn,  represented  as  a  juniper- 
wood  chum  with  nickel-plated  dasher,  and  which  proved  to  be  made  of 
painted  pine  with  polished  iron  dasher,  that  the  defects  were  not  so  patent 
aa  to  avoid  the  warranty. 
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Palmer  v.  Village  of  St.  Albans. 

[60  Vebmont,  427.] 

Law  does  not  Impute  to  One  Man  Negligence  of  Another  nnleas  the 
relation  of  master  and  servant  exists  between  them.  To  charge  one 
man  with  the  negligence  of  another,  it  ia  not  suf&cient  to  show  that  the 
latter  was,  at  the  time,  acting  under  the  employment  of  the  former,  but 
it  must  be  shown  that  such  employment  created  between  them  the  rela- 
tion of  master  and  servant. 

Municipal  Corporation  is  not  Liable  fob  Injuries  Resulting  hiom 
Negligence  of  its  Employee  in  piling  tiles  at  the  direction  of  its 
street  commissioner  in  the  corporation  yard,  when  the  corporation 
neither  owned  the  tiles,  nor  had  the  custody  or  control  of  them;  but  the 
commissioner,  taking  advantage  of  his  official  position,  was  acting,  as  to 
the  tiles,  not  as  the  servant  of  the  corporation,  but  as  an  individual  for 
his  private  gain,  the  act  of  piling  the  tiles  not  amounting  to  a  nuisance, 
and  no  public  trust  being  involved.  And  in  an  action  against  such  corpo- 
ration to  recover  for  such  injuries,  parol  evidence  is  admissible  to  prove 
that  it  neither  owned  nor  controlled  the  tiles,  although  they  had  been 
shipped  to  it,  and  a  bill  of  them  had  been  rendered  to  it,  and  allowed  by 
the  president  of  its  board  of  trustees. 

Occupant  of  Realty  is  not  Liable  for  Injuries  Resulting  from  Neg- 
ligent Use  of  Personal  Property  on  It,  when  such  personal  prop- 
erty b  neither  owned  nor  controlled  by  him,  unless  such  use  amounts  to 
a  nuisance. 

Cause  will  not  be  Remanded  to  Referee  for  Revision  of  his  Find- 
ings as  to  a  certain  point,  which,  it  is  alleged,  was  not  regarded  as  very 
important  by  counsel,  nor  given  much  prominence  on  the  trial,  when 
the  record  shows  that  the  point  was  brought  to  the  attention  of  the 
referee  by  both  sides,  and  discussed  by  the  court  below. 

Case  for  negligence.  There  was  judgment  on  the  report  of 
the  referee  for  damages.  The  referee  found  that  the  defend- 
ant was  a  municipal  corporation  duly  organized;  that,  at  the 
time  of  the  injury  complained  of,  one  Mason  was  its  duly  ap- 
pointed street  commissioner;  that  the  corporation  was  the 
lessee  of  a  corporation  yard  adjoining  premises  occupied  by 
the  plaintififs;  that  employees  of  the  corporation  negligently 
piled  a  quantity  of  tiles  against  the  fence  between  the  corpo- 
ration yard  and  the  plaintiffs'  lot,  causing  the  fence  to  fall 
upon  the  female  plaintiflF,  thereby  inflicting  upon  her  severe 
bodily  injury,  there  being  no  contributory  negligence  on  her 
part.  The  defendant  offered  evidence  tending  to  prove  that 
the  tiles  were,  at  the  time  of  the  injury,  the  property  of  Ripley 
Sons,  and  were  in  the  custody  and  control  of  said  Mason  as 
an  individual,  and  not  in  his  official  capacity.  The  referee 
admitted  this  evidence,  subject  to  plaintiffs'  objection,  and 
found  that,  if  said  evidence  was  properly  admitted,  it  showed 
that,  at  the  time  of  the  accident,  the  tiles  were  not  the  prop- 
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erty  of  the  corporation,  and  were  not  in  the  custody  and  con- 
trol of  it  or  of  its  servants  or  employees,  as  such.  The  ex- 
hibits mentioned  in  the  opinion  were  bills  of  drain  pipe  pre- 
sented to  the  village  of  St.  Albans  by  Ripley  Sons,  and  marked 
"allowed"  by  the  president  of  the  board  of  trustees.  Other 
facts  are  stated  in  the  opinion. 

WUson  and  Hall,  and  Cross  and  Start,  for  the  defendant. 
M.  Buck  and  Son,  for  the  plaintiffs. 

Rowell,  J.  The  defendant  offered  evidence  tending  to 
show  that  before  and  at  the  time  in  question  the  tiles  were 
the  property  of  Ripley  Sons,  and  in  the  custody  and  control 
of  Mason  as  an  individual,  and  not  as  water  superintendent 
nor  street  commissioner,  both  of  which  oflSces  he  had  for  a 
long  time  and  then  held.  The  plaintiffs  objected  to  the  ad- 
mission of  this  evidence,  for  that  it  was  not  competent  to  show 
such  facts.  But  the  referee  admitted  it,  and  found  therefrom 
certain  facts  which  he  details,  and  from  those  facts  alone  he 
finds  that  the  tiles  in  the  corporation  yard  on  the  day  of  the 
accident  were  not,  when  piled  there  the  fall  before,  nor  thence 
until  after  the  accident,  the  property  of  the  village,  nor  in  its 
custody  or  control,  nor  in  the  custody  or  control  of  its  servants 
or  employees  as  such. 

It  was  competent  to  show  what  it  is  said  the  evidence 
tended  to  prove,  unless  it  is  to  be  said  that  the  village  is 
liable  any  way,  because  the  tiles  were  on  its  land,  and  in  its 
apparent  custody  and  control.  But  such  is  not  the  rule  in  re- 
spect of  real  estate,  as  we  shall  see,  unless  the  act  complained 
of  is  a  nuisance  in  itself,  or,  perhaps,  a  public  trust  is  in- 
volved, neither  of  which  elements  is  present  here. 

It  is  not  claimed  that  the  evidence  did  not  tend  to  show  the 
facts  found  from  it,  but  that  the  finding  from  those  facts  is 
unwarranted.  And  here  the  question  is.  Do  those  facts  tend 
to  support  the  finding?  If  they  do,  the  finding  must  stand. 
It  is  true,  as  argued,  that  many  of  them  tend  strongly  against 
the  finding,  and  to  show  that  the  custody  and  responsible  con- 
trol of  the  tiles  were  in  the  village  in  fact  as  well  as  in  ap- 
pearance, and  for  its  own  purposes  and  business;  but  it  is 
also  true  that  some  of  them  tend  to  show  the  contrary,  and  to 
support  the  finding,  and  so  it  must  stand,  and  the  case  be  de- 
cided from  that  standpoint;  for  we  do  not  think,  as  argued  by 
Mr.  Buck,  that  the  exhibits  referred  to  preclude  parol  evidence 
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of  ownership,  nor  that  the  defendant  is  estopped  to  deny  its 
custody  of  the  tiles. 

It  is  contended  that  the  rule  laid  down  in  Joel  v.  Morison,  6 
Car.  &  P.  501,  governs  this  case.  There  the  defendant's  ser- 
vant, in  going  from  one  place  to  another  with  his  master's 
team  on  his  master's  business,  drove  extra  viam  for  some  pur- 
pose of  his  own,  and  while  thus  driving  negligently  ran  against 
and  injured  the  plaintiff;  and  it  was  held  that  if  the  servant 
was  going  out  of  his  way  against  his  master's  implied  com- 
mand when  driving  on  his  master's  business,  he  made  his 
master  liable;  but  if  he  was  going  on  a  frolic  of  his  own,  with- 
out being  at  all  on  his  master's  business,  that  the  master  was 
not  liable.  The  law  is  here  most  properly  laid  down,  as  said 
in  Sleath  v.  Wilson,  9  Car.  &  P.  607,  where  it  is  said  to  be 
quite  clear  that  if  a  servant,  without  his  master's  knowledge, 
takes  his  carriage  out  of  the  coach-house,  and  with  it  commits 
an  injury,  the  master  is  not  liable,  and  on  the  ground  that  he 
has  not  intrusted  the  servant  with  the  carriage;  but  that, 
when  the  master  has  intrusted  the  servant  with  the  carriage, 
it  is  no  answer  to  say  that  the  servant  acted  improperly  in  its 
management,  for  if  so,  it  might  be  claimed  that  if  the  master 
directs  his  servant  to  drive  slowly,  but  he  disobeys  and  drives 
fast,  and  thereby  negligently  causes  an  injury,  the  master  is 
not  liable,  which  is  not  the  law,  for  in  such  case  the  master  is 
liable,  because,  by  intrusting  the  servant  with  the  carriage,  he 
has  put  it  in  his  power  to  mismanage  it. 

Qvinn  v.  Power,  87  N.  Y.  535,  41  Am.  Rep.  392,  is  much  to 
the  same  point.  There  the  defendant  owned  a  ferry-boat  run- 
ning across  the  Hudson  between  two  points.  One  day  when 
the  boat  was  making  a  regular  trip,  the  pilot  in  charge  took 
on  a  boatman  as  matter  of  favor,  and  agreed  to  put  him  on 
board  his  boat,  which  was  part  of  a  tow  passing  up  the  river. 
The  ferry-boat  diverged  from  its  course  to  reach  the  tow,  and 
through  the  negligence  of  those  in  charge  collided  with  a 
canal-boat  attached  to  the  tow,  whereby  the  plaintiff's  intes- 
tate was  thrown  into  the  river  and  drowned ;  and  the  defend- 
ant was  held  liable.  In  discussing  the  case,  the  court  says: 
"When  this  ferry-boat  left  the  dock  at  Athens,  it  started  for 
its  terminus  at  Hudson.  It  took  freight  and  passengers  to 
transfer  across  the  river.  Servants  and  boat,  as  the  latter 
moved  out  into  the  river,  were  doing  the  master's  business, 
and  acting  both  in  the  line  of  duty  and  employment.  There 
was  a  usual  track  or  route  by  which  the  boat  croBsed.    It  may 
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even  have  been  selected  and  directed  by  the  owner.  In  devi- 
ating from  it,  the  servants  might  disregard  the  instructions  of 
the  master,  but  they  were  none  the  less  engaged  in  the  mas- 
ter's business  of  transporting  freight  and  passengers  from  one 
point  to  the  other  because  they  did  not  follow  the  usual  route 
or  pursued  another  or  even  a  forbidden  track.  They  were 
still  doing  their  master's  business,  though  in  a  manner  con- 
trary to  his  instructions.  If  they  stopped  the  boat  in  the 
middle  of  the  river,  they  did  not  cease  to  be  engaged  in  the 
master's  business.  Even  if  the  motive  was  some  purpose  of 
their  own,  they  were  still  about  their  usual  employment, 
although  pursuing  it  in  a  way  to  subserve  their  own  purpose 
also.  When  they  took  this  passenger  to  the  tow,  and  in  so 
doing  deviated  from  the  usual  course,  and  stopped  the  boat 
mid-river  for  that  reason,  they  were  still  engaged  in  the  mas- 
ter's business  of  transporting  freight  and  passengers  across 
the  river.  They  were  doing  it  in  a  way  not  authorized,  per- 
haps, and  possibly  in  some  sense  to  effect  a  purpose  of  their 
own;  but  they  were  none  the  less  acting  within  the  scope  of 
their  employment,  and  engaged  in  their  master's  business." 
This  reasoning  brings  out  clearly  both  the  rule  and  its  appli- 
cation. 

The  rule  of  respondeat  superior  is  of  universal  application 
whether  the  act  be  one  of  omission  or  of  commission,  whethev 
negligent  or  fraudulent.  And  it  makes  no  difference  that  the 
master  did  not  know  of  the  act,  or  disapproved  it,  or  even  for- 
bade it,  provided  the  servant  was  acting  at  the  time  for  the 
master  and  within  the  scope  of  the  business  intrusted  to  him: 
Philadelphia  etc.  R.  R.  Co.  v.  Derby,  14  How.  468;  Rounds  v. 
Delaware  etc.  R.  R.  Co.,  64  N.  Y.  129;  21  Am.  Rep.  597; 
Quinn  v.  Power,  87  N.  Y.  635. 

But  the  foundation  of  the  rule  is  the  relation  of  master  and 
servant.  When  that  does  not  exist,  the  law  does  not  impute 
to  one  man  the  negligence  of  another:  Hexamer  v.  Webb,  101 
N.  Y.  377;  54  Am.  Rep.  703;  Quarman  v.  Burnett,  6  Mees.  &  W. 
499.  Hence,  the  modern  cases  all  show  that  it  is  not  enough, 
in  order  to  charge  one  man^p^ith  the  negligence  of  another,  to 
show  that  the  latter  was  acting  at  the  time  under  the  employ- 
ment of  the  former;  but  you  must  go  further,  and  show  that 
the  employment  created  the  relation  of  master  and  servant  be- 
tween them:  Hilliard  v.  Richardson,  3  Gray,  340;  63  Am. 
Dec.  743,  where  the  cases  are  collated  and  commented  upon. 

Now,  testing  -this  case  by  the  rule  invoked  for  its  govern- 
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ment,  we  regard  the  finding  that  the  tiles  were  not  the  prop- 
erty of  the  village,  nor  in  its  custody  or  control,  as  perfectly 
fatal  to  the  plaintifi''s  right  of  recovery,  as  it  absolutely  nega- 
tives the  existence  of  the  relation  of  master  and  servant  be- 
tween the  village  and  Mason  or  any  other  of  its  eroployees  in 
respect  of  the  tiles,  and  precludes  the  considerations  urged 
upon  us  to  show  the  contrary.  Although  Mason  and  the 
others  who  handled  and  piled  the  tiles  were  at  the  time  the 
employees  of  the  village,  yet  they  were  not  its  servants  as  to 
them,  for  it  was  not  the  business  of  the  village,  nor  a  matter 
in  which  it  had  any  property,  nor  over  which  he  had  any  con- 
trol; but  it  was  a  frolic  of  Mason's  own,  in  which  he  seems  to 
have  taken  advantage  of  his  oflQcial  position  for  the  purpose  of 
private  gain. 

Nor  do  we  see  any  other  ground  on  which  the  plaintiffs  can 
stand. 

It  has  sometimes  been  said  that  there  is  a  distinction  in  this 
respect  between  fixed  and  movable  property,  and  that  one  in 
the  possession  of  the  former  must  take  care  that  it  is  not  so 
used  as  to  injure  others,  and  this,  whether  it  be  used  by  his 
own  immediate  servants  or  by  contractors  or  their  servants; 
that  injuries  done  upon  such  property  are  in  the  nature  of 
nuisances,  for  which  the  occupant  ought  to  be  held  chargeable 
when  occasioned  by  those  whom  he  brings  upon  it;  that  the 
law  confines  its  use  to  him,  and  he  should  take  care  not  to 
bring  persons  upon  it  who  do  mischief  to  others.  This  dis- 
tinction is  adverted  to  in  Laugher  v.  Painter,  5  Barn.  &  C.  547; 
Mayor  etc.  of  New  York  v.  Bailey,  2  Denio,  433;  and  noticed 
in  Qimrman  v.  Burnett,  6  Mees.  &  W.  499.  But  on  full  con- 
sideration in  Hohbit  v.  London  etc.  R.  R.  Co.,  4  Ex.  254,  it  was 
held  that  there  is  no  such  distinction  except  when  the  act 
complained  of  is  such  as  to  amount  to  a  nuisance.  And  this 
is  undoubtedly  the  present  view.  But  possibly  we  should  add 
to  the  exception  cases  involving  a  public  trust,  as  intimated 
in  Hilliard  v.  Richardson,  3  Gray,  349,  364;  63  Am.  Dec.  743. 

The  result  is,  that  the  judgment  below  is  reversed,  and  judg- 
ment on  the  report  for  the  defendant. 

The  petition  for  a  new  trial,  preferred  by  the  defendant,  has 
no  foundation,  and  is  dismissed  with  costs. 

And  now  before  entry  of  judgment,  the  plaintifiB  move  that 
the  judgment  below  be  reversed  pro  forma,  and  the  cause  re- 
manded, to  the  end  that  the  report  may  be  recommitted  to  the 
referee  for  him  to  revise  his  finding  in  respect  of  the  owner- 
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ship,  custody,  and  control  of  the  tiles,  because,  it  is  said,  that 
point  was  not  regarded  by  plaintiff's  counsel  as  very  matierial, 
and  was  not  given  much  prominence  before  the  referee;  and 
counsel  think  that  the  finding  of  the  referee  is  so  manifestly 
wrong  that  on  further  hearing  and  full  argument,  even  with- 
out more  testimony,  it  is  very  certain  he  would  change  it. 

When  this  case  was  here  on  exceptions  to  the  directing  of  a 
verdict  for  the  defendant, — 56  Vt.  519, — a  prominent  question 
was,  whether  there  was  evidence  tending  to  show  that  the  vil- 
lage had  the  custody  and  control  of  the  tiles;  and  it  was  held 
that  there  was,  and  that  if  it  had,  their  ownership  was  imma- 
terial. It  also  appears  from  papers  now  handed  up  that  the 
point  was  brought  to  the  attention  of  the  referee  by  both  sides, 
as  well  in  requests  for  findings  as  in  the  briefs  of  counsel.  It 
also  appears  from  briefs  used  before  the  county  court  that 
the  matter  was  discussed  there. 

In  these  circumstances,  we  know  of  no  practice  that  will 
warrant  the  granting  of  this  motion.  It  amounts  to  asking 
for  a  new  trial  for  the  purpose  of  experimenting  with  the  ref- 
eree for  a  dilBferent  result. 


When  Act  of  Incumbent  of  Office  i3  to  be  Regabded  as  an  Offi- 
cial Act,  and  when  not,  —  It  ia  often  difficult  to  determine  whether  an 
act  done  by  an  incumbent  of  an  office  ia  an  official  or  a  mere  private  act. 
Acts  of  an  officer  which  have  no  connection  with  the  duties  of  his  office  are, 
of  course,  purely  private  acts,  and  no  more  official  acta  than  the  same  acts 
would  be  if  done  by  a  person  in  a  private  station:  StcUe  v.  Conover,  28  N.  J.  L. 
224;  78  Am.  Dec.  54;  Sooy  v.  Staie,  39  N.  J.  L.  135;  Mayor  v.  Mimy,  33 
Mich.  61;  33  Am.  Rep.  670;  State  v.  Cooii,  14  Minn.  456.  There  can  be  no 
difficulty  in  determining  that  such  acts  are  private.  The  difficulty  arises  in 
cases  where  the  acts  relate  to  matters  with  which  the  officer  has  to  do  as  an 
officer,  and  which  he  does,  or  undertakes  to  do,  colore  officii.  In  reference  to 
Buch  acts,  it  seems  to  be  a  general  rule,  that  to  make  them  official  acts,  it 
must  be  shown  that  they  were  legally  authorized,  and  that  they  were  such 
acts  as  could  be  so  authorized.  Thus  it  is  held  that  a  municipal  corporation 
is  not  liable  for  unauthorized  and  unlawful  acts  of  its  officers,  although  done 
colore  officii:  TJiayerv.  Boston,  19  Pick.  611;  31  Am.  Dec.  157.  Shaw,  0.  J., 
in  delivering  the  opinion  in  that  case,  said:  "As  a  general  rule,  the  corpora- 
tion is  not  responsible  for  the  unauthorized  and  unlawful  acts  of  its  officers, 
though  done  colore  officU;  it  must  further  appear  that  they  were  expressly 
authorized  to  do  the  acts  by  the  city  government,  or  that  they  were  done 
bona  fide  in  pursuance  of  a  general  authority  to  act  for  the  city,  on  the  sub- 
ject  to  which  they  relate  ":  See  also  Morrison  v.  City  qf  Lawrence,  98  Mass. 
219.  In  Boom  v.  City  of  Utica,  2  Barb.  104,  it  was  decided  that  a  municipal 
corporation  is  liable  for  a  tortious  act  committed  by  its  agent  pursuant  to  its 
directions  in  relation  to  matters  within  the  scope  of  the  objects  of  its  incor- 
poration; but  not  for  any  unauthorized  acts  of  its  officers,  though  done  colore 
officU.    In  that  case  it  was  held  that  the  city  of  Utica  was  not  liable  for  the 
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act  of  one  of  its  aldermen  in  taking  possession  of  the  honse  and  lot  of 
the  plaintiff  for  tho  purpose  of  placing  in  the  honse  a  person  afflicted  with 
the  small-pox.  And  in  Revolving  Semper  Co.  v.  Tuttle,  61  Iowa,  423,  47  Am. 
Kep.  816,  it  was  held  that  an  order  for  goods  signed  by  township  trustees, 
with  the  addition  of  their  official  description,  but  purporting  in  the  body 
thereof  to  be  their  personal  contract,  the  contract  not  being  such  as  the  town- 
ship could  legally  make,  bound  the  trustees  individually.  In  Hodges  v.  CUj/ 
qf  Buffalo,  2  Denio,  110,  it  was  held  that  a  municipal  corporation  has  no 
power  to  provide  entertainments  on  any  occasion  whatever,  and  that  the  city 
was  not,  therefore,  liable  for  an  amount  subscribed  by  the  city  council  for 
the  purpose  of  providing  an  entertainment  on  the  occasion  of  a  Fourth  of 
July  celebration.  The  foregoing  are  cases  in  which  it  was  sought  to  hold  the 
corporation  liable  for  the  acts  of  its  officers.  In  cases  where  the  question  to 
be  determined  is,  whether  or  not  the  act  of  the  officer  amounts  to  a  miscon- 
duct or  misbehavior  in  office,  the  rule  seems  to  be  less  strict,  Thus  in  StcOe 
V.  Leach,  60  Me.  58,  11  Am.  Rep.  172,  it  was  held  that  misconduct  in  office 
is  not  limited  to  such  acts  as  the  law  requires  or  expressly  authorizes  the 
officer  to  perform.  In  that  case  the  defendant,  a  register  of  deeds,  over  his 
official  signature,  knowingly,  purposely,  and  designedly  made  and  delivered 
to  another  a  certificate  that  he  had  examined  the  title  of  an  individual  therein 
named  to  a  certain  lot  of  land,  and  found  no  encumbrance  thereon,  when  he 
well  knew  that  the  registry  contained  the  record  of  an  encumbrance  by  at- 
tachment thereon,  and  that  the  certificate  was  false.  It  was  held  that  be 
was  guilty  of  misconduct  in  office,  although  it  was  no  part  of  his  official 
duty  to  make  such  an  examination,  or  to  issue  such  certificates.  And  in 
State  V.  Wedge,  24  Minn.  120,  it  was  decided  that  an  officer  who  corruptly 
does  an  act  beyond  his  authority,  assuming  to  act  officially  and  under  his 
official  designation  in  such  a  manner  as  is  likely  to  deceive  and  mislead  oth- 
ers, is  guilty  of  misbehavior  in  office.  In  that  case  the  defendant,  who  was 
county  attorney,  indorsed  on  the  bond  of  a  person  under  arrest  on  a  criminal 
charge  his  approval  of  the  bond,  and  a  direction  that  the  officer  in  charge  of 
the  prisoner  should  release  him  u^  on  receipt  of  the  bond.  Thin  indorsement 
ho  signed  as  county  attorney,  although  such  approval  and  direction  for  re- 
lease were  beyond  his  official  authority.  It  was  held  that  he  was  guilty  of 
misbehavior  in  office.  But  in  State  v.  Coon,  14  Id.  466,  it  was  held  that  a  jus- 
tice of  the  peace  was  not  guilty  of  misbehavior  in  office,  in  advising  a  suitor 
to  sell  a  judgment  which  he  had  recovered  in  his  court.  Gilfillan,  O.  J., 
who  delivered  the  opinion  in  that  case,  said:  "The  defendant  could  not,  in 
his  official  character,  advise  Klein  to  sell  the  judgment.  It  is  not  his  official 
duty  to  give  any  advice  on  such  matters.  A  party  has  no  right  to  ask  it, 
cor  rely  upon  it,  except  as  he  would  ask  the  advice  of  a  private  person. " 

The  question  under  consideration  most  frequently  arises  in  actions  on  the 
official  bonds  of  sheriffs  and  constables.  Sureties  on  such  bonds  are  liable 
only  for  acts  done  in  an  official  capacity,  and  in  actions  against  them  it  la 
material  to  determine  whether  the  acts  for  which  it  is  sought  to  hold  them 
liable  were  official  acts  or  private  ones.  A  few  cases  hold  that  where  a 
Bhoriff  or  constable  seizes  and  sells  the  property  of  one  man  under  an  execu- 
tion against  the  property  of  another,  his  act  is  not  an  official  act,  but  a  mere 
personal  trespass:  Ex  parte  Reed,  4  Hill,  572;  State  v.  Conover,  28  N.  J.  L. 
224;  78  Am.  Dec.  54;  State  v.  Brmon,  11  Ired.  141;  Eaton  v.  Kelly,  72  N.  0. 
110;  Taylor  v.  Parker,  43  Wis.  78. 

But  the  great  preponderance  of  authority  is  in  favor  of  the  doctrine  thai 
^e  act  of  a  sheriff  in  seizing  and  selling  the  property  of  one  penon  under  aa 


132  Palmer  v.  Village  of  St.  Albans.     [Vermont. 

ezecation  against  that  of  another  is  an  official  act:  Mnrfree  on  Official  Bonds, 
B8C.  476;  Adcworih  v.  Kempe,  1  Doug.  40;  United  States  v.  Bine,  1  McAr.  27; 
Van  Pelt  v.  Littler,  14  Cal.  194;  Walsh  v.  People,  6  111.  App.  204;  Common- 
wealth V.  Stockton,  5  T.  B.  Mon.  193;  Archer  v.  Noble,  3  Me.  418;  Harris  v. 
Hanson,  11  Id.  241;  Louxa  v.  Parker,  10  Met.  309;  Greeiijield  v.  ITiZson,  13 
Gray,  384;  Traqf  v.  Goodwin,  5  Allen,  409;  Peopfe  v.  Schuyler,  4  N.  Y.  173, 
overruling  Ex  parte  Heed,  4  Hill,  572;  Bogers  v.  Weir,  34  N.  Y.  465;  Cum- 
mittfjs  V.  Brown,  43  Id.  514;  Mayor  v.  i?yan,  7  Daly,  436;  Mayor  v.  Doody, 
4  Abb.  Pr.  127;  Dennison  v.  Pfumft,  18  Barb.  89;  £a«  v.  Pra«,  36  Id.  402; 
State  V.  Jennings,  4  Ohio  St.  418;  Carmack  v.  Commonwealth^  5  Blun.  184; 
EoUiman  v.  Carroll,  27  Tex.  23;  84  Am.  Dec.  606;  and  see  the  note  to  Com- 
rnomoealth  v.  Cofe,  46  Id.  513-517,  where  the  liability  of  sureties  on  the  official 
bonds  of  sheriffs  is  discussed  at  length. 

The  act  of  a  deputy  sheriff  in  levying  execution  for  the  pnrpoee  ot  collect- 
ing it  is  an  official,  and  not  a  personal,  act:  Pond  v.  Leman,  45  Barb.  152. 
So  is  the  act  of  a  sheriff  who,  after  levying  on  property  tinder  an  execution, 
permits  the  defendant  to  remove  and  dispose  of  it  so  as  to  deprive  the  plain- 
tiff of  his  debt:  Commonvxalth  v.  Hurt,  4  Bush,  64.  The  act  of  an  officer  in 
seizing  and  selling  property  exempt  from  execution  is  an  official  act  for  which 
bis  sureties  are  liable:  McElhaney  v.  Gilleland,  30  Ala.  183;  Strunk  v.  Ochel- 
tree,  11  Iowa,  158;  State  v.  Moore,  19  Mo.  369;  State  v.  Farmer,  21  Id.  160. 
In  Missouri,  a  sheriff  appointed  by  the  court  to  act  in  lieu  of  a  trustee  is 
deemed  to  be  acting  officially,  and  his  bondsmen  are  liable  for  his  acts  in  that 
capacity:  Tatum  v.  Holliday,  59  Id.  422;  State  v.  Griffith,  63  Id.  545;  State  v. 
Taylor,  6  Mo.  App.  277.  And  in  Louisiana  a  sheriff  acting  as  the  syndic  of 
an  insolvent  estate  is  regarded  as  acting  in  his  official  capacity:  Succession  of 
David,  14  La.  Ann.  730.  The  act  of  a  sheriff  in  taking  prisoners  to  the  state 
prison  or  patients  to  an  insane  asylum  is  an  official  act,  and  is  none  the  less 
BO  because  a  part  of  it  must  be  performed  without  the  limits  of  his  county: 
Adams  v.  San  Francisco,  50  Cal.  117.  The  act  of  an  officer  who  seizes  and 
sells  property  without  any  writ,  or  under  an  execution  that  is  functus  officio, 
is  not  an  official  act,  and  his  sureties  are  not  liable  therefor:  Turner  v.  Collier, 
4  Heisk.  89;  Holliman  v.  Carroll,  27  Tex.  23;  84  Am.  Dec.  606;  State  v.  Marni, 
21  Wis.  684;  Gerher  v.  Ackley,  32  Id.  233;  37  Id.  43;  19  Am.  Rep.  751.  A 
sheriff  receiving  money  on  an  execution  after  the  return  day  has  passed  is  not 
acting  officially:  Dean  v.  Governor,  13  Ala.  526;  Fitzpatrickv.  Branch  Bank,  14 
Id.  533;  Thomas  v.  Browder,  33  Tex.  783.  But  in  receiving  money  from  the 
sale  of  property  sold  after  the  return  day,  which  had  been  levied  upon  before 
the  return  day,  he  acts  officially:  Evans  v.  Governor,  18  Ala.  659;  54  Am. 
Dec.  172;  Dennis  v.  Chapman,  19  Ala.  29;  54  Am.  Dec.  186. 

Where  a  sheriff  sells  attached  property  pursuant  to  an  agreement  between 
the  plaintiff  and  defendant,  or  between  the  plaintiff  and  the  sherifi^  he  acts, 
not  in  his  official  capacity,  but  as  a  mere  agent  of  the  parties:  Governor  v. 
Perrine,  23  Ala.  807;  Schlosa  v.  White,  16  Cal.  65.  The  act  of  a  constable, 
who,  in  executing  a  distress  warrant,  breaks  open  a  window  and  enters  the 
same  by  force  and  arms,  curses  and  abuses  the  family,  and  assaults  the 
plaintiff's  mother,  a  boarder  in  the  house,  by  presenting  at  her  a  pistol, 
within  shooting  distance,  and  threatening  to  shoot  her,  is  not  an  official  act, 
but  a  personal  trespass,  for  which  he  alone  is  liable:  Jewell  v.  Mills,  3  Bush, 
62.  A  sheriff  who,  by  order  of  court,  loans  out  money  in  his  hands,  derived 
from  the  sale  of  attached  property,  does  not  act  officially  in  the  matter,  but 
under  a  personal  trust:  Sanders  v.  Parrott,  1  Duvall,  292.  A  sheriff  in  Ken- 
tnoky  is  liable  to  account  for  fee  bills  which  he  collects,  but  the  collection  of 
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eucb  bills  is  not  an  official  duty  for  which  his  sureties  are  liable:  Oriffith  v. 
Commonwealth,  10  Bush,  281.  A  sheriflF,  in  giving  an  unauthorized  guaranty 
of  title  to  property  sold  by  him,  is  not  acting  officially:  Ball  v.  Prait,  36 
Barb.  402.  Where  a  deputy  sheriff  takes  from  the  plaintiff  instructions  out- 
side of  the  line  of  his  duty  as  deputy,  and  acts  upon  them,  his  acts  are  per- 
sonal, and  not  official,  in  their  character:  Pond  v.  Leman,  45  Barb.  152; 
Rollina  v.  State,  13  Mo.  437;  53  Am.  Dec.  153.  Where  a  constable,  having 
collected  money  on  an  execution,  informs  the  plaintiff  that  the  money  is 
ready  for  him,  but  the  plaintiff  tells  him  that  he  has  no  use  for  it,  and  that 
the  constable  may  use  it  if  he  wishes  to  do  so,  the  act  of  the  constable  in  re- 
taining and  using  the  money  is  not  an  official  act  for  which  his  sureties  are 
liable:  Sill  v.  Kemble,  9  Cal.  71.  In  New  York  and  in  Wisconsin  it  seems 
to  be  held  that  what  would  be  an  act  of  official  misconduct  in  the  case  of  a 
sheriff  would  not  necessarily  amount  to  a  breach  of  the  condition  of  a  con- 
stable's bond,  required  by  their  statutes:  Taylor  v.  Parker,  43  Wis.  78;  Peo- 
ple T.  Luras,  93  N.  Y.  585.  In  the  latter  case,  the  wrongful  seizure  and  sale 
by  a  constable  of  the  property  of  one  person  under  an  execution  against 
another  were  held  not  to  constitute  a  breach  of  the  conditions  of  his  official 
bond  prescribed  by  the  revised  statutes,  which  were,  to  pay  to  the  persons 
entitled  thereto  "all  such  sums  of  money  as  the  said  constable  may  become 
liable  to  pay  on  account  of  any  execution  which  shall  be  delivered  to  him  for 
collection."  The  court  distinguished  the  case  from  that  of  People  v.  Schuyler, 
4  Id.  173,  on  the  the  ground  of  the  difference  between  the  conditions  of  the 
sheriffs  official  bond  and  those  of  the  constable's  bond. 

To  Establish  Liability  of  One  Pebson  for  Negligence  of  Another, 
relation  of  master  and  servant  must  be  shown  to  exist  between  them:  Mc- 
Oture  V.  Grant,  25  N.  J.  L.  356;  67  Am.  Deo.  49;  King  v.  New  York  etc.  R.  R. 
Co.,  66  N.  Y.  181;  23  Am.  Rep.  37;  Hexamia-  v.  Webb,  101  N.  Y.  377;  64 
Am.  B«p.  706. 
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NoTK  owned  by  one  who,  when  the  discbarge  was  granted,  was  a  citizen 
of  another  state,  and  in  no  way  became  a  party  to  the  insolvency  pro- 
ceedings,  although  the  note  was  executed  in  the  former  state,  and  both 
parties  thereto  were,  at  the  date  of  its  execution,  citizens  of  that  state. 

Assumpsit.    The  opinion  states  the  case. 

iT.  J".  Monahan  and  L.  F.  WilhuTj  for  the  defendant. 

M.  H.  Alexander^  for  the  plaintiff. 

Ross,  J.  The  note  on  which  recovery  is  sought  was  given 
In  this  state  to  the  plaintiff,  then  a  resident  of  the  state, 
hy  the  defendant,  then  also  a  citizen  and  resident  of  the  state. 

The  plaintiff  removed  from  the  state.     Subsequently  the 
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defendant  was  adjudged  an  insolvent,  and  by  due  course  of 
proceedings  received  a  discharge  in  the  court  of  insolvency. 
The  plaintiff  in  no  way  became  a  party  to  the  proceedings  in 
the  court  of  insolvency  in  which  the  defendant  obtained  his 
discharge.  The  single  question  presented  by  the  exceptions  is, 
Did  the  discharge  thus  procured  by  the  defendant  discharge 
the  debt  due  the  plaintiff  evidenced  by  the  note?  We  think 
it  is  clear  that  it  did  not.  It  is  now  fully  established  by  the 
decisions  of  the  United  States  supreme  court,  and  of  most  of 
the  state  courts  of  last  resort,  that  state  insolvent  laws  can 
have  no  jurisdiction  beyond  the  limits  of  the  state  in  and  for 
which  they  were  enacted,  and  that  if  the  debt  is  of  such  a 
character  that  it  follows  the  person  of  the  creditor,  no  matter 
where  made,  or  where  to  be  paid,  to  give  a  state  insolvent 
court  jurisdiction  of  the  debt  it  must  have  jurisdiction  of  the 
owner  of  the  debt.  At  one  time  it  was  held  by  the  supreme 
court  of  Massachusetts  that  if  the  debt  were  created  and  to  be 
discharged  in  that  state,  the  state  insolvent  court  had  juris- 
diction to  discharge  the  debt  notwithstanding  its  situs  was 
with  the  person  of  the  owner,  and  the  owner  did  not  reside  in 
the  state,  and  did  not  take  any  part  in  the  proceedings  which 
resulted  in  granting  the  discharge.  This  doctrine  was  ex- 
pressly denied  by  the  United  States  supreme  court  in  Baldwin 
v.  Hale,  1  Wall.  223;  and  it  was  held  that  to  discharge  such  a 
debt,  it  was  necessary  that  the  court  of  insolvency  should  ob- 
tain jurisdiction  of  the  owner  of  the  debt,  which  could  be 
obtained  only  when  he  resided  in  the  state,  or  submitted  to  its 
jurisdiction  by  proving  his  debt,  or  otherwise  becoming  a  party 
to  the  proceedings.  That  case  arose  in  the  state  of  Massa- 
chusetts, and  was  taken  to  the  United  States  supreme  court 
from  United  States  circuit  court  of  that  state.  This  decision 
has  been  generally  followed,  and  has  been  substantially  fol- 
lowed in  this  state  in  Bedell  and  Warden  v.  Scruton,  54  Vt. 
493;  McDougal  and  Young  v.  Page,  55  Id.  187;  45  Am.  Rep. 
602.  See  also  other  cases  cited  by  plaintiff's  council.  The 
statute  (Rev.  Laws,  sec.  1856)  cannot  be  given  force  beyond 
the  jurisdiction  which  the  court  obtained  over  the  plaintiff  at 
the  time  the  petition  was  filed.  It  then  had  and  could  have 
no  jurisdiction  over  the  plaintiff.  He  was  then  a  resident  and 
citizen  of  another  jurisdiction.  He  did  not  in  any  way  sub- 
mit to  the  jurisdiction  of  the  court. 
The  judgment  of  the  county  court  is  affirmed. 
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Effect  of  Foreign  Dischabqe  in  Insolvenct:  See  note  to  Peck  v.  Etb- 
hard,  62  Am.  Dec.  611-613.  It  seems  to  be  the  rule  that  ia  order  to  be 
affected  by  a  discharge  in  insolvency  the  person  to  be  affected  must  have 
been  a  party  to  the  proceedings,  or  must  have  been  brought  in  some  manner 
within  the  jurisdiction  of  the  insolvency  court:  McDougal  v.  Paget  65  Vt. 
187;  45  Am.  Eep.  602;  and  see  Stoddard  v.  Harringtwh  100  Mass.  87;  97  Am. 
Deo.  8a 
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Bahjeh  ov  Hobse  vob,  Htrk  is  Liable  in  Action  tob  Tbovsb,  when  he 
hires  him  to  be  driven  to  one  place  and  drives  Mm  to  a  different  one, 
without  the  consent  of  the  owner. 

BtTEDEN  op  Peoof  OF  NEGLIGENCE  IS  ON  pLATNTiFF  in  an  action  on  the 
case  for  negligence  against  the  bailee  of  a  horse  for  hire,  and  is  not 
shifted  by  merely  showing  that  the  horse  was  sound  when  delivered  to 
the  bailee,  and  when  returned  was  injured  in  a  way  that  does  not  ordi- 
narily occur  without  negligence. 

Case  for  negligence  in  improperly  nsing  and  immoderately 
driving  the  plaintiffs'  horse.  The  first  and  third  requests 
asked  by  the  plaintiffs  and  refused  by  the  court  are  as  follows: 
"  1,  That  if  the  jury  find  that  defendant  used  said  horse  for  a 
different  purpose  or  to  perform  a  longer  journey  than  that  for 
which  it  was  hired,  then  the  defendant  takes  upon  himself  the 
risk  of  all  accidents  or  disabilities  which  may  befall  the  prop- 
erty hired,  and  must  make  all  damages  good  to  the  plaintiffs." 
"  3.  If  the  jury  find  that  the  defendant  drove  said  horse  be- 
yond the  limits  of  the  bailment,  this  fact  alone  renders  him 
liable  for  all  damages  sustained  by  the  plaintiffs."  There  was 
a  verdict  for  the  defendant.  Other  facts  are  stated  in  the 
opinion. 

M.  H.  Alexander  and  L.  F.  Wilbur^  for  the  plaintiffs. 

iSi.  H.  Davis,  for  the  defendant. 

Taft,  J.  There  are  two  questions  in  this  case:  — 
1.  The  plaintiffs  claimed,  on  trial,  that  they  let  the  horse  to 
be  driven  from  Jericho  to  Hinesburgh  and  return;  that  the 
defendant,  at  Richmond,  a  point  on  the  route,  left  the  route 
and  drove  from  Richmond  to  Huntington  and  back  to  Rich- 
mond. If  the  evidence  satisfied  the  jury  of  this  fact,  and  that 
he  did  so  without  the  consent  of  the  plaintiffs,'  the  defendant 
might  have  been  liable  in  an  action  for  trover:  Hart  v.  Skin- 
ner, 16  Vt.  138j  Towne  v.  Wiley,  23  Id.  355;  56  Am.  Dec.  85. 
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But  this  action  is  a  case  for  improperly  caring  for  and  ill 
treating  the  horse.  For  all  damages  arising  from  such  acts 
and  neglects,  wherever  the  horse  was  driven,  the  charge  per- 
mitted a  recovery.  The  plaintiffs,  therefore,  had  an  opportu- 
nity to  recover  all  damages  declared  for.  There  was  no  error 
in  the  action  of  the  court  upon  the  first  and  third  requests. 

2.  The  second  request  of  the  plaintiffs  to  charge  was,  "  that 
when  property  in  the  exclusive  possession  of  the  bailee  for 
hire  is  injured  in  a  way  that  does  not  ordinarily  occur  without 
negligence,  as  the  plaintiffs'  evidence  tends  to  show  in  this 
case,  then  the  burden  of  proof  is  upon  the  bailee  to  show  that 
it  was  not  occasioned  by  his  negligence." 

It  is  conceded  by  the  plaintiffs  that  the  burden  of  proof  in 
the  first  instance  was  upon  them;  that  it  was  incumbent  upon 
them  to  show  that  the  injuries  to  the  horse  were  occasioned  by 
the  negligence  of  the  defendant;  but  they  insist  that  they 
discharged  that  duty  and  relieved  themselves  of  that  burden 
by  showing  that  the  horse  was  delivered  to  the  defendant  in  a 
sound  condition,  and  returned  injured  in  a  way  that  does  not 
ordinarily  occur  without  negligence.  That  having  shown  these 
facts,  the  burden  shifted  and  rested  upon  the  bailee  to  show 
that  the  injury  was  not  occasioned  by  his  negligence.  Whether 
they  were  entitled  to  have  this  request  complied  with  depended 
upon  the  duty  of  the  defendant  in  respect  to  the  horse.  The 
request  may  embody  sound  law  had  it  been  the  defendant's 
duty  to  return  the  horse  in  the  same  condition  in  which  he 
received  it;  but  his  duty  was  performed  if,  during  the  bail- 
ment, he  had  exercised  due  care,  and  had  been  guilty  of  no 
neglect  in  his  treatment  of  the  horse.  Had  he  been  free  from 
tault,  he  was  not  liable,  although  he  might  not  have  returned 
the  horse  at  all.  This  being  the  measure  of  his  duty,  the 
burden  was  upon  the  plaintiffs  to  show  negligence,  and  rested 
upon  them  throughout  the  trial.  The  plaintiffs  do  not  estab- 
lish negligence  by  showing  the  facts  stated  in  the  request;  the 
facts  may  have  been  true,  and  the  defendant  guiltless  of  any 
improper  conduct  in  respect  to  the  horse;  the  injuries  may 
have  arisen  from  some  cause  wholly  disconnected  with  the 
care  or  use  of  the  horse.  However  potent  the  facts  tending  to 
establish  the  defendant's  guilt  may  be,  there  is  no  time  during 
the  trial  that  the  plaintiffs  are  entitled  to  have  them  with- 
drawn from  the  consideration  of  the  jury  and  a  verdict  ordered, 
upon  a  simple  showing  that  the  horse  when  returned  was  not 
in  the  condition  it  was  in  at  the  time  of  the  bailment,  as  stated 
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in  the  request  This  case  should  be  distinguished  from  those 
where  the  defendant  is  under  an  obligation  to  return  or  deliver 
property  in  the  condition  that  it  was  in  when  he  received  it. 
In  suits  against  common  carriers,  innkeepers,  and  perhaps 
some  others,  a  different  rule  may  apply. 

The  cases  mainly  relied  upon  by  the  plaintiffs  do  not  aid 
them.  Collins  v.  Bennett,  46  N.  Y.  490,  was  an  action  of  tro- 
ver, and  a  conversion  of  the  horse,  as  the  court  said,  "  was 
clearly  proved,  and  no  question  could  therefore  arise  as  to  the 
burden  of  proof"  The  discussion  by  Peckham,  J.,  of  a  ques- 
tion which  he  says  was  not  in  the  case,  is  not  law.  The  cases 
cited  by  him  in  support  of  his  views  are  mainly  those  against 
common  carriers  and  innkeepers.  Logan  v.  Mathews,  6  Pa. 
St.  417,  is  a  case  very  similar  to  this  in  its  facts;  but  the 
instructions  of  the  trial  court  which  were  sustained  were: 
"  When  the  bailee  returned  the  property  in  a  damaged  con- 
dition, and  fails,  either  at  the  time  or  subsequently,  to  give 
any  account  of  the  matter  in  order  to  explain  how  it  occurred, 
the  law  will  authorize  the  presumption  of  negligence  on  his 
part.  But  when  he  gives  an  account,  although  it  may  be  a 
general  one,  of  the  cause,  and  shows  the  occasion  of  the  injury, 
it  then  devolves  on  the  plaintiff  to  prove  negligence,  unskill- 
fulness,  or  misconduct."  We  by  no  means  concede  this  charge 
to  be  law,  but  if  it  is,  the  plaintiffs'  case  is  not  within  it,  as  it 
does  not  appear  that  the  defendant  failed  to  give  an  account  of 
his  expedition,  and  "  his  testimony  tended  to  deny  and  dis- 
prove every  claim  and  contention  of  plaintiffs  tending  to  fix 
any  liability  upon  him,"  in  which  contingency,  as  the  rule  is 
laid  down  in  that  case,  it  devolved  on  the  plaintiffs  to  show 
negligence. 

Neither  is  the  case  cited  of  Rowell  v.  Fuller,  59  Vt.  688,  in 
point.  That  action  was  assumpsit  to  enforce  a  contract  obli- 
gation to  return  notes  on  demand;  if  the  defendant  did  not 
fulfill  his  contract,  and  failed  to  return  the  notes,  he  was  liable, 
and  the  burden  was  upon  him  to  show  the  cause  of  his  failure, 
if  he  wished  to  be  relieved  from  it.  We  understand  our  ruling 
upon  this  question  has  always  been  the  doctrine  of  the  English 
courts,  applied  in  some  instances  to  common  carriers.  Cooper 
V.  Barton,  3  Camp.  5,  note,  "was  an  action  of  assumpsit  for 
not  taking  proper  care  of  a  horse  hired  by  defendant  of  plain- 
tiff. The  plaintiff  proved  the  hiring  of  the  horse;  that  he  was 
returned  to  him  with  his  knees  broken  in  consequence  of  a 
fall,  whilst  used  by  the  defendant;  and  that  the  horse  had 
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before  that  time  been  often  let  out  to  hire,  and  had  never 
fallen  down.  The  plaintiff  contended  that  this  was  a  suffi- 
cient case  to  go  to  the  jury,  although  he  had  given  no  evidence 
of  negligence;  because  as  he  had  shown  that  the  horse  was  a 
good  horse,  and  not  in  the  habit  of  falling,  it  must  be  pre- 
sumed that  the  fa\l  was  occasioned  by  negligence,  and  it  was 
for  the  defendant  to  prove  the  contrary  if  he  could.  Le  Blanc, 
J.,  however,  said  that  the  plaintiflf  must  give  some  e^ddence 
of  negligence;  and  as  he  had  given  none  in  this  case,  the 
plaintiff  must  be  nonsuited." 

The  same  rule  applies  in  case  of  a  warehouseman  whose 
duty  it  is  to  keep  goods  intrusted  to  him  with  due  care:  WiU 
leu  V.  Rich,  142  Mass.  856;  56  Am.  Rep.  684. 

Bearing  in  mind  the  liability  of  the  bailee  in  a  case  like  the 
one  at  bar,  there  need  be  no  difficulty  in  arriving  at  a  correct 
result,  and  reconciling  the  cases  that  apparently  are  in  conflict. 

Judgment  affirmed.  

Bailee  or  Horsb  for  Hnut  is  Oxtiltt  or  Convebsion,  in  driving  him 
to  place  difTerent  from  that  for  which  he  was  hired:  See  Tovme  v.  Wilq/,  23 
Yt.  355;  56  Am.  Dec.  85,  and  note. 

Bailee  is  Fsesttmed  to  have  been  Neqlioemt,  and  burden  of  showing 
contrary  is  on  him,  where  the  bailor  shows  that  he  delivered  and  the 
bailee  received  the  property  in  good  condition,  and  that  it  was  retomed  in  a 
damaged  state:  Cumins  v.  Wood,  44  HL  416;  92  Am.  Dec.  189.  But  see, 
contra,  Claflin  v.  Meyer,  75  N.  Y.  260;  31  Am.  Rep.  467;  WiUeU  y.  Rich,  142 
Mass.  356;  56  Am.  Rep.  684. 


St.  Johnsbuby  and  Lake  Champlain  Eaileoad 
Company  v.  Hunt. 

reo  Vebmont,  688.J 
Otfioeb  hat  LtAwytTLLT  Stop  Railway  Train  tob  PtraposK  ot  Arrest- 
TSQ  ITS  Engineer,  where  the  officer  has  in  his  hands  a  writ  by  which 
he  is  commanded  to  arrest  the  body  of  such  engineer. 

Case  for  stopping  the  plaintiff's  cars.  The  case  was  heard 
on  demurrer  to  the  defendant's  pleas,  and  the  demurrer  was 
sustained.     Other  facts  are  stated  in  the  opinion. 

P.  K.  Gleed,  for  the  defendant. 

Ide  and  Stafford,  for  the  plaintiff. 

Powers,  J.  This  case  was  heard  upon  a  general  demurrer 
to  the  defendant's  third  special  plea.    The  declaration  in  sub- 
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stance  charged  that  while  the  plaintiff  was  lawfully  and  prop- 
erly operating  its  railroad  in  running  a  train,  of  which  Collins 
was  the  engineer,  its  engine  struck  and  injured  a  heifer  of  the 
defendant,  there  by  the  fault  of  the  defendant,  wrongfully  upon 
its  track,  and  the  defendant  knowing  he  had  no  legal  cause 
of  action  against  the  plaintiff,  for  the  purpose  of  injuring 
the  plaintiff,  and  delaying  and  hindering  the  operation  of  the 
railroad,  sued  out  a  writ,  and  caused  an  officer  thereunder  to 
arrest  the  body  of  Collins,  the  engineer,  by  stopping  the  train 
for  that  purpose. 

The  third  plea  alleges  that  the  defendant  had  a  legal  cause 
of  action  against  Collins,  which  was  equally  enforceable  against 
the  plaintiff,  founded  upon  the  negligence  of  Collins,  the 
plaintiff's  servant,  in  causing  the  injury  to  said  heifer;  that 
suit  thereon  was  brought  against  Collins  tortwise;  that  the 
defense  to  such  suit  was  assumed  by  the  plaintiff  in  behalf  of 
Collins,  and  therein  the  question  whether  said  heifer  was 
unlawfully,  and  by  the  defendant's  fault,  upon  said  railroad 
track  was  litigated,  and  that  it  was  adjudged  in  such  suit  that 
said  Collins  was  in  the  wrong,  and  judgment  was  entered  in 
favor  of  the  now  defendant  against  Collins;  and  that  the  arrest 
of  Collins  upon  the  writ  in  said  cause  was  in  pursuance  of  the 
defendant's  legal  right,  and  no  more  was  done  than  was  neces- 
sary to  that  end. 

The  question  raised  and  argued  before  us  was,  whether  an 
ofl&cer,  having  a  legal  process,  in  which  he  is  commanded  to 
arrest  the  body  of  the  defendant,  may  stop  a  railroad  train  for 
the  purpose  of  making  an  arrest  of  the  engineer  of  such  train. 
The  defendant,  in  his  brief,  says:  "The  question  submitted  is 
this.  Had  the  officer  the  legal  right  to  stop  the  train  for  the 
purpose  of  arresting  Collins?"  The  plaintiff,  in  its  brief, 
says:  "This  case  is  not  to  be  decided  upon  the  theory  that 
the  plaintiff's  only  claim  to  recover  rests  upon  the  fact  that, 
as  an  incident  of  the  arrest,  he  lost  the  service  of  an  employee. 
That  is  not  the  claim  we  press.  The  question  is  one  of  public 
policy."  The  court  below  sustained  the  demurrer,  on  the 
ground  that  the  officer  had  no  right  to  stop  the  train  to  arrest 
the  body  of  the  engineer  upon  civil  process  against  him. 

It  is  conceded  by  the  plaintiff  that  an  officer  having  proper 
process  might  lawfully  stop  a  train  to  arrest  its  engineer  in  a 
criminal  proceeding,  but  the  argument  is,  that  in  civil  pro- 
ceedings the  consequences  are,  or  in  conceivable  cases  might 
be,  60  detrimental  to  the  public  using  the  railroad,  the  court 
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should  hold,  on  grounds  of  public  policy,  that  the  right  does 
not  exist. 

The  process  was  a  legal  one,  commanding  the  oflBcer  to 
arrest  Collins.  The  command  in  the  process  was  the  com- 
mand, not  of  Hunt,  but  of  the  law.  The  oflScer  did  not  act  in 
making  the  arrest  because  Hunt  commanded  him,  but  because 
the  law  commanded  him.  Hunt,  to  be  sure,  had  invoked  the 
issue  of  the  process,  but  the  sheriff's  justification  and  author- 
ity was  the  command  of  the  process. 

Cases  may  easily  be  conceived  in  which,  upon  considera- 
tions of  relative  convenience  and  inconvenience,  the  stopping 
of  a  train  to  serve  a  justice  writ  upon  its  engineer  would  seem 
to  be  ridiculous.  But,  on  principle,  would  it  be  any  more  so 
if  the  train  was  stopped  to  serve  a  writ  upon  the  engineer 
claiming  ten  dollars  in  damages  for  an  assault  and  battery, 
than  stopping  it  to  arrest  him  in  a  criminal  proceeding  seek- 
ing to  impose  a  fine  of  ten  dollars  upon  him  for  the  same 
assault?  It  will  hardly  do  to  rest  the  question  upon  conjectu- 
ral dijQBculties.  If  it  is  a  question  of  public  policy,  it  is  so 
because  its  usual,  normal,  and  legitimate  consequences  are 
hurtful  to  the  public.  As  a  practical  fact,  there  is  little  dan- 
ger that  officers  will  have  occasion  to  stop  a  train  for  the  ser- 
vice of  process  of  any  kind.  Again,  it  is  conceded  that  the 
officer  might  arrest  the  engineer  at  a  station  on  the  road.  But 
this  would  delay  the  train  just  as  long,  and  work  precisely 
the  same  inconvenience  to  the  public,  as  stopping  it  between 
stations. 

It  is  admitted  that  an  officer  might  stop  a  stage-coach  to 
arrest  the  driver.  This  conceivably  might  delay  the  passen- 
gers on  their  way  to  a  railroad  station,  so  that  they  fail  to  reach 
a  train  that  their  business  requires  them  to  take.  What  is  the 
difierence  in  principle  between  an  act  which  hinders  the  pas- 
senger on  a  public  conveyance  to  the  train  and  an  act  which 
hinders  him  while  on  the  train? 

If  the  question  is  one  of  public  policy,  it  must  apply  gener- 
ally to  public  carriers.  But  we  think  the  right  to  arrest  can- 
not be  defeated  upon  any  considerations  that  public  policy 
forbids  its  exercise  in  the  case  of  locomotive  engineers.  The 
command  of  the  process  is  the  voice  of  the  law  speaking  to  its 
officer.  It  is  the  order  of  the  state  of  Vermont  to  do  the  act 
complained  of.  There  is  no  room  for  the  doctrine  of  public 
policy  in  such  a  case.  It  is  illogical  and  absurd  to  say  that 
the  command  of  the  law  cannot  be  executed  because,  on 
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grounds  of  public  convenience  or  expediency,  the  court  thinks 
it  better  to  nullify  the  law. 

The  plea  alleges  that  the  defendant's  cause  of  action  existed 
against  the  plaintiff  as  well  as  Collins.  The  suit  for  the  in- 
jury to  the  heifer  might  have  been  maintained  against  the 
railroad  company.  Had  it  been  bo  brought,  and  had  the  offi- 
cers stopped  the  train  to  attach  railroad  property  on  board, 
the  same  mischievous  consequences  to  the  public  would  have 
resulted  as  those  now  portrayed.  Can  it  be  claimed  that  pro- 
cess against  a  railroad  company  is  not  to  be  served  as  it  may 
be  against  other  defendants  because  it  will  work  inconvenience 
to  the  public?  Process  served  upon  an  individual  may  work 
incidental  injury  to  others.  If  a  physician  is  arrested,  his 
patients  may  suffer. 

It  is  quite  apparent  that  the  argument  that  public  policy 
forbids  the  service  of  process  as  made  in  this  case  is  unsound 
and  illogical.  The  legislature  can  establish  any  regulations 
in  the  premises  that  may  be  needed. 

The  judgment  is  reversed,  and  judgment  is  rendered  that 
the  demurrer  be  overruled  and  the  third  plea  is  sufficient. 

The  cause  is  remanded,  with  leave  to  the  plaintiff  to  replead 
on  the  usual  terms. 


On  a  Former  Hearino  ov  Tuis  Cj^is,  the  court  held  that  a  railroad  com- 
pany may  maintain  an  action  against  one  who  maliciously  causes  the  arrest 
of  the  engineer  of  one  of  its  trains,  with  intent  to  delay  the  train  and  injure 
the  company:  St,  Johnsbury  etc.  R.  R.  Co.  v.  Hunt,  55  Vt.  570;  45  Am.  Eep. 
639. 


Baebbr's  Administrator  v.  Bennett. 

[60  Vbbuont,  662.] 
DSOLARATIONS  OF  PLAINnrF  IN  INTEREST  AGAINST  VaUOITT  OF  HIS  CLAIM, 

though  made  before  he  became  the  owner  of  the  claim,  are  admissible 
and  competent  evidence  to  establish  a  defense  in  a  suit  upon  such  claim, 
and  it  is  error  to  limit  the  declarations  to  the  impeachment  of  the  plain* 
tiff  in  interest. 

Assumpsit.    Verdict  for  the  plaintiff.    The  opinion  states 
the  case. 

W.  B.  Sheldon  and  J.  C.  Baker,  for  the  defendant. 

Batchelder  and  Bates,  and  Burton  and  Munaony  for  the  plain- 
Uff. 
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RowELL,  J.  The  cause  of  action  in  this  case,  if  any  there 
be,  is  non- negotiable,  and  was  assigned  to  Mrs.  Jewett,  the 
intestate's  daughter,  before  suit  brought,  who  thereby  became 
the  equitable  owner  thereof,  and  the  suit  is  prosecuted  for  her 
benefit;  so  she  is  plaintifif  in  interest.  One  item  sought  to  be 
recovered  is  for  defendant's  board  in  the  intestate's  family 
from  October,  1867,  to  October,  1870,  during  most  of  which  time 
Mrs.  Jewett  and  her  husband  were  also  members  of  the  family, 
and  Mrs.  Jewett  had  knowledge  of  the  justness  of  the  item. 

The  defendant  showed  by  several  witnesses  that  before  1871, 
which  was  long  before  the  assignment  to  her,  Mrs.  Jewett  said 
that  the  defendant  more  than  paid  his  board  while  he  lived 
in  the  family.  Mrs.  Jewett  was  a  witness,  and  denied  having 
made  such  statements.  In  th6  charge,  the  court  limited  the 
testimony  to  the  impeachment  of  Mrs.  Jewett,  and  denied  its 
competency  as  tending  to  show  the  fact  of  payment,  to  which 
the  defendant  excepted;  and  we  think  the  exception  broad 
enough  to  raise  the  question. 

Robinson  v.  Hutchinson,  31  Vt.  443,  if  followed,  is  decisive 
on  this  point.  There  a  will  was  contested  on  the  ground  of 
want  of  testamentary  capacity,  and  undue  influence  of  the 
executor  and  his  brother,  who  were  sons  of  the  testatrix  and 
legatees  under  the  will.  The  contestants  proved  that  at  one 
time  when  his  mother  was  sick,  about  four  years  before  the 
will  was  made,  the  executor  said  she  "  did  not  know  what  she 
was  talking  about";  and  this  was  held  proper,  because  he 
had  consented  to  act  as  executor,  and  had  taken  upon  himself 
the  duty  of  sustaining  the  will,  and  was  interested  in  its  pro- 
visions. It  is  not  important  that  the  executor  was  a  party  of 
record  as  well  as  in  interest,  for  the  law  looks  chiefly  to  the 
real  parties  in  interest,  and  regards  them  as  though  they  were 
parties  of  record:  1  Greenl.  Ev.,  sec.  180;  1  Phill.  Ev.  *486; 
Hanson  v.  Parker,  1  Wils.  257;  while,  on  the  other  hand,  the 
admissions  of  a  party  of  record  who  is  a  mere  trustee,  or  whose 
name  is  used  as  matter  of  form,  are  not  receivable:  Sargeant 
v.  Sargeant,  18  Vt.  371;  nor,  as  we  shall  see  hereafter,  are 
the  admissions  of  one  who  sues  in  a  representative  capacity 
only,  unless  made  while  that  character  was  sustained. 

We  think  Robinson  v.  Hutchinson,  supra,  is  sound,  though 
Burton  v.  Scott,  3  Rand.  399,  is  a  similar  case,  and  decides  the 
other  way,  on  the  ground  that  the  rule  that  the  admissions 
-of  a  party  are  evidence  against  him  rests  upon  the  presump- 
tion that  no  one  will  make  a  declaration  against  his  own  in- 
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terest  unless  it  is  true,  and  hence,  that  the  interest  must  exist 
when  the  declaration  is  made. .  If  this  were  the  true  ground 
of  the  rule,  the  logic  of  that  case  is  irresistible.  But  it  is  not 
the  true  ground.  The  mistake  lies  in  supposing  the  presump- 
tion to  be  the  test  of  admissibility,  whereas  it  is  only  a  test  of 
credibility;  for,  as  said  by  Professor  Greenleaf,  in  regard  to 
many  admissions,  it  cannot  be  supposed  that,  at  the  time  of 
making  them,  the  party  believed  they  were  against  his  inter- 
est, but  often  the  contrary.  Therefore,  he  says  such  evidence 
seems  to  be  more  properly  admissible  as  a  substitute  for  the 
ordinary  legal  proof:  1  Greenl.  Ev.,  sec.  169.  Mr.  Wharton 
Bays  it  is  admissible,  either  as  yielding  presumptions  against 
the  party  charged,  or  as  relieving  (under  ordinary  circum- 
Btances)  the  party  offering  it  from  the  necessity  of  more  for- 
mal proof:  2  Wharton  on  Evidence,  sec.  1077. 

Mr.  Justice  Stephen  defines  an  admission  to  be  a  statement 
that  suggests  an  inference  as  to  a  fact  in  issue,  or  a  fact  that 
is  relevant  or  deemed  to  be  relevant  to  such  fact,  made  by  or 
on  behalf  of  a  party  to  a  proceeding;  and  says  that  every  ad- 
mission is  deemed  to  be  a  relevant  fact  as  against  the  person 
making  it,  except  in  certain  cases;  as,  when  made  by  a  per* 
son  suing  or  sued  in  a  representative  character  only,  in  which 
case  it  must  be  made  while  the  person  making  it  sustained 
that  character:  Stephen's  Digest  of  Evidence,  53,  54.  Dent  v. 
Dent,  3  Gill,  482,  to  which  we  have  been  referred,  comes  within 
this  exception;  and  there  are  many  other  cases  to  the  same 
effect.  So  when,  by  succession  of  title,  a  party  to  a  suit  is  so 
far  in  privity  with  another  that  he  could  be  affected  by  hia 
acts,  then  he  can  be  affected  by  his  admissions  only  when 
they  are  made  during  the  latter's  interest  in  the  subject-mat- 
ter of  the  suit;  for  then  only  can  he  ingraft  them  upon  the 
interest  so  that  they  will  follow  it  into  the  hands  of  his  suc- 
cessor. But  as  to  the  self-disserving  declarations  of  the  real 
party  to  the  suit,  this,  as  we  have  seen,  is  not  the  test  of  ad- 
missibility. And  although  the  best  text-writers  do  not  all 
suggest  precisely  the  same  ground  of  admissibility,  yet  we  ven- 
ture to  say  that  it  is  a  sufiBcient  ground  that  they  are  the  dec- 
larations of  a  party  in  interest,  and  are  relevant  to  the  issue. 

This  view  renders  it  unnecessary  to  consider  the  other  ex- 
ception. 

Judgment  reversed  and  cause  remanded. 


DlOLAILATIONg    A0AIS9T    IkTERBST  OV  PABTT    ABB    ABMISmIBLB  IN    EVX- 

OXKOB  AGAINST  Hix:  Detitiu  V.  Chapman,  19  Al*.  29;  64  Am.  Deo.  186. 
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Smith  v.  Niagara  Fire  Ins.  Co. 

[60  Vebmont,  682.] 

Qutamov,  though  Improper,  it  not  Shown  to  havx  bken  Answered 
by  the  witness  to  whom  it  was  put,  is  not  ground  for  reversal. 

Payment  of  Mortoaob  Note  is  not  Presumed  until  Fifteen  Years 
have  elapsed  since  its  maturity. 

Mortoaoe  Paid,  but  not  Discharged,  is  not  Encumbrance,  within  the 
meaning  of  an  insurance  contract. 

Failure  of  Insured  to  State  that  He  Believed  Property  was  Mort- 
gaged is  an  omission  to  state  information  material  to  the  risk,  although 
the  mortgagee  had,  without  the  knowledge  of  the  insured,  previously 
voluntarily  destroyed  the  note  secured  by  the  mortgage,  the  insured 
having,  at  the  time  of  the  contract  of  insurance,  warranted  that  he  had 
not  omitted  to  state  to  the  company  any  information  material  to  the 
risk.  At  least,  such  failure  is  evidence  from  which  that  fact  might  be 
found,  and  if  it  was  a  question  of  law,  the  court  should  direct  a  verdict 
for  the  defendant,  or  if  it  was  a  question  of  fact,  it  should  be  submitted 
to  the  jury  with  proper  instructions. 

General  Agent  of  Insurance  Company  has  Power  to  Waive  State- 
ment OF  Loss,  notwithstanding  such  statement  is  by  the  terms  of  the 
policy  a  condition  precedent  to  recovery,  unless  his  power  is  re- 
stricted, and  the  restriction  was  known  to  the  insured. 

Power  to  Waive  Statement  of  Loss  is  not  Possessed  by  Local  Agent 
of  an  insurance  company,  who  has  never  been  held  out  by  it  as  possess- 
ing any  other  authority  than  to  receive  proposals  for  insurance,  fix  rates 
of  premiums,  and  issue  policies,  and  who  has  never  acted  in  the  settle- 
ment of  losses. 

Oknkral  Agent  of  Insurance  Company  can  Waive  Proof  of  Loss 
ONLY  IN  Manner  Provided  in  the  contract;  he  cannot  waive  such 
proof  orally  when  the  contract  requires  the  waiver  to  be  indorsed  on  the 
policy. 

Assumpsit  on  an  insurance  policy.  Verdict  for  the  plain- 
tiffs. The  second  request  of  the  defendant,  referred  to  in  the 
opinion,  was,  that  a  verdict  should  be  directed  for  the  defend- 
ant, "because  at  the  time  the  application  for  the  insurance 
was  made,  and  upon  which  the  defendant  company  issued  the 
policy  upon  which  this  suit  is  brought,  she,  the  said  plaintiff, 
represented  that  the  property  insured  was  not  encumbered, 
when  in  fact  the  plaintiffs  had  executed  the  mortgage  afore- 
said, and  had  not  paid  the  same,  and  had  no  reason  to  believe 
but  what  said  mortgage  was  a  valid  and  subsisting  claim  and 
mortgage  at  the  time  said  application  for  insurance  was  made." 
The  other  facts  are  stated  in  the  opinion. 

Haski'M  and  Stoddard,  for  the  defendant. 

Waterman^  Martin,  and  Hitt,  and  S.  T.  Davenport^  for  the 
plaintiffs. 
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Taft,  J.  1.  The  defendant  objected  to  an  inquiry  of  a 
witness  upon  the  subject  of  damages.  Conceding  the  ques- 
tion to  have  been  improper,  the  exceptions  do  not  show  that 
it  was  answered.  To  avail  the  defendant,  it  must  so  appear, 
and  that  the  answer  was  prejudicial  to  it:  Carpenter  v.  Corinth^ 
58  Vt.  214. 

2.  The  assured  warranted  that  there  was  no  encumbrance 
upon  the  property.  There  was  then  upon  record  an  undis- 
charged mortgage  for  eight  hundred  dollars,  with  accrued 
annual  interest  for  sixteen  years.  The  plaintiffs  claimed  that 
the  presumption  of  payment  applied,  fifteen  years  having  then 
elapsed  since  the  date  of  the  note  and  mortgage.  The  note 
matured  in  July,  1875,  and  it  was  at  the  latter  date  that  the 
fifteen  years  began  to  run,  so  as  to  afford  a  presumption  of 
payment  from  lapse  of  time.  The  fifteen  years  have  not  yet 
expired,  the  presumption,  therefore,  did  not  arise. 

3.  Was  the  undischarged  mortgage  an  encumbrance  within 
the  meaning  of  an  insurance  contract?  It  has  sometimes 
been  so  held:  Warner  v.  Middlesex  Mut.  Ass.  Co.,  21  Conn. 
444;  Muma  v.  Niagara  etc.  Ins.  Co.,  22  U.  C.  Q.  B.  214;  but 
we  think  the  doctrine  generally  prevails,  that  if  the  mortgage 
debt  has  been  paid,  the  undischarged  mortgage  is  not  an  en- 
cumbrance: Merrill  v.  Agricultural  Ins.  Co.,  73  N.  Y.  452;  29 
Am.  Rep.  184;  Hawkes  v.  Dodge  Co.  M.  Im.  Co.,  11  Wis.  188, 
as  cited  in  Bates's  Digest  of  Fire  Insurance  Decisions,  256,  and 
we  so  hold. 

4.  The  assured  warranted  that  they,  at  the  time  of  the  con- 
tract, had  "  not  omitted  to  state  to  the  company  any  informa- 
tion material  to  the  risk."  The  undischarged  mortgage  was 
held  by  Mrs.  Eames,  and  she  had,  prior  to  that  time,  secretly 
and  voluntarily  destroyed  the  note,  but  the  assured  had  not 
been  informed  of  that  fact,  so  that  they  must  have  believed 
that  the  mortgage  debt  was  then  a  valid  subsisting  lien  upon 
the  property.  No  payment  had  been  made  on  either  the  prin- 
cipal or  interest.  The  more  important  question  in  respect  to 
the  mortgage  is,  whether  the  failure  to  state  to  the  company 
that  they  believed  the  property  was  mortgaged  was  not  an 
omission  to  state  information  material  to  the  risk.  State- 
ments as  to  encumbrances  are  material;  they  are  made  so  by 
the  policy;  they  have  regard  to  the  risk.  The  object  of  in- 
quiry in  respect  thereto  is  to  ascertain  the  interest  of  the  ap- 
plicant in  the  property,  so  that  the  insurer  can  take  into 
consideration  the  interest  the  applicant  has  in  its  preserva- 
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tion.  He  may  have  none,  so  that  fire  may  occur  from  his 
neglect,  or  his  active  participation  in  its  origin.  The  value  of 
the  property  burned,  as  found  by  the  jury,  was  $837;  it  was 
insured  for  $1,350,  $900  upon  the  buildings,  the  remainder 
upon  their  contents.  The  real  estate  was  mortgaged  for  more 
than  sixteen  hundred  dollars,  as  the  plaintiflfe  then  believed. 
Had  the  mortgage  debt  still  existed,  the  statute  barred  any 
recovery  upon  the  notes,  and  the  policy  was  not  payable  to 
the  mortgagee  in  case  of  loss.  If  the  buildings  did  not  burn, 
the  property  would  be  held  by  the  mortgagee;  if  they  did,  the 
assured  would  receive  their  value  as  the  avails  of  the  policy 
would  belong  to  them.  The  moral  hazard  was  exactly  the 
same  if  they  believed  the  property  mortgaged  as  it  would 
have  been  had  the  mortgage  in  fact  existed.  We  think  that 
when  they  failed  to  state  the  fact  that  they  believed  the  prop- 
erty was  mortgaged,  they  omitted  to  state  information  mate- 
rial to  the  risk;  at  least,  their  failure  was  evidence  from  which 
that  fact  might  have  been  found.  We  have  no  occasion  to 
pass  upon  the  point  of  whether  this  was  a  question  for  the 
court  or  jury.  If  it  was  a  question  of  law,  the  court  should 
have  complied  with  the  second  request;  if  of  fact,  it  should 
have  submitted  it  to  the  jury  with  proper  instructions.  The 
question,  under  the  claim  of  the  defendant  and  the  evidence, 
was  in  the  case,  should  have  been  disposed  of  either  as  one  of 
law  or  fact,  and  was  saved  by  the  exception  to  the  charge 
raised  by  the  second  request. 

5.  By  paragraph  3  of  the  sixth  condition  of  the  policy, 
it  was  the  duty  of  the  assured  in  case  of  loss  to  furnish  the 
defendant,  within  thirty  days,  a  statement  of  the  loss,  signed 
and  sworn  to.  It  is  conceded  that  no  statement  was  furnished. 
It  was  a  condition  precedent  to  a  recovery,  as  it  was  so  pro- 
vided by  the  terms  of  the  policy:  Dondhxie  v.  Ina.  Co.^  56  Vt. 
374.  That  the  proofs  of  loss  may  be  waived  by  the  company 
is  unquestioned:  Findeison  v.  Metropole  Ins.  Co,,  57  Id.  520. 
The  plaintiflfs  claimed  upon  trial  that  the  proofs  of  loss  were 
waived;  the  jury  so  found.  The  evidence  upon  which  this 
finding  was  based  was  the  testimony  of  the  plaintififs,  as  to 
the  declarations  of  Turner  and  Cudworth,  who,  as  the  plain- 
tiffs  claim,  were  acting  as  the  agents  of  the  defendant.  Tur- 
ner was  the  general  agent  of  the  defendant,  having  supervision 
of  all  its  affairs,  and  its  adjuster  of  losses;  and  unless  re- 
stricted in  his  authority,  the  plaintiffs,  having  notice  thereof, 
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we  think  had  all  the  power  of  the  company,  in  the  settlement 
of  a  loss,  to  waive  any  of  the  conditions  of  the  policy. 

6.  Cudworth  was  the  local  agent  of  the  company,  with 
power  to  receive  proposals  for  insurance,  fix  rates  of  premiums, 
and  issue  policies.  It  does  not  appear  that  he  was  ever  held 
cut  by  the  defendant  as  possessing  any  other  authority,  or  ever 
acted  in  the  settlement  of  losses.  We  think  he  had  no  au- 
thority to  waive  that  condition  of  the  policy  requiring  a  sworn 
statement  in  the  settlement  of  a  loss,  although  he  might,  un- 
less restricted,  waive  conditions  concerning  the  issuance  of  a 
policy,  or  anything  apparently  within  the  scope  of  his  author- 
ity, in  the  business  committed  to  him.  We  recognize  the  full 
force  of  the  rule  as  to  the  liability  of  the  principal  for  the  acts 
of  an  agent,  as  stated  in  Insurance  Co.  v.  Wilkinson,  13  Wall. 
222,  "that  the  powers  of  an  agent  are  prima  facie  co-extensive 
with  the  business  intrusted  to  his  care,  and  will  not  be  nar- 
rowed by  limitations  not  communicated  to  the  person  with 
whom  he  deals."  The  settlement  of  losses  was  no  part  of  the 
business  of  Cudworth;  he  was  not  for  that  purpose  the  de- 
fendant's agent:  Bowlin  v.  Hekla  Fire  Ins.  Co.,  36  Minn.  433; 
Kyte  V.  Commercial  Un.  Ass.  Co.,  144  Mass.  43.  The  jury  were 
at  liberty,  under  the  charge,  to  find  a  waiver  from  the  decla- 
rations of  either  Turner  or  Cudworth.  If  they  found  it  from 
those  of  the  latter,  it  was  error,  as  he  possessed  no  authority 
to  waive  a  sworn  statement;  and  as  the  waiver  may  have  been 
found  from  the  illegal  testimony,  there  was  error  in  this  branch 
of  the  case,  irrespective  of  the  question  of  the  authority  of 
Turner. 

7.  Having  held  that  Turner  had  authority  to  waive  any  con- 
dition of  the  policy,  the  question  remains  whether  he  could  do 
BO  save  in  the  manner  provided  by  the  contract.  One  con- 
dition of  the  policy  is,  that  no  officer,  agent,  or  representative 
of  the  company  should  be  held  to  have  waived  any  of  the  con- 
ditions of  the  policy  unless  such  waiver  was  indorsed  on  the 
policy.  This  provision  was  a  valid  one,  binding  upon  the  par- 
ties, and  effect  should  be  given  to  it.  While  the  defendant 
could  give  its  oral  consent  to  a  waiver  of  the  statement,  no 
officer,  agent,  or  representative  could  consent  unless  the  con- 
sent was  indorsed  on  the  policy.  This  point  we  think  well 
taken.  In  Carrigan  v.  Insurance  Co.,  53  Vt.  418,  the  contract 
provided  that  no  agent  was  empowered  to  waive  any  of  its 
conditions  without  special  authority,  etc.,  and  it  was  held  that 
•this  term  referred  to  local  agents,  not  general  ones,  and  the 
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case  notes  the  distinction  between  the  two;  here  the  limitation 
is  upon  the  authority  of  any  officer,  agent,  or  representative. 
If  Turner  was  not  an  officer,  he  was  certainly  a  representative, 
and  his  want  of  authority  to  waive  any  condition  unless  by 
writing  indorsed  on  the  policy  was  brought  to  the  knowledge 
of  the  plaintiffs  by  the  contract  itself;  and  where  an  agent's 
acts  are  in  excess  of  such  authority,  the  principal  is  not  bound: 
Insurance  Co.  v.  Wilkinson,  supra;  Packard  v.  Dorchester  M.  F. 
Ins.  Co.,  77  Me.  144. 

Where  an  agent  has  apparent  authority  to  do  an  act,  his 
principal  is  bound,  and  if  the  latter  claims  that  the  act  is  in 
excess  of  the  agent's  real  authority,  he  should  show  actual  no- 
tice to  the  party  with  whom  he  deals.  In  the  case  at  bar  the 
law  presumes  notice;  it  is  a  part  of  the  contract,  the  plaintiffs 
agreed  to  it.  Why  should  they  be  released  from  their  agree- 
ment? 

In  Walsh  V.  Hartford  Fire  Ins.  Co.,  73  N.  Y.  5,  the  court  were 
called  upon  to  meet  a  question  similar  to  the  one  involved 
here,  and  they  said:  "The  company  could  itself  dispense  with 
this  condition  by  oral  consent  as  well  as  by  writing,  and  Car- 
penter (the  agent),  unless  specially  restricted,  would  have 
possessed,  in  this  respect,  the  power  of  the  principal.  But 
the  policy  contains  the  provision  that  no  agent  of  the  company 
shall  be  deemed  to  have  waived  any  of  the  terms  and  con- 
ditions of  the  policy  unless  such  waiver  is  indorsed  on  the 
policy  in  writing.  This  is  a  plain  limitation  upon  the  power 
of  agents,  and  can  mean  nothing  less  than  that  agents  shall 
not  have  the  power  to  waive  conditions  except  in  one  mode, 
viz.,  by  an  indorsement  on  the  policy.  The  plaintiff  is  pre- 
sumed to  have  known  what  the  contract  contained,  and  the 
proof  tends  to  the  conclusion  that  this  provision  was  brought 
to  his  notice.  He  saw  fit,  however,  to  accept  the  assurance  of 
the  agent  that  an  entry  in  the  register  was  sufficient.  It  is 
difficult  to  see  how,  upon  the  law  of  contracts  and  agency, 
the  plaintiff  can  recover.  The  entry  in  the  register  was  not 
an  indorsement  on  the  policy.  The  oral  consent  was  an  act 
in  excess  of  the  known  authority  of  the  agent.  The  provision 
was  designed  to  protect  the  company  against  collusion  and 
fraud,  and  the  dangers  and  uncertainty  of  oral  testimony. 
The  case  seems  to  be  a  hard  one  for  the  plaintiffs;  but  courts 
cannot  make  contracts  for  parties,  nor  can  they  dispense  with 
their  provisions." 

The  same  court,  in  Marvin  v.  Universal  Life  Ins.  Co.,  86 
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N.  Y.  278,  39  Am.  Rep.  657,  in  disposing  of  an  analogous  ques- 
tion, said:  "Here  the  policy  in  plain  terms  denied  to  any 
agent,  local  or  general,  the  power  to  waive  conditions,  reserved 
that  authority  solely  to  the  *  head  oflBce,'  and  some  officer  of 
the  company  there,  and  gave  notice  to  the  assured  upon  the 
face  of  his  policy  of  the  existence  of  this  restriction.  Henkle 
therefore  had  no  power  to  waive  payment." 

The  same  rule  has  been  followed  in  Massachusetts:  Forbes 
v.  Agawam  M.  F.  Ins.  Co.,  9  Cush.  470.  In  Worcester  Bank  v. 
Hartford  F.  Ins.  Co.,  11  Cush.  265,  59  Am.  Dec.  145,  under  a 
like  limitation,  an  agent  took  the  policy,  made  a  memoran- 
dum on  a  book,  and  told  the  assured  that  it  was  the  same  as 
if  indorsed  on  the  policy;  the  court  held  that  the  policy  was 
void.  In  Hale  v.  Mechanics'  M.  F.  Ins.  Co.,  6  Gray,  169,  the 
policy  prohibited  previous  insurance  without  the  consent  of 
the  president  in  writing;  it  was  held  that  the  policy  was  in- 
valid, although  the  jury  found  an  oral  consent  by  the  presi- 
dent. The  same  question  arose  in  the  late  case  of  Kyte  v. 
Commercial  Un,  Ass.  Co.,  144  Mass.  43.  After  discussing 
the  question  of  the  agent's  authority,  the  court  said:  "Even 
if  the  agent  had  the  fullest  authority,  could  the  conditions  of 
the  policy  be  waived  other  than  in  the  manner  in  which  they 
provide  for  such  waiver?  The  company,  which  has  seen  JBt  to 
prescribe  that  the  terms  and  conditions  of  its  policy  shall  only 
be  waived  by  its  written  or  printed  assent,  has  prescribed  only 
a  reasonable  rule  to  guard  against  the  uncertainties  of  oral 
evidence,  and  by  this  the  assured  has  assented  to  be  bound." 
If,  in  this  case.  Turner,  by  consenting  orally  to  a  waiver  of 
the  proofs  of  loss,  can  estop  the  defendant  from  raising  this 
defense,  then  the  clause  of  the  contract  requiring  the  waiver 
of  a  condition  to  be  indorsed  on  the  policy  is  rendered  nuga- 
tory. No  one  can  successfully  contend  that  the  company  has 
not  the  right  to  restrict  the  power  of  its  agents;  and  when 
such  power  is  limited,  is  there  any  good  reason  why  such* 
limitation  should  not  bind  the  assured?  The  plaintiffs  can- 
not rely  upon  their  ignorance  of  the  terms  of  their  contract; 
certainly  not  in  the  absence  of  fraud,  and  none  is  claimed  in 
this  case.  In  the  late  case  of  Cleaver  v.  Traders'  Ins.  Co.,  16 
Ins.  L.  J.  744,  Sup.  Ct.  Mich.,  April,  1887,  the  supreme  court 
of  Michigan  conclude  an  opinion  in  a  case  involving  the  ques- 
tion, as  follows:  "When  the  policy  of  insurance,  as  in  this 
case,  contains  an  express  limitation  upon  the  power  of  the 
agent,  such  agent  has  no  legal  right  to  contract  as  agent  of 
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the  company  with  the  insured,  so  as  to  change  the  conditions 
of  the  policy,  or  to  dispense  with  the  performance  of  any  es- 
sential requisite  contained  therein,  either  by  parol  or  writing; 
and  the  holder  of  the  policy  is  estopped,  by  accepting  the 
policy,  from  setting  up  or  relying  upon  powers  in  the  agent 
in  opposition  to  limitations  and  restrictions  in  the  policy." 

To  bind  the  defendant  by  a  waiver  of  the  proofs  of  loss,  it 
should  have  been  indorsed  on  the  policy. 

Judgment  reversed  and  cause  remanded. 


General  Agent  op  Ftee  Insubance  Compant  has  Powkb  to  Waitb 
Conditions  in  policy:  See  Krugerr.  Western  F.  I.  Co.,  72  Cal.  91;  1  Am.  St. 
Rep.  42,  and  note.  As  to  who  is  a  general  agent,  see  Viele  t.  Oermania  Itu. 
Co.,  26  Iowa,  9;  96  Am.  Dec.  83. 

Misbepbesentation  conceknino  Encuub&ances  Rendebs  Poucy  Voroj 
where  the  policy  provides  for  forfeiture  in  snch  case:  Oould  v.  Mutual  P.  I, 
Co.,  47  Me.  403;  74  Am.  Dec.  494;  Cooper  v.  Farmer^  Mut.  F.  I.  Co.,  60  Pfc 
St.  299;  88  Am.  Dec.  544,  and  note. 


CASES 

IN  THK 

SUPBEME  JUDICIAI  COUET 

OF 

MAINE. 


Nugent  v,  Boston,  Concord,  and  Montreal  E.  E. 

[80  Maine,  62.] 

Question  or  Contributoet  Negligence  is  Peopebly  for  the  Juet 
where  the  facts  thoagh  undisputed  are  such  that  difiTerent  inferences 
may  be  fairly  drawn  therefrom,  or  are  those  upon  which  fair-minded 
men  may  reasonably  arrive  at  different  conclusions. 

Tort  —  Leased  Railroad.  —  Railroad  company  over  a  section  of  whoso 
track  another  company  runs  its  trains,  by  virtue  of  a  contract,  is  liable  in 
tort  to  the  latter'a  brakeman,  who,  without  the  fault  of  himself  or  of  hia 
co-employees,  receives  a  personal  injury  while  in  the  performance  of  hia 
duty  on  his  employer's  train,  solely  by  reason  of  the  negligent  construc- 
tion of  the  former's  depot. 

LiABiLiTT  of  Lessor  of  Railroad  for  Negligence  of  Lessee.  —  An  au- 
thorized lease  without  any  exemption  clause  absolves  the  lessor  from  the 
torts  of  the  lessee,  resulting  from  the  negligent  operation  and  handling  of 
its  trains,  and  the  general  management  of  the  leased  road  over  which  the 
lessor  could  have  no  control.  But  for  an  injury  resulting  from  the  negli- 
gent omission  of  some  duty  owed  to  the  public,  such  as  the  proper  con- 
struction of  its  road,  station-houses,  etc.,  the  charter  company  cannot,  in 
the  absence  of  statutory  exemption,  discharge  itself  of  legal  responsibility. 

Railroad.  —  Covenant  from  Lessor  to  Keep  Road  in  Order  and  Re- 
pair, or  to  "save  the  lessor  harmless,"  while  it  may  afford  a  means  of 
indemnity  to  the  lessor,  does  not  shield  him  from  responsibility. 

Evidence. — In  Action  against  Railroad  Company  for  injury  to  brake- 
man,  caused  by  proximity  to  passing  cars  of  negligently  constructed 
awning  at  station,  evidence  is  admissible  as  to  the  proximity  of  awn- 
ings at  other  stations  on  the  road. 

Evidence.  —  Upon  Question  whether  Ordinary  Care  was  Exercised 
BY  Brakeman  who  had  sustained  an  injury  from  the  proximity  of  a  neg- 
ligently constructed  awning  while  rapidly  ascending  ladder  on  box-car, 
one  who  has  had  experience  in  going  up  and  down  such  ladders  for  sev- 
eral years  may  testify  that  they  were  not  all  alike,  and  that  it  required 
in  consequence  the  undivided  attention  of  a  person  ascending  them. 
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Thb  material  facts  sufficiently  appear  in  the  opinion,  with 
the  exception  of  certain  evidence  given  by  one  Sawyer,  witness 
for  the  plaintiff,  who  testified  that  he  was  conductor  on  the 
train  where  plaintiff  was  employed  when  injured,  that  his 
(Sawyer's)  experience  in  ascending  ladders  on  moving  cars 
had  been  a  daily  one,  extending  over  a  period  of  four  years, 
that  such  ladders  were  not  all  alike,  and  that  it  required  in 
consequence  the  undivided  attention  of  a  person  ascending 
them.    This  testimony  was  objected  to,  but  was  admitted. 

Wilbur  F.  Lunt  and  Joseph  W.  Spavlding,  for  the  plaintiff. 

A.  A.  Strout,  for  the  defendant. 

Virgin,  J.  By  a  contract  of  March  1, 1884,  the  Portland  and 
Ogdensburg  Railroad  Company,  for  certain  valuable  consider- 
ations therein  expressed,  was  permitted,  among  other  things, 
to  run  all  of  its  through  freight  trains,  for  one  year  at  least, 
over  that  portion  of  the  defendant's  tracks  between  certain 
named  stations,  between  which  was  the  Bethlehem  station, 
the  defendant  "assuming  all  liability  and  risk  of  accident 
arising  from  defect  of  road-bed  or  track,  or  default  of  its  em- 
ployees or  servants." 

On  June  19,  1884,  while  the  permit  was  in  full  force,  the 
Boston  and  Lowell  Railroad  Company  leased  for  ninety-nine 
years  the  defendant's  railroad,  stations,  etc.,  agreeing  to  save 
harmless  the  defendant  "against  all  claims  for  injuries  to  per- 
sons during  the  term,  from  any  and  all  causes  whatever." 

The  plaintiff  was  rear  brakeman  on  a  Portland  and  Ogdens- 
burg special  freight  train  bound  west.  While  he,  in  pursu- 
ance of  a  signal  for  setting  brakes,  was  rapidly  ascending  the 
iron  ladder  on  the  side  of  a  box-car  to  perform  his  duty  of 
setting  the  brake  thereon,  the  train  being  in  motion,  his  head 
came  in  contact  with  the  end  of  the  depot  awning,  of  same 
height  as  the  car,  and  eighteen  inches  therefrom,  and  he  was 
thereby  knocked  off  between  the  cars,  and  before  he  could  ex- 
tricate himself,  his  right  arm  was  bo  crushed  by  the  wheels  of 
the  saloon-car  that  amputation  became  necessary. 

The  jury,  after  a  charge  to  which,  so  far  as  the  general 
merits  of  the  case  is  concerned,  no  exception  is  alleged,  re- 
turned a  verdict  for  the  plaintiff  for  three  thousand  one  hun- 
dred dollars.  Under  the  instructions,  the  jury  must  have 
found  that  the  awning  was  negligently  constructed  on  ac- 
count of  its  proximity  to  the  passing  car;  second,  that  the  in- 
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jury  was  caused  Bolely  thereby;  and  third,  that  the  plaintiff 
was  in  the  exercieo  of  ordinary  care  at  the  time  of  the  injury. 

1.  It  is  contended  that  the  plaintiff  was  guilty  of  contribu- 
tory negligence;  and  that,  as  the  facts  in  relation  thereto  were 
undisputed,  the  question  was  one  of  law,  and  should,  therefore, 
have  been  decided  by  the  presiding  justice,  which  he  declined 
to  do,  but  submitted  it  to  the  jury.  While  there  are  numer- 
ous cases  wherein  questions  of  the  negligence  of  both  parties 
in  actions  of  this  nature  have  been  decided  by  the  court  on 
undisputed  facts,  still  the  negligence  of  neither  party  can  be 
conclusively  established  by  a  state  of  facts  from  which  dif- 
ferent inferences  may  be  fairly  drawn,  or  upon  which  fair- 
minded  men  may  reasonably  arrive  at  different  conclusions: 
Brown  v.  European  etc.  R.  R.  Co.,  58  Me.  384;  Leasn  v.  Maine 
Central  R.  R.  Co.,  77  Id,  85,  91;  Shannon  v.  Boston  etc.  R.  R. 
Co.,  78  Id.  52,  60;  Snow  v.  Housatonic  R.  R.  Co.,  8  Allen,,  441; 
85  Am.  Dec.  720;  Treat  v.  Boston  etc.  R.  R.  Co.,  131  Mass.  371; 
Peverly  v.  Boston,  136  Id.  366;  Lawless  v.  Connecticut  River 
R.  R.  Co.,  136  Id.  1;  Railroad  Co.  v.  Stout,  17  Wall.  657,  663, 
664. 

As  a  practical  illustration  of  this  proposition:  The  con« 
ductor  of  a  freight  train  had  resided  at  the  place  of  accident 
for  twenty  years,  and  as  conductor  and  brakeman  passed  the 
station  once  or  twice  daily  for  seven  years.  Just  as  his  train 
started  up,  he  caught  hold  of  the  side-ladder  of  a  passing  car, 
and,  without  any  call  of  duty  there,  as  he  climbed  toward  the 
top,  was  struck  and  killed  by  the  roof  of  the  depot  which  pro- 
jected over,  and  within  thirty-four  inches  of  tha  car;  and  the 
court  was  divided  on  the  questions  of  negligence  involved: 
Gibson  v.  Erie  Railway  Co.,  63  N.  Y.  449.  So  in  another  case, 
where  a  brakeman  (the  plaintiff),  who  had  pulled  out  the  pin 
and  disconnected  a  portion  of  the  train  from  the  engine,  was 
walking  beside  the  train,  and  on  signal  for  brakes  ran  up  the 
side-ladder  of  a  car  and  was  struck,  knocked  off,  and  lost  his 
arm  by  the  awning,  which  projected  within  eighteen  inches  of 
the  car,  the  court  held  the  plaintiff  not  guilty  of  contributory 
negligence,  but  set  aside  the  verdict  of  ten  thousand  dollars 
as  excessive.  The  court  remarked:  "It  would  be  preposter- 
ous in  us  to  say,  or  to  ask  a  jury  to  say,  that  a  brakeman,  en- 
gaging in  the  service  of  the  company,  must  be  held  to  know 
whether  or  not  there  may  be  one  among  the  station-houses 
whose  roof  or  awning  so  projects  over  the  line  of  the  road  that 
a  brakeman  on  a  freight  train,  in  the  performance  of  his  du- 
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ties,  would  be  liable  to  be  swept  from  the  train  by  collision 
">nth  it":  Illinois  Central  R.  R.  Co.  v.  Welch,  52  111.  183. 

We  are  of  opinion  that  the  presiding  justice  very  properly 
submitted  to  the  jury  the  question  of  the  defendant's  negli- 
gence, and  also  that  of  the  plaintiff's  exercise  of  ordinary  care. 

Moreover,  a  careful  examination  of  all  the  testimony  bear- 
ing upon  these  questions,  aided  by  the  exhaustive  argument 
of  counsel,  has  failed  to  satisf}'  us  that  we  ought  to  interpose 
and  set  the  verdict  aside.  And  without  taking  space  to  state 
our  reasons  at  length,  we  remark,  the  train  never  stopped  at 
this  station,  except  when  obstructed  by  another,  and  occasion- 
ally down  by  the  tank  for  water.  His  attention  was  never 
particularly  called  to  the  nearness  of  the  awning,  as  he  had 
no  occasion  to  notice  it  in  passing.  When  the  accident  hap- 
pened, the  plaintiff  was  engaged  in  the  prompt  performance 
of  a  call  to  active  duty.  The  exigency  caused  by  the  repeated 
starting  and  stopping  of  the  mixed  train  required  his  speedy 
ascent  to  the  top  of  the  car  by  means  of  the  ladder.  Before 
he  reached  it,  his  car,  being  in  motion,  arrived  at  the  awning. 
Due  care  on  the  part  of  the  defendant  required  space  enough 
between  the  car  and  the  awning  for  reasonable  action  of  body, 
arms,  and  legs  of  the  brakeman,  whose  duty  required  him  to 
ascend  the  ladder  there.  It  was  deficient  in  this  respect,  and 
the  plaintiff,  with  his  attention  properly  fixed  on  his  duty,  was 
struck.  It  is  no  answer  that  the  train,  though  on  a  down- 
grade of  thirty  feet  to  the  mile,  might  be  handled  by  the  en- 
gine when  working  steam.  The  plaintiff's  duty  was  not  to 
rely  on  the  possibility  of  the  engine  holding  the  train,  but  to 
perform  the  duty  signaled  by  the  conductor  standing  on  the 
engine;  and  he  lost  his  right  arm  in  the  prompt  attempt  to 
perform  it,  in  consequence  of  the  defendant's  faulty  awning. 
The  acts  of  the  plaintiff  "  cannot  be  judged  of  by  the  rule 
applicable  to  persons  engaged  in  no  special  or  particular  duty." 
The  plaintiff's  previous  knowledge  of  the  awning  must,  on  ac- 
count of  his  few  opportunities  for  gaining  it,  have  been  com- 
paratively slight,  and  was  "by  no  means  decisive.  The 
service  then  and  there  to  be  performed  was  of  a  character 
to  require  his  exclusive  attention  to  be  fixed  upon  it,  and  that 
he  should  act  with  rapidity  and  promptness;  and  it  could 
hardly  be  expected  that  he  should  always  bear  in  mind  the 
existence  of  the  defect,  even  if  he  knew  it,  or  be  prepared  at 
all  times  to  avoid  it":  Snow  v.  Housatonic  R.  R.  Co.,  8  Allen, 
441,  450;  85  Am.  Dec.  720. 
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But  while  this  rule  may  not  be  seriously  questioned  as  be- 
tween a  railroad  company  and  its  own  employees,  the  defend- 
ant  challenges  its  application  as  between  it  and  the  plaintiff. 
This  presents  the  question  whether  a  railroad  company,  over 
a  section  of  whose  track  another  company,  by  virtue  of  a  con- 
tract, runs  its  trains,  is  liable  in  tort  to  the  latter's  brakeman, 
who,  without  the  fault  of  himself  or  of  his  co-employees,  re- 
ceives a  personal  injury  while  in  the  performance  of  his  duty 
on  his  employer's  train,  solely  by  reason  of  the  negligent  con- 
struction of  the  former's  depot.     We  are  of  opinion  that  it  is. 

In  such  a  case  the  only  materiality  which  attaches  to  the 
contract  between  the  companies  is  to  make  certain  that  the 
plaintiff  was  lawfully  and  not  a  trespasser  on  the  defendant's 
road.  And  although  the  defendant,  in  its  contract  with  the 
Portland  and  Ogdensburg  company,  in  express  terms  "  as- 
sumed all  liability  and  risk  of  accident  arising  from  defect  of 
road-bed,  track,  or  default  of  its  employees,"  nothing  was 
thereby  added  to  the  defendant's  legal  obligation  and  duty; 
these  terms  did  not  express  all  which  the  law  required  of 
railroad  companies  as  to  the  reasonable  safety  of  its  station- 
houses:  Tohin  V.  Portland  etc.  R.  R.  Co.,  59  Me.  183;  8  Am. 
Rep.  415.  It  is  common  learning  that  as  a  compensation  for 
the  grant  of  its  corporate  franchise  intended  in  large  measure 
to  be  exercised  for  the  public  good,  the  common  law  imposed 
upon  the  defendant  a  duty  to  the  public,  independent  of  con- 
tract and  co-extensive  with  its  lawful  use,  to  keep  its  road  and 
its  appurtenances  in  a  reasonably  safe  and  proper  condition: 
Thomas  v.  Railroad,  101  U.  S.  71,  83;  Bean  v.  Atlantic  etc. 
R.  R.  Co.,  63  Me.  293,  295.  If  the  cause  of  action  were  a 
breach  of  the  contract,  the  plaintiff  could  not  maintain  an 
action  thereon  for  want  of  privity.  But  this  is  an  action  ex 
delicto,  for  an  injury  caused  by  a  neglect  of  a  duty  created  by 
law:  Broom's  Commentaries,  4th  ed.,  675,  676,  and  cases.  And 
for  the  neglect  of  such  a  duty,  privity  is  not  essential  to  the 
maintenance  of  an  action  of  tort  therefor:  Campbell  v.  Port' 
land  Sug.  Co.,  62  Me.  552,  564;  Broom's  Commentaries,  673  et 
eeq. 

This  principle  is  variously  illustrated  by  the  numerous  cases 
cited  in  Broom's  Commentaries,  655-670.  Thus  a  railroad 
company  is  liable  for  the  loss  of  a  passenger's  luggage  whose 
fare  was  paid  by  another,  not  on  account  of  breach  of  contract, 
but  of  legal  duty:  Marshall  v.  York  etc.  R.  R.  Co.,  11  Com.  B., 
73  Eng.  Com.  L.  655. 
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So  where  the  defendant  sold  naphtha  to  one  known  to  him 
as  a  retailer  of  fluids,  to  be  burned  in  lamps  for  illuminating 
purposes,  and  the  retailer  sold  a  pint  thereof  to  the  plaintiff  to 
be  used  in  a  lamp,  and  it  exploded,  the  defendant  was  held 
liable,  "  not  upon  any  supposed  privity  between  the  parties, 
but  upon  a  violation  of  duty  in  the  defendant,  resulting  in  an 
injury  to  the  plaintiflF":  Wellington  v.  Downer  Ker.  Oil  Co.,  104 
Mass.  64,  67. 

So  where  a  chemist  compounded  a  hair-wash,  and  know- 
ingly sold  it  to  a  husband  for  the  use  of  his  wife,  who  was  in- 
jured by  its  use,  the  wife  sustained  an  action  of  tort  for  the 
injury,  on  the  ground  of  the  defendant's  breach  of  duty: 
George  v.  Skinnington,  L.  R.  5  Ex.  1. 

In  like  manner,  "  where  a  stage  proprietor,"  said  Parke,  B., 
*'  who  may  have  contracted  with  the  master  to  carry  his  ser- 
vant, is  guilty  of  neglect,  and  the  servant  sustains  personal 
damage,  he  is  liable  to  the  latter;  for  it  is  a  misfeasance 
toward  him,  if,  after  taking  him  as  a  passenger,  the  proprietor 
or  his  servant  drives  without  care,  as  it  is  a  misfeasance 
towards  every  one  traveling  on  the  road.  So  if  a  mason  con- 
tracts to  erect  a  bridge  or  other  work  over  a  public  road, 
which  he  constructs  not  according  to  the  contract,  and  the 
defects  are  a  nuisance,  a  third  person,  who  sustains  an  injury 
by  reason  of  its  defective  construction,  may  recover  damages 
from  the  contractor,  who  will  not  be  allowed  to  protect  him- 
self from  liability  by  showing  an  absence  of  privity  between 
himself  and  the  injured  person,  or  by  showing  that  he  is  re- 
sponsible to  another  for  breach  of  the  contract":  Longmeid  v. 
HolKday,  6  Eng.  L.  &  Eq.  563. 

So  where  a  station,  being  in  the  joint  occupation  of  the  de- 
fendant and  another  railway,  the  plaintiff's  decedent,  a  black- 
smith in  the  service  of  the  other  railway,  while  engaged  in 
repairing  one  of  its  wagons  on  a  siding  at  the  station,  was 
killed  by  the  negligent  shunting  of  the  defendant's  train  on 
that  siding,  a  motion  to  set  aside  a  verdict  for  the  plaintiff 
was  overruled:   Vose  v.  L.  &  Y.  Ry,  2  Hurl.  &  N.  728. 

And  it  seems  that  an  apothecary  who  administers  improper 
medicine  to  his  patient,  or  if  a  surgeon  unskillfully  treat  him 
to  his  injury,  is  liable  to  the  patient,  even  when  a  father  or 
friend  of  the  patient  was  the  contractor:  Pippin  v.  Sheppard, 
11  Price,  40;  Gladwell  v.  Steggall,  5  Bing.  N.  C.  733,  Eng. 
Com.  L.  292;  Thomas  v.  Winchester,  6  N.  Y.  397. 

This  principle  is  sustained  in  the  well-considered  case  of 


1888.]  Nugent  v.  Boston  etc.  R.  R.  157 

Sawyer  v.  Rutland  &  B.  R.  R.  Co.,  27  Vt.  370,  which  was  re- 
examined and  reaffirmed  by  the  same  learned  court  in  Merrill 
V.  Central  Vermont  R.  R.  Co.,  54  Id.  200;  also  in  Smith  v.  New 
York  etc.  R.  R.  Co.,  19  N.  Y.  127;  75  Am.  Dec.  305;  Snow  v. 
Jlousatonic  R.  R.  Co.,  8  Allen,  441;  85  Am.  Dec.  720;  Pierce 
on  Railroads,  274;  Patterson  on  Railway  Accidents,  sec.  228; 
2  Wood  on  Railway  Law,  1338,  1339,  and  notes. 

We  are  aware  that  this  view  is  not  in  accordance  with  Murch 
V.  Concord  R.  R.  Co.,  29  N.  H.  35,  and  Pierce  v.  Concord  R.  R. 
Co.,  61  Id.  593,  which  cases  were  cited  by  a  divided  court  in 
this  state  on  another  point:  Mahoney  v.  Atlantic  etc.  R.  R.  Co., 
63  Me.  72;  but  notwithstanding  our  high  opinion  of  the  learned 
court  which  pronounced  those  opinions,  we  think  the  views 
herein  declared  are  more  satisfactory. 

Our  opinion,  therefore,  is,  that  the  plaintiflF  had  the  lawful 
right,  as  brakeman  on  the  train  of  the  Portland  and  Ogdens- 
burg,  to  pass  and  repass  by  the  Bethlehem  station-house  of 
the  defendant,  which,  therefore,  owed  a  duty  to  him  to  con- 
struct and  maintain  its  station-house  there  in  such  a  reason- 
ably safe  manner  that  its  awning  would  not  injure  him  while 
in  the  performance  of  his  duty  with  due  care;  and  that  a  neg- 
ligent breach  of  that  duty  by  the  defendant  having  resulted 
in  a  personal  injury  to  the  plaintiff  without  fault  on  his  part, 
he  is  entitled  to  maintain  this  action  therefor,  unless  the  leas- 
ing and  consequent  full  possession  of  the  defendant's  road  by 
the  Boston  and  Lowell  constitutes  a  defense. 

It  is  declared  to  be  the  settled  law  of  this  country  that  one 
railroad  corporation  cannot,  without  statutory  authority,  divest 
itself  of  or  relieve  itself  from  any  duty  or  liability  imposed 
by  its  charter  or  the  general  laws  of  the  state,  by  leasing  its 
road  and  appurtenances  to  another:  York  &  M.  L.  R.  R.  Co. 
V.  Winana,  17  How.  30;  Thomas  v.  Railroad  Co.,  101  U.  S. 
71,  83. 

Assuming  the  lease  of  the  defendant  road,  station-houses, 
etc.,  to  the  Boston  and  Lowell  to  have  been  duly  authorized 
by  the  respective  legislatures  of  the  states  which  granted  their 
charters,  and  that  the  lessee  had,  months  before  the  plaintiff's 
injury,  received  under  the  lease  full  possession,  management, 
and  control,  was  the  defendant  thereby  relieved  from  liability 
to  this  plaintiff  for  his  injury? 

This  court  has  held  that  an  authorized  lease  of  a  railroad 
does  not  relieve  the  lessor  from  the  liability  under  the  general 
statute  for  an  injury  caused  to  property  along  its  line  by  fire 
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communicated  by  a  locomotive  of  the  lessee:  Pratt  v.  Atlantic 
etc.  R.  R.  Co.,  42  Me.  679;  Stearns  v.  Atlantic  etc.  R.  R.  Co.j  46 
Id.  95.  In  Massachusetts,  both  lessor  and  lessee  are  held 
liable  for  the  injury  under  a  like  statute:  Ingersoll  v.  StocJc- 
bridge  etc.  R.  R.  Co.,  8  Allen,  438;  Davis  v.  Providence  etc.  R.  R. 
Co.,  121  Mass.  134. 

Courts  of  the  highest  respectability  have  held  in  well-con- 
sidered opinions  that  the  duly  authorized  leasing  of  one  rail- 
road to  another  does  not  absolve  the  lessor  from  liability  to  a 
passenger  for  injury  caused  by  the  negligent  acts  of  the  lessee's 
employees,  unless  the  statute  authorizing  the  lease  contains 
an  express  exemption  to  the  lessor;  that  "grants  to  corpora- 
tions, whether  of  powers  or  exemptions,  are  to  be  strictly  con- 
strued, and  their  obligations  are  to  be  strictly  performed, 
whether  they  may  be  due  to  the  state  or  to  individuals": 
Singleton  v.  Southwestern  R.  R.,  70  Ga.  464;  48  Am.  Rep.  574; 
Nelson  v.  Vermont  etc.  R.  R.  Co.,  26  Vt.  717;  62  Am.  Dec.  614; 
1  Redfield  on  Railways,  590. 

This  view  is  adopted  and  sustained  in  an  opinion  reviewing 
the  cases  and  authorities  by  the  court  in  Illinois.  The  court, 
in  its  opinion,  does  not  rest  its  decision  "upon  the  narrow 
ground  alone  of  the  lessee  being  in  the  exercise  of  a  franchise 
which  belonged  to  the  lessor,  and  in  so  doing  is  to  be  held  as 
the  servant  of  the  lessor  corporation;  but  in  consideration  of 
the  grant  of  its  charter,  the  corporation  undertakes  the  per- 
formance of  duties  and  obligations  toward  the  public;  and 
there  is  a  matter  of  public  policy  concerned  that  it  should  not 
be  relieved  from  the  performance  of  its  obligations  without 
the  consent  of  the  legislature";  adding,  "There  is  no  express 
exemption  in  the  statute  which  authorized  the  lease":  Balsley 
V.  St.  Louis  etc.  R.  R.  Co.,  119  111.  68;  59  Am.  Rep.  784;  see 
also  Pierce  on  American  Railway  Law,  244. 

In  this  state,  where  the  defendant  had  leased  its  road  under 
the  authority  of  a  statute  which  expressly  provided  that 
"nothing  contained  therein  ....  shall  exonerate  the  lessor 
from  any  duties  or  liabilities  imposed  upon  it  by  the  charter 
or  by  the  general  laws  of  the  state,"  a  divided  court  held  that 
the  lessee,  and  not  the  lessor,  was  liable  to  a  passenger  injured 
by  an  assault  and  wrongful  expulsion  from  its  train  by  one  of 
the  lessee's  servants:  Mahoney  v.  Atlantic  etc.  R.  R.  Co.,  63 
Me.  68.  This  case,  however,  does  not  meet  the  facts  in  the 
case  at  bar;  for  there  the  injury  complained  of  resulted  solely 
in  the  wrongful  acts  of  the  servant  of  the  lessee,  who  had  sole 
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control  of  the  trains,  and  not  as  here,  from  the  wrong  of  the 
lessor  in  the  negligent  original  construction  of  its  depot. 

And  herein,  as  we  think,  lies  the  true  distinction  which 
marks  the  dividing  line  of  the  lessor's  responsibility.  In  other 
words,  an  authorized  lease,  without  any  exemption  clause, 
absolves  the  lessor  from  the  torts  of  the  lessee,  resulting  from 
the  negligent  operatioii  and  handling  of  its  trains  and  the 
general  management  of  the  leased  road,  over  which  the  lessor 
could  have  no  control.  But  for  an  injury  resulting  from  the 
negligent  omission  of  some  duty  owed  to  the  public,  such  as 
the  proper  construction  of  its  road,  station-houses,  etc.,  the 
charter  company  cannot,  in  the  absence  of  statutory  exemp- 
tion, discharge  itself  of  legal  responsibility:  St.  Louis  etc.  R.  R. 
Co.  v.  Carl,  28  Kan.  622;  11  Eng.  &  Am.  R'y  Cas.  458. 

The  covenant  in  the  lease  to  "  save  the  lessor  harmless," 
etc.,  is  predicated  of  an  implication  of  a  primary  liability  on 
the  part  of  the  lessor.  It  is  an  obligation  which  in  no  wise 
affects  the  plaintiff,  or  the  defendant's  liability  to  him,  but  is 
simply  a  contract  for  reimbursement  for  such  damages  as 
may  in  any  wise  be  recovered  against  it  by  the  plaintiff  and 
other  lawful  claimants,  whose  injury  results  from  its  breach  of 
duty  owed  them. 

We  are  also  of  opinion  that  the  defendant  is  liable  under 
the  rule  which  governs  the  responsibility  of  a  lessor  of  demised 
premises  for  their  condition.  For  it  is  settled  law  that  when 
the  owner  lets  premises  which  are  in  a  condition  which  is  un- 
safe for  the  avowed  purpose  for  which  they  are  let,  or  with  a 
nuisance  upon  them  when  let,  and  receives  rent  therefor,  he  is 
liable,  whether  in  or  out  of  possession,  for  the  injuries  which 
result  from  their  state  of  insecurity  to  persons  lawfully  upon 
them;  for  by  the  letting  for  profit  he  authorizes  a  continuance 
of  the  condition  they  were  in  when  he  let  them,  and  is  there- 
fore guilty  of  a  non-feasance.  Among  the  numerous  cases  sup- 
porting this  general  view  are  Rosewell  v.  Prior,  2  Salk.  459, 
game  case  more  fully  reported,  12  Mod.  635,  639,  where  the 
defendant  erected  a  house,  thereby  obstructing  the  plaintiff's 
ancient  lights,  and  demised  it  to  another;  and  the  court  held 
the  "action  well  brought,  ....  for  before  his  assignment  over, 
he  was  liable  for  all  consequential  damages,  and  it  shall  not 
be  in  his  power  to  discharge  himself  by  granting  over":  See 
also  Rex  v.  Pedly,  1  Ad.  &  E.  822;  Staple  v.  Spring,  10  Mass. 
72;  Fish  v.  Dodge,  4  Denio,  311;  47  Am.  Dec.  254;  House  v. 
^eicalf,  27  Conn.  631;  Todd  v.  Flighty  9  Com.  B.,  N.  S.,  377. 
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In  the  last  case,  Earle,  C.  J.,  after  reviewing  Rex  v.  Pedly,  3 
Nev.  &  M.  627,  and  Eosewell  v.  Priory  2  Salk.  460,  said:  "  These 
cases  are  authorities  for  saying  that  if  the  wrong  causing  the 
damage  arises  from  the  non-feasance  or  the  misfeasance  of  the 
lessor,  the  party  suflfering  damage  from  the  wrong  may  sue 
him.  And  we  are  of  opinion  that  the  principle  so  contended 
for  on  behalf  of  the  plaintiflf  is  the  law,  and  that  it  reconciles 
the  cases."  Also  Nelson  v.  Liverpool  Brewery  Co.,  L.  R.  2  Com.  P. 
311;  Awing  v.  Jones,  9  Md.  108;  Gandy  v.  Jubber,  6  Best  &  S. 
76;  5  Id.  486;  9  Id.  15;  Stratton  v.  Staples,  59  Me.  94.  This 
principle  is  recognized  in  Campbell  v.  Portland  S.  Co.,  62  Id. 
552;  16  Am.  Rep.  503;  and  in  McCarthy  v.  York  County  Sav. 
Bank,  74  Me.  315,  325;  Burbank  v.  Bethel  S.  M.  Co.,  75  Id. 
373,  383;  46  Am.  Rep.  400;  Allen  v.  Smith,  76  Me.  335,  341. 
See  also  Godley  v.  Hagerty,  20  Pa.  St.  387,  59  Am.  Dec.  731, 
affirmed  in  Carson  v.  Godley,  26  Pa.  St.  Ill,  67  Am.  Dec.  404, 
where  buildings  were  let  to  the  government  as  bonded  ware- 
houses, and  being  defectively  built  and  of  insufficient 
strength,  they  fell  by  reason  of  storage  of  heavy  merchandise. 

So  in  Maryland,  in  Albert  v.  State,  66  Md.  325.  59  Am.  Rep. 
159,  the  court  of  appeals  approved  the  instruction:  "If  the 
jury  found  that  the  defendant  was  the  owner  of  the  wharf  and 
rented  it  to  the  tenant,  and  that  at  the  time  of  the  renting  the 
wharf  was  unsafe,  and  the  defendant  knew,  or  by  the  exercise 
of  reasonable  diligence  could  have  known,  of  its  unsafe  condi- 
tion, and  the  accident  happened  in  consequence  of  such  con- 
dition, then  the  plaintiff  was  entitled  to  recover." 

So  in  Swords  v.  Edgar,  59  N.  Y.  28,  17  Am.  Rep.  295,  the 
court,  after  an  elaborate  review  of  the  cases,  held  that  the  les- 
sors of  a  pier  in  the  possession  of  their  lessee,  from  whom  they 
received  rent  for  it,  were  liable  for  an  injury  received  by  a 
longshoreman  engaged  in  discharging  a  cargo  thereon,  the 
cause  of  the  injury  being  a  dangerous  defect  which  existed  at 
the  time  of  the  demise. 

In  a  very  recent  case  in  Rhode  Island  of  like  facts,  the  court 
held  both  lessor  and  lessee  jointly  liable:  Joyce  v.  Martin,  15 
R.  I.  558-;  see  also  the  recent  case  in  New  Jersey  of  Rankin  v. 
Ingwerson,  47  N.  J.  L.  18;  also  a  Massachusetts  case:  Dalay 
V.  Savage,  145  Mass.  38. 

We  are  aware  that  there  are  a  few  cases  which  hold  that 
even  if  premises  are  dangerous  when  demised,  the  lessor  is 
not  liable  to  one  injured  thereby  if  the  tenant  in  the  lease 
covenanted  to  keep  them  in  repair:  Pretty  v.  BickmorCf  L.  R. 


1888.]  Nugent  v,  Boston  etc.  R.  R.  161 

8  Com.  P.  401.  And  the  same  principle  was  subsequently 
aflBrmed  in  a  case  of  very  similar  facts:  Gwinnelly.  Earner, 
L.  R.  10  Com.  P.  658;  see  also  Leonard  v.  Storer,  115  Mass.  86, 
15  Am.  Rep.  76,  where  the  lessee  covenanted  to  "make  all 
needful  and  proper  repairs,  both  internal  and  external."  The 
language  of  the  court,  when  taken  in  connection  with  the  facts, 
is  explainable  in  consonance  with  the  early  English  cases  be- 
fore cited.  See  also  the  dictum  in  the  recent  case  in  Massa- 
chusetts, already  cited,  of  Dalay  v.  Savage,  supra. 

But  this  principle  has  been  ably  reviewed  in  the  strong 
opinion  of  Folger,  J.,  in  Swords  v.  Edgar,  supra.  This  opinion 
declines  to  accept  the  doctrine  of  the  above  cases,  for  the  rea- 
son that  they  "ignored  the  rule  announced  in  Rosewell  v.  Prior, 
and  followed  and  established  in  many  cases."  Folger,  J., 
speaking  for  the  whole  court  upon  this  question,  said:  "The 
person  injuriously  affected  by  the  ruinous  state  of  the  premises 
demised  has  no  right  nor  privity  in  the  covenant.  He  is  not 
given  thereby  a  right  of  action  against  the  lessee  greater  nor 
more  sure  than  he  had  before.  He  has  the  right,  without  the 
covenant.  The  covenant  is  a  means  by  which  the  lessor  may 
reimburse  himself  for  any  damages  in  which  he  is  cast  by 
reason  of  his  liability.  But  it  is  an  act  and  obligation  be- 
tween himself  and  another,  which  does  not  remove  nor  suspend 
that  liability.  It  is  not  so,  that  a  person  on  whom  there  rests 
a  duty  to  others  may,  by  an  agreement  between  himself  and 
a  third  person,  relieve  himself  from  the  fuliillmentof  his  duty. 
Surely  an  ineflfectual  attempt  to  fulfill  would  not;  as  if  in  this 
case  insufficient  repair  of  the  pier  had  been  made  by  a  builder 
who  had  contracted  with  the  lessor  to  do  all  that  was  needful 
to  make  the  pier  secure  for  all  comers.  A  covenant  taken 
from  a  lessor  to  keep  in  order  and  repair  is  no  more  effectual 
than  a  contract  with  a  builder  to  the  same  end.  Both  may 
afford  an  indemnity  to  the  lessor,  but  neither  can  shield  him 
from  responsibility."  The  New  Jersey  case  of  Rankin  v.  Ing- 
werson,  supra,  sustains  the  same  view.  And  we  adopt  the 
doctrine  of  the  case  from  which  we  have  so  largely  quoted  as 
sound  on  legal  principles  and  public  policy. 

And  even  if  a  lessee's  covenant  would,  when  broad  enough 
in  its  terms,  operate  a  relief  of  the  lessor's  liability,  the  cove- 
nant here  would  not  affect  the  case  in  hand,  for  it  is  restricted 
and  limited  to  "maintaining,  preserving,  and  keeping  the 
station-houses  in  as  good  order  and  repair  as  the  same  now 
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are,  bo  that  there  shall  be  no  depreciation  in  the  general  con- 
dition thereof  at  any  time  during  the  term." 

The  testimony  as  to  the  proximity  of  the  awnings  at  the 
other  stations  had  a  legitimate  bearing  on  the  question  of  the 
exercise  of  care  on  the  part  of  the  plaintiff;  and  the  defend- 
ant pursued  the  same  line  of  inquiry,  not  only  on  cross-exam- 
ination, but  in  the  direct  examination  of  its  own  witnesses, 
Stowell  and  Winters.  We  think,  also,  that  Sawyer's  testimony 
was  legitimate. 

Motion  and  exceptions  overruled. 


Question  of  Contribxjtort  Neolioence  is  for  Jukt,  where  facta  are 
dispated  or  where  difiTerent  inferences  may  be  drawn  from  nndispnted  facts: 
See  Alabama  etc.  li.  H.  Co.  v.  Arnold,  84  Ala.  159;  5  Am.  St.  Rep.  364. 

LiABiLmr  for  Injuries  on  Leased  Lines  of  Railway:  See  the  note  to 
Singleton  v.  Souihwestern  R.  R.  Co.,  48  Am.  Rep.  580-582;  McMillan  v,  Michi- 
gan etc.  R.  R.,  16  Mich.  79;  93  Ahl  Dec.  208,  and  note  227.  As  to  liability 
of  railroad  for  torts  of  lessee,  see  note  to  OUo  etc.  R.  R.  Co.  v.  Dunbar,  71 
Id.  295-298. 
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WiTNma.  — In  Writ  of  Entry,  Plaintiff  is  Competent  Witness  who 
demands  title  in  hia  own  right  as  an  heir  at  law,  where  be  is  not  made  a 
party  as  "heir  of  a  deceased  party":  R.  S.  Me.,  c.  82,  sec.  98. 

Presumption  of  Death  from  Absence.  —  A  person  who  leaves  his  home 
for  temporary  purposes,  and  is  not  heard  from  for  the  space  of  seven 
years  by  those  who  wonld  naturally  have  heard  from  him,  is  presumed  to 
be  dead;  bat  the  death  of  such  person,  at  any  particular  time  during 
that  period,  is  never  presumed,  but  must  be  proved. 

Death  may  be  Proved  in  Case  of  a  Person  Unheard  of  for  a  Loira 
Period  of  Time  by  showing  facts  from  which  a  reasonable  inference 
would  lead  to  that  conclusion;  and  the  time  of  the  death  may  be  fixed 
with  more  or  less  certainty  in  the  same  manner. 

Pbesumption  as  to  Survivorship.  —  Where  several  Uvea  are  lost  in  the 
same  disaster,  there  is  no  presumption  from  age  or  sex  that  either  sur- 
vived the  other;  but  the  fact  of  survivorship  must  be  proved  by  the 
party  asserting  it. 

Writ  of  Entry.  —  Specific  or  undivided  part  of  the  premises,  although 
less  than  that  demanded,  may  be  recovered  under  the  Revised  Statutes 
of  Maine,  chapter  104,  section  10. 

W.  p.  Thompson  and  R.  Dtmton,  for  the  plaintiffs. 

WiUiam  H.  Folger,  for  the  defendant. 

Haskell,  J.     Writ  of  entry.     Plea,  nul  disseisin.     Both 
parties  claim  title  under  Margaret  P.  Nickerson.    The  tenant 
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claims  that  Margaret  conveyed  the  premises  to  her  son,  Aaron 
W.  Nickerson,  in  1875;  but  demandants  say  that  such  deed  is 
void  for  fraud,  and  inoperative  for  want  of  her  capacity  to 
make  the  grant,  and  for  want  of  delivery. 

Upon  this  issue,  the  tenant  objects  to  the  competency  of 
Mrs.  Heath,  one  of  the  demandants,  because  she  claims  to 
have  inherited  a  share  of  the  property  as  heir  to  her  mother, 
Margaret  P.  Nickerson. 

This  objection  is  not  well  taken,  for  Mrs.  Heath  demands  in 
her  own  right  that  which  she  inherited  from  her  mother,  and 
is  not  made  a  party  as  "heir  of  a  deceased  party":  R.  S., 
c.  82,  sec.  98;  Biggins  v.  Butler,  78  Me.  520. 

It  appears  that  in  January,  1875,  while  on  a  visit  to  her 
daughter,  Mrs.  Heath,  in  Boston,  Mrs.  Margaret  P.  Nickerson 
was  stricken  with  paralysis,  or  some  kindred  malady,  that 
prostrated  her  bodily,  and  confused  and  unsettled  her  mind; 
that  in  the  following  March,  being  somewhat  restored,  she  was 
taken  to  her  home  in  Belfast,  where  she  and  her  husband  re- 
sided with  their  son,  Aaron  W.  Nickerson,  until  her  death  in 
the  following  October;  that  ever  after  her  illness  in  January 
she  at  times  could  not  recognize  her  children  and  friends,  and 
persisted  in  calling  one  of  her  daughters  Aaron. 

An  oflSce  copy  of  the  deed  of  the  demanded  premises  from 
Margaret  P.  to  her  son,  Aaron  W.,  dated  and  recorded  April 
15,  1875,  is  set  up  as  evidence  of  a  conveyance  of  the  property 
to  him.  The  original  is  not  produced,  nor  is  any  reason  given 
for  withholding  it;  nor  is  the  subscribing  witness,  who  took 
the  acknowledgment  of  the  deed  as  a  magistrate,  called  to 
testify. 

A  mortgage  of  the  same  property  is  also  in  evidence,  dated 
the  same  day,  and  recorded  December  21, 1875,  after  the  death 
of  Margaret  P.  in  the  preceding  October,  from  Aaron  W.  to  her 
husband,  Aaron,  conditioned  to  secure  the  payment  of  twelve 
hundred  dollars  in  installments,  the  last  falling  due  in  four 
years,  and  a  discharge  of  the  same  is  shown  by  the  record 
August  26,  1876;  but  no  other  evidence  is  adduced  upon  that 
subject. 

From  a  careful  consideration  of  all  the  evidence,  without 
reviewing  it  in  detail,  the  court  is  of  opinion  that  the  supposed 
deed  from  Margaret  P.  Nickerson  to  her  son,  Aaron  W.,  did 
not  operate  as  a  conveyance  of  the  property  to  him.  It  has 
become  a  recognized  rule  in  this  court  that,  in  actions  at  law, 
^wheo  the  parties  submit  questions  of  fact  to  the  determmation 
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of  the  law  court,  they  must  be  content  with  a  decision  of  them 
without  a  review  of  the  testimony  in  the  opinion  and  reasons 
stated  in  detail. 

Margaret  P.  Nickerson  died  in  October,  1875,  seised  of  the 
demanded  premises,  leaving  three  children,  the  demandants 
and  Aaron  W.,  to  whom  the  same  descended  in  undivided 
shares  of  one  third  each,  so  that  the  demandants  became  seised 
of  two  undivided  thirds  thereof. 

The  other  one  third  descended  to  Aaron  W.,  who,  accom- 
panied by  his  wife  and  three  children,  all  under  ten  years  of 
age,  sailed  February  3,  1880,  from  Troon,  Scotland,  in  com- 
mand of  a  vessel  loaded  with  coal  for  Havana,  none  of  whom 
have  since  been  heard  from. 

His  father,  Aaron,  died  September  6,  1886,  having  quit- 
claimed all  his  interest  in  the  demanded  premises  to  the  tenant 
September  11,  1880;  so  that  if  Aaron  W.  died  before  that  date 
leaving  no  children  surviving  him,  his  one-third  share  in  the 
same  descended  to  his  father,  and  passed  under  the  latter's 
deed  to  the  tenant;  but  if  Aaron  W.  survived  that  date,  then 
nothing  passed  by  the  father's  quitclaim  deed  to  the  tenant: 
Pike  V.  Galvin,  29  Me.  183;  Crocker  v.  Pierce,  31  Id.  177;  Coe 
v.  Persons  Unknown,  43  Id.  432;  Walker  v.  Lincoln,  45  Id.  67; 
Harriman  v.  Gray,  49  Id.  537;  Read  v.  Fogg,  60  Id.  479; 
Powers  V.  Patten,  71  Id.  583;  and  the  demandants  inherited 
from  him  two  thirds  of  his  one  third  in  the  demanded 
premises,  making  their  interest  in  the  same  eight  ninths 
in  all. 

A  person  who  leaves  his  home  for  temporary  purposes,  and 
is  not  heard  from  for  the  space  of  seven  years  by  those  who 
would  naturally  have  heard  from  him,  is  presumed  to  be 
dead:  Wentworth  v.  Wentworth,  71  Me.  72;  Stevens  v.  McNa- 
mara,  36  Id.  176;  Loring  v.  Steineman,  1  Met.  204;  but  the 
death  of  such  person  at  any  particular  time  during  that  period 
is  never  presumed,  but  must  be  proved:  Newman  v.  Jenkins,  10 
Pick.  515. 

Death  may  be  proved  by  showing  facts  from  which  a  rea- 
sonable inference  would  lead  to  that  conclusion,  as  by  proving 
that  a  person  sailed  in  a  particular  vessel  for  a  particular 
voyage,  and  that  neither  vessel  nor  any  person  on  board  had 
been  heard  of  for  a  length  of  time  sufficient  for  information  to  be 
received  from  that  part  of  the  globe  where  the  vessel  might  be 
driven,  or  the  persons  on  board  of  her  might  be  carried:  Whits 
V.  Mann,  26  Me.  361. 
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If  death  may  be  inferred  from  facts  ehown,  it  logically  fol- 
lows that  the  time  of  the  death  may  be  fixed  with  more  or 
less  certainty  in  the  same  manner:  Watson  v.  King,  1  Stark. 
121. 

In  the  case  at  bar,  the  vessel,  commanded  by  Aaron  W. 
Nickerson,  heavily  laden  with  coal,  sailed  from  Troon,  in  the 
south  of  Scotland,  for  Havana,  a  voyage  usually  accomplished 
in  from  twenty-five  to  forty  days,  in  the  track  of  many  sailing 
vessels  and  steamers  plying  between  the  north  of  Europe  and 
America. 

In  case  of  shipwreck,  it  is  improbable,  if  not  impossible, 
that  the  Benj.  Haseltine,  if  driven  ashore,  should  not  have 
been  reported  in  the  United  States  within  six  months  of  her 
loss.  If  any  on  board  of  her  had  been  rescued  by  passing 
vessels,  they  would  have,  within  that  time,  sent  the  intelli- 
gence of  shipwreck  to  the  home  port  of  the  vessel.  The  cir- 
cumstances surrounding  the  vessel  and  the  voyage  that  she 
entered  upon  may  well  authorize  the  inference  of  her  loss  with 
all  on  board  within  the  six  months  following  the  date  of  her 
departure  from  Scotland,  and  a  jury  would  be  authorized  to 
find  the  death  of  her  master  and  his  family  prior  to  Septem- 
ber 11,  1880. 

The  weight  of  authority,  at  the  present  day,  seems  to  have 
established  the  doctrine  that  where  several  lives  are  lost  in 
the  same  disaster,  there  is  no  presumption,  from  age  or  sex, 
that  either  survived  the  other;  nor  it  is  presumed  that  all  died 
at  the  same  moment;  but  the  fact  of  survivorship,  like  every 
olHer  fact,  must  be  proved  by  the  party  asserting  it:  Under- 
wood V.  Wing,  4  De  Gex,  M.  &  G.  633,  affirmed  on  appeal  in 
Wing  V.  Angrave,  8  H.  L.  Gas.  183;  Newell  v.  Nichols,  75  N.  Y. 
78;  31  Am.  Rep.  424;  Coye  v.  Leach,  8  Met.  371;  41  Am.  Dec. 
618,  and  note  of  cases  522. 

In  the  absence  of  evidence  from  which  the  contrary  may  be 
inferred,  all  may  be  considered  to  have  perished  at  the  same 
moment;  not  because  that  fact  is  presumed,  but  because,  from 
failure  to  prove  the  contrary  by  those  asserting  it,  property 
rights  must  necessarily  be  settled  on  that  theory. 

In  the  case  at  bar,  the  father  was  a  man  forty  years  of  age, 
and  his  minor  children  under  ten.  The  last  known  of  either 
was  upon  their  sailing  from  Scotland.  No  evidence  whatever 
gives  any  light  upon  the  particular  perils  they  encountered  at 
death.  The  children  are  not  proved  to  have  survived  their 
father,  and  therefore  he  died  without  issue,  and  his  one  third 
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of  the  demanded  premises  descended  to  his  father,  Aaron,  prior 
to  the  date  of  the  latter's  quitclaim  to  the  tenant,  and  passed 
to  her  under  it. 

By  Revised  Statutes,  chapter  104,  section  10,  it  is  provided 
that  "  the  demandant  may  recover  a  specific  part  or  undivided 
portion  of  the  premises  to  which  he  proves  title,  although  less 
than  he  demanded." 

Judgment  for  the  demandants  for  an  undivided  two  thirds 
of  the  premises  demanded. 

Death,  how  Proved,  Gekeballt:  See  note  to  Wilson  r.  Brotonlee,  91 
Am.  Deo.  626-529.  Aa  to  when  death  will  be  presumed,  see  the  note  to 
Sprigg  v.  MocUe,  92  Id.  704-708;  and  note  to  Jloyt  v.  Newbold,  46  Am.  Rep. 
761-772. 

Presttmption  ov  Subvtvorship  where  Several  Lives  are  Lost  rs 
Sams  Disaster:  See  the  note  to  Coye  v.  Leach,  41  Am.  Deo.  522-625;  nota 
to  Sprigg  v.  ifoale,  92  Id.  707. 


DUNBAB   V.    DUNBAB. 

rSO  Maimb,  15Z] 

Evidence  of  Statements  Disclosinq  Estate,  made  to  probata  judge  un- 
der  the  Revised  Statutes  of  Maine,  chapter  64,  section  67,  ia  competent 
against  party  making  them,  in  action  to  recover  property  so  disclosed. 

To  CoNSTrnrrs  a  Gut  Causa  Mortis,  it  is  not  only  essential  that  delivery 
be  complete,  but  possession  must  also  be  retained  by  the  donee  until  the 
donor's  death.  If  after  delivery  the  donor  again  has  possession,  the  gift 
is  nugatory. 

Wiswell  and  Kingy  for  the  plaintiff. 

George  P.  Button  and  George  M.  Warren,  for  the  defendant. 

Danforth,  J.  The  defendant  was  summoned  before  the 
judge  of  probate  for  the  county  of  Hancock,  on  complaint  of 
the  plaintiff  as  administrator,  to  disclose  any  property  in  his 
possession  belonging  to  the  estate  represented  by  the  plaintiff, 
under  the  provisions  of  the  Revised  Statutes,  chapter  64,  sec- 
tion 67.  The  statement  then  made  is  now  offered  as  evidence 
in  support  of  this  action,  which  is  a  suit  upon  an  implied  con- 
tract to  recover  the  money  so  disclosed.  It  is  objected  to  as 
inadmissible  for  such  purpose. 

The  sole  object  of  the  statute  is  to  obtain  facts  known  only 
to  the  party  summoned,  to  lay  the  foundation  for  ulterior  pro- 
ceedings. If  the  person  summoned  is  an  executor  or  admin- 
istrator, and  reveals  property  belonging  to  the  estate,  without 
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further  evidence  he  would  be  ordered  by  the  probate  court  to 
add  to  his  inventory  and  account  for  the  property  so  disclosed: 
Bourne  v.  Stevenson,  68  Me.  499;  Hill  v.  Stevenson,  63  Id.  865; 
18  Am.  Rep.  231.  If  any  other  person  is  cited,  the  jurisdiction 
of  the  probate  court  ceases  with  the  disclosure,  and  the  state- 
ment is  similar  to  an  answer  to  a  bill  of  discovery,  and  the 
facts  obtained  may  be  used  as  evidence  when  applicable  in 
any  process  proper  to  obtain  the  end  sought:  O'Dee  v.  McCrate, 
7  Me.  267.  Were  the  disclosure  incompetent  evidence,  in  most 
cases  it  could  bo  of  no  possible  use.  As  in  the  case  at  bar,  the 
facts  wanted  and  thus  obtained  are  within  the  knowledge  of 
no  one,  except  the  party  against  whom  they  are  to  be  used, 
and  can  be  proved  only  by  the  statement;  nor  does  the  state- 
ment furnish  any  means  of  proving  them  otherwise.  From 
the  necessity  of  the  case,  the  defendant's  disclosure  must  be 
admissible,  and  no  doubt  such  was  the  intention  of  the  stat- 
ute. In  this  conclusion,  however,  no  criminal  process  is  in- 
cluded. 

Whether  the  defendant's  testimony  upon  the  stand  as  a 
witness  is  admissible  or  otherwise,  we  have  no  occasion  to 
inquire.  He  was  called  in  his  own  behalf,  therefore  he  cannot 
object;  and  the  other  party  has  no  occasion  to. 

Can  the  action  be  maintained  upon  the  defendant's  own 
statements?  He  admits  that  he  has  or  had  in  his  possession 
two  sums  of  money  which  belonged  to  the  plaintiflF's  intestate 
in  her  lifetime.  He  now  claims  it  as  a  gift  causa  mortis.  The 
burden  of  proof  is  therefore  upon  him  to  show  such  a  gift. 

The  defendant's  statement  as  to  the  sum  of  one  hundred 
dollars  is,  that  "  a  few  days  before  my  mother's  death  she  sent 
for  me  to  come  there  and  arrange  for  her  burial.  She  said 
she  had  some  money  she  wanted  me  to  use  for  her  last  sick- 
ness and  funeral  expenses,  and  the  rest  was  mine."  Here  was 
a  sufficient  recognition  of  the  near  approach  of  death,  and 
possibly  of  an  intended  gift  coupled  with  a  trust,  as  in  Curtis 
V.  Savings  Banh^  77  Me.  151.  But  the  gift  could  not  be  a 
completed  one  until  there  was  a  sufficient  delivery  to  and  re- 
tention by  the  donee  of  the  property  in  question.  Upon  thid 
point  the  defendant  says:  "I  received  it  at  the  time  from  my 
mother;  she  passed  me  the  pocket-book,  and  told  me  of  some 
other  money,  and  where  I  could  find  it.  A  few  days  after, 
my  brother  and  sister  came  to  me  and  gave  me  the  same 
pocket-book  which  I  had  accidentally  left  when  my  mother 
gave  it  to  me."    On  cross-examination  it  appears  that  "  when 
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mother  gave  it  to  me  I  simply  left  it  right  where  she  gave  it 
to  me,"  and  that  he  received  it  again  after  her  death.  What- 
ever might  have  been  the  delivery,  it  is  certain  that  the  money 
was  not  retained  by  the  alleged  donee  in  his  possession  until 
the  death  of  the  donor.  In  Hatch  v.  Atkinson,  56  Mo.  324,  96 
Am.  Dec,  464,  it  is  held  that  "the  donee  must  take  and  retain 
possession  until  the  donor's  death."  On  page  327,  in  the  opin- 
ion, Walton,  J.,  says:  "It  not  only  requires  the  delivery  to  be 
actual  and  complete,  such  as  deprives  the  donor  of  all  further 
control  and  dominion,  but  it  requires  the  donee  to  take  and 
retain  possession  till  the  donor's  death.  Although  the  de- 
livery may  have  been  at  one  time  complete,  yet  this  will  not 
be  sufficient,  unless  the  possession  be  constantly  maintained 
by  the  donee.  If  the  donor  again  has  possession,  the  gift  be- 
comes nugatory.  And  public  policy  requires  these  rules  to 
be  enforced  with  great  stringency;  otherwise  the  wholesome 
safeguards  of  our  testamentary  laws  become  useless." 

We  are  not  unmindful  of  the  fact  that  the  defendant  says 
that  he  left  the  pocket-book  accidentally,  but  he  also  says  he 
left  it  just  where  his  mother  gave  it  to  him.  It  is  also  a  some- 
what significant  fact  that  although  there,  as  he  says  from  one 
to  three  times  a  day,  he  does  not  call  for  it,  but  waits  for  it  to 
be  brought  to  him  after  the  intestate's  death.  This  does  not 
seem  to  have  been  from  forgetfulness,  as  ho  did  obtain  the 
other  money  in  question  left  there  for  a  time,  but  taken  before 
the  donor's  death.  Taking  these  circumstances  into  consid- 
eration, in  connection  with  the  fact  that  the  money  was  not  to 
be  used  until  after  the  donor's  death,  and  that  nothing  was 
said  about  a  delivery  or  a  retention  when  the  pocket-book  was 
passed,  the  conclusion  is  not  an  unnatural  one  that  the  pass- 
ing of  the  pocket-book  was  for  some  purpose  other  than  a  de- 
livery, perhaps  that  the  amount  might  be  ascertained,  and 
that  both  parties  understood  that  it  was  to  remain  in  the 
custody  of  the  intestate,  as  it  evidently  did.  But  in  any  view, 
the  evidence  of  a  delivery  falls  very  far  short  of  that  "  clear 
and  unmistakable  proof,"  which  is  required  in  cases  of  this 
kind. 

The  testimony  as  to  the  seventy-nine  dollars  found  in  the 
teapot  utterly  fails  as  satisfactory  proof  of  either  an  intended 
gift  or  delivery.  The  statement  does  not  authorize  the  con- 
clusion that  it  was  included  in  the  money  which  the  intestate 
desired  the  defendant  to  use  the  necessary  amount  of,  and  re- 
tain the  balance.     It  is  left  then  to  the  simple  statement  that 
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she  informed  him  where  the  money  could  be  found;  but  for 
what  purpose  does  not  appear.  He  there  found  the  money,  but 
did  not  take  it  then;  afterwards  he  did.  This  taking  ap^ 
pears  to  have  been  done,  not  in  the  intestate's  presence,  but 
whether  by  her  direction,  or  even  with  her  knowledge  or  con- 
sent, does  not  appear. 

It  appears  that  the  defendant  has  paid  certain  bills  for  the 
benefit  of  the  estate  as  directed  by  the  intestate,  for  which  he 
produces  vouchers,  amounting  to  fifty  dollars;  for  these  he 
should  have  credit;  another  of  twelve  dollars  without  a 
voucher,  but  of  its  payment  no  question  seems  to  be  made. 
This,  therefore,  may  properly  be  allowed.  The  sum  of  these, 
taken  from  the  $179  for  which  the  defendant  is  chargeable, 
leaves  the  amount  of  $117  dollars  now  due;  to  this  must  be 
added  interest  from  the  date  of  the  writ. 

Judgment  for  the  plaintiff  for  $117,  and  interest  from  date 
of  writ.  

To  CoNSTiTUTB  Valid  GtET  Catjsa  Mortis,  there  must  be  delivery  of  pes- 
eession,  and  the  donee  must  take  and  retain  possession  nntil  the  donor's 
death:  Batch  v.  Atkinson,  66  Me.  324;  96  Am.  Dec.  464;  Wayneaburg  College 
Appeal,  111  Pa.  St.  130;  56  Am.  Rep.  252,  and  note  253,  254.  The  donor 
must  part  with  all  present  control  and  dominion  over  the  property:  Daniel 
V.  SmUTi,  75  Cal.  548. 


Lanoy  V,  Randlett. 

[80  Maihb,  169.] 

EQumr  has  JmusDicrnoN  fob  Discovert  and  RELncr  in  proper  cases 
touching  lost  written  instruments. 

Eqihty  Witholds  Relief  in  Causes  when  the  party  asking  it  deliberately 
makes  the  mischief  from  which  he  suffers. 

Equitt.  —  If  the  Loss  of  a  Deed  is  Accidental  and  without  fault  of  the 
grantee,  thereby  subjecting  his  title  to  hazard  and  peril  from  which  the 
law  gives  him  no  adequate  relief,  equity  will  afford  that  relief  most 
suited  to  the  necessities  of  the  case. 

Bill  for  Discovert.  —  A  Court  of  Equitt  having  Once  Obtained 
JtmisDiCTiON  upon  a  bill  containing  the  proper  averments  will  retain  it 
after  discovery,  and  grant  relief  if  both  discovery  and  relief  be  prayed 
for  in  the  bill,  and  this  although  the  discovery  shows  the  proper  relief  to 
be  an  award  of  damages  that  ought  to  be  ascertained  by  the  jury. 

Jo  Obtain  Jurisdiction  fob  Relief  in  Equitt  upon  the  Ground  of 
Discovert,  the  Bill  must  Aver  that  the  facts  sought  to  be  discovered 
are  material  to  the  cause  of  action,  and  that  the  orator  has  no  means  of 
proving  them  in  a  court  of  law,  and  that  the  discovery  of  them  by  re« 
spondent  is  indispensable  as  proof,  and  the  want  of  such  averment  i* 
fatal  on  demurrer. 
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AvKRMXNTs  or  Neokssitt  tor  Discovery  arb  not  Essential,  and  a 
Demurrer  cannot  be  Sustained  for  the  want  of  them,  if  the  discovery 
sought  be  in  aid  of  the  averments  of  the  bill,  that  show  the  caubo  to  ba 
one  of  equitable  jurisdiction. 

Bill  or  Discovert  is  Insufficient  for  the  want  of  equity,  where  it  faib  to 
show  the  circumstances  of  the  loss  of  a  missing  deed,  or  that  the  loss 
was  occasioned  without  the  orator's  fault,  and  a  demurrer  thereto  for 
such  reason  will  be  sustained. 

Amendment  to  Bill  in  Equity  fob  Discovery  will  be  allowed  on  terms. 

S.  C.  Strout,  H.  W.  Gage,  and  F.  S.  Strout,  for  the  plaintifiFs. 
D.  D.  Stewart^  for  the  defendant. 

Haskell,  J.  The  orators  ask  to  be  confirmed  in  their  title 
to  land  clouded  by  the  loss  of  their  title  deed  prior  to  its 
record. 

The  respondents  demur,  upon  three  grounds:  1.  For  the 
want  of  jurisdiction  in  equity  over  the  subject-matter  of  the 
bill;  2.  For  the  want  of  equity  shown  on  the  face  of  the  bill; 
3.  Because  of  a  plain  and  adequate  remedy  at  law. 

Equity  jurisdiction  for  discovery  and  relief  in  proper  cases 
touching  lost  written  instruments  is  as  old  as  equity  itself: 
Story's  Eq.  Jur.,  sees.  79,  84;  Whitfield  v.  Fausset,  1  Ves.  392; 
Blight's  Heirs  v.  Banks,  6  T.  B.  Mon.  192;  17  Am.  Dec.  136; 
Pomeroy's  Eq.  Jur.,  sec.  1376,  note  3;  Campbell  v.  Sheldon,  13 
Pick.  8. 

The  bill  avers  more  than  a  dozen  years'  undisturbed  posses- 
sion under  the  lost  deed,  and  that  the  grantor  has  repeatedly 
refused  to  execute  a  new  deed  in  its  stead,  and  puts  searching 
interrogatories  for  answer  upon  oath  concerning  the  execution 
and  delivery  and  loss  of  the  missing  deed;  but  it  does  not  aver 
that  the  loss  was  not  without  even  the  culpable  negligence  of 
the  orators  themselves;  nor  does  it  suggest  that  the  respond- 
ents were  in  any  way  responsible  or  chargeable  for  its  loss  or 
destruction. 

Equity  withholds  relief  in  causes  when  the  party  asking  it 
deliberately  makes  the  mischief  from  which  he  suffers. 

If  the  loss  of  a  deed  be  accidental  and  without  the  fault  of 
the  grantee,  thereby  subjecting  his  title  to  hazard  and  peril, 
from  which  the  law  gives  him  no  adequate  relief,  equity  will 
afford  that  relief  most  suited  to  the  necessities  of  the  case: 
Hord  V.  Baugh,  7  Humph.  576;  46  Am.  Dec.  91;  Dalston  v. 
Coalsworth,  1  P.  Wms.  731,  733. 

If  the  bill  be  for  discovery,  containing  the  averments  essen- 
tial to  a  bill  of  that  sort,  and  the  discovery  is  had  showing 
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facts  that  warrant  relief  in  equity  or  at  law,  the  court  having 
obtained  jurisdiction  of  the  cause  may  award  such  relief  as 
proper  for  courts  of  equity  to  grant,  if  relief  as  well  as  dis- 
covery be  prayed  for  in  the  bill:  Story's  Eq.  Jur.,  sees.  71,  72j 
Russell  V.  Clarke's  Ez'rs,  7  Cranch,  69.  If  the  discovery  shows 
the  proper  relief  to  be  an  award  of  damages  that  ought  to  be 
ascertained  by  a  jury,  an  issue  can  be  framed  and  tried  in  the 
same  suit  without  sending  the  parties  to  an  action  at  law: 
R.  S.,  c.  77,  sec.  80. 

But  to  obtain  jurisdiction  for  relief  in  equity  over  a  cause 
purely  legal,  upon  the  ground  of  discovery,  the  bill  must  aver 
that  the  facts  sought  to  be  discovered  are  material  to  the 
cause  of  action,  and  that  the  orator  has  no  means  of  proving 
them  in  a  court  of  law,  and  that  the  discovery  of  them  by  re- 
spondent is  indispensable  as  proof:  Pomeroy's  Eq.  Jur.,  sec. 
229;  Story's  Eq.  Jur.,  sec.  74,  and  cases  cited;  and  the  want 
of  such  averment  is  fatal  on  demurrer  to  the  bill  when  juris- 
diction is  sought  in  equity  for  discovery  and  relief  solely  upon 
the  ground  of  discovery.  So,  if  by  plea  in  such  case  these 
facts  be  traversed,  it  would  seem  that  the  issue  must  be  de- 
cided in  favor  of  the  truth  of  the  bill  before  discovery  could 
be  decreed. 

If  the  discovery,  as  in  most  cases,  be  in  aid  of  the  averments 
of  the  bill  that  show  the  cause  to  be  one  of  equitable  jurisdic- 
tion, then  the  averments  of  necessity  for  discovery  are  not 
essential,  and  a  demurrer  cannot  be  sustained  for  the  want  of 
them,  but  discovery  must  follow  as  a  matter  of  course. 

The  orators'  bill  is  insufficient  for  the  want  of  equity,  inas- 
much as  it  fails  to  show  the  circumstances  of  the  loss  of  the 
missing  deed,  or  at  least  that  the  loss  was  occasioned  without 
the  orators'  fault.  For  aught  that  appears  in  the  bill,  the 
orators  may  have  designedly  destroyed  the  missing  deed  for 
some  fraudulent  purpose.  For  this  reason,  the  demurrer  is 
well  taken,  and  the  exceptions  must  be  overruled:  Hoddy  v. 
Hoard,  2  Ind.  474;  54  Am.  Dec.  456.  Nor  can  the  bill  be 
maintained  for  discovery  and  relief  upon  the  ground  of  dis- 
covery alone,  for  the  necessary  averments  in  such  bill  are 
wanting;  but  if  the  orators  can  truthfully  amend  their  bill  so 
as  to  come  within  the  reasoning  of  this  opinion,  they  should 
be  allowed  to  do  so  upon  such  terms  as  the  court  below  shall 
consider  just. 

If  the  deed  has  been  lost  without  fault,  for  which  the  orators 
are  in  equity  chargeable,  it  would  seem  that  they  have  no  plain 
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and  adequate  remedy  at  law.  It  is  true  that,  although  the 
deed  has  not  been  recorded,  its  contents  may  be  proved  by 
parol  in  an  action  at  law:  Moses  v.  Morse,  74  Me.  472;  but  the 
cloud  is  upon  the  record  title,  and  the  remedies  pointed  out  by 
the  learned  counselor  for  respondents  fail  to  heal  the  appar- 
ent defect  of  title  shown  by  the  registry  of  deeds.  That  cloud 
can  only  be  removed  by  an  appropriate  decree  in  a  court  of 
equity. 

Exceptions  overruled.        

Equttt  havino  Oncb  Acqxtibed  JuKHDicmoN  WILL  Retain  It,  and 
Gms  Full  Relief:  See  Whipple  v.  Farrar,  3  Mich.  436;  64  Am.  Dec.  99; 
Bamberger  v.  Fumer,  13  Ohio  St.  263;  82  Am.  Dec.  438;  Miller  v.  Lowsvillt 
etc  R.  R.  Co.,  83  Ala.  274;  3  Am.  St.  Rep.  722. 

Bill  fob  Discovbbt  ot  Deed  must  Aveb  Materiality  and  Necessttt 
of  the  discovery:  Ecnoell  v,  Aahmore,  9  N.  J.  Eq.  82;  67  Am.  Dec.  371. 
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[80  Maine,  194.] 
BVIDENOK — HaNDWEITINO — PKELIMINABy    QOESTION    FOB    THE    COUBT. — 

Specimens  of  handwriting,  not  otherwise  pertinent  to  the  issue,  may, 
upon  being  admitted  or  proved  to  be  genuine,  be  introduced  before  the 
court  and  jury  as  a  standard  for  comparison  by  which  to  test  the  genu- 
ineness of  a  writing  in  controversy;  when  a  writing  is  offered  in  proof 
as  a  standard,  the  court  should  first  find  as  a  fact  that  it  is  genuine,  and 
the  decision  of  the  court  as  to  the  credibility  of  this  preliminary  evi- 
dence is  conclusive,  unless  upon  a  report  of  all  the  evidence  it  is  shown 
to  be  without  foundation,  or  based  upon  some  erroneous  application  of 
legal  principles. 
BiANDABD  Specimens  of  HANDwumNa  Proved  ob  Admitted  to  be  Gen- 
uiNB  MAT  BE  CoMFABED  BY  EXPERTS  in  the  presence  of  the  jury,  and 
such  experts  may  express  their  opinion,  founded  on  such  comparison,  aa 
to  whether  the  controverted  paper  be  genuine  or  not. 

H.  H.  Burhankj  for  the  state. 

Hamilton  and  Haley,  for  the  defendant. 

Foster,  J.  The  defendant  was  tried  upon  an  indictment 
for  libel.  In  the  trial  of  the  case  the  government  offered  cer- 
tain writings  as  being  in  the  handwriting  of  the  defendant,  for 
the  purpose  of  being  used  as  a  standard  of  copiparison.  Two 
witnesses,  claiming  to  have  seen  the  defendant  write,  and  to 
be  acquainted  with  his  handwriting,  were  introduced  and  tes- 
tified that  the  writings  thus  ofiered  were  in  the  handwriting  of 
the  defendant.    Thereupon  the  court  admitted  them  for  the 
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purpose  for  wbich  they  were  offered,  against  the  defendant's 
objection.  Afterwards,  during  the  trial,  expert  testimony  was 
introduced  by  the  government,  and  these  writings  were  used 
by  them  as  a  standard  of  comparison,  to  which  the  defendant 
also  objected.  To  the  ruling  and  decision  of  the  court  admit- 
ting the  writings  as  a  standard  of  comparison,  and  their  use 
by  experts,  the  defendant  excepted.  It  is  in  relation  to  the 
correctness  of  those  rulings  only  that  any  question  is  raised 
by  the  bill  of  exceptions. 

The  principles  governing  this  case  seem  to  be  pretty  thor- 
oughly settled  by  the  decisions  of  the  court  in  this  and  other 
states. 

The  question  came  before  the  court  in  Massachusetts,  in 
Commonwealth  v.  Coe,  115  Mass.  504,  where  it  was  held  that 
before  a  writing  can  be  used  as  a  standard  of  comparison  of 
handwriting,  it  must  be  proved  that  the  specimen  offered  as  a 
standard  is  the  genuine  handwriting  of  the  party  sought  to  be 
charged,  and  that  the  question  of  its  admissibility  as  a  stan- 
dard is  to  be  determined  by  the  judge  presiding  at  the  trial,  and 
so  far  as  his  decision  is  of  a  question  of  fact  merely,  it  is  final, 
if  there  is  any  proper  evidence  to  support  it;  and  that  excep- 
tions to  its  admission  as  a  standard  will  not  be  sustained 
unless  it  clearly  appears  that  there  was  some  erroneous  appli- 
cation of  the  principles  of  law  to  the  facts  of  the  case,  or  that 
the  evidence  was  admitted  without  proper  proof  of  the  quali- 
fications requisite  for  its  competency. 

The  same  question  has  very  recently  been  before  the  court 
in  Vermont,  in  the  case  of  Rowell  v.  Fuller^s  Estate,  59  Vt.  688, 
where  the  court,  reviewing  the  decisions  there,  says  that  the 
question  has  not  before  been  authoritatively  decided  in  that 
state,  and  lays  down  this  rule:  That  when  a  writing  is  dis- 
puted, and  another  is  offered  in  proof  as  a  standard,  the  court 
should  first  find  as  a  fact  that  the  latter  is  genuine,  and  then 
submit  it  to  the  jury  in  comparison  with  that  in  controversy. 

The  doctrine  as  enunciated  in  Commonwealth  v.  Coe,  supra, 
which  is  the  same  as  that  so  recently  settled  in  Vermont,  has 
since  been  reaflBrraed  in  Costello  v.  Crowell,  183  Mass.  352,  and 
again  in  Costello  v.  Crowell,  139  Id.  590. 

The  rule  in  England  is  now  the  same  as  in  Massachusetts 
and  Vermont.  For  centuries,  however,  it  was  otherwise,  and 
the  English  courts  denied  the  admissibility  of  such  testimony 
altogether,  until  1854,  when  Parliament,  by  17  and  18  Victo- 
ria, chapter  125,  passed  what  is  known  as  "the  common  law 
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procedure  act,"  which  proviaes  that  "  comparison  of  a  dis- 
puted writing  with  any  writing  proved  to  the  satisfaction  of 
the  judge  to  be  genuine  shall  be  permitted  to  be  made  by 
witnesses;  and  such  writings,  and  the  evidence  of  witnesses 
respecting  the  same,  may  be  submitted  to  the  court  and  jury 
as  evidence  of  the  genuineness,  or  otherwise,  of  the  writing  in 
dispute."  Under  this  rule,  when  any  writing  is  proved  to  be 
genuine  to  the  satisfaction  of  the  presiding  judge,  it  shall  be 
admitted  as  a  standard  of  comparison.  By  the  English  rule 
under  this  statute,  the  jury  need  not  consider  or  inquire  into 
the  genuineness  of  the  writing  introduced  for  the  purpose  of 
comparison,  as  the  statute  obviates  the  necessity  of  any  such 
inquiry,  and  makes  the  finding  of  the  judge  conclusive  on 
that  point. 

In  the  light  of  the  authorities,  and  the  decisions  in  those 
jurisdictions  where  the  same  rule  prevails  as  in  this  state  in 
relation  to  proof  of  handwriting  by  comparison,  we  believe 
the  rule  adopted  by  them,  upon  the  question  by  whom  the 
genuineness  of  the  standard  is  to  be  determined,  to  be  the 
more  correct  and  satisfactory  one. 

Notwithstanding  that,  however,  there  are  courts  of  high 
standing,  and  for  whose  decisions  we  have  great  respect,  which 
have  adopted  a  diflferent  rule,  and  which  hold  that  the  jury 
should  ultimately  pass  upon  the  question.  Such  is  the  rule 
in  New  Hampshire,  where,  as  it  is  well  understood,  the  doc- 
trine of  proof  of  handwriting  by  comparison  has  always  clung 
more  tenaciously  to  the  conservative  English  common-law 
rule  than  ever  appeared  satisfactory  to  the  courts  of  Maine, 
Massachusetts,  Connecticut,  Vermont,  and  some  of  the  other 
states.  In  State  v.  Hastings,  53  N.  H.  461,  Sargent,  C.  J., 
speaking  of  the  introduction  of  evidence  to  prove  the  genu- 
ineness of  the  handwriting  ofiered  as  a  standard,  says:  "It  is 
to  be  received,  and  then  the  jury  are  to  be  instructed  that 
they  are  first  to  find,  upon  all  the  evidence  bearing  upon  that 
point,  the  fact  whether  the  writing  introduced  for  the  purpose 
of  comparison,  or  sought  to  be  used  for  that  purpose,  is  genu- 
ine. If  they  find  it  is  not  so,  then  they  are  to  lay  this  writing 
and  all  the  evidence  based  upon  it  entirely  out  of  the  case; 
but  if  they  find  it  genuine,  they  are  to  receive  the  writing  and 
all  the  evidence  founded  upon  it,  and  may  then  institute  com- 
parisons themselves  between  the  paper  thus  used  and  the  one 
in  dispute,  and  settle  the  final  and  main  question  whether  the 
signature  in  dispute  is  or  is  not  genuine." 
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In  Costello  v.  Crowell,  139  Mass.  590,  it  was  said  that  unless 
the  decision  of  the  judge  in  admitting  the  specimens  as  stan- 
dards is  founded  upon  error  of  law,  or  upon  evidence  which  is, 
as  matter  of  law,  insufficient  to  justify  the  finding,  the  fall 
court  will  not  revise  it  upon  exceptions.  The  same  principle  is 
laid  down  in  Nunes  v.  Perry,  113  Id.  276,  and  cases  there  cited. 

In  the  case  before  us,  the  testimony  in  proof  of  the  genuine- 
ness of  the  standard  came  from  witnesses  who,  if  they  are  to 
he  entitled  to  credit,  were  qualified  to  testify  in  relation  to  the 
genuineness  of  the  defendant's  handwriting.  It  was  in  ac- 
cordance with  the  well-settled  doctrine  of  this  state,  as  laid 
down  in  Woodman  v.  Dana,  52  Me.  13,  where  the  court,  in  an 
exhaustive  and  carefully  considered  opinion  by  Rice,  J.,  re- 
viewed the  authorities,  and  stated,  as  a  principle  well  estab- 
lished, that  the  handwriting  of  a  person  may  be  proved  by 
any  person  who  has  acquired  a  knowledge  of  it,  as  by  having 
seen  him  write,  from  having  carried  on  a  correspondence  with 
him,  or,  as  was  decided  in  Hammond's  Case,  2  Id.  33,  11  Am. 
Dec.  39,  from  an  acquaintance  gained  from  having  seen  hand- 
writing acknowledged  or  proved  to  be  his:  Page  v.  Romans,  14 
Me.  481;  1  Greenl.  Ev.,  sec.  577;  Wharton  on  Evidence,  sees. 
707,  709. 

The  New  Hampshire  court,  in  the  case  to  which  we  have 
referred,  speaking  of  what  proof  is  necessary  in  establishing 
the  genuineness  of  the  standard,  say  that  any  competent  evi- 
<3ence  tending  to  prove  that  the  paper  ofiered  as  a  standard  of 
comparison  is  genuine,  is  to  be  received,  whether  the  evidence 
be  in  the  nature  of  an  admission,  or  the  opinion  of  a  witness 
who  knows  his  handwriting,  or  of  any  other  kind  whatever. 

And  in  Vermont,  in  the  case  of  Powell  v.  Fuller's  EstatCy 
already  cited,  it  was  insisted  in  argument  that  the  evidence 
was  legally  insufficient  to  warrant  the  court  in  admitting  the 
standard  in  evidence  as  genuine;  but  the  court  say  that  while 
great  care  should  be  taken  that  the  standard  of  comparison 
should  be  genuine,  yet  any  evidence  pertinent  to  the  issue  is 
admissible. 

In  the  case  under  consideration,  there  was  the  testimony  of 
two  witnesses  who  stated  their  knowledge  of  the  handwriting 
of  the  specimens  offered,  and  that  the  handwriting  was  that  of 
the  defendant.  It  was  upon  this  evidence  that  the  court  ad- 
mitted the  same  as  a  standard  of  comparison,  and  for  no  other 
purpose,  as  stated  by  the  court,  and  as  the  exceptions  them- 
selves show.     The  decision  of  the  judge  presiding  was  based 
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upon  certain  elements  of  fact,  as  to  whether  the  specimens  of 
writing  were  sufficiently  proved  to  have  been  written  by  the 
defendant  to  allow  them  to  be  introduced  and  submitted  to 
the  jury  as  a  standard.  That  fact  he  determined  by  admit- 
ting them  in  evidence,  and  allowing  them  to  be  submitted  to 
the  jury  for  that  purpose,  after  the  testimony  of  the  witnesses 
for  the  government  as  to  their  genuineness.  His  decision 
must  be  final  and  conclusive,  "unless  it  is  made  clearly  to 
appear  that  it  was  based  upon  some  erroneous  view  of  legal 
principles,  or  that  the  ruling  was  not  justified  by  the  state  of 
the  evidence  as  presented  to  the  judge  at  the  time":  Nunes  v. 
Perry,  113  Mass.  276;  Jones  v.  Roberts,  65  Me.  276;  Common- 
wealth V.  Coe,  115  Mass.  505. 

The  same  principle  applies  as  in  determining  whether  or 
not  a  witness  introduced  as  an  expert  is  competent  by  his 
study,  business,  or  other  qualification  to  testify.  This  is  a 
preliminary  question  for  the  court.  An  element  of  fact  is  in- 
volved, to  be  decided  by  the  court,  upon  which  the  capacity  to 
testify  depends.  Upon  that  question  the  decision  of  the  judge, 
like  all  decisions  of  a  similar  character,  is  and  must  be,  for 
obvious  reasons,  final  and  conclusive,  unless  upon  a  report  of 
all  the  evidence  bearing  upon  the  question  it  is  shown  to  be 
without  foundation,  or  is  based  upon  some  erroneous  applica- 
tion of  legal  principles:  Commonwealth  v.  Sturtivant,  117  Mass. 
137;  19  Am.  Rep.  401;  Fayette  v.  Chesterville,  77  Me.  33.  The 
judge  presiding  is  to  hear  and  consider  this  preliminary  evi- 
dence, and  to  decide  whether  it  is  credible  or  not;  and  his  de- 
cision as  to  its  credibility,  like  that  of  a  jury  upon  questions 
of  that  kind,  is  conclusive:  Foster  v.  Mackay,  7  Met.  538. 

The  evidence  upon  which  the  decision  of  the  court  was  based 
in  admitting  the  several  writings  for  the  purpose  ofiered  is  be- 
fore us,  and  forms  a  part  of  this  bill  of  exceptions.  This  evi- 
dence, as  in  all  cases  where  the  discretion  and  judgment  of  the 
court  is  brought  into  requisition,  involves  so  much  of  the  ele- 
ment of  fact  that  great  consideration  must  necessarily  be  given 
to  the  decision  of  the  presiding  judge.  We  do  not  feel  au- 
thorized from  an  examination  of  it  to  say  that  he  was  not 
warranted  in  admitting  the  writings  ofiered,  and  for  the  pur- 
pose claimed;  nor  do  we  feel  that  there  was  any  such  error  in 
the  decision  to  which  he  arrived  in  admitting  them  as  to  call 
for  any  revision  by  this  court  upon  exceptions:  Commonwealth 
V.  Morrell,  99  Mass.  542;  O'Connor  v.  HaUinan,  103  Id.  549; 
Clapp  v.  Balch,  3  Me.  219. 
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Notwithstanding  the  common-law  rule  in  England  and  in 
several  of  the  states  does  not  allow  the  proof  of  handwriting 
by  comparison  of  hands  as  liberally  as  in  Maine,  Massachu- 
setts, and  Connecticut  {Moore  v.  United  States,  91  U.  S.  273), 
yet  it  has  always  been  the  practice  in  these  states  to  introduce 
other  writings,  admitted  or  proved  to  be  genuine,  whether  rela- 
tive to  the  issue  or  not,  for  the  purpose  of  comparison  of  the 
handwriting.  The  object  is  to  enable  the  court  and  jury,  by 
an  examination  and  comparison  of  the  standard  with  the  writ- 
ing in  controversy,  to  determine  whether  the  latter  is  or  is  not 
genuine:  Hammond's  Case,  2  Me.  35;  11  Am.  Dec.  39;  Chandler 
V.  Le  Baron,  45  Me.  536;  Woodman  v.  Dana,  52  Id.  13;  Homer 
V.  Wallis,  11  Mass.  309;  Moody  v.  Rowell,  17  Pick.  490;  28 
Am.  Dec.  317;  Richardson  v.  Newcomb,  21  Pick.  315;  Lyon  v. 
Lyman,  9  Conn.  55. 

**  For  this  purpose,"  observes  the  court  in  Woodman  v.  Dana, 
supra,  "■  the  specimens  of  handwriting,  not  otherwise  pertinent 
to  the  issue,  but  admitted  or  proved  to  be  genuine,  may  be  in- 
troduced before  the  court  and  jury,  as  a  standard  for  com- 
parison by  which  to  test  the  genuineness  of  the  writing  in 
controversy,  and  for  this  purpose  such  standard  specimens 
may  be  compared  by  experts  in  the  presence  of  the  jury,  and 
such  experts  are  permitted  to  express  an  opinion  as  to  the  fact 
whether  the  controverted  paper  be  genuine  or  not,  founded 
upon  such  comparison." 

The  exceptions  present  no  objections  in  relation  to  the  use 
of  the  writings  admitted  by  the  court  as  standards,  by  experts, 
which  are  not  fully  authorized  by  the  foregoing  decision  of  our 
own  court  and  the  authorities  generally:  Wharton  on  Evidence, 
sec.  719,  and  cases  cited. 

No  exceptions  were  taken  to  the  charge  of  the  presiding 
judge,  and  as  the  only  questions  open  for  consideration  before 
this  court  are  those  presented  in  the  bill  of  exceptions  ( Withee 
V.  Brooks,  65  Me.  14),  it  becomes  unnecessary  to  enter  upon 
the  consideration  of  the  other  questions  urged  by  the  learned 
counsel  for  the  defendant. 

Exceptions  overruled.        

Whether  WRiriNQ  can  be  Proved  by  Comparison  of  Hands  ia  a,  dis- 
puted question:  Uanley  v.  Oandy,  28  Tex.  213;  91  Am.  Dec.  315.  In  Morri- 
mm  V.  Porter,  35  Minn.  425,  59  Am.  Rep.  331,  it  is  held  that  upon  an  issue  as 
to  the  genuineness  of  a  handwriting,  papers  not  otherwise  relevant,  if  proved 
to  be  genuine,  may  be  received  in  evidence  for  the  purpose  of  comparison. 
And  see  Benedict  v.  Flanagan,  18  S.  C.  506;  44  Am.  Rep.  583;  contra,  Sruee 
T.  Crew8,  39  6a.  544;  99  Am.  Dec.  467. 
Am.  St.  Ekp..  Vol.  VI. — 12 
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Alley  v.  Caspabl 

rso  Maine,  234.] 
JcHlsDlcnoN  OVKB  CITIZENS  OF  ANOTHER  STATE.  —  When  an  alien  or  non- 
resident is  personally  present  in  any  place  in  the  state,  however  teni< 
porarily  or  transiently  in  such  place',  whether  abiding,  visiting,  or 
traveling  at  the  time,  a  process  duly  served  upon  him  personally  will 
confer  complete  jurisdiction  over  his  person;  and  this  rule  may  apply  in 
Maine  to  a  municipal  court,  although  it  be  of  limited  jurisdiction. 

W.  p.  Foster,  for  the  plaintiflF. 

Deasy  and  Higgins,  for  the  defendant. 

Peters,  C.  J.  In  a  writ,  returnable  to  the  nmnicipal  court 
of  the  city  of  Ellsworth,  a  tribunal  having  jurisdiction  in  ac- 
tions where  not  exceeding  one  hundred  dollars  of  debt  or 
damage  is  demanded,  and  the  person  sued  is  a  resident  of 
Hancock  County,  the  defendant  is  described  as  commorant  of 
Eden,  within  that  county,  and  was  arrested  on  the  writ  as  he 
was  about  to  remove  his  residence  out  of  the  state.  He  dis- 
putes the  jurisdiction  of  the  municipal  court,  upon  the  plea 
that  when  arrested  he  was  not  a  resident  of  any  place  in 
Hancock  County,  but  had  his  residence  in  Boston,  in  the  com- 
monwealth of  Massachusetts. 

We  think  he  was  a  resident  in  Eden,  in  the  meaning  of  the 
act  creating  the  municipal  court,  while  personally  present 
there,  and  having  at  the  time  no  permanent  home  or  resi- 
dence elsewhere  in  this  state.  Such  residence  as  he  had,  all 
that  he  had,  in  Maine,  was  in  Eden.  His  bodily  presence 
there  was,  for  jurisdictional  purposes,  equivalent  to  residence. 
His  permanent  domicile  may  have  been  in  Massachusetts, 
but  his  domicile  for  the  time  being,  his  transitory  domicile, 
was  in  Maine,  and  he  was  a  commorant  of  any  place  where 
found.  If  it  were  not  so,  then  none  of  our  courts  have  juris- 
diction of  defendants  who  are  non-residents  of  the  state  but 
are  personally  present  within  its  borders;  for  the  statutes  do 
not  provide  for  such  cases  if  the  defendant's  theory  be  cor- 
rect. 

Story,  in  his  Conflict  of  Laws,  section  581,  founds  this  juris- 
diction of  courts  on  the  axiom  laid  down  by  Huberus,  that  all 
persons  who  are  found  in  the  limits  of  a  government,  whether 
the  residence  be  permanent  or  temporary,  are  to  be  deemed 
subjects  thereof.  Wharton  takes  the  same  view  of  the  law, 
citing  English  and  American  cases  in  its  support:  Wharton's 
Conflict  of  Laws,  pec.  742.    Our  own  reported  cases  have  not 
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embraced  the  question,  but  our  practice  has  always  been  In 
accordance  with  the  Wile  stated.  In  Massachusetts,  there  are 
several  interesting  and  instructive  cases  on  the  subject:  Bar- 
rell  V.  Benjamin,  15  Mass.  854;  Roberts  v.  Knights,  7  Allen, 
449;  Peahody  v.  Uamilton,  106  Mass.  217.  These  cases  cover 
the  ground  fully.  In  one  of  them,  the  question  arose  in  the 
police  court  of  Boston,  a  court  of  limited  jurisdiction.  And  in 
the  case  last  cited,  the  court  decided  that  a  personal  action  of 
a  transitory  nature  might  be  maintained  against  a  citizen  of 
another  state,  even  if  the  plaintiff  be  an  alien,  if  the  defendant 
be  personally  served  with  process,  either  by  summons  or  ar- 
rest, although  the  process  be  served  on  board  of  a  foreign  ves- 
fiel  arriving  from  a  foreign  port,  and  before  the  vessel  was 
moored  at  the  wharf.  The  defendant  in  that  instance  was  de- 
scribed as  of  New  York,  and  commorant  of  Boston. 

The  true  interpretation  of  the  principle  is,  that  when  an 
alien  or  non-resident  is  personally  present  in  any  place  in 
the  state,  however  temporarily  or  transiently  in  such  place, 
whether  abiding,  visiting,  or  traveling  at  the  time,  a  process 
duly  served  upon  him  will  confer  complete  jurisdiction  over 
his  person  in  our  courts. 

Exceptions  overruled. 

Jurisdiction  of  thb  Coitrts  of  Onb  State  or  Country  over  Citizens 
OF  Another.  —  It  is  a  fundamental  principle  that  the  states  of  the  Union 
are  sovereign  as  respects  the  power  of  one  to  affect  the  citizens  of  another  by 
its  judgments:  Dearing  v.  BanJ:  of  Charleston,  5  Ga.  497;  48  Am.  Dec.  300; 
Wimer  v.  Wimer,  82  Va.  890;  3  Am.  St.  Rep.  126.  Therefore  state  laws  have 
no  extraterritorial  effect,  and  no  state  can  extend  its  process  beyond  its  ter- 
ritorial limits  to  subject  either  persons  or  property  to  its  judicial  decisions: 
Dearing  v.  Batik  qf  CJiarleston,  5  Ga.  497;  48  Am.  Dec.  300;  Lovejoy  v.  Albee, 
33  Me.  414;  54  Am.  Dec.  630;  Siurgis  v.  Fay,  16  Ind.  429;  79  Am.  Dec.  440, 
and  not©  443;  Ewer  v.  Cojin,  1  Cush.  23;  48  Am.  Dec.  587;  Bimeler  v.  Daw- 
mm,  4  Scam.  536;  39  Am.  Dec.  430;  WeUh  v.  Sykes,  3  Gilm.  197;  44  Am.  Dec. 
688;  or,  to  state  the  rule  differently,  a  state  court  has  no  jurisdiction  to  ren- 
der judgment  against  a  person  when  neither  he  nor  any  property  of  his  has 
been  found  within  the  state:  Lovejoy  v.  AJbee,  33  Me.  414;  54  Am.  Dec.  630. 
And  the  suit  will  be  abated  in  such  case  if  objection  to  its  maintenance  is 
seasonably  interposed  by  plea  or  motion:  Smith  v.  Eaton,  36  Me.  298;  58  Am. 
Deo.  746.  "  No  sovereignty,'"  says  Justice  Story  in  his  Conflict  of  Laws,  sec- 
tion 539,  "can  extend  its  process  beyond  its  own  territorial  limits  to  subject 
either  persons  or  property  to  its  judicial  decisions.  Every  exertion  of  au- 
thority of  this  sort  beyond  this  limit  is  a  mere  nullity,  and  incapable  of  bind- 
ing such  persons  or  property  in  other  tribunals."  And  in  Piquet  v.  Swan,  S 
Mason,  35,  40,  the  same  learned  justice  says:  "The  courts  of  a  state,  however 
general  may  be  their  jurisdiction,  are  necessarily  confined  to  the  territorial 
limits  of  the  state.  Their  process  cannot  be  executed  beyond  those  limits) 
«nd  any  attempt  to  act  npon  persons  or  things  beyond  them  wonld  be  deemed 
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a  nsurpation  of  foreign  sovereignty  not  justified  or  acknowledged  by  the  law 
of  nations.  ....  This  results  from  the  general  principle  that  a  court  created 
within  and  for  a  particular  territory  is  bounded  in  the  exercise  of  its  powers 
by  the  limits  of  such  territory."  See  also  Steel  v.  Smitli,  7  Watts  &  S.  451, 
where  it  is  said,  referring  to  the  principle  above  enunciated,  that  "such  ia 
the  familiar,  reasonable,  and  just  principle  of  the  law  of  nations,  and  it  is 
scarcely  supposable  that  the  framers  of  the  constitution  designed  to  abrogate 
it  between  states  which  were  to  remain  as  independent  of  each  other  for  all 
but  national  purposes  as  they  were  before  the  Revolution;  certainly  it  is  not 
intended  to  legitimate  an  assumption  of  extraterritorial  jurisdiction  which 
would  confound  all  distinctive  principles  of  separate  sovereignty."  In 
keeping  with  these  decisions  is  the  case  of  Latimer  v.  Union  Pacific  E'y  Co., 
43  Mo.  105,  97  Am.  Dec.  378,  which  holds  that  every  attempt  on  the  part  of 
one  nation  or  state,  by  its  legislature,  to  grant  jurisdiction  to  its  courts  over 
persons  or  property  not  within  its  territory,  should  be  regarded  elsewhere  aa 
a  mere  usurpation,  and  all  judicial  proceedings  in  virtue  thereof  are  utterly 
void.  And  it  has  been  declared  in  Illinois  that  its  courts  cannot  enforce  the 
criminal  or  penal  laws  of  other  states:  Missouri  River  Telegraph  Co.  v.  Nat. 
Bank  of  Sioiix  City,  74  111.  217.  So  a  passenger  injured  in  his  person  while 
traveling  in  Georgia  on  a  railroad  incorporated  only  in  Georgia,  although  ex- 
tending to  and  doing  business  in  Alabama,  cannot  maintain  an  action  there- 
for  in  Alabama:  Central  Railroad  etc.  Co.  v.  Carr,  7G  Ala.  388;  52  Am.  Rep. 
339;  and  it  was  declared  in  Lovjoyv.  Alhee,  33  Me.  414,  54  Am.  Dec.  630, 
that  no  judgment  can  be  rendered  against  one  as  a  trustee  where  neither  he 
nor  the  principal  defendant  resides  within  the  jurisdiction,  and  no  property 
of  such  defendant  has  been  found. 

DECOTiNa  Paett  wtthiit  JunisDicnoK.  — Where,  fcTr  the  purpose  of  ob- 
taining jurisdiction  of  the  person,  a  resident  of  a  state  is  induced  by  false 
representations  to  go  to  another  state,  where  he  is  served  with  a  summons, 
the  jurisdiction  so  acquired  by  the  foreign  tribunal  is  fraudulently  obtained; 
and  that  fact  constitutes  a  good  defense  to  an  action  brought  upon  a  for- 
eign judgment  so  obtained;  nor  is  the  defendant  in  such  case  guilty  of  any 
laches  in  failing  to  appear  in  the  action  in  which  such  judgment  was  ren- 
dered, for  the  purpose  of  moving  to  dismiss  the  proceedings  on  the  ground  of 
the  fraud;  but  the  defense  of  fraud  in  acquiring  jurisdiction  may  be  properly 
interposed,  when,  for  the  first  time,  the  judgment  is  made  a  legal  demand 
against  him:  Dunlap  v.  Cody,  31  Iowa,  2C0;  7  Am.  Rep.  129,  and  note  13C. 
So  a  party  decoyed  from  another  state  or  country,  on  a  promise  not  to  sue 
him,  may,  upon  being  sued  in  violation  of  the  promise,  avoid  the  process, 
and  may  also  bring  an  action  for  his  damages  by  the  breach  of  such  promise: 
Steele  v.  Bates,  2  Aiken,  338;  16  Am.  Dec.  720,  and  note  723.  If  a  defendant 
i3  fraudulently  induced  to  come  within  the  jurisdiction  of  the  court,  the 
service  of  civil  process  upon  him  there  will  be  set  aside,  although  the  design, 
when  the  representations  were  made,  was  to  arrest  him  on  a  criminal  charge, 
and  although  the  defendant  has  made  a  voluntary  general  appearance:  Tovms' 
end  V.  SrmUi^  47  Wis.  623;  32  Am.  Rep.  793. 

Waiver  of  Jurisdiction  bt  Citizen  of  Foreign  State.  — A  party  may 
waive  jurisdiction  by  appearing  in  the  courts  of  a  foreign  state  and  plead- 
ing to  the  merits:  Marqueze  <Se  Co.  v.  Le  Blanc,  29  La.  Ann.  194.  And  in 
Georgia,  a  citizen  of  a  foreign  state  can  only  be  made  a  party  by  voluntary 
appearance  to  a  suit,  so  as  to  bo  bound  by  a  judgment  or  decree  in  peraonanit 
either  by  the  statute  or  common  law:  Dearing  v.  Bank  qf  CJiarleston,  5  Ga. 
497;  48  Am.  Deo.  30a 
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JtJRiSDicrnoN  OVER  Persox  within  a  State  Who  is  Citizen  or  a 
Foreign  State.  —  A  right  of  jurisdiction,  whether  civil  or  criminal,  will  at* 
tach  to  all  persona  found  within  the  limits  of  the  state  or  govsmment  over 
which  the  power  of  the  court  extends,  whether  they  be  permanent  or  tempo- 
rary residents,  and  they  will,  to  tliat  extent,  be  deemed  citizens  or  subjects: 
Molynettx  v.  Seymour,  30  Ga.  440;  76  Am.  Dec.  662,  and  note  665.  And  al- 
though the  defendant's  property  is  beyond  the  reach  of  the  court,  so  that  it 
cannot  be  sequestered  or  taken  in  execution,  the  court  does  not  lose  jurisdiction 
in  relation  thereto,  if  the  defendant's  person  is  within  the  jurisdiction:  Mitchell 
V.  Bunch,  2  Paige,  006;  22  Am.  Dec.  069.  So  a  transitory  action  may  be 
prosecuted  wherever  the  defendant  may  bo  found,  although  the  subject-mat- 
ter thereof  may  have  occurred  in  another  state,  and  be  regulated  by  the  laws 
of  that  state:  Hale  v.  Lawrence,  21  N.  J.  L.  714;  47  Am,  Dec.  190. 

Jurisdiction  over  Property  oi"  Non-resident.  —  A  state  has  uncon- 
trolled jurisdiction  over  all  property,  real  or  personal,  within  its  borders: 
Wimer  v.  Wimer,  82  Va.  890;  3  Am.  St.  Rep.  12G;  Smith  v.  Eaton,  33  Me. 
298;  58  Am.  Dec.  746;  and  also  has  exclusive  jurisdiction  to  settle  the  title 
to  land  within  the  limits  of  the  state:  Farmers'  Loan  and  Trust  Co.  v.  Postal 
Telegraph  Co.,  55  Conn.  334;  3  Am.  St.  Rep.  53.  Therefore,  although  a 
non-resident  does  not  come  within  the  territorial  limits  of  a  state,  still  if  he 
owns  property  there,  the  courts  will  acquire  jurisdiction  which  may  be  exer- 
cised upon  such  property:  Molyneux  v.  Seymour,  SO  Ga.  440;  76  Am.  Dec. 
C62,  and  note  665.  So  it  was  decided  in  Rice,  Stix,  <&  Co.  v.  Peteet,  66  Tex. 
568,  that  a  non-resident  can  be  sued  in  the  courts  of  Texas  when  be  baa 
effects  in  the  state,  without  bringing  those  effects  before  the  court  by  attach- 
ment or  some  similar  process,  to  await  final  judgment.  And  a  citizen  of 
New  York  may  be  sued  in  Georgia  by  a  citizen  of  that  state  to  compel  a  con- 
veyance of  title  to  land  situate  in  the  latter  state  for  which  the  money  has 
been  jiaid  and  accepted:  Harris  v.  Palmare,  74  Ga.  273.  It  was  said  in  this 
case  that  "it  would  be  strange,  indeed,  if  Georgia  courts  had  no  jurisdiction 
to  settle  title  to  her  own  lands,  because  somebody  claiming  title  thereto  re- 
sided without  her  limits The  result  would  be,  that  though  sovereign 

over  all  her  territory,  though  in  her  be  tho  eminent  domaia,  though  her  grant 
be  the  origin  of  all  title  to  her  lands,  she  could  not  adjudicate  that  title, 
and  quiet  the  possession  thereof  in  case  a  foreigner  claimed  it,  however  un- 
justly, unless  that  foreigner  submitted  voluntarily  to  her  jurisdiction  of  his 

case Every  foreigner  to  Georgia,  in  or  out  of  the  American  Union, 

who  owns  land  or  property  in  this  state,  can  be  made  to  pay  any  debt  he 
owes  here  out  of  such  property.  It  can  be  attached  and  made  to  pay  such 
debt,  chose  inaction,  or  debt  of  any  sort."  So  the  stockholders  of  a  foreign 
corporation  which  has  been  dissolved  may  bring  a  suit  in  West  Virginia 
against  a  domestic  corporation  in  that  state  to  reach  property  held  by  it,  but 
belonging  to  such  foreign  corporation:  Crumlith  v.  Shenandoah  Valley  li.  P. 
Co.,  28  W.  Va.  G23;  and  if  a  foreign  corporation  employ  a  machinist  from 
another  state  to  remove  to  Georgia  and  perform  work  for  it  there,  the  courts 
of  that  state  Lave  jurisdiction  to  enforce  a  mechanic's  lien  upon  property  of 
the  corporation  situate  in  Georgia:  Dahhnega  Gold  Mining  Co,  v.  Purdy,  65 
Ga.  496.  Again,  where  an  act  committed  in  Pennsylvania  caused  the  di- 
version of  water  from  a  mill  in  Ohio,  an  action  on  the  case  for  such  injury 
may  be  brought  in  Ohio:  Thayer  v.  Brooks,  17  Ohio,  489;  49  Am.  Dec.  474, 
and  note  476;  and  where  a  subject  of  Prussia  becomes  indebted  to  his  sover- 
eign by  the  laws  of  that  kingdom,  he  may  be  made  to  answer  for  such 
indebtedness  in  the  courts  of  Missouri:  King  of  Prussia  v.  Kuepper,  22  Mo. 
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650;  66  Am.  Dec.  639.  Stockholders  of  a  foreign  corporation  may  not  bring 
snit  in  a  New  Jersey  court  for  the  settlement  of  transactions  between  that 
and  another  foreign  corporation  which  had  leased  its  land  and  road,  none  of 
which,  however,  was  in  New  Jersey:  Oregory  v.  New  York,  Lake  Erie,  etc. 
R.  R.  Co.,  40  N.  J.  Eq.  38.  To  give  a  conrt  jurisdiction,  however,  a  real 
defendant  against  whom  tlie  plaintifif  is  entitled  to  a  judgment  must  be  found 
and  served  with  process  within  the  limits  of  the  jurisdiction,  or  some  prop- 
erty of  his  must  be  found  there  upon  which  the  court  can  proceed  in  rem: 
LaUmer  v.  Union  etc  R'y,  43  Mo.  105;  97  Am.  Dec.  378.  But  where  a  party 
is  not  within  the  jurisdiction  of  a  court,  a  judgment  rendered  against  him 
will  be  only  effectual  as  a  judgment  m  rem,  acting  upon  such  property  as  ha 
may  have  within  the  jurisdiction:  Lovejoy  v.  Albee,  33  Me.  414;  54  Am.  Dec. 
630.  And  a  formal  and  nominal  attachment  of  the  property  of  a  non-resi- 
dent is  not  sufficient  to  give  a  state  court  jurisdiction  to  render  a  judgment 
against  such  non-resident,  which  will  be  enforced  in  another  state:  Evoer  v. 
Cojin,  1  Cush.  23;  48  Am.  Dec.  587,  and  note  589.  Nor  does  the  jurisdic- 
tion of  the  courts  of  a  state  over  property  within  its  limits  authorizing  its 
seizure  and  sale  according  to  its  laws  draw  to  such  courts  jurisdiction  over 
the  person  of  the  owner  residing  in  another  state:  McVicker  v.  Beedy,  31  Me. 
314;  50  Am.  Dec.  666. 

In  Kansas,  a  judgment  determining  conflicting  claims  of  title  to  real  estate, 
based  upon  service  of  process  made  npon  a  non-resident,  out  of  the  state,  is 
treated  as  valid  as  against  him:  Venable  v.  Dutch,  37  Kan.  515;  1  Am.  St. 
Rep.  260.  But  the  tendency  of  the  decisions  in  the  national  courts  is  to 
limit  the  effect  of  judgments  against  non-residents,  based  on  service  of  pro- 
cess made  out  of  the  state,  even  though  such  judgments  respect  the  title  to 
real  property  situate  within  the  jurisdiction  of  the  court  rendering  the  judg- 
ment; and  if  such  judgment  operates  in  j)er5onam merely,  and  does  not  trans- 
fer title,  it  will  not  be  respected,  nor  permitted  to  operate  as  an  estoppel  in 
the  national  courts:  Hart  v.  Samson,  110  U.  S.  151.  So  it  has  been  held  that, 
although  the  state  courts  have  jurisdiction  of  the  property  of  foreigners  situ- 
ate within  the  state  to  subject  it  to  the  payment  of  debts,  yet  they  have  no 
power  to  conclude  the  owner's  claim  thereto  by  a  judgment  or  decree  not  in 
rem,  and  not  founded  on  voluntary  appearance:  Dealing  y.  Bark  of  Cliarleston, 
6  Ga.  497;  48  Am.  Dec.  300.  And  in  case  judgment  is  rendered  against  a 
non-resident,  where  jurisdiction  was  obtained  by  attachment  of  property 
within  the  state,  and  the  record  shows  that  notice  of  the  pendency  of  the 
suit  was  afterwards  given  to  the  defendant  by  service  of  process  upon  him 
without  the  state,  such  judgment  is  of  no  effect  outside  of  the  state,  unless 
the  record  discloses  an  effectual  attachment:  Eioer  v.  Coffin,  1  Cush.  23;  48 
Am.  Dec.  587,  and  note  589. 

JuBiSDicnoN  OVER  Land  IN  ANOTHER  State.  — A  foreign  court  cannot, 
by  its  judgment  or  decree,  pass  the  title  to  land  situate  in  another  country; 
neither  can  it  bind  such  land  by  a  judgment  or  decree  that,  in  default  of  the 
defendant's  conveying  it,  it  shall  be  conveyed  by  deed  of  its  omti  officers  to 
the  plaintiff:  Page  v.  McKee,  3  Bush,  135;  96  Am.  Dec.  201;  Wrmer  v.  Wimjer, 
82  Va.  890;  3  Am.  St.  Rep.  126.  So  "  the  court  of  one  state  or  sovereignty  has 
no  inherent  power  to  order  lands  to  be  sold  in  another  state  or  sovereignty, 
or  to  control  the  title  thereto":  Schouler  on  Executors  and  Administrators, 
2d  ed.,  sec.  19.  So  it  has  been  held  that  proceedings  to  foreclose  a  mortgage 
in  the  courts  of  the  state  of  New  York  upon  lands  in  Connecticut  are  without 
validity,  and  do  not  affect  the  right  to  a  foreclosure  of  the  mortgage  accord- 
ing to  the  laws  of  the  latter  state:  Farmers'  Loan  and  Trust  Co.  v.  Postal 
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Telegraph  Co.,  55  Conn.  334;  3  Am.  St.  Rep.  53.  And  tho  courts  of  New 
York  will  not  entertain  jurisdiction  of  an  action  brought  for  trespass  to  land 
outside  the  state:  Dodge  v.  Colby,  37  Hun,  515.  Nor  will  that  state  take 
cognizance  of  an  action  to  compel  an  account  from  a  trustee,  under  a  trust 
created  in  another  state,  of  property  situate  in  such  state,  the  courts  of  that 
state  being  competent  to  exercise  jurisdiction:  Alger  v.  Alger,  31  Id.  471. 
And  Virginia  courts  have  no  jurisdiction  to  decree  a  partition  of  lands  in  an- 
other state,  because  the  right  to  transfer,  partition,  and  change  real  estate 
belongs  exclusively  to  the  state  within  whose  territory  it  is  situated:  Wimer 
V.  Wimer,  82  Va.  690;  3  Am.  St.  Rep.  126.  So  if  the  subject-matter  of  a  suit 
in  thii  state  ia  land  situated  in  another  state,  and  a  suit  in  relation  thereto 
is  pending  between  the  same  parties  in  such  other  state,  and  the  court  of 
that  other  state  is  in  a  situation  to  do  justice  to  all  parties,  and  the  court  in 
this  state  baa  not  jurisdiction  of  all  the  necessary  parties,  it  will  refuse  to  en- 
tertain jurisdiction,  but  leave  the  parties  to  the  decision  of  the  court  in  the 
other  state:  Harris  v.  Pullman,  84  111.  20;  25  Am.  Rep.  416.  But  the  cove- 
nant of  seisin  is  a  personal  covenant,  and  "  as  to  such  a  covenant,  a  deed  may 
be  reformed "  by  suit  brought  in  the  state  where  the  person  resides,  "  al- 
though the  land  upon  which  the  deed  operates  is  situated  in  another  state  ": 
BeiM  V.  Bethel,  92  Ind.  318,  citing  Craig  v.  Donovan,  C3  Id.  513;  McClure  v. 
McClure,  65  Id.  482;  WatUna  v.  HolTuan,  16  Pet.  25;  Brown  v.  Dbsmond,  100 
Mass.  267,  and  others. 

JuKISDICmON    OVER    NON-EESIDENT    BY    NOTICE,    PUBLICATION,    ETC. — A 

court  cannot  extend  jurisdiction  over  citizens  of  another  state  by  a  rule  of 
practice  as  to  service  of  process:  Dearing  v.  Bank  of  Charleston,  5  Ga.  497; 
48  Am.  Dec.  300.  Jurisdiction  over  non-resident  on  service  by  publication 
residts  from  the  fact  that  he  has  property  within  the  jurisdiction,  and  ex- 
tends only  to  such  property  as  was  within  the  state  when  the  jurisdiction 
attached:  Stone  v.  Meyers,  9  Mian.  303;  86  Am.  Dec.  104.  It  was  held  in 
Quart  V.  Ahbett,  102  Ind.  233,  52  Am.  Rep.  662,  a  judgment  setting  aside  a 
fraudulent  transfer  of  corporate  stock  by  a  non-resident  may  be  rendered 
upon  a  constructive  service  of  process,  and  it  is  not  essential  that  tho  credi- 
tor should  first  obtain  judgment  on  his  demand.  The  court,  in  arguing  the 
case,  declares  that  "it  is  a  general  principle  that  the  process  of  the  courts 
may  reach  and  seize  property  within  its  jurisdiction.  A  man  who  brings 
property  within  the  territorial  jurisdiction  of  a  state  subjects  it  to  the  laws 
of  that  state.  '  If  a  foreigner  or  citizen  of  another  state,'  says  an  able  court, 
'  send  his  property  within  a  jurisdiction  different  from  that  where  ho  resides, 
he  impliedly  submits  it  to  the  rules  and  regulations  in  force  in  the  country 
where  he  places  it.  What  the  law  protects,  it  has  the  right  to  regulate' "; 
citing  Clark  v.  Tarbell,  58  N.  H.  88;  Ames  Iran  Works  v.  Warren,  76  Ind. 
512;  Green  v.  Van  Biukirk,  7  Wall.  139;  Bice  v.  Curtis,  32  Vt.  460.  Though 
it  is  declared  in  Missouri  that  a  personal  judgment  obtained  in  a  sister  state 
apon  notice  to  the  defendant  by  publication  only,  there  being  no  appearance 
of  the  defendant,  will  be  deemed  null  and  void  outside  the  state  in  which  it 
was  rendered:  Laitmer  v.  Union  etc.  R'y,  43  Mo.  105;  97  Am.  Dec.  378.  So 
in  ScoU  v.  Noble,  72  Pa.  St.  115,  13  Am.  Rep.  663,  a  joint  action  was  brought 
in  Massachusetts  against  A,  a  resident  of  that  state,  and  B,  a  resident  of 
Pennsylvania.  Process  was  served  on  A,  aild  the  court  ordered  that  the  plain- 
tifT  give  notice  to  B,  by  service  of  a  co]?y  of  the  order.  B  in  Pennsylvania 
indorsed  the  order,  "I  accept  service  of  this  writ";  a  judgment  by  default 
was  obtained  against  both  defendants,  and  tho  plaintiff  sued  B  in  Pennsyl- 
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▼ania  on  the  Judgment;  it  was  decided  that  the  Masaachusetts  conrt  obtained 
no  jurisdiction  over  B,  and  that  the  judgment  against  him  was  invalid. 

JuRiamcnoN  OVER  Non-resident  Stockholders  OF  Corporation. — Abill 
in  equity  was  brought  by  a  corporation  duly  organized  under  the  laws  of  Con« 
necticut,  and  doing  business  in  that  state,  against  a  corporation  organized  under 
the  laws  of  that  state  and  its  stockholders,  but  having  its  usual  place  of  busi- 
ness in  Massachusetts.  The  bill  averred  that  under  the  Connecticut  laws  the 
defendant  stockholders  would  have  been  liable,  as  original  share-holders,  per- 
sonally to  pay  for  the  shares  of  stock  to  which  they  had  subscribed  to  the  ex- 
tent of  the  par  value  thereof,  and  this  liability  to  pay  for  such  face  value  of  the 
stock  was  an  asset  of  the  corporation,  and  upon  the  insolvency  of  the  corpora- 
tion the  stockholders  could  be  made  personally  and  directly  liable  for  such 
stock.  "The  bill  further  alleged  that  the  defendant  corporation  has  no  prop- 
erty whatever  in  Connecticut,  or  anjrwhere  outside  this  commonwealth;  that  all 
the  stockholders  and  officers  of  said  company  are  citizens  of  this  common- 
wealth; and  that  the  plaintiff  has  duly  demanded  payment  of  the  amount 
due  to  it,  but  the  demand  has  been  refused."  The  prayer  of  the  bill  was 
that  the  amount  paid  in  by  the  defendants,  also  the  amount  of  their  respective 
deficiencies,  be  determined,  and  that  the  sum  so  due  from  each  of  them  be 
ordered  paid  in.  Upon  demurrer  the  bill  was  dismissed.  The  court  said: 
"  We  have  heretofore  in  similar  cases  declined  to  pass  upon  and  determine 
tlie  relation  existing  between  a  foreign  corporation  and  its  members  and  the 
obligation  arising  therefrom, "  arguing  that  the  liability  of  stockholders  to  a 
corporation  is  of  a  peculiar  character,  "involving  the  organic  law  by  which 
the  corporation  is  created,  and  requiring  local  administration  ":  New  Haven 
Horse  Nail  Co.  v.  lAnden  Spring  Co.,  142  Mass.  349.  Examine  also  AulU 
man's  Appeal,  98  Pa.  St.  505;  Rice  v.  Merrimack  Co.,  56  N.  H.  114;  Mer. 
chants'  Bank  v.  Bliss,  35  N.  Y.  412;  Smith  v.  Mutual  Life  Ins.  Co.,  14  Allen, 
336. 

Foreign  Exeoutors,  Administrators,  and  Guardians. — It  is  decided 
in  Johnson  v.  Jackson,  56  Ga.  326,  21  Am.  Rep.  285,  that  if  foreign  executors 
or  administrators  come  within  the  jurisdictional  limits  of  a  state,  they  are 
liable  to  be  sued  there  by  creditors,  or  to  be  brought  to  an  account  by  lega- 
tees or  distributees.  So  where  an  administrator  appointed  in  Alabama,  and 
the  sureties  on  his  bond  there  given,  became  residents  of  Georgia,  they  are 
liable  to  an  action  in  Georgia  by  the  distributees  for  a  breach  of  the  bond: 
Johnson  v.  Jackson,  supra;  but  see  Jackson  v.  Johnson,  34  Ga.  511;  89  Am. 
Dec,  263.  And  in  Ray  v.  Simmons,  II  R.  I.  266,  23  Am.  Rep.  447,  a  bill  in 
equity  to  enforce  a  trust  brought  against  an  administrator  averred  that  the 
respondent,  as  administrator,  drew  a  bank  deposit,  being  the  trust  funds  in 
question.  The  answer  alleged  the  respondent's  appointment  as  administra- 
tor in  Massachusetts,  and  that,  as  such,  he  withdrew  the  deposit,  and  held 
the  same  as  part  of  his  decedent's  estate.  It  was  decided,  in  the  absence  of 
denial  by  the  administrator  that  he  held  the  deposit  as  administrator  in 
Rhode  Island,  that  the  court  would  presume  that  he  held  it  as  administrator 
in  that  state,  and  would  order  him  to  account  directly  with  the  complainant, 
the  trust  having  been  proven.  So  a  circuit  court  has  jurisdiction  ratione 
mcUeria  to  issue,  in  favor  of  a  resident  of  Tennessee,  an  order  of  seizure  and 
sale  against  mortgaged  property  in  Louisiana,  when  it  composes  part  of  a 
succession  in  the  course  of  administration  in  the  probate  court  and  is  repre- 
sented by  an  executor:  Lowry  v.  Erwin,  6  Rob.  (La.)  192;  39  Am.  Dec.  556. 
But  where  a  resident  of  Alabama  procured  a  policy  of  insurance  on  his  life, 
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through  an  agent  residing  and  acting  for  it  there,  from  a  company  chartered 
in  New  York,  and  died  in  Alabama,  his  execntor,  appointed  in  Alabama, 
may  maintain  an  action  on  it  there,  although  adminiBtration  had  also  been 
granted  in  New  York:  Equitable  Life  Assurance  Soc  v.  VogeVa  Ex'x,  76  Ala. 
441;  52  Am.  Rep.  344.  A3  to  the  rule  where  the  administrator  recovers 
judgment  in  his  own  state  before  suing  in  a  foreign  state,  see  Freeman  on 
Judgments,  p.  235,  sec.  217.  It  is  held  in  Leonard  v.  Putnam,  51  N.  H.  247, 
12  Am.  Hep.  106,  that  a  guardian  appointed  in  one  state  cannot  maintain, 
as  such,  a  suit  against  an  executor  or  administrator  appointed  in  another 
state. 

JuEISDICfnON  A3  TO  StTITS  BY  RECEIVEBa    APPOrNTKD  IN  OtHER  StATES. 

—  It  is  said  in  Booth  y,  Clarl,  17  How.  322,  333,  that  a  receiver  "has  no 
extraterritorial  power  of  official  action,  nor  can  the  court  appointing  him 
confer  such  authority,  or  enable  him  to  go  into  a  foreign  jurisdiction  to  take 
possession  of  a  debtor's  property,  nor  any  power  which  can  give  him,  upon 
principles  of  comity,  a  privilege  to  sue  in  a  foreign  court  or  another  jurisdic- 
tion, as  the  judgment  creditor  himself  might  have  done,  where  his  debtor 
may  be  amenable  to  the  tribunal  which  the  creditor  may  seek."  See  also 
Farmers' and  Medianics'  Ins.  Co.  v.  Needles,  52  Mo.  1;  Tully  v.  Herrin,  4A 
Miss.  626;  Kronberg  v.  Elder,  18  Kan.  152.  In  Texas,  it  is  held  that  "a  re- 
ceiver  is  but  an  ofidcer  of  the  court  which  appoints  him,  and  it  would  follow, 
upon  principle,  and  which  is  abundantly  sustained  by  authority,  that  he 
cannot  act  in  his  official  character  outside  the  jurisdiction  of  the  court  by 
which  he  was  appointed  ":  Mosehy  v.  Burroivs,  52  Tex.  396,  403;  "Hunt  v.  Co- 
lumbian Ins.  Co.,  55  Me.  290;  92  Am.  Dec.  592.  But  in  Olney  v.  Tanner,  10 
Fed.  Rep.  104,  the  court  said:  "Outside  of  the  jurisdiction  which  appoints 
him,  a  receiver  is  not  ordinarily  entitled  to  maintain  suits  except  by  comity. " 
This  tendency  to  indicate  an  exception  has  been  extended  to  permitting  such 
suits,  on  the  ground  of  comity,  in  some  states:  Bank  v.  McLeod,  38  Ohio, 
174. 

But  state  comity  does  not  require  courts  of  one  state  to  permit  receivers 
appointed  by  the  court  of  another  state  to  exercise  privileges  detrimental  to 
the  citizens  of  the  former  while  pursuing  appropriate  legal  remedies  there: 
Hunt  V.  Columbian  Ins.  Co.,  55  Me.  290;  92  Am.  Dec.  592;  Hurd  v.  City  of 
EUzabetli,  41  N.  J.  L.  1;  Johnson  v.  Parker,  4  Bush,  149;  Sanders  v.  Williamti,  5 
N.  H.  213;  Bugby  v.  Atlantic  etc  It.  R.  Co.,  86  Pa.  St.  261;  Piercey.  O'Brien, 
129  Mass.  314,  315;  Taylor  v.  Columbian  Ins.  Co.,  14  Allen,  353.  The  rule, 
however,  in  brief  has  been  thus  stated:  "  Upon  the  question  of  the  territorial 
extent  of  a  receiver's  jurisdiction  and  powers,  for  the  purpose  of  instituting 
actions  connected  with  his  receivership,  the  prevailing  doctrine  established 
by  the  supreme  court  of  the  United  States,  and  sustained  by  the  weight  of 
authority  in  various  states,  is,  that  the  receiver  has  no  extraterritorial  juris- 
diction or  power  of  official  action,  and  cannot  as  a  matter  of  right  go  into  a 
foreign  state  or  jurisdiction  and  there  institute  a  suit  for  the  recovery  of  de- 
mands due  to  the  person  or  estate  subject  to  his  receivership.  His  functions 
and  powers  for  the  purposes  of  litigation  are  held  to  be  limited  to  the  courts 
of  the  state  within  which  he  was  appointed  ":  High  on  Receivers,  sec.  239. 
It  is  also  said  in  the  same  section  that  "  the  principles  of  comity  between 
nations  and  states  which  recognize  the  judicial  decisions  of  one  tribunal  as 
conclusive  in  another  do  not  apply  to  such  a  case,  and  will  not  warrant  a  re^ 
ceiver  in  bringing  an  action  in  a  foreign  court  or  jurisdiction."  So  it  is  said 
in  Wharton  on  the  Conflict  of  Laws,  section  390  b,  tliat  "a receiver  appointed 
in  one  state  for  an  insolvent  corporation  has  no  title  as  such  to  property  located 
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In  another  state,"  and,  "that  a  foreign  receiver  cannot  sno  in  a  state  court, 
haa  been  held  by  high  authority  ":  Id.,  note,  citing  Booth  v.  Clark,  ertpra; 
WiUeta  v.  Waite^  25  N.  Y.  577;  Insurance  Co.  v.  Needles,  52  Mo.  17;  and  it  is 
added  that  it  has  been  held  that  such  suit  may  be  maintained  in  subordina- 
tion to  local  law,  and  subject  to  local  liens,  relying  on  tho  cases  of  Ex  pat-te 
Norwood,  3  Bias.  513;  Hoyt  v.  Tliompson,  5  N.  Y.  320;  i?Mnjfc  v.  St.  John,  29 
Barb.  587;  Cajill  v.  Woodbridje,  8  Baxt,  580.  The  court  in  Booth  v.  Clark, 
17  How.  334,  which  is  a  leading  case,  and  of  much  weight  upon  the  ques- 
of  foreign  receivers  to  sue  in  a  state  court,  says:  "Our  industry  has  been 
tased  unsuccessfully  to  find  a  case  in  which  a  receiver  haa  been  permitted 
to  sue  in  a  foreign  jurisdiction  for  the  property  of  the  debtor;  so  far  as  wa 
can  find,  it  has  not  been  allowed  in  an  English  tribunal."  The  principles 
stated  in  the  beginning  of  thb  note,  that  tho  several  states  are  independent 
sovereignties,  and  foreign  to  each  other  in  all  matters  not  erpressly  delegated 
tb  the  general  government,  and  that  its  laws  have  no  extraterritorial  eHect, 
has  been  modified,  however,  by  permitting  considerations  of  comity  to  inter- 
vene  for  the  sake  of  justice  between  the  states,  and  permitting  the  law3  or 
judgments  of  one  state  to  be  of  force  and  efiect  in  another,  and  this  princi- 
ple haa  been  applied  in  some  states  to  receivers.  But  "tho  principle  of 
comity,  however,  is  restricted  to  cases  where  no  vested  or  acquired  rights  of 
the  citizens  of  the  state  extending  such  comity  will  be  affected  injuriously  ": 
Beach  on  Receivers,  sees.  17,  18,  citing  People  v.  Central  City  Bank,  53  Barb. 
412;  Tlunt  v.  Columbian  Ins.  Co.,  55  Me.  29;  Taylor  v.  Columbian  Ins.  Co.,  14 
.     Allen,  353.     In  Bank  v.  McLeod,  38  Ohio  St.  174,  184,  the  right  of  such  re- 

^  ceivcr  to  sue  was  denied  by  the  plaintiff;  but  the  court  said  (p.  183):  "In- 
dependent of  the  rights  of  any  citizen  of  Ohio,  will  comity  allow  the  receiver 
to  maintain  an  action  in  Ohio  which  he  could  bring  in  Kentucky  t  We  think 
tliat  upon  both  principle  and  authority  such  action  could  be  maintained.  The 
nature  of  the  union  between  the  states  as  members  of  a  common  govern* 
meut,  the  vital  interests  which  bind  them  together,  should  lead  us  to  pre- 
sume a  greater  degree  of  comity  in  commercial  and  political  afiaira  than  wo 
should  be  authorized  to  presume  between  states  wholly  foreign  to  each 
other."  The  case  of  Hiird  v.  City  of  Elizabeth,  41  N.  J.  L.  1,  was  relied  on; 
and  it  is  held  in  Petersonv.  Chemical  Bank,  32  N.  Y.  21,  88  Am.  Dec.  298,  that 
suuh  foreign  receiver  may  sue  in  the  courts  of  New  York,  although  it  is 
limited  to  cases  where  the  claim  does  not  conflict  with  the  rights  of  citizens 
of  New  York. 

Another  authority  on  the  point  under  consideration  sums  up  the  result  of 
an  examination  of  the  cases  as  folllows:  "The  powers  of  a  receiver  are  co- 
extensive only  with  the  jurisdiction  of  the  court  making  his  appointment. 
They  do  not  reach  the  property,  although  movable,  which  is  situated  beyond 
the  confines  of  the  state;  ....  he  cannot  sue  in  a  different  state  for  choses 

^  in  action  or  for  property  of  the  debtor;  ....  the  receiver  himself  cannot, 
as  such,  pass  beyond  the  bounds  of  the  state  to  control  property  ":  Rorer 
on  Interstate  Law,  295.  The  argument  in  the  Ohio  case,  supra,  that  "the 
power  of  the  court  to  confer  such  authority  on  a  receiver  is  not  limited  to 
property  found  within  the  state  where  he  is  appointed,"  and  "that  it  is  not 
necessary  that  the  property  should  be  within  the  jurisdiction  of  the  court,** 
and  that  the  English  courts  have  appointed  receivers  to  manage  landed  prop- 
erty in  India,  Canada,  and  other  foreign  jurisdictions,  is  somewhat  weakened, 
when  it  is  considered  that  the  court  has  no  power  of  sending  its  officers  to 
places  beyond  the  jurisdiction  to  enforce  its  orders  or  decrees:  Cases  ante; 
and  it  has  been  decided  in  New  York  that,  by  the  appointment  of  a  receiver 
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In  that  state  of  a  mining  corporation  having  all  its  property,  which  consisted 
of  real  estate,  in  another  state,  the  receiver  obtained  no  title:  Simphins  v. 
Smith  and  Parmelee  Gold  Co.,  50  How.  Fr.  56;  and  in  Jones  on  Railroad 
Securities,  section  491,  it  is  said:  "Although  a  receiver  ha3  no  extraterritorial 
jurisdiction,  hia  appointment  and  title  are  recognized  in  other  states  where  his 
claima  do  not  come  in  conflict  with  those  of  citizens  in  the  state  in  which  ad- 
verse proceedings  arise A  receiver  may  generally  sue  in  the  courts 

of  another  state.  His  power  to  do  so,  however,  arises  from  comity  merely, 
unless  there  be  a  special  statute  authorizing  such  a  suit."  And  a  receiver 
has  been  permitted  to  sue  upon  a  judgment  obtained  in  the  courts  of  the 
state  within  whose  jurisdiction  he  was  appointed:  WilMmon  v.  Culver,  23 
Blatchf.  416;  Beach  on  B>eceivers,  sec.  685.  "It  sometimes  happens  that  a 
person,  against  whom  a  receiver  seeks  his  remedy  in  a  foreign  state,  has,  by 
hia  previous  acts  or  dealings  with  the  receiver,  furnished  a  ground  for  a  suit 
against  him  in  a  foreign  jurisdiction,  which  would  not  otherwise  have  existed, 
as  where  a  citizen  of  one  state  has  dealt  with  a  receiver  appointed  in  another 
state,  and  has  become  indebted  to  him,"  and  in  such  case  the  suit  may  be 
maintained:  Id.,  sec.  686.  The  case  of  McAlpin  v.  Jones,  10  La.  Ann.  552, 
cited  in  some  of  the  dissenting  cases,  to  the  effect  that  a  receiver  may  bring 
suit  in  a  jurisdiction  foreign  to  that  in  which  he  was  appointed,  merely  de- 
cides "that  property  under  the  control  of  the  courts  of  our  sister  states, 
when  feloniously  or  fraudulently  removed  from  their  jurisdiction  and  brought 
within  ours,  must,  on  proof  of  the  facts,  be  instantly  remitted  by  the  order 
of  our  courts,  and  the  person  who,  under  the  law  of  the  foreign  forum,  is  the 
custodian  of  the  property,  is  the  proper  person  to  sue  for  it  here."  In  Chi' 
cagoetc.  Ky  Co.  v.  Packet,  108  HI.  317,  an  exception  to  the  general  rule,  that 
a  receiver  cannot  sue  in  a  foreign  jurisdiction,  is  seemingly  laid  down  as  law 
in  that  state.  In  that  case,  a  receiver  appointed  in  the  courts  of  Missouri 
of  the  defendant  company  took  possession  of  a  barge  of  the  company,  and 
chartered  it  to  a  steamer  for  a  trip  up  the  Mississippi  River  and  return.  It 
was  taken  into  Hlinois,  where,  being  detained  by  the  ice  in  the  river,  the 
barge  was  there  given  up  to  the  receiver  by  the  captain  of  the  steamer  char« 
tering  it,  and  the  receiver  maintained  possession  up  to  the  time  of  the  levy 
of  the  attachment,  he  having  in  the  mean  time  endeavored  to  have  the  barge 
removed  to  St.  Louis,  but  was  prevented  by  the  ice,  and  the  receiver  ap« 
peared  as  an  intervener  in  the  attachment  suit,  acting  upon  authority  to  inter- 
vene by  order  of  the  court  appointing  him  receiver;  his  right  to  interplead  as 
a  receiver  under  appointment  of  a  foreign  court  was  denied  by  plaintiff.  The 
averments  of  the  receiver's  right  were  based  upon  three  claims:  first|  the  alle- 
gation of  property  in  himself;  second,  of  property  in  him  as  a  receiver;  and 
third,  that  he  had  possession  as  receiver;  and  an  issue  was  raised  of  abandon- 
ment of  the  barge  by  the  acts  of  leasing  it,  and  suffering  it  to  be  taken  without 
the  state.  The  court  sustained  the  claimed  right  to  interplead,  and  held  that 
there  was  no  abandonment  of  the  property,  that  the  receiver  was  entitled  to 
recover  the  same,  and  that  the  possession  was  good  as  against  the  Illinois  at- 
taching creditor.  It  would  seem,  however,  that  the  logical  conclusion  of  the 
reasoning  of  this  case  would  be,  that,  since  all  property  within  the  jurisdic- 
tion of  the  court  appointing  a  receiver  vests  eo  inatanti  in  him  for  the  pur- 
poses intended  (Beach  on  Receivers,  sees.  200,  201),  that  therefore,  as  to  all 
such  property,  the  receiver  has  at  once  a  special  property,  and  could  main- 
tain an  action  for  its  recovery  in  another  state  to  which  he  removes  it,  no 
matter  for  what  purpose. 
This  case,  however,  decides  by  implication  that  such  purpose  most  be  » 
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lawful  one,  for  the  conrt  Bays:  "The  receiver  was  by  his  appointment  au- 
thorized to  manage  the  affairs  of  the  corporation  nnder  the  orders  of  the 
court.  The  business  of  the  corporation  was  running  boats  on  the  Mississippi 
River,  and  chartering  the  barge  for  a  trip  up  that  river  was  but  continuing 
the  oiaijloy  of  the  barge  in  the  business  of  the  corporation,  and  therefore 

making  an  increase  of  the  assets  to  be  distributed  among  the  creditors 

We  do  not  consider  that  there  was  any  unlawful  purpose  here  in  the  charter- 
ing and  employing  of  the  barge,  as  was  done,"  —  evidently  an  exercise  of  the 
discretion  of  the  court  for  the  purpose  of  benefiting  the  creditors.  In  addition, 
in  this  case  the  receiver  was  authorized  to  intervene  by  the  court  appointing 
him,  and  the  right  to  interplead  as  a  receiver  was  the  main  issue  dependent 
upon  whether  there  was  such  a  special  property  in  him  as  would  sustain  the 
claimed  right,  and  the  court  declared  that  there  was.  While  the  decision 
therefore  determines  tlie  main  issue,  we  cannot  see  that  it  is  an  authority  di- 
rectly  in  favor  of  the  absolute  right  of  a  receiver  to  sue  as  such  in  a  foreign 
court.  The  analogy  attempted  to  be  made  between  the  case  of  a  eherifif  ac- 
quiring a  special  property  by  the  seizure  of  goods  and  this  case,  where  the 
property  was  reduced  to  possession  by  the  receiver  after  his  appointment, 
and  was  in  bis  actual  possession  when  attached,  is  not  of  very  great  legal 
force,  because  an  officer  has  no  general  or  special  property  in  the  defendant's 
goods  until  he  makes  his  levy:  2  Freeman  on  Executions,  2d  ed.,  sec.  2GS;  and 
in  case  of  a  receiver,  while  there  is  some  controversy  as  to  the  time  when  the 
receiver  becomes  vested  with  the  title,  yet  "the  courts  have  now,  as  a  rule, 
come  to  the  conclusion  that  the  title  of  a  receiver,  on  his  appointment,  dates 
back  to  the  time  of  granting  the  order  ":  Beach  on  Receivers,  sec.  200;  and 
this  resolves  the  question  into  the  one  before  noticed,  whether  the  goods 
were  removed  out  of  the  court's  jurisdiction  by  the  receiver  for  a  lawful  pur- 
pose. In  the  case  of  Pond  v.  Cooke,  45  Conn.  127,  29  Am.  Pi,ep.  068,  relied 
upon  in  the  Illinois  case,  an  insolvent  corporation  in  New  Jersey  had  con- 
tracted before  its  failure  with  a  Connecticut  town  to  build  an  iron  bridge. 
Tbo  receiver  appointed  in  New  Jersey  bought  iron  with  tho  funds  of  tho  cor- 
poration, and  shipped  it  to  Connecticut  to  fulfill  this  contract.  The  iron 
was  marked  as  the  receiver's.  The  court  decided  that  the  receiver  was  en- 
titled, over  an  attachment,  to  hold  the  iron,  because  he  was  engaged  in  the 
lawful  performance  of  his  duties,  under  the  unfinished  contract,  to  build  the 
bridge.  It  will  be  observed  that  in  this  case  tho  iron  was  purchased  with 
the  insolvent  company's  funds  by  the  receiver  himself.  In  Cagill  v.  Wood- 
bridge,  8  Baxt.  580,  the  court  having  jurisdiction  ordered  the  receiver  to  sell 
the  particular  property  in  controversy,  "or  to  ship  the  same  to  Memphis  or 
elsewhere  for  that  purpose,  and  to  hold  the  proceeds,"  etc.;  and  it  was  held 
that  the  right  to  maintain  an  action  for  such  goods  "  would  not  be  lost  by 
sending  the  property  out  of  the  state  for  sale.  To  this  extent  we  would  re- 
spect the  orders  and  judgments  of  the  courts  of  sister  states,"  —  a  question  of 
comity  or  interstate  courtesy  merely.  It  is  also  said  in  the  Illinois  case, 
"that  where  a  legal  title  to  personal  property  has  once  passed  and  become 
vested  in  accordance  with  the  law  of  the  state  where  it  is  situated,  tho  valid- 
ity of  such  title  will  be  recognized  everywhere."  But  it  is  said  in  Thurston  v. 
Rosenfield,  42  Mo.  474,  479,  481,  that  "the  law  of  one  state  cannot  propria 
vigore  have  any  force  or  effect  or  territorial  operation  beyond  its  own  limits, 
and  whatever  vitality  it  may  obtain  in  another  state  is  owing  solely  to  the 
principle  of  comity Comity  does  not  require  a  court  to  enforce  a  con- 
tract valid  according  to  the  laws  of  the  place  where  it  was  made,  if  such  en- 
forcement would  result  to  the  manifest  injury  or  detriment  of  the  citizens  of 
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the  country  where  the  property  is  Bitnated  or  the  claim  attempted  to  be  en- 
forced ";  citing  several  cases;  see  also  HunJc  v.  St.  John,  29  Barb.  587;  Tully 
V.  Herrin,  44  Miss.  626;  Palmer  v.  Mason,  42  Mich,  152;  Hunt  v.  Columbfan 
Ins.  Co.,  45  Me.  290;  Sanders  v.  Williama,  4  N.  H.  213.  We  deduce,  there-  *^ 
fore,  from  a  thorough  examination  of  the  cases  and  text-books  upon  the  sub- 
ject, that  the  great  weight  of  authority  is  and  should  bp  in  keeping  with  the 
decision  rendered  by  Mr.  Justice  Wayne  in  Booth  v.  Clark,  supra,  that  a  for- 
eign receiver  has  no  right  to  sue  in  another  state;  but  that,  on  the  ground  of 
comity,  the  court  will,  in  a  just  and  proper  exercise  of  a  sound  legal  discre- 
tion, permit  such  suits  to  be  maintained  for  the  purpose  of  thereby  doing 
justice  where  the  good  of  a  larger  number  would  demand  it  by  recognizing 
the  orders  and  judgments  of  the  courts  of  a  sister  state.  But  in  none  of  the 
cases  is  such  right  to  sue  conceded,  or  the  suit  permitted  to  be  maintained  by 
the  foreign  receiver,  where  the  claim  sought  to  be  enforced  conflicts  with  the 
rights  of  citizens  or  creditors  in  the  state  where  the  suit  is  brought. 

Levt  of  Pbocess  Outside  ot  State. — The  sheriff  of  one  state  may  not 
levy  process  issued  by  the  courts  of  such  state  upon  property  situate  in 
another  state.  No  state  "tribunal  can  exercise  jurisdiction  over  persona 
or  property  within  "  the  borders  of  another  state:  Denny  v.  Faulkner,  22 
Kan.  89. 

Equity  Jukismction  over  Non -residents,  etc. — It  has  been  decided 
that  chancery  has  no  jurisdiction  over  persons  of  non-resident  defendants, 
nor  over  their  property  within  the  state,  unless  given  by  statute,  when  there 
has  been  no  previous  judgment  at  law  within  tho  state:  Zecharie  v.  Bowers, 

1  Smedes  &  M.  584;  40  Am.  Dec.  111.     But  a  court  of  equity  may  obtain 
jurisdiction  where  defendant's  person  is  within  jurisdiction:  Mitcliellv.  Bunch, 

2  Paige,  606;  22  Am.  Dec.  069;  Carroll  v.  Lee,  3  Gill  &  J.  504;  22  Am. 
Dec.  350;  and  where  the  defendant  is  within  the  state,  but  the  land  or  other 
property  claimed  is  without,  the  chancellor  has  jurisdiction,  although  the 
proceeding  is  in  rem:  Carroll  v.  Lee,  3  Gill  &  J.  504;  22  Am.  Dec.  350.  So 
jurisdiction  in  equity  may  be  upheld  whenever  the  parties,  or  the  subject,  or 
Buch  a  portion  of  the  subject,  are  within  the  jurisdiction,  that  an  effectual 
decree  can  be  made  and  enforced,  so  as  to  do  justice  between  the  parties: 
Ward  V.  Arredondo,  1  Hopk.  Ch.  213;  14  Am.  Dec.  543;  and  non-residents 
may  maintain  a  suit  in  chancery  against  non-resident  defendants,  provided 
there  is  one  resident  defendant:  Comstock  v.  Rayfwd,  1  Smedes  &  M.  423; 
40  Am.  Deo.  102.  A  court  of  equity  also  has  jurisdiction  to  enforce  the  per- 
formance of  contracts  made  in  another  country  by  foreigners  actually  domi- 
ciled or  temporarily  residing  in  the  state  where  the  jurisdiction  is  sought  at 
the  time  of  the  service  of  process:  Mitchell  v.  Bunch,  2  Paige,  606;  22  Am. 
Dec.  609;  Ward  v.  Arredondo,  1  Hopk.  Ch.  213;  14  Am.  Dec.  543;  and  such 
court  in  one  state  having  acquired  jurisdiction  over  the  persons  of  the  parties 
may  enforce  a  trust  or  tho  specific  performance  of  a  contract  in  relation  to  land 
situate  in  another  state:  Burnley  v.  Stevenson,  24  Ohio  St.  474;  15  Am.  Rep. 
621.  So  where  relief  was  sought  on  the  ground  of  fraud,  it  was  held  in  New 
Jersey  that  the  courts  of  that  state  would,  by  injunction,  restrain  the  pay-  ^ 
ment  of  the  proceeds  of  the  sale  of  mortgaged  property  made  there  by  the 
Bheriff  under  process  of  its  courts,  although  both  parties  were  non-residents: 
Tomson  v.  Tomson,  31  N.  J.  Eq.  464.  As  to  the  jurisdiction  of  a  court  of 
equity  to  deal  with  land  outside  the  state,  see  Piedmont  Coal  etc.  Co.  v.  Oreen, 

3  W.  Va.  64;  98  Am.  Dec.  799,  and  note  80a 

For  Trespass  on  High  Seas.  —  It  is  decided  in  Wilson  v.  Mackenzie,  7 
"Mill,  95,  42  Am.  Dec.  61,  that  a  state  court  has  jurisdiction  of  a  trespass 
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committed  on  tiie  high  seas  by  a  naval  officer  assaulting,  beating,  and  falsely 
imprisoning  a  enbordinate  on  board  a  United  States  war-vessel  in  the  alleged 
exercise  of  naval  discipline. 

JuEiSDiCTiON  OVER  ALIEN  Enemt.  —  It  was  declared  in  1883,  in  West 
Virginia,  that  "  in  a  war  between  independent  uations,  an  alien  enemy  resi- 
dent in  the  country  may  sue  and  be  sued  as  in  time  of  peace,"  but  such  doc- 
trine "has  no  application  to  non-resideut  enemies  or  enemies  resident  in  the 
enemies'  country  absent  from  the  country  in  which  the  suit  is  brought,  nor 
can  it  have  any  application  in  a  civil  war  such  as  our  late  war,  because  in 

fiuch  war  there  can  be  no  alien  enemies Necessarily,  therefore,  and 

according  to  all  the  authorities,  one  belligerent  cannot,  in  the  courts  of  his 
country  or  section,  sue  his  enemy  resident  in  the  hostile  country  or  section 
where  he  cannot  bo  legally  reached  by  the  process  of  the  court ":  Haymond 
v.  Camden,  22  W.  Va.  180,  203. 

Gasnishment  of  Non-resident's  Property.  —  The  property  of  a  non- 
resident in  the  hands  of  another  may  be  reached  by  garnishment,  the  prop- 
erty as  well  as  the  garnishee  being  within  the  jurisdiction  of  the  court: 
Molyneux  v.  Seymour,  30  Ga.  440;  76  Am.  Dec.  662. 
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[SOllAiNX,  25L] 

Terms  or  Aooident  Insurance  Poliot  8Hoin:<D  be  Liberally  Inter- 
preted in  favor  of  assured. 

Accident  Insttrancb— Construction  op  Terms  op  Policy. — Where  the 
terms  of  an  accident  policy  require  proof  that  death  was  caused  "by 
bodily  injuries  eflfected  through  external,  violent,  and  accidental  means," 
recovery  may  be  had,  although  death  was  produced  by  a  ruptured  blood 
ressel  about  the  heart,  caused  either  by  fright  or  resulting  from  extraor- 
dinary mental  or  physical  exertion  put  forth  by  the  deceased  to  save 
himself  from  injury  when  in  imminent  peril  brought  about  by  accident. 

Id. >  -Where  policy  declares  that  insurance  "does  not  extend  to  any  bodily 
injury  of  which  there  shall  be  no  external  and  visible  sign  upon  the 
body  of  the  insured,"  and  also  that  it  shall  not  cover  "  any  death  caused  " 
in  certain  ways  named,  the  former  clause  is  only  applicable  to  injuries 
not  resulting  in  death. 

A.  McNichol,  for  the  plaintiffs. 

,N.  and  H.  B.  Cleaves,  and  E.  B.  Harvey,  for  the  defendant. 

Petees,  C.  J.  The  plaintiffs,  who  are  minor  children,  sue 
for  one  thousand  dollars,  an  amount  insured  in  an  accident 
policy  on  the  life  of  their  father  by  the  defendant  company. 
The  circumstances  of  the  father's  death  were  these:  On  a 
morning,  while  a  resident  of  Calais,  he  was  driving  in  a  cov- 
ered carriage,  containing  himself  and  his  two  small  boys,  on 
the  principal  public  way  in  St.  Stephen,  New  Brunswick, 
when  his  horse,  frightened  at  a  load  of  hides  passing  on  the 
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same  way,  suddenly  sprang  into  a  run,  first  jumping  to  the 
side  of  the  way,  and  nearly  colliding  with  other  teams,  and 
ran  a  considerable  distance  before  he  was  brought  under  con- 
trol. The  result  was,  that  there  was  no  collision,  nor  was  the 
carriage  upset,  or  any  one  thrown  therefrom.  Immediately 
afterwards  the  insured  experienced  great  sickness  and  pain, 
and,  going  directly  to  his  house,  died  in  about  an  hour  from 
the  moment  of  the  accident.  He  was  in  good  health  on  that 
morning,  before  the  accident,  and  there  is  no  suggestion  that 
he  was  not  a  person  of  generally  sound  and  strong  constitu- 
tion. His  business  was  that  of  a  commercial  traveler.  The 
case  is  reported  for  our  determination  upon  the  law  and  facts. 

We  think,  on  these  facts,  that  the  common  judgment  of 
men  would  instinctively  declare,  irrespective  of  the  refine- 
ments which  are  often  indulged  in  over  primary  and  second- 
ary causes,  that  here  was  a  plain  accident  causing  death,  and 
that  the  company  should  pay  the  sum  promised  in  the  policy. 
In  any  reasonable  view  that  can  be  taken  of  the  series  of  hap- 
penings, our  minds  go  to  the  same  conclusion.  We  believe 
that  the  common-sense  view  is  also  the  legal  view. 

The  company  insures  against  death  by  accident.  And  as, 
in  some  cases,  it  is  diSicult  to  determine  whether  the  death  is 
caused  by  disease  or  by  accident,  in  order  to  prevent  fraud  or 
mistake  the  company  provides  its  own  tests  by  which  the  fact 
shall  be  ascertained.  The  leading  provision  of  the  policy  is, 
that  those  interested  in  the  insurance,  in  order  to  establish  the 
liability  of  the  company,  shall  prove  that  death  was  caused 
"  by  bodily  injuries  effected  through  external,  violent,  and  ac- 
cidental means,"  within  the  meaning  of  the  contract.  The 
company  having  chosen  its  definition  of  liability,  and  having 
the  opportunity  of  annexing  conditions  which,  usually,  are  not 
closely  observed  by  persons  accepting  insurances,  the  meaning 
of  the  terms  employed  need  not  be  enlarged  or  restricted  for 
the  benefit  of  the  company,  but  should  be  liberally  interpreted 
in  favor  of  the  insured. 

Was  the  death  in  this  instance  caused  by  bodily  injuries 
efiected  through  external,  violent,  and  accidental  means? 
Certainly  there  was  an  accident.  The  definition  of  accident, 
generally  assented  to,  is  an  event  happening  without  any  hu- 
man agency,  or  if  happening  through  human  agency,  an  event 
which,  under  the  circumstances,  is  unusual  and  not  expected 
to  the  person  to  whom  it  happens.  This  definition  exactly  fits 
the  facts  here.     Argument  cannot  be  necessary  to  satisfy  any 


192       McGuNCHEY  V.  Fidelity  and  Casualty  Co.     [Maine, 

one  that  the  injury  happened  by  violent  means.  A  well  man 
suddenly  meets  a  perilous  emergency  which  taxes  all  hia 
physical  and  mental  strength,  and  his  death  is  caused  thereby 
in  an  hour. 

The  greater  question  is,  whether  the  death  was  caused  by 
external  means.  "We  have  no  doubt  it  was.  And  really  all 
the  questions  of  the  case  may  be  resolved  into  the  single  in- 
quiry as  to  what  was  the  real  cause  producing  death.  And 
here  a  question  of  fact  must  to  some  extent  be  determined. 
The  testimony  is  meager.  Possibly  the  counsel  for  the  plain- 
tiffs relies  on  the  preliminary  proofs  of  loss  as  evidence  in 
chief,  which  are  fuller  than  the  general  testimony,  but  that  is 
not  allowable.  Leaving  the  proofs  of  loss  to  serve  only  tho 
proper  purpose  for  which  they  could  be  introduced,  all  the 
evidence  we  have,  more  than  the  facts  already  stated,  is,  that 
the  insured  became  deathly  sick,  and  after  death  a  discolor- 
ation appeared  on  the  surface  of  the  body  in  the  region  of  the 
heart.  There  is  no  pretense  that  the  body  bore  any  marks  of 
contact  with  anything  inflicting  injury,  or  that  it  came  in  con- 
tact with  any  physical  object  during  the  time  of  the  accident. 
Our  belief  is,  on  the  facts  legitimately  before  us,  that  death 
was  produced  by  a  ruptured  blood  vessel  about  the  heart,  and 
that  such  rupture  was  caused  by  the  extraordinary  physical 
and  mental  exertion  which  the  deceased  put  forth  to  save  hia 
children  and  himself  from  injury.  The  physical  strain  and 
mental  shock  was  more  than  he  could  bear.  In  this  calcu- 
lation of  the  facts,  we  come  easily  to  the  conclusion  that,  as 
between  these  parties,  physical  and  external  causes  effected 
the  death.  The  misconduct  of  the  horse,  and  inseparably  con- 
nected therewith  the  conduct  of  the  man  on  the  occasion,  in 
iiis  effort  to  avoid  the  threatened  catastrophe,  brought  death. 

The  defendants,  however,  do  not  agree  to  this  version  of  the 
facts.  They  contend  that  death  was  produced  purely  by  fright, 
and  not  by  the  aid  of  any  physical  means  whatever,  and  that 
the  means  through  which  death  was  produced  musi  be  con- 
sidered as  internal  only.  But  if  it  is  to  be  admitted  that  death 
was  caused  through  fright,  even  then  we  are  just  as  strongly 
convinced  that  it  was  also  caused  by  external  means.  Whether 
one  thing  or  another  shall  be  considered  the  proximate  cause 
depends  upon  the  relation  of  the  parties  to  the  suit  with  each 
other,  as  well  as  upon  other  circumstances.  If  the  death  be 
laid  to  fright,  it  must  be  because  fright  produced  bodily  in- 
jury, and  the  means  which  produced  fright  were  external. 
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It  is  impossible  to  impute  the  death  to  fright  without  an 
explanation  of  the  circumstances  or  situation  which  produced 
the  fright.  Suppose  any  person  inquires  of  another  what 
caused  the  death  of  a  friend,  and  the  answer  be  that  he  died 
from  fright,  would  the  question  be  more  than  half  answered? 
Would  not  the  inquirer  immediately  and  instinctively  ask  the 
cause  of  the  fright?  In  most  conditions,  and  in  almost  every 
sense,  fear  is  an  effect  of  something  merely.  There  must  be 
some  active  cause  behind  it. 

In  the  present  case  it  was  no  more  than  an  agency  through 
which  the  accident  acted.  It  was  a  dependent  and  not  inde- 
pendent factor  in  the  series  of  operating  forces.  It  was  no 
more  the  real  cause  of  the  death  than  a  hammer  in  the  hands 
of  a  workman,  who  strikes  a  blow  with  it,  is  the  cause  of  such 
blow.  The  eflScient,  true  cause,  dominating  all  other  causes 
in  the  combination,  was  the  misbehavior  of  the  running  horse. 
Subsequent  occurrences  were  merely  the  instrumentalities 
through  which  the  real  cause  spent  its  force.  The  act  of  the 
horse  was  the  beginning,  death  was  the  end. 

The  authorities  are  helpful  to  this  view,  though  perhaps  not 
exactly  appropoa  or  decisive.  A  person  pushed  into  a  river 
may  be  able  to  swim,  and,  if  in  full  possession  of  his  faculties, 
to  save  himself;  but  if,  in  the  confusion  and  terror  of  the  mo- 
ment, he  loses  his  self-command  and  is  drowned,  the  person 
thrusting  him  in  the  water  is  liable  for  the  consequences: 
Wharton  on  Negligence,  sec.  94.  A  man  with  an  ax  chased  a 
boy,  who,  in  his  fright,  ran  into  a  store  against  a  barrel  of 
wine,  breaking  the  barrel.  The  man  was  held  responsible  for 
the  loss  of  the  wine:  Vandenhurgh  v.  Truax,  4  Denio,  467;  47 
Am.  Dec.  268.  A  person  is  liable  civiliter  for  blandishing  a 
gun  for  the  purpose  of  scaring  another:  Beach  v.  Hancock,  27 
N.  H.  223;  59  Am.  Dec.  373.  And  is  liable  criminaliter  for  the 
same  thing:  Commonwealth  v.  White,  110  Mass.  407.  Where, 
by  a  defendant's  negligence,  his  horse  ran  into  another's  sleigh 
and  frightened  his  horses,  causing  them  to  run  into  the  plain- 
tiff's sleigh,  it  was  held  that  the  defendant  was  liable:  McDon- 
ald V.  Snelling,  14  Allen,  290;  92  Am.  Dec.  768.  A  woman, 
fearing  she  would  be  run  over  by  an  express  wagon  carelessly 
driven,  jumped  against  the  wall  of  a  building  and  injured  her 
face.  The  act  of  the  express  company,  by  its  agent,  it  was 
held  caused  the  injury:  Coulter  v.  American  Express  Co.,  56 
N.  Y.  585;  see  Page  v.  BucJcsport,  64  Me.  51;  18  Am.  Rep.  239, 
and  cases  there  cited.    It  will  be  observed  that  in  these  oases, 
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and  there  are  many  others  that  fall  within  the  same  classifi- 
cation, the  results  are  predicated  upon  the  idea  that  where  an 
accident  arises  from  the  fright  of  a  person,  the  injury  flowing 
from  it  is  imputable  to  causes  producing  the  fright. 

Then  there  are  cases  more  directly  touching  the  question  as 
to  whether  the  injuries  in  the  case  at  bar  were  produced  by 
external  means  or  not.  It  has  been  held  that  an  insane  man 
who  takes  his  own  life  dies  from  an  injury  produced  by  ex- 
ternal, accidental,  and  violent  means:  Accident  Ins.  Co.  v. 
Crandal,  120  U.  S.  527.  Same  result  follows  when  death 
ensues  from  accidental  drowning:  Trew  v.  Assurance  Co.,  6 
Hurl.  &  N.  845;  Winspear  v.  Accident  Ins.  Co.,  6  Q.  B.  Div. 
42.  Accidentally  inhaling  coal-gas,  causing  death,  entitles  a 
recovery  upon  a  policy  like  the  present:  Paul  v.  Travelers  Ins. 
Co.y  45  Hun,  318.  A  death  from  blood-poisoning,  produced 
by  virus  communicated  to  the  hand  by  a  fly,  comes  within 
the  terms  of  such  a  policy:  Bacon  v.  United  States  Mut.  Acci- 
dent Ass'n,  44  Hun,  599.  The  latter  case  has  been  criticised 
upon  the  point  whether  the  means  in  that  instance  were  vio- 
lent or  not.  In  Insurance  Co.  v.  Burroughs,  69  Pa.  St.  43,  the 
court  says:  "If  the  injury  be  accidental  and  the  result  is 
death,  what  matters  it  whether  the  injury  is  caused  by  a  blow 
from  a  pitchfork  or  from  a  strain  in  handling  it."  In  these 
cases  it  was  held  that  the  true  cause  of  the  death  came  from 
the  outside, — were  external  means.  Upon  principle,  we  think 
the  same  decision  must  be  reached  here. 

Another  point  of  defense  is  taken.  By  a  subsidiary,  condi- 
tional clause  in  the  policy,  it  is  provided  that  the  insurance 
"  does  not  extend  to  any  bodily  injury  of  which  there  shall  be 
no  external  and  visible  sign  upon  the  body  of  the  insured." 
This  does  not  apply  to  fatal  injuries,  but  only  to  those  not  re- 
sulting in  death.  It  would  be  utterly  unjust  if  this  condition 
applied  in  cases  of  death.  It  would  preclude  recovery  in  all 
instances  where  death  occurs  by  drowning,  freezing,  poisoning, 
suffocation,  concussion, — means  of  death  leaving  no  outward 
mark, — and  also  where  the  insured  has  been  killed,  and  his 
body  is  missing.  The  context  shows  that  the  clause  is  only 
applicable  to  injuries  not  resulting  in  death.  The  policy  de- 
clares that  the  insurance  shall  not  extend  to  bodily  injuries 
unless  the  external  sign  of  injury  is  visible,  "nor  to  any  death 
caused  "  in  certain  ways  named.  There  are  reasons  for  the 
condition  applying  to  a  surviving  claimant.  He  has  unusual 
chance  for  feigning  an  internal  injury,  if  disposed  to  defraud 
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the  insurers.  But  no  such  protection  is  required  where  the 
accident  causes  death.  The  dead  body  is  external  and  visible 
sign  enough  that  an  injury  was  received:  Mallory  v.  T'^avelen 
Ins.  Co.,  47  N.  Y.  52;  7  Am.  Rep.  410;  Paul  v.  Travelen  Int. 
Co.,  45  Hun,  318. 
Defendants  defaulted. 

Thb  Gases  vfon  This  Point  are  all  cited  in  the  opinion  of  the  oonrt^  and 
the  leading  case,  Frew  t.  Assurance  Co.,  6  Hnrl.  &  N.  846,  is  printed  as  a 
note  in  7  Am.  Bep.  410. 


Bliss  v.  Winslow. 

[80  Mainx,  274.J 
In  AcmoK  for  Contebsion  against  Opficeb  Who  had  Attaohed  Yaoht 
FOB  Creditor  of  Seller,  it  is  No  Defense  that  Same  was  Un- 
lawfully Purchased  by  the  plaiutifif,  an  inspector  of  customs,  con> 
trary  to  the  Revised  Statutes  of  the  United  States,  section  2638,  which 
provides,  under  a  penalty,  that  no  person  in  that  branch  of  public  serried 
shall  "own  any  vessel,  or  interest  therein."  The  plaintiff's  possession  was 
his  title  against  the  officer. 

Action  for  conversion  of  yacht  of  plaintiff,  attached  and 
sold  by  defendant  as  deputy  sheriff  under  claim  in  favor  of  a 
creditor  of  the  seller.  The  other  necessary  facta  are  suffi- 
ciently stated  in  the  opinion. 

H.  Bliss,  Jr.,  for  the  plaintiff. 

William  H.  Hilton,  for  the  defendant. 

Peters,  C.  J.  This  case  falls  outside  of  the  class  of  cases 
in  which  a  redress  for  injuries  upon  personal  property  is  de- 
nied by  the  law  upon  considerations  of  public  policy.  It  may 
be  near  the  line  of  such  cases. 

The  plaintiff,  at  a  time  when  he  was  an  inspector  of  the 
public  customs,  became  the  owner,  by  purchase,  of  a  boat,  not- 
withstanding the  law  (R.  S.  U.  S.,  sec.  2638)  provides  that  no 
person  in  that  branch  of  the  public  employment  shall  "  own 
any  vessel,  or  interest  therein,"  under  a  penalty  of  five  hundred 
dollars.  The  plaintiff  supposed  that  his  boat  or  yacht  did  not 
come  within  the  prohibition  of  the  law.  But  we  are  inclined 
to  think  it  did,  and  we  will  take  it  for  granted  that  it  was  so. 

We  do  not  conceive  it  to  be  an  answer  to  an  action  for  the 
conversion  of  the  boat  that  the  trespasser  was  at  the  time  of 
the  conversion  an  officer  attaching  the  property  for  a  credi- 
tor of  the  seller,  upon  the  claim  and  theory  that  no  property 
passed  by  the  sale.    The  seller's  property  was  not  diminished 
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by  the  sale.  He  received  a  full  consideration,  merely  ex- 
changing property  for  property.  No  fraud  upon  creditors  was 
accomplished  or  intended. 

The  statute  itself  is  unlike  any  other  prohibitory  legislation, 
being  bare  of  any  executory  or  explanatory  provision.  Sup- 
pose an  owner  of  vessels  becomes  a  public  officer  while  he  is 
such  owner,  what  becomes  of  the  property  owned  by  him? 
Can  it  be  regarded  as  lost  or  abandoned,  to  be  appropriated 
by  any  finder?  SupjKJse  the  boat  had  been  purchased  to  bo 
at  once  broken  up  for  its  old  wood  and  iron,  or  to  be  immedi- 
ately converted  into  some  form  of  property  other  than  a  boat, 
and  such  intention  had  been  executed,  would  the  purchase 
have  been  in  such  case  unlawful? 

But  these  queries,  although  perhaps  helpful  indirectly,  are 
rather  at  a  distance  from  the  point  on  which  wo  place  the  de- 
cision of  the  case.  There  is  considerable  difi'erence  of  judicial 
opinion  on  questions  affected  by  the  doctrine  of  public  policy, 
and  the  present  occasion  does  not  require  a  discovery  or  dis- 
cussion of  the  true  rules  to  be  generally  applied  to  them. 
Suffice  it  to  say  that  we  think  the  present  case  may  be  saved 
to  the  plaintiff  by  force  of  the  decision  in  Hamilton  v.  Goding, 
55  Me.  419,  where  it  was  held  that  an  owner  of  intoxicating 
liquors,  although  such  liquors  were  intended  for  sale  by  him 
in  violation  of  law,  may  maintain  trespass  for  their  unauthor- 
ized conversion  by  a  sheriff,  who  is  at  the  time  acting  under 
color  of  office  in  service  of  civil  process. 

Upon  principle,  that  case  and  this  are  alike.  There,  as  it 
is  here,  the  officer  attached  the  goods  as  the  property  of  the 
seller.  There  the  possession  of  the  articles  held  forillegal  pur- 
poses was  enough  to  found  the  plaintiff's  action  upon.  It  did 
not  lie  in  the  officer's  mouth  to  allege  that  the  possession  was 
for  unlawful  purposes.  We  think  the  same  rule  applies  here. 
The  plaintiff's  possession  was  his  title,  in  a  conflict  with  the 
officer  who  represented  neither  possession  nor  any  right  to  pos- 
session: Adams  v.  McGlinchy^  66  Me.  474;  see  National  Bank 
V.  Matthews,  98  U.  S.  621. 

Exceptions  overruled.         

Penalties.  —  In  National  Bank  v.  Matthews,  98  U.  S.  621,  it  was  held  that 
a  national  bank  not  authorized  to  loan  money  on  real  estate,  having  loaned 
money  on  a  note,  with  a  deed  of  trust  as  security,  was  entitled  to  enforce  the 
collection  of  the  note  by  a  sale  of  the  lands,  the  penalty  bein;;  by  way  of  for- 
feitore  of  the  charter  rather  than  by  setting  aside  a  contract.  Where  a  stat* 
nta  imposes  a  penalty  on  an  officer  for  solemnizing  marriage  under  certain 
circumstances,  the  marriage  may  be  held  valid,  the  penalty  attaching  to  th« 
officer:  Mil/ord  v.  WorceaUr,  7  Mass.  48;  Partem  v.  Hervey,  1  Gray,  119. 
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Beat  v.  Clapp. 

[80  Main>,  277.] 

It  n  A  SurnoiEKT  Joindeb  ov  a  Husbaio)  ik  his  Witb's  Dkid  of  her 
property  derired  from  him,  for  him  to  express  his  assent  nnder  his  own 
hand  and  seal,  without  being  in  any  other  manner  a  formal  party  thereto. 

A.  H.  Ware,  for  the  plaintiff. 

Walton  and  Walton,  for  the  defendant. 

Petees,  C.J.  It  is  conceded  that  the  plaintiff  is  entitled  to 
recover  upon  the  case  submitted,  if  it  be  a  sufficient  joinder 
of  a  husband  in  his  wife's  deed,  of  her  property  derived  from 
him,  for  him  to  express  his  assent,  under  his  own  hand  and 
seal,  without  being  in  any  other  manner  a  formal  party  thereto. 

The  statute  (R.  S.,  c.  61,  sec,  1)  provides  that  "real  estate 
directly  or  indirectly  conveyed  to  a  wife  by  her  husband,  or 
paid  for  by  him,  or  given  or  devised  to  her  by  his  relatives, 
cannot  be  conveyed  by  her  without  the  joinder  of  her  hus- 
band." We  have  heretofore  given  what  we  regard  as  con- 
vincing reasons  why  this  statute  should  be  liberally  construed 
for  the  sake  of  upholding  honest  conveyances:  Perkins  v.  Morse, 
78  Me.  17;  57  Am.  Rep.  780. 

In  the  case  now  before  us,  the  deed  is  in  ordinary  form,  as 
a  conveyance  by  the  wife,  the  name  of  the  husband  appearing 
only  in  the  final  clause,  in  the  words  that  follow:  "In  witness 
whereof,  I,  the  said  Emeline  Houghton,  and  Jonah  Houghton, 
in  token  of  his  assent  to  this  conveyance  upon  the  terms  of 
and  subject  to  the  limitations  aforesaid,  of  the  aforesaid 
premises,  have  hereunto  set  our  hands  and  seals  this  fourth 
day  of  November,  A.  D.  1880."  Each  of  them  signed  and 
Bealed  the  instrument. 

In  order  to  ascertain  whether  this  expression  of  assent  by 
the  husband  is  a  joinder  in  the  wife's  deed,  within  the  mean- 
ing of  the  statute  requiring  a  joinder,  it  is  necessary  to  appre- 
ciate the  purpose  of  the  requirement,  and  see  what  is  to  be 
accomplished  by  it.  The  design  of  the  law  no  doubt  was, 
that  a  married  woman  shall  not  improvidently  deed  away 
property  given  her  by  her  husband  or  his  friends,  or  shall  not 
without  some  right  of  hindrance  in  the  husband,  convey  real 
estate  which  she  presumably,  in  some  way  or  to  some  extent, 
holds  for  their  common  use  and  benefit. 

Is  not  the  object  completely  attained  by  requiring  merely 
his  written  assent  in  her  deed?  Is  she  not  thus  effectually 
prevented  from  making  any  valid  conveyance  by  merely  her 
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own  unaided  act?  The  statute  exacts  the  "joinder  of  her 
husband,"  not  as  a  grantor,  because  he  has  nothing  to  grant, 
but  as  an  assenter  merely,  for  he  has  only  the  power  to  with- 
hold or  give  his  assent.  He  joins  in  the  deed,  not  to  convey 
or  assist  in  conveying  anything,  but  to  assent  that  she  may 
convey  her  own  title.  The  only  possible  right  which  he  has 
in  her  lands  is  that  of  dissenting  from  her  conveyance,  and 
that  he  waives  by  assenting  to  it.  The  word  "joinder"  im- 
plies that  the  assent  is  to  be  expressed  in  writing  in  her  deed. 
What  possible  public  policy  can  the  statute  subserve,  by  re- 
quiring the  husband,  in  his  wife's  deed  when  it  is  one  of  war- 
ranty, to  commit  himself  to  a  warranty  of  property  which  he 
does  not  own,  and  for  a  transfer  of  which  he  receives  no  part 
of  the  consideration?  by  requiring  the  idle  assertion  that  he 
is  seised  of  the  premises,  when  he  is  not?  or  in  requiring  the 
other  untruthful  statements  which  his  covenants  would  con- 
tain? In  some  of  the  states  the  statutory  provision  is,  that 
her  deed  must  be  made  with  "his  assent,"  or  "written  assent." 
No  more  than  written  assent  was  really  intended  by  our  own 
statute,  the  difference  in  phraseology  being  but  accidental, 
and  not  essential. 

An  appeal  to  the  common-law  rules  does  not  weaken  the 
argument,  because  they  are  inapplicable.  The  reason  why  a 
husband,  under  the  common-law  sway,  joined  in  the  wife's 
deed,  was,  that  they  were  both  seised  of  her  real  estate,  he  of 
a  freehold  and  she  of  a  fee  therein.  They  were  regarded  in 
the  old  law  as  one  person,  the  legal  existence  of  the  wife  being 
consolidated  into  that  of  the  husband.  They  were  therefore  re- 
quired, in  matters  affecting  her;  to  join  in  pleading  and  in  con- 
veyances. Those  rules,  under  our  statutory  system,  are  obsolete. 

The  authorities  differ  somewhat  on  this  question  of  joinder. 
We  think  the  best  reasoned  judicial  expressions  on  the  sub- 
ject are  in  accord  with  the  views  accepted  by  us.  A  clear 
and  very  satisfactory  decision  on  the  point,  where  the  discus- 
sion is  full,  is  in  Woodard  v.  Seaver,  38  N.  H.  29.  In  that 
case  the  court  says  that  the  deed  there  in  question  would  be 
wholly  void  without  the  joinder  of  the  husband,  and  it  was 
held  that  his  written  assent  in  the  deed  was  a  joinder.  Evans 
V.  Summerliny  19  Fla.  858,  is  a  pointed  case  favoring  the  same 
view  of  the  question. 

Exceptions  overruled.        

JoiKDEK  OF  HcsBA>^D. — See  Scbonler  on  Husband  and  Wife,  Bee.  269, 
citing  Barnes  v.  Hayharger,  8  Jones,  76;  Warner  y.  Peckf  11  R.  I.  431;  Frie- 
demwaid  t.  Mullan,  10  Heisk.  226. 
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Hodges  v.  Heal. 

[80  Maine,  28L] 
Obal  Evidenob  is  Admissible  for  the  Pttrposb  or  8H0wiNa  that  thb 

Consideration  tor  a  Deed  of  Land  by  contemporaneona  verbal 
agreement  also  settled  a  trespass  previotisly  committed  by  the  grantee 
upon  the  land. 
Either  op  Two  Tenants  in  Common  mat  Release  or  Collect  a  Claim 
FOR  Damages  for  trespass  upon  the  estate;  such  damages  are  common 
to  both  estates,  and  belong  to  them  jointly. 

The  trespass  complained  of  was  the  cutting  and  hauling 
by  defendants  of  a  large  quantity  of  wood  from  land  of  the 
plaintiffs. 

W.  P.  Thompson  and  R.  F.  Dunton,  for  the  plaintiflfs. 

William  H.  Fogler,  for  the  defendants. 

Peters,  C.  J.  The  case,  unencumbered  by  immaterial  state- 
ment, comes  to  this:  The  defendants,  having  committed  a 
trespass  upon  the  woodland  of  the  plaintiffs,  tenants  in  com- 
mon, purchased  the  interest  of  one  of  the  plaintiffs  in  the 
land,  giving,  according  to  a  receipt,  $375  therefor.  Now,  are 
the  defendants  permitted  to  show  that  the  consideration  of  the 
receipt,  the  $375,  not  only  paid  for  the  interest  in  the  land, 
but  by  contemporaneous  verbal  agreement  also  settled  the 
trespass  previously  committed  by  the  defendants  upon  the 
land. 

The  question  touches  very  closely  the  principle  which  pro- 
hibits the  reception  of  oral  evidence  to  change  the  effect  of  a 
written  contract.  Still,  we  think  the  evidence  offered  was 
admissible  on  the  theory  advanced  in  the  case  of  Farrar  v. 
Smith,  64  Me.  74,  that  it  affects  merely  the  amount  of  con- 
sideration paid,  and  not  the  substance  of  the  contract.  It 
allows  evidence  to  show  that  the  real  consideration  paid  for 
the  land  was  less  than  stated,  and  that  the  whole  sum  was 
really  paid  for  the  land  and  something  besides.  In  the  case 
cited,  the  consideration  in  the  deed  was  paid  for  the  farm,  and 
something  in  addition  not  named  in  the  deed.  A  considera- 
tion may  be  proved  to  be  either  more  or  less  than  the  sum 
stated  in  a  deed  or  other  written  contract.  The  principal  con- 
tract is  not  varied,  but  is  made  to  be  the  groundwork  or  con- 
sideration of  another  contract.  It  is  not  unlike  the  case  of  a 
lumberman  buying  land,  inclusive  of  the  timber  already  cut 
down  upon  it  by  him,  or  of  a  tenant  buying  a  house  in  which 
he  lives,  inclusive  of  rent  for  past  occupation,  the  deed  in 
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either  case  not  mentioning  that  the  consideration  was  paid  for 
anything  but  the  land.  In  such  cases,  it  only  affects  the 
amount  of  the  consideration,  to  be  permitted  to  prove  by  oral 
evidence  that  the  indebtedness  for  etumpage  or  occupation 
was  also  settled  in  the  principal  transaction. 

The  plaintiffs  contend  that,  being  tenants  in  common,  the 
interest  of  the  two  in  the  lumber  cut  by  the  trespass  could 
not  be  settled  or  released  by  one.  That  is  incorrect.  Either 
could  collect  or  release  the  claim.  Though  their  estates  are 
several,  the  damages  are  one,  so  to  speak,  are  common  to  both 
estates,  and  belong  to  them  jointly:  Bradley  v.  Boynton,  22 
Me.  287;  39  Am.  Dec.  582;  Kimball  v.  Sumner,  62  Me.  305, 
810. 

Exceptions  overruled.        _^_^ 

Pabol  Etidkncs  13  Aduissiblk  to  8how  that  thi  Ooksidkbatiok  ot 
▲  Died  embraced  the  payment  of  encumbrances  and  other  claims:  See  Buck- 
ley's  Appeal,  48  Pa.  St.  491;  8S  Am.  Dec.  468. 

Eeleasb  bt  One  at  Several  Co-tekaitts.  —  "The  general  rale,  sane- 
tioned  at  least  by  all  the  early  and  most  of  the  late  anthoritiea,  is,  that  whenever 
the  cause  of  action  existing  in  favor  of  any  number  of  co-tenants  is  joint,  the 
release  by  one  bars  an  {iction  by  the  others.  And  it  seems  that  in  all  per- 
sonal actions  'tenants  in  common  may  have  such  actions  personal,  jointly  in 
all  their  names,  as  of  trespaisse,  or  of  offenses  which  concern  their  tenements 
in  common,  as  for  breaking  their  houses,  breaking  their  closes,  feeding, 
waating,  and  defouling  their  grasse,  cutting  their  woods,  for  fishing  in  their 
piscary,  and  such  like.  In  this  case,  tenants  in  common  shall  have  one 
action  jointly,  and  shall  recover  jointly  their  damages,  because  the  action  is 
in  the  personalty,  and  not  in  the  realtie.'  Therefore,  an  action  for  trespass 
on  their  land,  being  strictly  personal,  may  be  barred  by  a  release  from  either 
of  the  co-tenants.  It  is  said  a  failure  to  interpose  the  release  by  way  of 
plea  in  abatement  is  of  no  consequence  ":  Freeman  on  Cotenancy  and  Parti- 
tion, sec.  179;  Austin  r.  HaU,  13  Johns.  28G;  7  Am.  Dec.  376,  and  note; 
KimbaU  v.  Wilson,  3  N.  H.  96;  14  Am.  Deo.  342;  Bradley  v.  Boynton,  22  Me. 
287;  39  Am.  Deo.  582. 


Whittemoeb  V.  Russell. 

rSO  Maihk,  297.J 

Pabol  Evibehcb  Aliunde  the  Will  is  admissible  for  the  purpose  of  show* 
ing  that  certain  of  the  testator's  children,  who  did  not  receive  anything 
under  the  will,  were  intentionally  omitted. 

Construction  of  Will  —  Lite  Estate — Authoritt  to  Sell.  —  A  wife 
takes  only  a  life  estate  in  the  realty,  with  a  gift  over,  under  a  clause  of 
a  will  which  provides  as  follows:  "I  give  to  my  wife  the  use  and  re- 
mainder of  my  property,  both  real  and  personal,  during  her  natural  life- 
time, and  after  her  decease  it  is  to  be  equally  divided  between  my 
children;  the  real  estate  to  be  sold,  if  thought  advisable  ";  and  the  last 
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clause,  providing  for  a  sale  of  real  estate,  is  not  effectiTe,  no  power  of  sale 
having  been  conferred  by  the  testator  on  the  executor  or  any  trustee,  but 
the  land  can  be  sold  only  by  the  persons  to  whom  it  belongs. 
Will  —  Whethkh  Gut  os"  Febsonal  Propkktt  fob  a  Lqietimb,  with 
A  Gift  oveb,  I3  Absolutk  ob  Otheewisk  depends  upon  the  nature  of 
the  property,  as  to  its  being  perishable,  or  merely  of  articles  which  may 
depreciate  by  using,  and  also  upon  other  circumstances.  Where  the  use 
of  money  is  given,  the  gift  is  of  the  interest  only,  and  security  must  be 
given,  or  a  trustee  appointed,  of  whom  a  bond  would  be  required.  All 
rules  may  be  changed,  according  to  circumstances,  aa  a  court  of  equity 
may  deem  proper. 

J.  C.  Holman,  for  the  plaintiff. 

8.  Clifford  Belcher,  for  the  defendants. 

Peters,  C.  J.  In  this  amicable  proceeding  to  obtain  a  judi 
cial  construction  of  the  will  of  John  Whittemore,  the  first 
question  encountered  is  one  of  fact,  which  is,  whether  those  of 
the  testator's  children  who  do  not  receive  anything  under  the 
will  were  intentionally  omitted  or  not.  The  depositions  in  the 
case  establish  beyond  doubt  that  the  omission  was  intentional, 
and  founded  on  good  reasons. 

The  question  of  law  which  attaches  to  this  branch  of  the 
case  is,  whether  such  intention  may  be  shown  by  evidence 
aliunde  the  will,  in  connection  with  the  internal  evidence  ex- 
hibited by  the  will  itself.  We  cannot  doubt  that  parol  or  oral 
evidence  is  admissible  for  such  purpose.  The  evidence  does 
not  contradict  the  will  in  any  way,  but  on  the  contrary,  con- 
firms it.  It  relates  to  a  point  to  be  established  under  the 
statutes,  and  not  under  the  will.  The  section  of  the  statute 
referred  to  (R.  S.,  c.  74,  sec.  9)  declares  that  the  will  shall  not 
be  afiected  by  the  omission,  if  intentional,  or  if  not  occasioned 
by  mistake,  or  if  the  omitted  child  had  received  a  due  propor- 
tion of  the  estate  during  the  life  of  the  testator.  Surely,  those 
matters  are,  in  most  cases,  provable  only  by  oral  evidence. 
The  authorities  generally  favor  this  exposition  of  the  law,  and 
it  has  been  always  practiced  upon  in  this  state,  as  far  as  we 
know,  as  an  unquestioned  principle:  1  Redfield  on  "Wills,  298; 
Schouler  on  Wills,  sec.  21;  Wilson  y.  Fosket,  6  Met.  400;  39 
Am.  Dec.  736.  The  testator  gave  his  reasons  to  his  family  for 
his  intended  action  in  that  respect.  Of  course,  if  oral  evi- 
dence be  admissible,  his  own  declarations  may  be  proved: 
Converse  v.  Wales,  4  Allen,  512. 

Differences  exist  among  the  parties  as  to  the  legal  effect  of 
the  principal  provision  in  the  will,  which  is  this:  "I  give  to 
my  wife  the  use  of  the  remainder  of  my  property,  both  real 
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and  personal,  during  her  natural  lifetime,  and  after  her  de- 
cease, it  is  to  be  equally  divided  between  my  children;  the 
real  estate  may  be  sold  if  thought  advisable." 

It  is  clear  that  the  wife  takes  only  a  life  interest  in  the 
realty,  for  it  is  expressly  so  provided,  with  a  gift  over.  Words 
would  fail  of  all  sensible  meaning  to  determine  otherwise: 
Stuart  V.  Walker,  72  Me.  145;  89  Am.  Rep.  311,  and  cases 
there  cited;  Copeland  v.  Barron,  72  Me.  206;  the  will  in  War- 
ren V.  Wehh,  68  Id.  133,  a  case  relied  on  by  the  counsel  for  tho 
widow  in  the  present  case,  difiFers  from  this  will,  and  that  case 
stands  well  on  the  verge  of  the  law  in  testamentary  construc- 
tion. 

The  meaning  of  the  clause  providing  that  "the  real  estate 
may  be  sold,  if  deemed  advisable,"  is  invoked  by  the  bill. 
Probably  the  testator  failed  fully  to  express  his  idea.  Tho 
words  must  be  taken  as  they  are.  The  land  can  be  sold  only 
by  the  persons  to  whom  it  belongs.  No  power  of  sale  is  con- 
ferred by  the  testator  on  the  executor  or  any  trustee.  Si  voluit 
non  didt.  The  life  estate  may  be  possessed  and  controlled  by 
the  wife,  or  she  can  sell  it.  It  is  her  absolute  property.  And 
the  reversion  may  be  sold  by  the  heirs;  or  all  interested  parties 
can  join  in  selling  the  property,  dividing  the  proceeds  of  sale 
according  to  their  interests  therein. 

A  gift  of  the  use  of  personal  property  for  a  lifetime,  with  a 
gift  over,  as  it  is  here,  is  to  be  regarded  according  to  the  nature 
of  the  property,  and  other  circumstances.  If  of  perishable 
articles,  the  use  of  which  consists  in  their  consumption,  it 
amounts  from  necessity  to  an  absolute  gift  of  the  property.  If 
of  articles  which  may  depreciate  by  using,  but  which  will  not 
necessarily  be  consumed  or  worn  out  in  that  way,  a  full  title 
thereto  is  not  given;  but  the  life  legatee,  under  ordinary  cir- 
cumstances and  risks,  is  allowed  to  retain  possession  of  tho 
articles  without  giving  security  for  their  preservation.  Circum- 
stances may,  however,  alter  the  case  as  to  such  property. 
Where  the  use  of  money  is  given,  the  gift  is  of  the  interest 
only;  and  as  such  property  may  be  easily  lost  or  wasted,  the 
general  rule  is,  that  the  legatee  must  give  some  reasonable 
security  to  safely  preserve  the  funds  for  the  remainderman, 
or  the  money  may  go  into  the  hands  of  a  trustee,  of  whom  a 
bond  would  be  required.  And  all  these  general  rules  are  al- 
lowed to  bend  to  the  force  of  circumstances,  and  may  vary,  or 
be  dispensed  with  even,  according  to  amounts,  situations, 
wants,  and  such  probabilities  and  possibilities  as  a  court  of 
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equity  may  deem  proper  to  consider  in  deciding  the  question: 
See  1  Jarman  on  Wills,  5th  ed.,  *879,  and  Bigelow's  notes;  and 
Field  V.  Hitchcoch,  17  Pick.  182;  28  Am.  Dec.  288. 

The  counsel  for  the  widow  relies  upon  the  case  of  Starr  v. 
McEwan,,  69  Me,  834,  in  which  the  order  was,  that  the  execu- 
tor should  pass  personal  property  to  the  widow,  the  court  re- 
marking that  its  possession  would  be  a  matter  between  her 
and  the  remainderman.  That  was  all  very  true  in  that  case, 
where  the  property  was  evidently  small  in  value,  and  was  not 
money.  Here  the  parties  are  all  leaning  upon  the  court  for 
its  advice,  and  the  estate,  outside  of  the  realty,  is  money, 
amounting  to  eight  hundred  dollars.  We  think,  in  this  case, 
the  widow  should  give  a  bond,  or  a  trustee  should  be  ap- 
pointed. 

Or  what  would  possibly  be  a  better  disposition  of  so  small 
a  fund,  the  parties  being  all  sui  juris,  they  may,  if  they  can 
agree,  divide  the  funds,  according  to  their  respective  interests 
therein.  But  this,  and  other  incidental  matters,  may  be  best 
arranged  by  a  single  judge  after  hearing  the  parties. 

Decree  accordingly.  

Pakol  EviDEiTca  13  Admissible  ik  Sous  or  thb  States  to  show  that 
children  were  intentionally  omitted  from  will:  Lorieux  v.  Keller,  5  Iowa,  196; 
68  Am.  Dec.  696;  Wilsan  v.  Fosket,  6  Met.  400;  39  Am.  Dec.  736,  and  note; 
(xyntra,  Garraud's  Estate,  35  Cal.  336;  Chace  v.  Chace,  6  R.  I.  407;  78  Am. 
Dec.  446;  Bradley  v.  Bradley,  24  Mo.  311;  Pminda  v.  Dab,  48  Cal.  270, 

LiPB  Estate  in  Peesokaltt  Gftes  Donee  Right  to  Consume  It,  where 
it  cannot  b«  ased  without  so  doing,  and  to  wear  it  oat  where  it  cannot  be 
nsed  without  sach  wear:  Oerman  v.  Oerman,  27  Pa.  St.  116;  67  Am.  Deo. 
451. 
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Will.  — Weerh  a  Testamentabt  Gift  is  Made  bt  Husband  to  Wife  in 
Satisfaction  ov  heb  Waiver  of  Dower  in  his  estate,  the  gift  has  a 
preference  over  all  other  unpreferred  legacies;  but  the  general  rule  does 
not  prevail,  if  the  will  clearly  disclose  that  the  testator  intended  that 
such  gift  should  not  have  a  preference  over  other  bequests. 

Id.  — Where  Such  Girr  was  an  Annttity  for  life  to  the  widow,  uncondi- 
tional and  absolute,  but  the  testator  had  over-estimated  the  sources  of 
nipply  upon  which  its  payment  depended,  the  full  annuity  must  be  paid 
her  aa  long  as  the  estate  lasts;  the  source  indicated  failing,  others  must 
Bupply  the  deficiency. 

Upon  Bill  in  Equity  fob  Construction  of  Well,  Allowances  fob  the 
Expense  of  Professional  Services  and  DisBimsEMENTS  may,  to  a 
moderate  amount,  be  thrown  upon  the  estate,  unless  the  case  be  frivo> 
Ions  and  unnecessary. 
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Bill  in  equity  for  construction  of  will. 
Joseph  E.  MoorCj  plaintiff,  pro  ae. 
A.  P.  Gould,  for  Georgia  S.  Alden,  widow. 
T.  R.  Simonion,  for  the  other  defendants. 

Peters,  C.  J.  Horatio  E.  Alden,  whose  will  is  presented  to 
be  construed  by  the  court,  after  directing  that  certain  neces- 
sary bills  be  paid,  and  giving  his  wife  certain  property  out- 
right, also  gives  to  her  an  annuity  of  one  thousand  dollars  for 
her  lifetime,  the  annuity  to  be  paid  from  the  earnings  of  his 
individual  and  partnership  properties;  and  he  declares  that 
these  gifts  to  his  wife  are  to  be  in  lieu  of  all  allowances,  dower, 
and  distributive  share  to  which  she  might  be  entitled  out  of 
his  estate. 

He  then  grants  other  annuities,  their  payment  made  sub- 
ject to  a  prior  payment  of  his  wife's  annuity,  and  makes 
sundry  bequests,  to  take  effect  on  the  death  of  his  wife.  It 
appears  that  he  died  seised  of  dowable  real  estate;  that  no 
child  was  left  by  him;  that  the  widow  is  now  thirty-nine 
years  old;  and  that  the  entire  estate,  reduced  to  money,  now 
in  the  hands  of  the  trustee,  the  administration  accounts  haf» 
ing  been  finally  settled,  amounts  to  $11,707.61. 

It  is  evident  enough  that  the  annuity  to  the  widow,  to  say 
nothing  of  the  other  annuities,  cannot  be  obtained  from  the 
income  and  earnings  of  the  estate.  And  the  question  of  the 
case  is,  whether  she  is  entitled  to  receive  the  amount  each  year, 
although  it  will  be  necessary  to  intrench  upon  the  corpus  of 
the  estate  to  supply  the  deficiency.  She  correctly  claims  that 
the  full  annuity  should  be  paid  to  her,  as  long  as  the  estate 
lasts,  upon  the  rule,  which  appears  to  be  well  established  in 
the  law,  that  where  a  testamentary  gift  is  made  by  husband  to 
wife,  in  satisfaction  of  her  waiver  of  dower  in  his  estate,  the 
gift  has  a  preference  over  all  other  unpreferred  legacies,  and 
for  the  reason  that  the  estate  receives  a  valuable  consideration 
for  such  gift.  The  principle  is  based  upon  the  idea  of  contract 
between  husband  and  wife.  He  dictates  the  terms,  and  she 
accepts  them.  The  estate  gets  her  right  of  dower,  and  she 
receives  the  gift  in  the  will  in  lieu  of  dower. 

This  is  an  old  doctrine  originating  with  Lord  Cowper,  in 
Burridge  v.  Brady,  1  P.  Wms.  127,  adopted  by  Lord  Hard- 
wicke,  in  Blower  v.  Morret,  2  Ves.  Sr.  422,  which  has  so  exten- 
sively prevailed  as  never  to  have  been  dissented  from,  that  we 
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discover,  either  in  the  English  or  American  cases.  Its  appli- 
cation was  resisted  by  counsel  in  an  early  case  {Davenhill  v. 
Fletcher,  Amb.  244),  where  the  gift  to  the  wife  greatly  exceeded 
in  amount  the  value  of  the  dower,  the  argument  being  placed 
on  the  great  inadequacy  of  consideration;  but  the  point  waB 
overruled,  the  answer  to  it  being  that  the  testator  is  the  only 
and  best  judge  of  the  price  at  which  he  is  desirous  to  become  the 
purchaser  of  the  wife's  right:  Roper  on  Legacies,  432.  The  rule 
does  not,  however,  apply,  if  the  wife  has  no  right  of  dower. 
Her  right  must  be  subsisting  at  the  death  of  the  testator. 
Otherwise,  she  is  not  a  purchaser.  In  such  case  she  pays  no 
consideration:  Same  citation. 

And  the  general  rule  does  not  prevail,  if  the  will  clearly  die- 
close  that  the  testator  intended  that  the  gift  to  his  wife  should 
not  have  a  preference  over  other  bequests.  The  burden  will 
be  on  the  executor  to  show  from  the  terms  of  the  will  that  a 
preference  is  forbidden.  The  presumption  favors  the  widow's 
claim.  The  intention  of  the  testator,  as  found  in  the  will,  is 
a  part  of  the  contract  made  with  the  widow,  and  if  she  accepts 
the  provisions  of  the  will,  she  does  so  voluntarily,  and  abides 
the  consequences. 

The  internal  evidence  of  the  will,  in  the  present  instance, 
does  not  repel  but  favors  the  widow's  contention.  It  discloses 
that  the  testator,  having  no  child,  had  great  affection  for  his 
wife,  providing  in  different  ways  in  his  bequests  for  her  pro- 
tection. The  evidence  is  conclusive  that  he  believed  his  estate 
would  easily  bear  all  the  burdens  placed  by  him  upon  it.  He 
must  have  assumed  that  the  annuity  to  his  wife  would  be 
needed  by  her,  to  sustain  the  equipments  of  housekeeping 
given  her,  including  the  support  of  horses  and  carriages  pro- 
vided for  her  use.  He  makes  the  payment  of  his  wife's  an- 
nuity a  prior  claim  to  all  other  bequests.  The  very  relation 
of  husband  and  wife  creates  a  strong  presumption  in  her  be- 
half, when  we  consider  that  after  the  bounties  to  her  are  paid, 
distant  relatives  if  not  strangers  are  provided  for.  We  think 
that  the  will,  as  a  whole,  though  not  by  express  terms,  by  im- 
plication indicates  preference  in  the  devises  and  bequests  to 
the  wife,  and  struggles  to  utfer  it. 

There  is  a  clause  in  the  will,  which,  if  standing  alone,  might 
seem  to  look  in  a  contrary  direction,  and  that  is  the  declara- 
tion of  the  testator  that  the  annuity  is  to  be  paid  from  the 
earnings  of  his  individual  and  partnership  property.  We 
think  the  idea  of  the  testator  in  this  clause  was,  that  he  was 
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enlarging  rather  than  limiting  the  funds  out  of  which  the 
annuity  might  be  paid.  He  devotes  for  the  purpose  the  earn- 
ings of  all  his  properties.  He  expresses  no  limitation  or  con- 
dition. The  gift  is  unconditional  and  absolute,  although,  as 
is  often  the  case,  he  over-estimates  the  sources  of  supply  which 
were  to  assure  its  payment.  The  sources  indicated  turning  out 
to  be  insufficient,  others  must  be  taken  to  supply  the  deficiency. 
It  is  a  demonstrative  legacy,  not  lost  because  of  the  non-exist- 
ence of  the  property  specially  pointed  out  as  a  means  of  satis- 
fying it.  A  case  very  like  this  strongly  sustains  this  conclu- 
sion: Smith  V.  Fellows,  131  Mass.  20.  The  following  additional 
references  may  be  profitably  consulted  upon  the  general  ques- 
tions of  the  case:  Heath  v.  Dendy,  1  Russ.  543;  Wells  v.  Bor- 
wick,  L.  R.  17  Ch.  Div.  798;  Potter  v.  Brown,  11  R.  I.  232;  Mc- 
Leanv.  Robertson,  126  Mass.  537;  Pomeroy's Eq.  Jur.,  sec.  1142, 
note  and  cases;  Schouler's  Executors  and  Administrators,  sec. 
490,  and  cases  in  note. 

Parties  to  the  bill  ask  for  allowances  for  the  expense  of  pro- 
fessional services  and  disbursements.  Such  expenses  may  be 
thrown  upon  the  estate,  unless  the  petitioner  discloses  a  frivo- 
lous or  unnecessary  case:  Howland  v.  Green,  108  Mass.  283; 
Straw  V.  Societies,  67  Me.  493.  But  such  charges  should  usually 
be  moderate,  for  several  reasons.  Because  there  should  not 
be  strong  temptation  to  multiply  applications  to  the  court  for 
the  exposition  of  wills;  because  representatives  of  estates  have 
not  the  same  stimulus  for  their  protection  as  living  owners 
have;  and  because,  as  a  rule,  such  cases  involve  a  peculiar 
kind  of  litigation  which  casts  less  responsibility  than  usual 
upon  counsel,  and  more  upon  the  court. 

The  amount  of  expenses  to  be  allowed  in  this  case,  to  be  set* 
tied  by  the  judge  who  passes  upon  the  form  of  a  decree. 

Bill  sustained.  

CkMTS  ow  Both  Pakths  hat  bb  Chabokd  on  EencAn  In  e»M  of  oenteal 
of  will,  where  the  coatest  wu  in  good  faith  and  on  probable  canse:  Se« 
Olapp  T.  FuOerUm,  84  N.  Y.  190;  90  Am.  Deo.  681. 
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Edwards  v.  Peteeson. 

[80  Maikb,  867.1 

EQTTrrr  will  Uphold  an  Assignment  of  Wages  expected  to  bo  earoed  ia 
the  fatore,  bat  not  under  an  existing  employment  or  contract. 

George  0.  Hopkins  and  Elliot  King,  for  the  plaintiffs. 

W.  H.  Looneyj  for  the  defendants. 

Haskell,  J.  Bill  in  equity  to  uphold  an  assignment  of  wages 
expected  to  be  earned  in  the  future,  but  not  under  an  existing 
employment  or  contract. 

When  the  assignment  was  made,  the  assignor  was  in  the 
employ  of  the  respondent  steamboat  company,  but  was  dis- 
charged the  next  day.  The  assignment  covered  wages  to  be 
earned  in  the  employ  of  the  steamboat  company  between  the 
day  of  its  date,  October  14th  and  April  1st,  following,  and  was 
recorded  as  required  by  the  Revised  Statutes,  chapter  111, 
section  6. 

Both  the  assignor  and  the  steamboat  company  expected  the 
former's  services  would  be  again  required  by  the  latter,  and 
that  his  employment  would  then  begin.  It  did  begin  Novem- 
ber 1st,  and  continued  latter  than  April  1st.  The  assignor 
was  decreed  an  insolvent  debtor  January  21st,  and  on  that 
day  the  assignee  demanded  from  the  steamboat  company  the 
wages  to  be  earned  thereafter  during  the  time  covered  by  the 
assignment.  The  wages  were  earned,  and  amounted  to  more 
than  the  debt  secured  by  the  assignment.  The  transactions 
throughout  were  open  and  above-board,  and  not  tinctured  with 
fraud. 

It  is  settled  at  law  in  this  state  that  "the  mere  expectation 
of  earning  money  cannot,  in  the  absence  of  any  contract  on 
which  to  found  such  expectation,  be  assigned.  Future  wages 
to  be  earned  under  a  present  contract  imparting  to  them  a 
potential  existence  may  be  assigned,  although  the  contract 
may  be  indefinite  as  to  time  and  amount ":  Wade  v.  Bessey,  76 
Me.  413;  Farrar  v.  Smith,  64  Id.  74;  Emerson  v.  E.  &  N.  A. 
Ry  Co.,  67  Id.  392;  24  Am.  Rep.  39.  These  cases  were  all 
actions  at  law,  and,  as  said  in  the  last  case  cited,  were  decided 
upon  "  legal,  and  not  equitable,  rules." 

"It  is  common  learning  in  the  law  that  a  man  cannot  grant 
or  charge  that  which  he  hath  not":  Looker  v.  Peckwell,^^ 
N.  J.  L.  253.  But  as  said  by  the  chief  justice  in  Emerson  v. 
'Railioay  Co.,  supra,  "  the  reason  that  it  may  be  different  in 
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equity  is,  not  that  a  man  cuaveys  in  prasaenli  wliat  does  not 
exist,  but  that  which  is  in  form  a  conveyance  operates  in 
equity  by  way  of  present  contract  merely,  to  take  effect  and 
attach  to  the  things  assigned  as  soon  as  they  come  in  esse,  to 
be  regarded  before  that  time  as  only  an  agreement  to  convey, 
and  after  that  time  as  a  conveyance." 

So  it  was  held  in  Field  v.  Mayor  etc.  of  New  York,  6  N.  Y. 
179,  67  Am.  Dec.  435,  that  the  assignment  of  a  claim  against 
the  city  for  work  to  be  done  and  materials  to  be  furnished,  not 
founded  upon  an  existing  contract  and  having  no  potential 
existence,  was  valid  in  equity.  The  court  says  (page  187): 
"The  better  opinion,  I  think,  now  is,  that  courts  of  equity  will 
support  assignments,  not  only  of  choses  in  action,  but  of  con- 
tingent interests  and  expectations,  and  of  things  which  have 
no  present  actual  existence,  but  rest  in  possibility  only,  pro- 
vided the  agreements  are  fairly  entered  into,  and  it  would  not 
be  against  public  policy  to  uphold  them." 

So  in  WilliaTnson  v.  Colcord,  1  Hask.  620,  it  was  held  that 
the  mere  expectancy  and  possibility  of  indemnity  for  the  de- 
struction of  a  vessel  by  a  rebel  cruiser  was  subject  to  dona- 
tion, even  before  the  Geneva  commission  was  agreed  to  by 
England  and  the  United  States. 

An  assignment  of  a  legacy  expected  from  a  living  person 
was  held  valid  in  equity  after  the  legacy  became  payable. 
The  court  says:  "Even  a  naked  possibility  or  expectancy  of 
an  heir  to  his  ancestor's  estate  may  become  the  subject  of  a 
contract  of  sale,  if  made  bona  Jide,  for  a  valuable  considera- 
tion, and  will  be  enforced  in  equity  after  the  death  of  the  an- 
cestor": Bacon  V.  Bonham,  33  N.  J.  Eq.  616;  27  Id.  209. 

The  true  doctrine  seems  to  be,  "  that,  to  make  a  grant  or  as- 
signment valid  at  law,  the  thing  which  is  the  subject  of  it 
must  have  an  existence,  actual  or  potential,  at  the  time  of 
such  grant  or  assignment.  But  courts  of  equity  support  as- 
signments, not  only  of  choses  in  action,  but  of  contingent 
interests  and  expectations,  and  also  of  things  which  have  no 
present  actual  or  potential  existence,  but  rest  in  mere  possi- 
bility only":  Smithurst  v.  Edmundsy  14  N.  J.  Eq.  416;  Langton 
V.  Horton,  1  Hare,  549;  Robinson  v.  McDonnell,  5  Maule  &  S. 
228;  Whitworth  v.  Ganyim,  3  Hare,  416;  Apperson  v.  Moore,  30 
Ark.  56;  21  Am.  Rep.  170. 

Nor  can  injustice  result  from  this  doctrine.  If  the  res  come 
to  the  hands  of  the  assignor  subject  to  liens  or  encumbrances, 
the  assignee  must  take  it  subject  thereto:  WiUiamaon  v.  New 
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Jersey  8.  R.  R.  Co.,  29  N.  J.  Eq.  311;  Wellenk  v.  Morris  Canal 
Co.,  18  Id.  377;  Dunham  v.  Railway  Co.,  1  Wall.  254;  Calves* 
ton  R.  R.  Co.  V.  Cowdrey,  11  Id.  459;  United  States  v.  N.  0. 
R.  R.  Co.,  12  Id.  362. 

The  invalidity  of  a  grant  at  law  of  a  mere  expectancy  im- 
ports no  more  than  that  it  is  ineffectual  to  pass  the  legal  title. 
Equity  construes  the  instrument  as  imposing  a  lien  upon  the 
res  when  produced  or  acquired,  leaving  the  legal  title  still  in 
the  grantor,  who  may  by  some  act  ratify  the  grant,  as  by  de- 
livery of  the  property,  and  then  the  legal  title  is  complete  in 
the  vendee:  Everman  v.  Robb,  52  Miss.  653;  24  Am.  Rep.  682. 

So  in  Deering  v.  Cobb,  74  Me.  332,  a  mortgage  of  a  stock  of 
goods  covering  new  goods  purchased  with  the  proceeds  of  the 
stock  sold  was  held  valid  at  law,  after  possession  taken  by  the 
mortgagee,  as  against  the  assignee  in  insolvency  of  the  mort- 
gagor. 

The  rule  laid  down  by  Judge  Story  in  Mitchell  v.  Winslow, 
2  Story,  630,  seems  to  have  been  very  generally  followed  by  all 
chancery  courts  in  this  country.  He  says:  "It  seems  to  me  a 
clear  result  of  all  the  authorities  that,  whenever  the  parties  by 
their  contract  intend  to  create  a  positive  lien  or  charge,  either 
upon  real  or  personal  property,  whether  then  owned  by  the 
assignor  or  contractor  or  not,  or  if  personal  property,  whether 
it  is  then  in  esse  or  not,  it  attaches  in  equity  as  a  lien  or  charge 
upon  the  particular  property,  as  soon  as  the  assignor  or  con- 
tractor acquires  a  title  thereto,  against  the  latter  and  all  per- 
sons asserting  a  claim  thereto  under  him,  either  voluntarily, 
or  with  notice,  or  in  bankruptcy."  This  rule  has  been  followed 
in  Pennoch  v.  Coe,  23  How.  117;  Seymour  v.  C.  &  N.  F.  R.  R. 
Co.,  25  Barb.  288;  Sellers  v.  Leister,  48  Miss.  524;  Butt  v.  El- 
lett,  19  Wall.  544;  Apperson  v.  Moore,  30  Ark.  56;  21  Am.  Rep. 
170;  McCaffrey  v.  Woodin,  65  N.  Y.  459;  22  Am.  Rep.  644; 
Barnard  v.  N.  &  W.  R.  R.  Co.,  4  Cliff.  351;  Brett  v.  Carter,  2 
Low.  458;  Gregg  v.  Sanford,  24  111.  719;  76  Am.  Dec.  719, 
with  an  elaborate  note  citing  many  authorities  723;  Walher 
v.  Vaughn,  33  Conn.  577;  Wilcox  v.  Daniels,  15  R.  I.  261. 

The  case  of  Halroyd  v.  Marshall,  10  H.  L.  Cas.  223,  seems 
to  extend  the  rule  stated  further  than  Judge  Story.  In  that 
case  it  is  said:  "Whatever  doubts,  therefore,  may  have  been 
formerly  entertained  upon  the  subject,  the  right  of  priority  of 
an  equitable  mortgagee  over  a  judgment  creditor,  though 
without  notice,  may  now  be  considered  to  be  firmly  estab- 
lished." 

Am.  St.  Rhp.,  Vol.  VI.— U 
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Our  own  court  has  laid  down  the  rule:  "At  law,  property 
non-existing,  but  to  be  acquired  at  a  future  time,  is  not  as- 
signable. In  equity  it  is  so":  Hamlin  v.  Jerrard,  72  Me.  77; 
Morrill  v.  Noyes,  66  Id.  458;  96  Am.  Dec.  486;  Onffith  v.  Doug- 
lass, 73  Id.  632. 

The  assignment  set  up  in  this  case  was  given  to  secure  the 
payment  for  groceries  furnished  and  to  be  furnished  to  the 
assignor  and  his  family.  It  is  of  wages  to  be  earned  of  a  cer- 
tain employer  within  a  specified  time.  It  was  seasonably  re- 
corded. No  claim  is  made  under  it  until  actual  notice  had 
been  given  to  the  employer.  No  other  creditor  intervenes  an 
attachment  or  otherwise  objects  to  the  validity  of  the  assign- 
ment. The  controversy  is  practically  between  the  immediate 
parties  to  it.  It  cannot  be  said  to  contravene  public  policy: 
Smith  V.  AtJdns,  18  Vt.  461.  The  consideration  was  most 
meritorious,  and  the  assignment  was  not  given  to  delay 
creditors. 

Whether  such  an  assignment  would  be  valid  against  subse- 
quent attaching  creditors,  with  or  without  notice,  it  is  not 
here  necessary  to  decide;  nor  is  the  effect  of  the  record  of  such 
an  assignment  as  notice  to  the  employer  or  to  attaching  cred- 
itors considered;  nor  is  an  assignment  upheld  where  it  appears 
to  have  been  given  without  a  meritorious  consideration,  or  to 
have  operated  to  hinder  or  delay  creditors,  indicating  a  want 
of  equity. 

From  the  authorities  cited,  the  court  is  clearly  of  opinion 
that  the  assignment  must  be  upheld,  and  therefore,  agreeable 
to  the  stipulation  of  the  parties,  ordered. 

Exceptions  sustained.  Demurrer  overruled.  Judgment 
against  both  respondents  for  the  sum  of  fifty-four  dollars,  and 
interest  from  April  1, 1886,  with  costs.  Decree  below  accord- 
ingly.   

AfiSlQKMKNT  OT  FuTTmB  Eabionos:  See  note  to  Shipper  ▼,  Stokct,  94  Axn. 
Deo.  649,  650;  Freeman  on  ExocntionB,  see.  170. 
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Teleqbaus. — Condition  that  Sender  will  not  Claui  Damages  for  er. 
rors,  delays,  or  omissions,  "happening  from  any  cause,"  is  unreasonable 
and  void.  Whether  such  conditions  are  reasonable  or  not  must  be  de- 
termined  with  reference  to  public  policy  rather  than  private  contract. 

Teleobafh  Comfanies  ABE  NOT  CoMUON  Cabbieks  in  the  strict  sense  of 
the  term,  although  engaged  in  a  public  employment,  and  are  boimd  to 
transmit  for  all  persons  messages  presented  to  them  for  that  purpose. 

Telegraph  Companies  do  not  Insubb  Absoltttely  the  Sate  and  Acs 
ccRATB  Tbansmission  OP  MESSAGES  as  against  all  contingencies,  where 
there  is  an  absence  of  a  contract  or  regulation  modifying  their  liability. 

Telegraph  Companies  in  TiiANSMrrnNo  Messages  abb  Boitnd  to  Exee- 
ciSB  Obdinabt  Care,  and  should  be  responsible  for  any  negligence  or 
unfaithfulness  in  the  performance  of  their  duties;  they  are  bound  to 
have  suitable  instruments  and  competent  servants,  and  to  see  that  the 
service  is  rendered  with  that  degree  of  care  and  skill  which  the  peculiar 
nature  of  the  undertaking  requires. 

LlABZLITY    13    NOT    IMPOSED   ON    TELEGRAPH     COMPANT    IN    TEANSMITTINa 

Messages  for  want  of  skill  or  knowledge  not  reasonably  attainable  in 
the  art,  nor  for  errors  or  imperfections  which  arise  from  causes  not 
within  its  control,  or  which  are  not  capable  of  being  guarded  against. 

EVIDKNCB— BUBDEN     OF     PrOOP. — PbIMA     FaCEB     OaSB      13     MadB     OUT 

AGAINST  Teleqbaph  Compant  when  it  ia  shown  that  the  message  which 
the  company  undertook  to  send  was  not  delivered,  and  that  damage  has 
resulted,  and  the  burden  of  proof  is  then  thrown  upon  the  company  to 
show  the  exercise  of  ordinary  care,  and  that  its  failure  to  transmit  and 
deliver  the  message  was  not  caused  by  its  fault  or  negligence,  or  that  of 
its  employees.  * 

Woodman  and  Thompson,  for  the  plaintiffs. 

Baker,  Baker,  and  Cornish,  for  the  defendant. 

Foster,  J.  This  case  comes  up  on  report.  It  appears  that 
on  the  evening  of  August  20,  1883,  the  plaintiffs,  whose  busi- 
ness is  that  of  pork  packing,  delivered  to  the  defendants' 
agent  at  Portland,  for  transmission  and  delivery,  the  following 
night-message:  — 

"  Portland,  Aug.  20, 1883. 
"To  H.  F.  GooGiNS,  Union  Stock  Yards,  111, 
"  Ship  one  car  hogs  to-morrow. 

"Thompson,  Fowler,  <fe  Co." 

The  message  never  having  been  delivered  by  the  defend- 
ants, this  action  is  brought  to  recover  damages  alleged  to  have 
been  sustained  in  consequence. 

In  defense  of  the  action,  the  defendant  introduced  evidence 
■*nd  established  the  following  facts:  — 
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At  the  Union  Stock  Yards,  which  are  about  six  miles  from 
Chicago,  the  defendant  company  had  only  a  day-oflBce,  open 
from  half-past  six  in  the  morning  till  ten  o'clock  in  the  even- 
ing. Night-messages  directed  to  the  stock  yards,  received  at 
the  Chicago  oflSce  during  the  night,  were  necessarily  kept  in 
that  oflBce  until  after  the  opening  of  the  oflBce  at  the  stock 
yards  on  the  following  morning.  This  dispatch  was  received 
at  the  Chicago  oflSce  during  the  night  of  August  20-21,  and 
the  copy  was  hung  upon  what  was  called  the  stock  yards' 
hook  in  the  operating-room,  awaiting  the  opening  of  the  oflBce 
at  that  place  on  the  morning  of  the  21st.  About  thirty  min- 
utes past  six  that  morning,  and  immediately  prior  to  the 
opening  of  the  stock  yards'  ofl5ce,  a  fire  suddenly  broke  out  in 
the  operating-room  of  the  Chicago  oflQce,  and  spread  with  such 
rapidity  that  nothing  could  be  saved  from  the  room;  and  this 
copy,  together  with  everything  in  the  room,  was  destroyed. 

The  fire  was  first  discovered  in  this  room  upon  the  back  of 
the  "switch-board,"  where  it  is  covered  with  numerous  wires 
necessarily  running  very  close  to  each  other,  and  was  caused 
by  the  crossing  of  several  wires  charged  with  large  batteries. 
This  crossing  resulted  from  atmospheric  conditions,  the  mois- 
ture accumulating  on  the  back  of  the  switch-board,  forming 
a  partial  connection  between  the  wires,  and  acting  as  a  partial 
conductor,  thereby  causing  the  electric  current  to  leave  its 
proper  course,  with  the  result  as  above  stated. 

That  such  accidents  are  exceedingly  rare  is  not  disputed, 
and  that  there  are  no  improvements  known  to  the  art,  or  any- 
where in  use,  by  which  the  possibility  of  such  an  occurrence 
can  be  prevented. 

In  consequence  of  this  fire,  it  became  impossible  for  the  de- 
fendant to  deliver  the  plaintiflFs'  message. 

This  message,  delivered  to  the  company,  was  written  upon 
a  night-message  blank,  and  after  stipulating  that  the  company 
would  receive  messages  to  be  sent  without  repetition  during 
the  night,  for  delivery  not  earlier  than  the  morning  of  the  next 
ensuing  business  day,  at  reduced  rates,  there  followed  this 
condition:  "That  the  sender  will  agree  that  he  will  not  claim 
damages  for  errors  or  delays,  or  for  non-delivery  of  such  mes- 
sages, happening  from  any  cause,  beyond  a  sum  equal  to  ten 
times  the  amount  paid  for  transmission,"  etc. 

Above  the  written  message  were  these  words:  "Send  the 
following  night-message,  subject  to  the  above  conditions, 
which  are  hereby  agreed  to." 
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No  evidence  was  offered  at  the  trial  or  question  raised  in 
reference  to  the  stipulations  and  condition  further  than  what 
appears  upon  the  message  blank  signed  at  the  bottom  of  the 
message.  Nor  is  any  question  raised  by  counsel  in  argument 
before  this  court  in  relation  to  the  validity  of  such  a  condition 
as  is  found  attached  to  this  stipulation  or  agreement.  By  its 
very  terms,  if  held  valid,  this  condition  would  relieve  the 
company  from  all  liability  whatsoever  for  errors,  delays,  or 
omissions  "happening  from  any  cause."  It  would  protect 
them  from  all  liability  happening  as  the  result  of  their  own 
negligence.  Whatever  force  or  effect  other  courts  may  give 
to  such  conditions,  whether  as  a  regulation  of  the  company  or 
as  a  contract  between  the  parties,  it  is  now  too  well  settled 
by  this  court  to  admit  of  question  or  contradiction  that  they 
are  unreasonable  and  void:  Bartleit  v.  Western  Union  Tel.  Co.^ 
62  Me.  209;  16  Am.  Rep.  437;  True  v.  International  Tel.  Co., 
60  Me.  9;  11  Am.  Rep.  156;  Ayery.  Western  Union  Tel.  Co.,  79 
Me.  493.  As  in  the  case  of  common  carriers,  they  cannot  con- 
tract with  their  employers  for  exemption  from  liability  for  the 
consequences  of  their  own  negligence.  Whether  such  condi- 
tions are  reasonable  or  unreasonable  must  be  determined  with 
reference  to  public  policy  rather  than  private  contract:  Express 
Co.  V.  Caldwell,  21  Wall.  270. 

The  defense,  however,  is  based  entirely  upon  other  grounds. 
No  conditions  contained  in  the  stipulation  are  relied  upon  as  a 
defense  in  this  action.  But  it  is  claimed  that  under  the  facts 
in  the  case,  concerning  which  there  is  no  controversy,  the  de- 
fendant company  cannot  be  deemed  guilty  of  any  negligence, 
and  therefore  cannot  be  held  to  respond  in  damages.  To 
ascertain  the  duties  and  liabilities  of  the  defendant  company, 
we  must  look  to  the  nature  of  the  employment,  and,  except  so 
far  as  it  has  limited  its  ordinary  obligations  by  any  special 
stipulation  which  may  be  held  to  be  reasonable,  be  governed 
by  the  general  and  well-established  principles  of  law  pertain- 
ing to  such  employment. 

It  is  now  perfectly  well  settled,  by  the  great  weight  of  judi- 
cial authority,  that  although  telegraph  companies  are  engaged 
in  what  may  appropriately  be  termed  a  public  employment, 
and  are  therefore  bound  to  transmit,  for  all  persons,  messages 
presented  to  them  for  that  purpose,  they  are  not  common  car- 
riers in  the  strict  sense  of  the  term.  To  be  sure,  they  are  en- 
gaged in  a  business  almost,  if  not  quite,  as  important  to  the 
public  as  that  of  carriers.     But  while  the  analogy  between  the 
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common  carrier  of  goods  and  the  common  carrier  of  messages 
is  very  strong,  nevertheless  their  responsibility  diflFers  in  a 
manner  corresponding  to  the  diflFerence  in  the  nature  of  the 
services  they  perform.  The  common  carrier  of  goods,  in  the 
absence  of  any  special  contract  or  regulation  limiting  its  gen- 
eral liability,  becomes  an  insurer  of  property  intrusted  to  it 
for  carriage.  Whereas,  in  the  absence  of  any  contract  or  regu- 
lation modifying  the  liability  of  telegraph  companies,  they  do 
not  insure  absolutely  the  safe  and  accurate  transmission  of 
messages  as  against  all  contingencies,  but  they  are  bound  to 
transmit  them  with  care  and  diligence  adequate  to  the  busi- 
ness which  they  undertake,  and  for  any  failure  in  such  care 
and  diligence  they  become  responsible.  This  appears  to  be 
the  doctrine  now  settled  by  the  courts,  and  is  founded  upon 
reason.  The  following  decisions  in  this  country  are  authority, 
and  may  properly  be  cited  in  this  connection:  Bartleit  v.  Wes' 
tern  Union  Tel.  Co.,  62  Me.  220,  221;  16  Am.  Rep.  437;  Ayer 
V.  Western  Union  Tel.  Co.,  79  Me.  493;  Ellis  v.  American  Tel, 
Co.,  13  Allen,  232,  which  holds  them  to  the  use  of  due  and 
reasonable  care,  and  liable  for  the  consequences  of  their  negli- 
gence in  the  conduct  of  their  business  to  those  sustaining  loss 
or  damage  thereby;  Breese  v.  United  States  Tel.  Co.,  48  N.  Y. 
141;  8  Am.  Rep.  526;  Leonard  v.  New  York  etc.  Tel.  Co.,  41 
N.  Y.  571;  1  Am.  Rep.  446;  Baldwin  v.  United  States  Tel.  Co., 
45  N.  Y.  751;  6  Am.  Rep.  165;  Bimey  v.  New  York  etc.  Tel.  Co., 
1  Daly,  547;  New  York  etc.  Tel.  Co.  v.  Dryhurg,  35  Pa.  St.  298; 
Western  Union  Tel.  Co.  v.  Graham,  1  Col.  230;  Sweetland  v. 
Illinois  etc.  Tel.  Co.,  27  Iowa,  433;  1  Am.  Rep.  285;  Western 
Union  Tel.  Co.  v.  Carew,  15  Mich.  525;  Western  Union  Tel.  Co. 
V.  Neill,  57  Tex.  283;  44  Am.  Rep.  589;  Washington  etc.  Tel. 
Co.  V.  Hobson,  15  Gratt.  122;  Pinckney  v.  Telegraph  Co.,  19 
S.  C.  71;  Smithson  v.  United  States  Tel.  Co.,  29  Md.  167;  Little 
Rock  etc.  Tel.  Co.  v.  Davis,  41  Ark.  79. 

A  more  stringent  rule,  however,  was  at  first  suggested  in 
two  early  cases.  The  earliest  one  in  which  the  question  of 
the  liability  of  telegraph  companies  arose  was  that  of  MacAn- 
drew  V.  Electric  Tel.  Co.,  17  Com.  B.,  84  Eng.  Com.  L.  3,  decided 
in  England  in  1855.  This  case,  by  implication,  only  can  be 
said  to  be  authority  for  holding  them  to  the  liability  of  in- 
surers. It  was  soon  followed  in  this  country  by  the  case  of 
Parka  v.  Alta  California  Tel.  Co.,  13  Cal.  422,  73  Am.  Dec. 
589,  decided  in  1859,  the  only  case  to  be  found  in  which  tele- 
graph companies  have  been  expressly  held  to  be  common 
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carriers,  and  subject  to  the  same  severe  rule  of  responsibility. 
With  this  exception,  all  the  American  courts  which  have  ex- 
pressed any  decided  opinion  upon  this  question  have  con- 
curred in  the  doctrine  above  stated. 

The  degree  of  care  which  these  companies  are  bound  to  use 
is  to  be  measured  with  reference  to  the  kind  of  business  in 
which  they  are  engaged.  As  compared  with  many  other 
kinds  of  business,  the  care  required  of  them  might  be  called 
"great  care."  While  meaning  really  the  same,  it  is  variously 
stated  by  different  courts  in  the  decisions  to  which  we  have 
referred, — "due  and  reasonable  care,"  "ordinary  care  and 
vigilance,"  "reasonable  and  proper  care,''  "reasonable  degree 
of  care  and  diligence,"  "care  and  diligence  adequate  to  the 
business  which  they  undertake,"  "with  skill,  with  care,  and 
with  attention,"  "a  high  degree  of  responsibility."  These  are 
but  the  varied  forms  of  expressing  the  requirement  of  what  is 
known  in  law  as  ordinary  care,  as  applied  to  an  employment 
of  this  nature,  an  employment  which  is  not  that  of  an  ordi- 
nary bailee.  The  public,  as  a  general  rule,  have  no  choice  in 
the  selection  of  the  company.  They  have  none  in  the  selec- 
tion of  its  servants  or  agents.  They  have  no  control  over  the 
agencies  or  instrumentalities  used  in  conducting  the  business 
of  the  company.  The  public  must  take  the  agencies  which 
the  companies  furnish,  and  they  have  no  supervision  over  its 
management  or  methods  of  performing  the  service  which  it 
holds  itself  out  as  willing  and  ready  to  perform.  And  while 
we  do  not  hold  that  these  companies  are  common  carriers,  and 
subject  to  the  same  severe  rule  of  responsibility,  we  think  that 
those  who  engage  in  the  business  of  thus  serving  the  public 
by  transmitting  messages  should  be  held  to  a  high  degree 
of  diligence,  skill,  and  care,  and  should  be  responsible  for 
any  negligence  or  unfaithfulness  in  the  performance  of  their 
duties. 

A  telegraph  company  which  holds  itself  out  to  the  public  as 
ready  to  transmit  all  messages  delivered  to  it  is  bound  to 
have  suitable  instruments  and  competent  servants,  and  to  see 
that  the  service  is  rendered  with  that  degree  of  care  and  skill 
which  the  peculiar  nature  of  the  undertaking  requires.  We 
do  not  understand,  however,  that  this  duty  would  impose  a 
liability  upon  the  company  for  want  of  skill  or  knowledge  not 
reasonably  attainable  in  the  art,  nor  for  errors  or  imperfections 
which  arise  from  causes  not  within  its  control,  or  which  are 
not  capable  of  being  guarded  against:  White  v.  Western  Union 
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Tel.  Co.,  14  Fed.  Rep.  710;  Sweetland  v.  Illinois  etc.  Tel.  Co., 
27  Iowa,  433;  1  Am.  Rep.  285;  Leonard  v.  New  York  etc.  Tel. 
Co.,  41  N.  Y.  572;  1  Am.  Rep.  446;  Ellis  v.  Atnerirun  Tel.  Co., 
13  Allen,  233;  Bartlett  v.  Western  Union  Tel  Co.,  62  Me.  221; 
16  Am.  Rep.  437. 

We  think  our  own  court  has  expressed  the  doctrine  we  are 
discussing  in  language  so  fitting  that  we  may  be  justified  in 
making  the  following  extended  quotation  from  the  case  last 
cited:  — 

"  To  require  a  degree  of  care  and  skill  commensurate  with 
the  importance  of  the  trust  reposed,  is  in  accordance  with  the 
principles  of  law  applicable  to  all  undertakings  of  whatever 
kind,  whether  professional,  mechanical,  or  that  of  the  common 
laborer.  There  is  no  reason  why  the  business  of  sending  mes- 
sages by  telegraph  should  be  made  an  exception  to  the  gen- 
eral rule.  This  requires  skill  as  well  as  care.  If  the  work  is 
difficult,  greater  skill  is  required.  It  is  often  necessary  to  in- 
trust to  this  mode  of  communication  matters  of  great  moment, 
and  therefore  the  law  requires  great  care.  It  is  necessary  to 
use  instruments  of  a  somewhat  delicate  nature  and  accurate 
adjustment,  and  therefore  they  must  be  so  made  as  to  be 
reasonably  sufficient  for  the  purpose.  The  company,  hold- 
ing itself  out  to  the  public  as  ready  and  willing  to  transmit 
messages  by  this  means,  pledges  to  that  public  the  use  of 
instruments  proper  for  the  purpose,  and  that  degree  of  skill 
and  care  adequate  to  accomplish  the  object  proposed.  In  case 
of  failure  in  any  of  these  respects,  the  company  would  un- 
doubtedly be  liable  for  the  damage  resulting.  This  would  not 
impose  uny  liability  for  want  of  skill  or  knowledge  not  reason- 
ably attainable  in  the  present  state  of  the  art,  nor  for  errors 
resulting  from  the  peculiar  and  unknown  condition  of  the 
atmosphere,  or  any  agency  from  whatever  source,  which  the 
degree  of  skill  and  care  spoken  of  is  insufficient  to  guard 
against  or  avoid." 

Taking  the  facts  as  proved  in  the  case  now  under  considera- 
tion, and  applying  the  principles  of  law  to  them,  are  the  plain- 
tiff's entitled  to  recover? 

They  make  out  a  prima  facie  case  when  they  show  that  the 
message  which  the  company  undertook  to  send  was  not  deliv- 
ered, and  that  damage  has  resulted.  It  is  not  necessary  that 
they  show  affirmatively  that  thp  failure  to  deliver  happened 
through  any  omission  of  duty  by  the  company  or  its  officers, 
or  from  some  defect  in  the  instrumentalities  employed  by  the 
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company.  The  failure  to  deliver  being  shown,  the  legal  pre- 
sumption is,  that  it  was  caused  by  some  one  or  the  other  of 
these  causes,  or  of  all  combined.  It  then  becomes  incumbent 
on  the  defendant,  if  it  would  relieve  itself  from  the  conse- 
quences of  such  presumption,  to  overcome  that  presumption 
by  showing  that  in  the  attempted  transmission  and  delivery 
of  the  message  it  exercised  all  proper  care  and  diligence  com- 
mensurate with  the  undertaking,  and  that  the  failure  is  not  at- 
tributable to  any  fault  or  negligence  on  its  part,  or  that  of  any 
of  its  employees:  Bartlett  v.  Western  Union  Tel.  Co.,  62  Me.  221  ; 
16  Am.  Rep.  437;  Baldwin  v.  United  States  Tel.  Co.,  45  N.  Y. 
744;  6  Am.  Rep.  165;  Western  Union  Tel.  Co.  v.  Graham,  1 
Col.  230;  Shearman  and  Redfield  on  Negligence,  sec.  559;  West- 
ern Union  Tel.  Co.  v.  Wenger,  55  Pa.  St.  262. 

The  case  last  named  was,  where  a  message,  sent  by  the 
plaintiff's  line  to  New  York,  was  transmitted  only  to  Phila- 
delphia, and  no  reason  was  assigned  for  the  failure  to  trans- 
mit the  message  to  its  destination.  The  court  say:  "No  such 
reason  as  the  law  would  recognize,  and  indeed  no  reason  at 
all,  was  given  for  the  failure  to  transmit  the  message  to  its 
destination.  Thus  was  presented  a  clear  case  of  gross  negli- 
gence against  the  company,  in  performing  its  undertaking, 
and  a  consequent  liability  to  the  plaintiff  for  such  damage  as 
he  had  sustained  in  consequence  thereof." 

The  case  at  bar  is  unlike  that.  While  it  is  true  that  the 
message  in  this  case  was  not  transmitted  to  its  destination, 
the  defendant  here  has  assumed  the  burden  of  proof,  after  the 
prima  facie  case  of  the  plaintiffs,  and  by  evidence  which  is 
uncontradicted  has  shown  that  the  failure  was  caused  by 
agencies  over  which  it  had  no  control,  and  for  which  it  was 
not  responsible.  The  dispatch  when  received  at  the  Chicago 
office  during  the  night  was  taken  from  the  wire,  and  the  relay 
copy  was  hung  upon  the  stock  yards'  hook,  to  be  forwarded 
the  following  morning  when  the  oflfice  at  that  place  should 
open.  This  is  all  that  could  be  done  that  night.  By  the 
terms  of  the  company's  stipulation  or  regulation  to  which  the 
plaintiffs  by  their  signature  thereto,  either  assented,  or  by 
which  they  must  be  held  to  be  estopped, — Breese  v.  United 
States  Tel.  Co.,  48  N.  Y.  141,  142;  8  Am.  Rep.  526;  Grinnell 
V.  Western  Union  Tel.  Co.,  113  Mass.  307;  18  Am.  Rep.  485,  — 
aside  from  the  void  condition  of  which  we  have  spoken,  the 
message  was  not  to  be  delivered  earlier  than  the  morning  of 
the  next  ensuing  business  day.    An  earlier  transmission  in  this 


218      Fowler  v.  Western  Union  Telegraph  Co.     [Maine, 

jase  was  impossible.  Immediately  prior  to  the  time  for  for- 
warding the  message  over  the  line  communicating  with  the 
stock  yards,  a  fire  suddenly  broke  out  in  the  operating-room, 
and  before  anything  could  be  rescued,  the  whole  room  was 
enveloped  in  flames,  and  this  message  destroyed. 

The  origin  of  the  fire,  as  we  have  stated,  and  as  the  evidence 
shows,  was  due  to  atmospheric  conditions  and  influences,  over 
which  the  defendant  company  had  no  control.  There  were  no 
improvements  known  or  anywhere  in  use  which  could  guard 
against  the  possibility  of  such  an  occurrence.  If  the  company 
ought  to  have  foreseen  that  such  an  accident  might  happen, 
or  if  Buch  an  occurrence  could  reasonably  have  been  antici- 
pated, and  it  could  have  been  guarded  against,  then  the 
omission  to  provide  against  it  might  be  held  to  be  actionable 
negligence.  But  the  facts  as  they  appear  in  the  case  rebut 
any  negligence  on  this  ground.  That  it  was  likely  to  occur 
was  only  a  possibility.  The  fire  does  not  appear  to  have 
originated  through  any  fault  or  negligence  of  the  company  or 
its  employees,  or  through  any  imperfection  in  the  chemicals, 
metals,  machinery,  or  implements  used  by  it,  which,  by  any 
skill  or  knowledge  reasonably  attainable  in  the  present  state 
of  telegraphy,  could  be  guarded  against. 

The  facts  proved  bring  the  case  within  the  decisions  to  which 
we  have  referred  in  another  part  of  this  opinion,  and  upon 
those  facts  and  the  law,  it  is  the  opinion  of  the  court  that  the 
plaintifis  cannot  prevail. 

Judgment  for  defendant. 

Teleqbaph  Company  caknot  Loot  its  TiTABn.rrr  so  as  to  relieve  itself 
against  gross  negligence:  See  Western  Union  TeL  Co.  t.  Crall,  38  Kan.  679; 
6  Am.  St.  Bep.  795,  and  note. 

Mebe  Pbodttctton  ov  Telegbam  CoNTAiNrNO  Mistakes  is  sufficient  to 
make  out  prima  /ode  case  of  negligence  against  the  telegraph  company: 
Western  Union  TeL  Co.  v.  Crall,  38  Kan.  679;  5  Am.  St.  Rep.  795,  and  note. 

Teleorafh  Companies  have  been  Held  to  bb  Common  Cabbiebs: 
Parka  v.  Alta  Tel.  Co.,  13  CaL  422;  73  Am.  Dec.  589;  but  see,  contra,  the 
note  to  Camp  v.  Western  Union  Tel.  Co.,  71  Id.  463;  Birney  v.  PrinL  <fe  TeL 
Co.,  18  Md.  341;  81  Am.  Dec.  610. 
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Bbadbuey  V.  FiEE  Insurance  Association  op  Eng- 
land. Same  v.  Norwich  Union  Fire  Ins.  Soo. 
Same  v.  Western  Assurance  Co.  Same  v. 
Wesohester  Fire  Ins.  Co.  Same  v.  North 
British  and  Mercantile  Ins.  Co. 

180  Maine,  896.] 
PniB  Insuraitcb. — A  Policy  upon  Pebsoital  Peopbrtt  ht  a  Cxrtaih 
Place,  the  separate  articles  of  which  are  not  specifically  described,  does 
not  attach  to  and  follow  portions  of  such  property  when  removed  to 
aaother  place  for  repairs  without  the  company'^  knowledge  or  consent, 
and  destroyed  while  there. 

George  C.  and  Charles  E.  Wing,  for  the  plaintiflF. 

Nathan  and  Henry  B.  Cleaves,  for  the  defendant. 

LiBBEY,  J.  These  actions  are  on  fire  policies,  and  being 
substantially  alike,  were  tried  together,  and  come  to  this  court 
in  one  report.  The  first  four  policies  insure  a  certain  sum  on 
the  plaintiff 'b  "frame  stable  building,  occupied  by  assured  as 
a  hack,  livery,  and  boarding  stable,  situated  on  the  north  side 
of  Court  Street,  Auburn,  Maine,"  and  "  five  hundred  dollars 
on  his  carriages,  sleighs,  hacks,  hearses,  harnesses,  blankets, 
robes,  and  whips  contained  therein."  The  fifth  does  not  in- 
sure the  building,  but  insures  fifteen  hundred  dollars  on  the 
same  kinds  of  personal  property,  "  stored  in  the  private  frame 
stable  occupied  by  assured,  and  situated  near  east  side  of  Main 
Street,  Auburn,  Maine." 

The  loss  claimed  by  the  plaintiflF  is  for  damage  by  fire  to  a 
hack  not  in  his  stable  named  in  the  policies  at  the  time  of  the 
damage,  but  in  a  repair-shop  of  one  Litchfield,  on  another 
street  about  one  eighth  of  a  mile  distant,  where  it  had  been 
removed  the  day  before  the  fire  without  the  knowledge  or  con- 
sent of  the  defendant,  and  it  is  admitted  that  the  board  rate 
for  insurance  on  Litchfield's  repair-shop  and  contents  was  one 
per  cent  more  than  on  the  plaintiflF's  stable  on  Court  Street. 

The  damage  to  the  hack  by  fire  while  at  Litchfield's  shop  is 
admitted,  and  no  question  is  made  as  to  the  suflBciency  of  the 
notices.  The  only  contention  between  the  parties  is,  whether 
the  insurance  attached  to  and  followed  the  plaintiff's  carriages, 
hacks,  etc.,  when  removed  from  his  stable  to  another  place  for 
repairs  or  some  other  temporary  purpose,  or  was  limited  to 
such  carriages  only  as  were  at  or  in  the  stable  named  at  time 
of  loss  or  damage. 
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Upon  this  question  there  appears  some  conflict  among  the 
authorities.  The  general  rule  stated  by  text-writers  and  held 
by  the  general  current  of  decided  cases  is,  that  place  where 
the  personal  property  insured  is  kept  is  of  the  essence  of  the 
contract,  as  by  that  the  character  of  the  risk  is  largely  deter- 
mined, and  the  property  is  covered  by  the  policy  only  while  in 
the  place  described:  Wood  on  Insurance,  110;  Blodgett  on  Fire 
Insurance,  22;  Eddy  Street  Iron  Foundry  v.  Hampden  S.  &  M. 
F.  Ins.  Co.,  1  Cliff.  300;  Annapolis  etc.  R.  R.  Co.  v.  Baltimore 
Ins.  Co.,  43  Md.  506;  Fitchburg  R.  R.  Co.  v.  Charleston  M.  F. 
Ins.  Co.,  7  Gray,  64. 

The  following  cases  are  cited  as  establishing  an  exception 
to  the  general  rule,  and  as  sustaining  the  plaintiff's  contention: 
Everett  v.  Continental  Ins.  Co.,  21  Minn.  76;  Holbrook  v.  St. 
Paul  F.  &  M.  Ins.  Co.,  25  Id.  229;  McClure  v.  Girard  Ins. 
Co.,  43  Iowa,  349;  22  Am.  Rep.  249;  Longueville  v.  Western  Ins. 
Co.,  51  Iowa,  553;  33  Am.  Rep.  146;  Lyons  v.  Providence  Wash- 
ington Ins.  Co.,  13  R.  I.  347;  43  Am.  Rep.  32. 

We  think  a  careful  examination  of  all  these  cases  will  show 
that  the  chattels  insured  are  so  described  in  the  policy  that 
they  can  be  identified  without  reference  to  the  building  or 
place  where  they  were  kept,  and  the  courts  held  that  the 
words  "  contained  in  "  a  certain  building,  or  kept  in  a  certain 
building  or  place,  was  a  part  only  of  the  description  of  the 
chattel,  and  if  from  its  nature,  character,  or  ordinary  use 
the  parties  must  have  understood  that  it  was  to  be  out  of  the 
building  or  place  a  part  of  the  time,  in  ordinary  use,  the  policy 
should  be  held  to  cover  it  while  so  out.  This  is  going  to  the 
verge  in  construing  the  language  used  by  the  parties  in  a  con- 
tract, when  ordinarily  it  does  not  bear  such  meaning.  But 
this  case  does  not  appear  to  us  to  be  within  the  authority  oi 
those  cases. 

The  policies  in  suit  do  not  insure  a  particular  carriage  or 
hack  by  any  description  by  which  it  can  be  identified  without 
reference  to  the  stable.  They  do  not  insure  all  the  plaintiff's 
carriages,  hacks,  etc.,  used  in  his  livery  business  contained  in 
the  stable  described.  It  cannot  be  held  that  they  cover  only 
Buch  carriages,  hacks,  etc.,  as  were  contained  in  the  building 
named  at  the  date  of  the  policies.  From  the  nature  of  the 
plaintiff's  business,  it  must  have  been  in  the  contemplation  of 
the  parties  that  the  chattels  named  might  be  changed  from 
time  to  time  during  the  year,  some  sold,  some  worn  out,  some 
destroyed  by  accident,  and  others  put  in  to  take  their  places. 
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The  policies  are  similar  to  an  insurance  of  a  shop-keeper  on 
Mb  stock  of  goods  in  his  shop,  or  of  a  railroad  company  on  its 
rolling  stock  on  its  road,  constantly  changing.  In  such  case 
the  property  insured  can  he  ascertained  only  from  the  place  of 
business  named:  Lyons  v.  Providence  Washington  Ins.  Co.,  13 
R.  I.  347;  43  Am.  Rep.  32;  Eddy  Street  Iron  Foundry  \.  Hamp- 
den S.  &  M.  F.  Ins.  Co.,  1  Cliff.  300;  Eing  v.  Phcenix  Assur- 
ance Co.,  145  Mass.  426.  The  policies  insure  such  of  the 
plaintiff's  carriages,  hacks,  etc.,  as  are  contained  in  his  stable 
at  the  time  of  loss.  We  can  see  no  other  way  of  identifying 
the  property  covered  by  the  policies.  It  cannot  be  that  the 
policies  should  be  so  construed  that  they  will  cover  a  hack 
once  put  into  the  stable  and  then  taken  out,  wherever  it  may 
be.  The  language  of  the  contract  is  not  apt  to  embrace  such 
a  risk.  The  risk  might  thus  be  increased  twofold  or  three- 
fold, and  still  if  the  contract  must  be  construed  as  covering  it, 
it  is  not  a  forfeiture  of  the  policy  for  an  increase  of  the  risk. 
It  is  simply  the  risk  contemplated  by  the  parties:  Fitchburg 
R.  R.  Co.  V.  Charleston  M.  F.  Ins.  Co.,  7  Gray,  66. 

The  view  we  take  of  the  first  four  policies  makes  it  unneces- 
sary to  consider  whether  the  terms  of  the  fifth  policy  should 
receive  a  construction  more  strongly  against  the  plaintiff. 
They  are  certainly  no  more  favorable  to  him. 

The  actions  are  not  sustained. 

Judgment  for  the  defendants  in  each  action. 

Whether  Removal  of  Pjbopbrtt  from  Place  where  It  is  Insured 
WILL  Avon)  FoLiOT,  see  the  note  to  Peterson  v.  Mississippi  V.  I.  Co.,  95  Am. 
Deo.  751-753. 


Clark  v.  Bradstebet. 

[80  Maims,  454.  J 
EnsKfOB.  ^It  IS  Error  in  Bastardy  Process  to  Pebuit  iNSPEcmoH  bt 
JuRT  or  Infant  Child  six  weeks  old,  to  enable  them  to  jndge  from  a 
comparison  of  its  appearance,  complexion,  and  features  with  those  of  the 
defendant,  whether  any  inference  could  legitimately  be  drawn  therefrom 
aa  to  its  paternity;  to  decide  otherwise  would  establish  an  unwise,  dan- 
gerous, and  uncertain  rule  of  evidence. 

/.  H.  Potter,  for  the  plaintiff. 

H.  M,  Heathy  for  the  defendant. 

Poster,  J.    This  was  a  bastardy  process,  in  which  a  ver- 
dict was  rendered  for  the  complainant. 
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At  the  trial,  the  child,  then  but  six  weeks  old,  was  offered, 
admitted  in  evidence,  and  exhibited  to  the  jury  by  the  com- 
plainant, against  the  defendant's  objection,  and  exceptions 
were  taken. 

Notwithstanding  the  paternity  of  the  child  was  sought  to  be 
established  and  the  putative  father  was  defendant  in  the  suit, 
we  think  the  exceptions  must  be  sustained. 

The  only  object  for  which  it  is  claimed  that  the  child  was 
introduced  in  evidence  and  viewed  by  the  jury  was  to  enable 
them  to  judge  from  a  comparison  of  its  appearance,  complex- 
ion, and  features  with  those  of  the  defendant,  whether  any 
inference  could  legitimately  be  drawn  therefrom  as  to  its 
paternity. 

In  a  case  like  this,  where  the  child  was  a  mere  infant,  such 
evidence  is  too  vague,  uncertain,  and  fanciful,  and  if  allowed 
would  establish  not  only  an  unwise,  but  dangerous  and  uncer- 
tain rule  of  evidence. 

While  it  may  be  a  well-known  physiological  fact  that  pecu- 
liarities of  form,  feature,  and  personal  traits  are  oftentimes 
transmitted  from  parent  to  child,  yet  it  is  equally  true  as  a 
matter  of  common  knowledge  that  during  the  first  few  weeks, 
or  even  months,  of  a  child's  existence,  it  has  that  peculiar  im- 
maturity of  features  which  characterize  it  as  an  infant,  and 
that  it  changes  often  and  very  much  in  looks  and  appearance 
during  that  period.  Resemblance  can  then  be  readily  im- 
agined. This  is  oftentimes  the  case.  Frequently  such  resem- 
blances are  purely  notional  or  imaginary.  What  may  be 
considered  a  resemblance  by  one  may  not  be  perceived  by 
another  having  equal  knowledge  of  the  parties  between  whom 
the  resemblance  is  supposed  to  exist.  If  there  should  be  a 
likeness  of  features,  there  might  be  a  difference  in  the  color 
of  the  hair  or  eyes.  As  was  said  by  the  court  in  People  v. 
Carney,  29  Hun,  47:  "  Common  observation  reminds  us  that 
in  families  of  children  different  colors  of  hair  and  eyes  are 
common,  and  that  it  would  be  dangerous  doctrine  to  permit  a 
child's  paternity  to  be  questioned  or  proved  by  the  comparison 
of  the  color  of  its  hair  or  eyes  with  that  of  the  alleged  parent." 
Mr.  Justice  Heath,  in  the  case  of  Day  v.  Day,  6  Jur.,  N.  S., 
365,  at  the  Huntington  assizes  in  1797,  upon  the  trial  of 
ejectment,  where  the  question  was  one  of  partus  suppoaitio,  ad- 
mitted that  resemblance  is  frequently  exceedingly  fanciful, 
and  therefore  cautioned  the  jury  in  reference  to  such  evidence. 
And  in  a  trial  in  bastardy  proceedings,  the  mere  fact  that  a 
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resemblance  is  claimed  would  be  too  likely  to  lead  captive  the 
imagination  of  the  jury,  and  they  would  fancy  they  could  see 
points  of  resemblance  between  the  child  and  the  putative 
father. 

As  in  the  case  at  bar,  where  the  infant  was  but  a  few  weeks 
old,  such  evidence,  if  allowed  in  determining  the  paternity  of 
the  child,  would  be  exceedingly  fanciful,  visionary,  and  dan- 
gerous. 

The  testimony  of  witnesses,  where  they  have  no  special  skill 
or  knowledge  in  such  matters,  has  never  been  admitted  in  this 
state  or  Massachusetts  to  prove  a  resemblance  in  the  features 
between  the  child  and  the  alleged  father:  Keniston  v.  Rowe^ 
16  Me.  38;  Eddy  v.  Gray,  4  Allen,  438;  nor  points  of  dissim- 
ilarity, not  implying  a  difference  of  race:  Young  v.  Mahepeactj 
103  Mass.  64. 

We  are  aware  that  in  New  Hampshire,  Massachusetts,  and 
North  Carolina,  and  perhaps  some  of  the  other  states,  on  an 
issue  of  bastardy,  the  courts  have  allowed  the  jury  to  judge 
of  likeness  by  inspection:  Gilmanton  v.  Ham,  38  N.  H.  108; 
Finnegan  v.  Dugan,  14  Allen,  197;  State  v.  Arnold,  13  Ired. 
184;  State  v.  Woodrnff,  67  N.  C.  89.  And  in  deciding  with 
regard  to  the  color  of  the  child,  whether  of  negro  blood  or 
not,  it  has  been  held  proper  to  eihibit  it  to  the  jury:  Warlick 
V.  White,  76  Id.  175;  Garvin  v.  State,  52  Miss.  207*.  No  one 
will  doubt  the  propriety  or  reason  upon  which  these  decisions 
are  based,  when  the  question  is  one  of  race  or  color,  for  it  is 
well  understood  that  there  are  marked  distinctions,  physical 
and  external,  between  the  different  races  of  mankind,  which 
may  enable  men  of  ordinary  intelligence  and  observation  to 
judge  whether  they  are  of  one  race  or  another. 

In  State  v.  Smith,  54  Iowa,  104,  37  Am.  Rep.  192,  the  child 
was  two  years  and  one  month  old;  and  the  court  there  held 
that  a  child  of  proper  age  might  be  exhibited  to  the  jury,  and 
that  it  was  not  error  to  exhibit  a  child  of  that  age,  with  in- 
structions to  the  jury  to  disregard  the  evidence  unless  they 
could  see  the  resemblance  claimed. 

In  the  decisions  from  New  Hampshire  and  Massachusetts, 
nothing  appears  to  show  the  age  of  the  child  of  which  the 
court  speak.  Our  attention  has  been  called  to  no  other  de- 
cisions in  New  England,  nor  have  we  been  able  to  find  any, 
where  this  question  has  come  before  the  courts.  But  from  a 
careful  examination  of  the  cases  in  those  states  where  the 
question  has  arisen,  we  are  satisfied  that  the  weight  of  author- 
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Ity  is  against  the  admission  in  evidence  of  a  mere  infant, 
where  race  or  color  is  not  involved. 

Thus  in  Hanawalt  v.  State,  64  Wis.  84,  54  Am.  Rep.  588, 
a  child  less  than  one  year  old  was  exhibited  to  the  jury  for 
their  inspection.  This  was  held  error,  and  the  court  say: 
"When  applied  to  the  immature  child,  its  worthlessness  as 
evidence  to  establish  the  fact  of  parentage  is  greatly  enhanced, 
and  is  of  too  vague,  uncertain,  and  fanciful  a  nature  to  be 
submitted  to  the  consideration  of  a  jury." 

In  State  v.  Danforth,  48  Iowa,  331,  30  Am.  Rep.  387,  where 
the  child  was  but  three  months  old,  the  court  say  that  the 
resemblance  of  infants  to  the  father  is  too  uncertain  and  indis- 
tinct to  be  allowed  as  evidence,  and  that  it  would  be  an  un- 
wise and  dangerous  rule  to  permit  the  admission  of  a  child  of 
that  age. 

In  Risk  v.  State,  19  Ind.  152,  the  court  doubted  the  right  to 
introduce  an  infant  in  evidence,  saying  that  it  had  seen  no  au- 
thority on  the  point,  that  it  would  be  an  uncertain  rule,  and 
would  involve  the  necessity  of  giving  the  alleged  father  in  evi- 
dence. The  same  question  was  before  that  court  in  Reitz  v. 
State,  33  Id.  187,  where  the  child  was  held  up  before  the  jury 
for  inspection,  but  the  court  decided  it  was  improper,  and  told 
the  jury  to  disregard  it:  See  tilso  People  \.  Carney,  29  Hun,  47. 

Exceptions  sustained.        

In  Bastahd?  PBOCEEDiNas,  Child  oi  Immatueb  Aqe  may  not  be  exhib- 
ited to  the  jmy  to  show  resemblance:  Hanawalt  v.  State,  64  Wis.  84;  64  Am. 
Rep.  5S8;  but  when  the  child  was  two  years  and  one  month  old,  the  court 
held  this  might  be  done:  Staie  v.  Smith,  54  Iowa,  104;  37  Am.  Rep.  192. 

EviDKNCB  OF  RESEMBI.ANCE  ov  Child  TO  DEFENDANT:  See  note  to  Weather* 
fvrd  V.  Weaiherford,  56  Am.  Dec  218;  State  v.  Danfwth,  49  Iowa,  43;  30  Am. 
Rep.  387;  Rwik  ▼.  Stale,  19  Ind.  152;  Keniston  v.  Sotee,  16  Me.  38. 
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[80  Maine,  466.] 
Plia  ttr  Bab — Disohasob  in  Insolvency.  — One  surety  on  a  note,  given 
before  the  insolvent  law  went  into  effect,  and  who  has  paid  it  and  recov- 
ered judgment  for  contribution  against  his  co-surety  after  the  insolvent 
law  took  effect,  can  maintain  an  action  on  the  judgment,  notwithatamU 
ing  the  judgment  debtor  was  subsequently  discharged. 

/.  /.  Patiin,  for  the  plaintiff. 

Walton  and  Walton^  for  the  defendant. 
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ViBGiN,  J.  Theee  parties  were  co-sureties  on  a  promissory 
note  given  in  September,  1875.  In  1879,  the  plaintiff  paid 
the  note  to  the  holder,  and  in  March,  1885,  recovered  judg- 
ment against  the  defendant  for  contribution.  Subsequently, 
the  defendant  duly  obtained  his  discharge  in  insolvency  from 
all  his  debts,  etc.,  which  existed  in  May,  1885. 

The  insolvent  law  went  into  full  effect  on  September  1, 1878, 
when  the  federal  bankrupt  law  was  repealed. 

The  present  action  is  debt  on  the  judgment  of  March,  1885, 
to  which  the  defendant  has  pleaded  his  discharge  in  bar. 

The  principal  question  is,  whether  one  surety  on  a  note, 
given  before  the  insolvent  law  went  into  effect,  who  paid  it 
and  recovered  judgment  for  contribution  against  his  co-surety 
after  the  insolvent  law  took  effect,  can  maintain  an  action  on 
the  judgment  non  obstante  the  judgment  debtor's  discharge. 

It  seems  to  be  settled  law  that,  as  between  co-sureties,  the 
right  of  action  for  contribution  in  behalf  of  one  of  them  who 
has  paid  the  whole  debt  for  which  they  were  liable  arises  when 
he  pays,  and  not  before.  And  then,  and  not  before,  can  he 
prove  his  claim  for  contribution  against  the  estate  of  his  in- 
solvent co-surety:  Dole  v.  Warren,  82  Me.  94;  52  Am.  Dec. 
640.  But  while  the  right  of  action  did  not  arise  until  he  paid, 
it  does  not  necessarily  follow  that  the  original  liability,  which 
then  had  ripened  into  a  right  of  action,  had  not  existed  be- 
fore. 

It  is  contended  that,  as  the  defendant's  discharge,  by  force 
of  the  statute,  "  released  him  from  all  debts,  claims,  liabilities, 
and  demands  which  were  or  might  have  been  proved  against 
his  estate  in  insolvency,"  and  which  existed  in  May,  1885 
(R.  S.,  c.  70,  sec.  49);  and  as  the  plaintiff  not  only  paid  the 
whole  note,  but  also  recovered  judgment  against  the  defend- 
ant for  his  contributory  share,  prior  to  May,  1885, — the  plain- 
tiff's claim  became  an  existing  one,  which  "  might  have  been 
proved  against  the  estate  in  insolvency"  of  the  defendant,  and 
hence  was  one  of  the  claims  covered  by  the  discharge.  But 
this  language  of  the  statute  must  not  be  taken  literally,  for 
thus  construed,  it  would  include  claims  and  debts  which  ante- 
dated the  insolvent  law,  and  thus  render  that  provision  un- 
constitutional, as  impairing  "the  obligation  of  contracts," — 
U.  S.  Const.,  art.  1,  sec.  10;  Me.  Const.,  art.  1,  see.  11;  Palmer 
V.  Hixon,  74  Me.  447,  449, — as  well  as  debts  owed  by  citizens 
of  this  state  to  those  of  another  state,  regardless  of  date:  HUU 
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▼.  Carlton,  74  Id.  156.  Hence  the  "  debts,  claims,  liabilities, 
and  demands,"  from  which  the  defendant  was  released  by  his 
discharge,  must  be  limited  to  such  as  originated  after  the  law, 
by  its  terms,  took  effect,  together  with  such  as  wero  between 
citizens  of  this  state,  unless  the  creditors  or  claimants  in  such 
excepted  cases  elected  to  prove  their  claims:  Fogler  v.  Clark, 
80  Me.  237;  Palmer  v.  Hixon,  supra;  mils  v.  Colton,  supra. 

Did  the  liability  of  the  defendant  originate  prior  to  the  in- 
Bolvent  law?  We  think  this  question  has  been  decided  in  the 
aflSrmative  in  this  state,  and  it  is  therefore  res  judicata. 

The  note  which  these  parties  signed  as  sureties  was  given 
three  years  before  the  insolvent  law  was  enacted,  and  hence 
the  law  could  not  have  formed  a  part  of  the  note  "as  the 
measure  of  the  obligation  to  perform  it":  McCracJcen  v.  Uay- 
ward,  2  How.  612;  or  of  the  right  of  contribution  between  the 
co-sureties,  provided  that  right  was  founded  on  an  implied 
contract  or  promise  raised  by  the  law  from  the  mutual  rela- 
tion of  the  parties  at  the  time,  and  in  consequence  of  their 
execution  of  the  note,  unless  it  became  merged  in  the  judg- 
ment of  March,  1885. 

This  court,  at  an  early  day,  decided  that  "  at  the  time  of 
executing  an  instrument  by  several  persons  as  sureties,  each 
one  impliedly  promises  all  the  others  that  he  will  faithfully 
perform  his  part  of  the  contract,  and  pay  his  proportion  of  the 
loss  arising  from  the  total  or  partial  insolvency  of  the  princi- 
pal  Such  a  promise  resembles  that  by  which  a  man 

binds  himself  to  pay  a  certain  sum  of  money  at  a  future  day." 
And  following  out  this  principle,  the  court  held  that  the  rela- 
tion of  debtor  and  creditor  among  the  sureties  on  a  bond,  so 
as  to  entitle  one  of  them  to  impeach  a  voluntary  conveyance 
made  by  another,  commences  at  the  time  of  executing  the 
bond,  and  not  at  the  time  when  he  actually  pays  more  than 
his  proportion  of  the  debt:  Howe  v.  Ward,  4  Me.  196.  And 
the  language  above  quoted  was  reiterated  in  Thompson  v. 
Thompson,  19  Id.  244;  86  Am.  Dec.  751.  The  same  was  ad- 
hered to  in  Thacher  v.  Jones,  31  Me.  528,  632,  where  it  was 
held  that  an  indorser  of  a  note  was  a  creditor  of  the  maker. 
Bo  in  Pulsifer  v.  Waterman,  73  Id.  233,  238,  Howe  v.  Ward, 
tupra,  was  reafl&rmed,  holding  that  the  relation  of  debtor  and 
creditor  existed  between  a  first  and  second  indorser  of  a  prom- 
issory note  when  it  was  executed  by  them. 

Bo  in  Massachusetts,  assumpsit  for  contribution  was  sus- 
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tained  by  a  surety,  who  paid  after  the  decease  of  his  co-surety, 
against  the  latter's  executors  upon  the  implied  promise  of  the 
testator:  Bachelder  v.  Fiske,  17  Mass.  463.  In  a  later  case, 
the  heirs  of  a  deceased  surety  were  held  to  contribute  to  a  co- 
surety who  paid  after  the  decease  of  the  defendant's  intestate. 
In  speaking  for  the  whole  court,  Shaw,  C.  J.,  said:  "The  right 
of  action  grows  out  of  the  original  implied  agreement  arising 
out  of  their  being  co-sureties,  that  if  one  shall  be  compelled  to 
pay  the  whole  or  a  disproportionate  part  of  the  debt,  for  which 
both  thus  collaterally  and  provisionally  stipulated  to  be  lia- 
ble, the  other  will  pay  such  a  sum  as  will  make  the  common 
burden  equal":  Wood  v.  Leland,  1  Met.  887,  389.  The  same 
eminent  jurist  had  used  similar  language:  Chaffee  v.  Jones,  19 
Pick.  260,  264. 

The  defendant  cites  several  authorities  which  hold  that 
the  liability  to  contribution  arises  from  the  equitable  princi- 
ple that  "equality  is  equity,"  and  not  from  contract.  Doubt- 
less the  ancient  common  law  knew  nothing  of  equalizing  the 
burdens  of  sureties.  "Its  conception  and  origin,"  like  num- 
berless other  modern  rules  of  law,  "are  wholly  due  to  the  crea- 
tive functions  of  the  chancellor."  Thus  Bigelow,  C.  J,,  said: 
•'The  right  of  contribution  does  not  arise  out  of  any  contract 
or  agreement  between  co-sureties  to  indemnify  each  other, 
but  on  the  principle  of  equity  which  courts  of  law  will  en- 
force, that  where  two  persons  are  subject  to  a  common  burden 
it  shall  be  borne  equally  between  them.  In  such  cases,  the 
law  raises  an  implied  promise  from  the  mutual  relation  of  the 

parties It  is  sufficient  that  they  were  under  obligation 

to  pay  the  same  debt  as  sureties  for  a  third  person":  War- 
ner V.  Morrisoriy  3  Allen,  566.  And  similar  hints  have  been 
dropped  in  Powera  v.  Nash,  37  Me.  322,  326. 

From  whatever  source  the  right  of  contribution  springs,  the 
original  contract  is  the  bed-rock  on  which  the  whole  super- 
■tructure  rests,  and  to  which  reference  must  be  made  for  a 
Btarting-point,  and  for  fixing  the  apportionment.  A  proper 
regard  for  the  principle  of  stare  decisis  compels  us  to  adhere  to 
the  decisions  of  our  own  court. 

The  liability  of  the  defendant  then  originating  in  an  implied 
contract  of  an  earlier  date  than  that  of  the  insolvent  law  could 
not  be  affected  by  that  law  unless  the  claim  was  proved  or  was 
merged  in  the  judgment  of  March,  1885.  There  is  no  sugges- 
tion that  it  was  proved,  and  Ross  v.  Tozier,  78  Me.  312,  and 
WiUon  V.  Evnikery  78  Id.  313,  decide  that  it  was  not  merged. 
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Moreover,  the  constitutional  prohibition  against  laws  impair- 
ing the  obligation  of  contracts  applies  to  implied  contracts  as 
well  as  to  express  contracts:  Fiak  v.  Jefferson  Police  Jury,  116 
U.  S.  131. 
Exceptions  sustained.        

SuBBTT  Who  has  Paid  Jcdomeht  is  Entitled  to  Cokteibutiok,  not- 
withstanding the  legal  extinction  of  the  judgment:  NeiUon  r.  Fry,  16  Ohio 
Bt.  652;  95  Am.  Dec  110. 


WiNOHESTEB   V,    EvEEETT. 
[80  Mains,  635.] 

pfAHnntn  WOMAN  —  FALSE    lUPRISONMENT. — JcDQlIENT    CBSDITOB  IS  NOT 

LiABLS  in  trespass  for  refusing,  on  notice  that  his  debtor  is  a  married 
woman,  to  release  her  from  arrest  already  made  by  an  officer  on  an  eze- 
ontion  regularly  issued  on  a  judgment  recovered  against  her  as  a  singls 
woman  before  a  court  having  complete  jurisdiction. 

Jamea  S.  Wright,  for  the  plaintiff. 

F,  0.  Purington,  and  Savage  and  Oakes,  for  the  defendant. 

Virgin,  J.  This  bill  of  exceptions  presents  the  question, 
whether  a  judgment  creditor  is  liable  in  trespass  for  refusing, 
on  notice  that  his  debtor  is  a  married  woman,  to  release  her 
from  arrest  already  made  by  an  oflficer  on  an  execution  regu- 
larly issued  on  a  judgment  recovered  against  her  as  a  single 
woman  before  a  court  having  complete  jurisdiction. 

When  the  judgment  was  recovered,  execution  issued,  and 
the  arrest  made,  the  statute  provided  that  "no  person  shall  be 
arrested  on  an  execution  issued  on  a  judgment  founded  on  a 
contract,  when  the  debt  is  less  than  ten  dollars"  (R.  S.,  c.  113, 
sec.  19),  and  "in  all  other  cases,  except  where  express  pro- 
vision is  by  law  made  to  the  contrary,  an  execution  shall 
run  against  the  body  of  the  judgment  debtor,  and  he  may  be 
imprisoned  thereon":  R.  S.,  c.  113,  sec,  20.  To  this  general 
provision,  an  "express  provision  is  by  law  made  to  the  con- 
trary," by  Revised  Statutes,  chapter  61,  sections  4  and  5, 
which  provide,  in  substance,  that  a  married  woman  may 
make  contracts  for  any  lawful  purpose,  prosecute  suits  at  law 
or  in  equity,  and  her  property  may  be  attached  and  taken  on 
execution,  but  "she  cannot  be  arrested  on  writ  or  execution." 
Yet,  as  the  judgment  was  founded  on  a  lawful  contract,  and 
the  debt  was  not  less  than  ten  dollars,  her  arrest  would  have 
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been  strictly  in  accordance  with  the  foregoing  statutory  pro- 
visions, provided  she  had  been  in  fact  a  "single  woman,"  aa 
she  was  described  in  the  original  writ,  judgment,  and  execu- 
tion. 

Does  it  necessarily  follow  that  her  arrest  can  be  the  founda- 
tion of  an  action  for  false  imprisonment  because  she  was  in 
fact  a  married  woman  when  arrested,  and  the  statute  abso- 
lutely exempted  her  from  arrest?  Had  she  been  described  as 
a  married  woman  in  the  execution,  it  might  have  been  void 
on  its  face  and  her  arrest  unauthorized,  the  same  as  if  the 
debt  were  less  than  that  which  authorizes  the  execution  to 
run  against  the  body:  Green  v.  Morse,  5  Me.  292;  Smith  v. 
Cattel,  2  Wils.  376;  Brooks  v.  Hodgkimon,  4  Hurl.  &  N.  712; 
which  is  not  this  case. 

For  the  execution  on  which  she  was  arrested  described  her 
as  a  "single  woman";  personal  service  of  the  writ  was  made 
on  her,  and  she  appeared  by  counsel;  and  without  making 
any  suggestion  that  she  was  in  fact  other  than  as  described 
in  the  writ,  she  suffered  the  action,  after  several  continuances, 
to  go  to  judgment  on  default,  and  only  suggested  her  cover- 
ture after  she  was  arrested  and  taken  to  the  place  where  the 
jail  was  situated. 

The  execution  being  "fair  on  its  face,"  and  having  been  is- 
sued by  a  tribunal  having  complete  jurisdiction  of  the  subject 
of  the  suit  and  of  the  parties,  the  officer  was  protected  in  fol- 
lowing its  mandate;  for  when  armed  with  such  a  process,  the 
justification  of  the  officer  is  essential  to  the  securing  of  a  due, 
prompt,  and  energetic  execution  of  the  law's  behests:  Cameron 
V.  Lightfoot,  2  W.  Black,  1190;  Nichols  v.  Thomas,  4  Mass. 
232;  State  v.  McNally,  34  Me.  210;  56  Am.  Dec.  650;  Gray  v. 
Kimball,  42  Me.  299;  Savacool  v.  Boughton,  5  Wend.  170; 
ErsUne  v.  Ilohnhach,  14  Wall.  613. 

At  an  early  day  the  English  courts,  and  more  recently 
many  of  the  courts  in  the  United  States,  have  had  before 
them  numerous  cases  of  false  imprisonment  against  the  re- 
spective parties  who  caused  the  arrests,  in  which  three  distinct 
principles  have  been  enunciated. 

1.  A  writ  on  execution,  void  for  want  of  jurisdiction  or 
otherwise,  can  be  no  justification  to  a  party  thereto  for  any 
action  under  it;  as,  where  the  debtor  was  arrested  on  a  writ 
or  execution  wherein  the  debt  was  less  than  that  authorizing 
an  arrest:  Green  v.  Morse,  supra;  Smith  v.  Cattel,  supra;  or 
where  an  administratrix  was  arrested  on  an  execution  with- 
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out  suggestion  of  devastavit:  Barker  v.  5mfcam,  3  Wils.  368; 
or  where  a  term  intervened  between  the  teste  and  the  return 
of  a  writ  on  which  the  defendant  was  arrested:  Parsons  v. 
Loyd,  3  Id.  341.  So,  in  case  of  arrest  on  execution  issued 
after  the  judgment  was  paid:  Bates  v.  Pilling,  6  Bam.  &  C. 
38;  or  discharged  under  the  insolvency  statute:  Deyo  v.  Van 
Valkenburg,  5  Hill,  242;  although  in  the  latter  case,  it  seems, 
the  officer  would  not  be  liable  even  if  the  defendant  showed 
his  discharge  before  the  arrest:  Willmarth  v.  Burt,  7  Met.  257. 

2.  Where  a  process  is  not  void,  but  only  voidable  for  some 
irregularity  in  issuing  it,  the  party  is  justified  for  acts  done  in 
accordance  with  it,  provided  it  is  never  actually  superseded; 
but  when  it  is  set  aside  for  the  irregularity,  the  party  at  whose 
instance  it  was  issued  becomes  a  trespasser  for  acts  done  un- 
der it  while  in  force,  as  if  no  process  had  ever  issued.  Thus 
in  trespass  for  false  imprisonment  of  a  certified  bankrupt, 
Buller,  J.,  said:  "The  original  plaintifi"  would  not  be  liable  to 
an  action  of  trespass  till  the  writ  is  superseded,  for  till  then  it 
is  a  justification;  after  a  supersedeas  trespass  will  lie  against 
the  party,  but  still  not  against  the  sheriff.  I  take  this  to  have 
been  settled  over  and  over  again":  Tarlton  v.  Fisher,  2  Doug. 
671,  677;  Prentice  v.  Harrison,  4  Ad.  &  E.,  N.  S.,  850.  So 
where  an  execution  is  issued  against  an  absent  defendant 
without  filing  bond  pursuant  to  statute,  it  is  good  till  super- 
seded: Gard.  Mfg.  Co.  v.  Eeald,  5  Me.  381.  So  where  the 
debtor  was  atrested  On  an  execution  issued  more  than  a  year 
after  the  date  of  the  judgment,  without  a  scire  facias  to  revive 
it:  Codrington  v.  Lloyd,  8  Ad.  &  E.  449;  Blanchenay  v.  Burt, 
4  Ad.  &  E.,  N.  S.,  707;  Kerr  v.  Mount,  28  N.  Y.  659,  and  cases 
there  cited. 

3.  When  the  process  is  neither  irregular  nor  void,  but  is 
simply  erroneous,  then  the  party  is  forever  protected  for  what- 
ever he  had  done  under  it  before  it  is  reversed.  This  rule  has 
been  said  to  be  founded  in  public  policy,  that  parties  may  be 
induced  freely  to  resort  to  the  courts  for  the  enforcement  of 
their  rights  and  the  remedy  of  their  grievances,  without  the 
risk  of  undue  punishment  for  their  own  ignorance  of  the  law, 
or  for  the  errors  of  courts:  Marks  v.  Townsend,  97  N.  Y.  590, 
695.  "  It  is  incomprehensible,"  said  Lord  Kenyon  in  Belle  v. 
Broadhent,  3  Term  Rep.  185,  "  to  say  that  a  person  shall  be 
considered  a  trespasser  who  acts  under  a  process  of  court." 
"  There  is  a  great  difference,"  remarked  Lord  Chief  Justice 
Do  Grey,  "  between  erroneous  process  and  irregular  (that  is  to 
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Bay,  void)  process.  The  first  stands  valid  and  good  until  it  be 
reversed;  the  latter  is  an  absolute  nullity  from  the  beginning. 
The  party  may  justify  under  the  first  until  it  be  reversed,  but 
he  cannot  under  the  latter,  because  it  was  his  own  fault  that 
it  was  irregular  and  void  at  first":  Parsons  v.  Loyd,  3  Wils. 
341,  345. 

So  in  Philips  v.  BiroUj  1  Strange,  509,  it  was  said  that  a 
plaintiflF  is  not  justified  by  a  judgment  (process  ?)  set  aside 
for  irregularity  as  he  is  where  reversed  on  error,  "  for  in  case 
of  error  it  is  no  fault  of  the  party,  but  of  the  court,  and  there- 
fore binds  till  reversed."  So  where  a  process  of  attachment 
sued  out  by  a  party  is  afterwards  set  aside  on  appeal  for  error, 
the  party  is  not  liable  for  trespass  under  it;  but  when  set  aside 
for  irregularity  or  bad  faith  in  obtaining  it,  may  be:  Williams  v. 
Smith,  14  Com.  B.,  N.  S.,  108  Eng.  Com.  L.  594.  Williams,  J., 
said:  "The  master  of  the  rolls  came  to  the  conclusion  that 
the  facts  warranted  the  attachment.  That  opinion  was  pro- 
nounced by  the  lord  justices  upon  appeal  to  be  erroneous. 
That  brings  the  case  within  that  class  of  cases  where  it  has 
been  held  that  the  party  causing  process  to  be  issued  is  not 
responsible  for  anything  that  is  done  under  it  when  the  process 
is  afterward  set  aside,  not  for  irregularity,  but  for  error." 
Wills,  J.,  said:  "It  by  no  means  follows,  that  because  a  writ 
of  attachment  is  set  aside,  an  action  for  false  imprisonment 
lies  against  those  who  procured  it  to  be  issued.  If  that  were 
so,  this  absurd  consequence  would  follow,  that  every  person 
concerned  in  enforcing  the  execution  of  a  judgment  would  be 
held  responsible  for  its  correctness.  When  an  execution  is  set 
aside  on  the  ground  of  an  erroneous  judgment,  the  plain tifi' or 
his  attorney  is  no  more  liable  to  an  action  than  the  sherifif  who 
executes  the  process  is.  In  order  to  entitle  the  party  against 
whom  process  issues  to  maintain  an  action  for  any  interme- 
diate acts  done  under  it,  he  must  show  that  it  has  been  set 
aside  by  reason  of  some  misconduct,  or  at  least  some  irregu- 
larity on  the  part  of  the  person  who  sued  it  out." 

So  where  a  plaintiff,  notwithstanding  an  insolvent  discharge 
exempting  the  defendant  from  execution,  obtained  a  general 
judgment  and  procured  an  execution  on  which  the  defendant 
was  arrested,  the  judgment  was  held  to  be  simply  erroneous, 
and  protected  the  plaintifi"  from  an  action  for  false  imprison- 
ment: Brown  v.  Crowl,  6  Wend.  298.  See  also  Day  v.  Bach^ 
87  N.  Y.  56;  Marks  v.  Townsend,  supra,  and  the  cases  therein 
cited  for  illustrations  of  this  rule. 
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Upon  recurring  to  the  process  in  the  caue  at  bar,  as  already 
seen,  the  court  had  full  jurisdiction  of  the  subject  of  the  suit 
as  well  as  of  the  parties;  that  none  of  the  regular  judicial 
methods  or  rules  of  practice  were  omitted  from  the  suing  out 
of  the  writ  to  and  including  the  service  of  the  execution;  but 
all  was  regular  and  in  strict  conformance  with  the  law  and 
facts  presented  in  the  case.  "  The  plaintiff's  exemption  from 
imprisonment,"  said  Morton,  C.  J.,  in  Cassier  v.  Fales^  139 
Mass.  461,  462,  *'  under  the  writ,  arises  not  from  any  irregu- 
larity or  illegality  in  the  writ,  but  from  his  personal  privilege 
of  infancy."  The  judgment  and  execution  in  this  case  at  most 
were  simply  erroneous  so  far  as  they  authorized  her  arrest, 
and  all  by  reason  of  her  omission  to  suggest  her  coverture 
when  she  had  ample  opportunity  to  do  so.  And  so  long  as 
that  judgment  remains  unreversed,  any  act  done  under  it  and 
in  accordance  with  the  execution  duly  issued  on  it  is  pro- 
tected, whether  done  by  the  officer  or  the  party.  And  the 
fact  that  this  defendant  was  notified  of  the  coverture  was  im- 
material, for  it  could  not  then  afiect  the  validity  of  the  judg- 
ment. The  case  of  Cassier  v.  Fales,  supra,  we  consider  to  be 
decisive  of  this  on  the  ground  that  the  violation  of  a  personal 
privilege  is  no  ground  for  on  action  for  false  imprisonment: 
Deyo  V.  Van  ValJcenhurg,  supra;  Smith  v.  JoneSj  76  Me.  138;  49 
Am.  Rep.  598. 

"We  may  add  that  the  king's  bench  declined  to  discharge  a 
married  woman  from  arrest  on  execution,  where,  as  in  this 
case,  being  sued  as  a  feme  sole,  she  sufiered  judgment  to  go  by 
default,  and  was  subsequently  arrested  on  the  execution.  On 
application  for  her  discharge.  Lord  Chief  Justice  Tenterden 
said:  "She  must  be  left  to  her  writ  of  error":  Moses  v.  Rich' 
ardson,  8  Barn.  &  C.  421.  This  case  was  followed  by  Pool  v. 
Canning,  L.  R.  2  P.  C.  241,  where  a  married  woman,  being 
sued  as  a  feme  sole,  pleaded  coverture,  but  failing  to  sustain 
the  plea  by  evidence,  the  verdict  was  against  her.  Willis,  J., 
said:  "There  is  no  authority  for  extending  the  power  of  dis- 
charge to  the  case  of  one  sued  as  a  feme  sole  sufiering  judg- 
ment on  default,  or  to  a  case  of  a  married  woman  who  pleaded 
her  coverture  and  allowed  the  verdict  to  go  against  her  on 
trial  of  that  issue." 

Moreover  this  court  refused,  on  a  writ  of  error,  to  reverse  a 
judgment  rendered  on  default  against  a  husband  and  wife, 
there  being  nothing  in  the  original  writ  to  indicate  the  exist- 
ence of  such  relation,  the  court  held  that  she  was  sued  as  a 
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feme  sole;  and  having  neglected  a  fair  opportunity  to  plead 
her  coverture  and  make  her  defense,  she  cannot  maintain  a 
writ  of  error  to  reverse  the  judgment:  Weston  v.  Palmer^  51 
Me.  73. 
Exceptions  sustained. 

LiABiLiTT  ov  OnroEB  roB  Abbest.  —  An  officer  will  not  be  justified  by 
his  writ  if  he  arrests  the  wrong  person,  unless  his  mistake  was  made  through 
misrepresentation  of  the  person  arrested:  Freeman  on  Executions,  sec.  460; 
Dunston  v.  Paterson,  2  Com.  B.,  N.  S.,  495;  Kelley  v.  Latorenee,  3  Hurl.  &  C. 
1;  note  to  Eanea  v.  State,  44  Am.  Dec.  292. 

No  Action  Lies  tob  Abbest  on  Cinii  Pbooess  of  a  witneM  returning 
home  from  court  and  privileged  from  arrest:  Bmith  r.  Jones,  76  Me.  138;  49 
Am.  Bep.  698. 

Luxnixr  ov  Pabtt  PsoouBiNa  Abbest:  See  note,  64  Am.  Deo.  264. 
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3crBBa8  Imtausatks  CIontbact  fob  Salb  ow  Psofkbtt  where  the  fret 
will  of  one  of  the  parties  ia  constrained,  and  hia  consent  is  induced  bj 
threats  of  the  other  party  to  do  him  bodily  injury,  and  the  party  whose 
consent  has  been  procured  by  duress  cannot  be  convicted  of  larceny  for 
subsequently  removing  the  property  alleged  to  have  been  sold  by  him. 

To  Vest  Titlb  undeb  Contbact  of  Salb  o7  Febsonal  Pbofbbtt,  th« 
agreement  must  ascertain  the  precise  article  to  be  delivered,  the  price 
must  be  agreed  or  paid,  and  where  the  quantity  is  to  be  taken  from 
a  bulk,  it  must  be  set  apart  and  delivered,  or  there  must  be  an  i^ree- 
ment  to  consider  it  as  belonging  to  and  held  for  the  purchaser.  One 
who  has  entered  into  a  merely  executory  contract  for  the  sale  of  prop* 
erty,  without  having  parted  with  the  title  thereto,  cannot  be  oonvictttl 
for  stealing  the  property. 

Indictment  for  larceny.  The  defendant  was  convicted.  The 
other  facts  are  stated  in  the  opinion. 

Martin  and  Cochran,  for  the  plaintiff  in  error. 

C.  C.  Smith,  solicitor-general,  by  Harrison  and  Peeples,  for 
the  state. 

Hall,  J.  The  question  on  which  this  case  turns  is,  whether 
the  contract  between  the  defendant  Love,  and  the  prosecutor 
Grace,  made  on  the  28th  of  December,  1885,  conveyed  the  title 
to  the  com  alleged  to  have  been  stolen  by  the  defendant,  out 
of  him,  and  placed  it  in  Grace.  If  it  did  not  so  convey  title, 
the  defendant  could  not  have  been  convicted  of  larceny  from 
the  house,  and  a  verdict  finding  him  guilty  would  be  contrary 
to  law.    Whether  the  contract  under  which  it  is  claimed  the 
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title  was  conveyed  to  the  prosecutor  had  that  effect,  will  de- 
pend upon  its  validity  and  completeness. 

1.  It  is  scarcely  doubtful  that  this  contract  and  sale  was  the 
result  of  duress  on  the  part  of  the  prosecutor  towards  the  de- 
fendant whose  free  will  was  constrained,  and  whose  consent 
was  induced  by  threats  of  the  prosecutor  to  do  him  bodily 
harm.  Those  threats  might  have  constrained  his  will,  and 
actually  have  induced  him  to  enter  into  this  contract  contrary 
to  his  will.  If  such  were  the  case,  it  would  not  only  avoid  the 
contract,  but  do  away  with  the  sale  which,  it  is  alleged,  wag 
thereby  affected:  Code,  sees.  2762,  2637,  2633;  Crawford  v. 
CatOf  22  Ga.  594;  Jones  v.  Rogers  and  Son,  36  Id.  157.  In 
both  these  cases  the  party  who  was  induced  to  make  the  con- 
tract by  duress  was  relieved  from  its  operation  and  effect,  and 
it  was  declared  void  in  consequence  of  the  illegal  manner  in 
which  it  was  induced. 

In  this  case  the  defendant  was  a  negro,  and  a  tenant  of 
the  prosecutor,  who  had  borrowed  from  him  corn  made  on  the 
place  the  previous  year,  under  agreement  to  return  it  at  the 
end  of  the  year  1885.  The  prosecutor  had  sold  the  defendant 
a  mule,  and  at  the  time  of  the  sale  took  from  him  a  note  for 
$170,  payable  on  the  first  day  of  October,  1885,  and  at  the 
same  time  executed  to  him  a  mortgage  on  a  mule,  and  the 
corn  and  fodder  then  on  the  place,  consisting  of  one  hundred 
bushels  of  corn  and  three  stacks  of  fodder.  This  note  and 
mortgage  both  bore  date  on  the  15th  of  November,  1884,  and 
the  corn  and  fodder  mentioned  in  them  was  that  which  the 
defendant  was  permitted  to  use,  and  which  he  promised  to 
'return  at  the  end  of  1885.  It  seems  that  the  defendant,  on 
the  twenty-eighth  day  of  December,  1885,  had  paid  all  the  rent 
due  to  the  prosecutor  for  the  year  1885,  and  had  also  paid  a 
store  account  which  he  owed  him;  but  being  unable  to  pay  for 
the  mule,  he  had  delivered  it  to  the  prosecutor  on  that  day,  as 
he  alleges,  in  satisfaction  of  the  entire  claim  that  the  prose- 
cutor had  against  him.  The  prosecutor  insists  that  he  was 
also  to  have  the  corn  made  on  the  place  that  year,  and  which 
was  stored  in  the  crib,  in  satisfaction  of  this  claim.  No  price 
was  agreed  on  for  the  corn  or  the  mule,  nor  was  the  quantity 
of  corn  ascertained.  The  prosecutor  supposed  that  there  were 
ninety  or  a  hundred  bushels  of  corn  in  the  crib,  worth  in  the 
market  sixty-five  cents  a  bushel.  This  alleged  contract  was 
made  on  Saturday,  and  the  prosecutor  was  to  go  on  Monday 
to  measure  up  the  corn.    At  the  sam^  time  the  defendant 


236  Love  v.  State.  [Georgia, 

turned  over  to  the  prosecutor  the  key  of  the  crib,  which  prose- 
cutor redelivered  to  him  to  enable  him  to  get  out  some  cloth> 
ing  and  meat  that  belonged  to  his  family. 

On  the  trial,  the  prosecutor  swore  that  the  defendant  agreed 
to  turn  over  to  him  all  the  corn  and  fodder  in  settlement  of 
the  demand  he  held  against  him.  He  testified  that  he  cursed 
the  defendant  on  Saturday,  December  28th,  and  told  him  not 
to  move  the  corn;  said  he  ought  to  have  cursed  him  more,  and 
told  him  if  he  moved  the  corn  he  would  hurt  him.  Borum, 
one  of  the  state's  witnesses,  swore  that  he  heard  Grace,  the 
prosecutor,  say  to  the  defendant  that  he  would  punish  him  if 
he  moved  the  com.  The  defendant  replied  that  "  he  would 
have  nothing  more  to  do  with  it."  Love,  another  witness  for 
the  state,  swore  that  he  was  present  on  that  day,  and  heard 
the  prosecutor  tell  the  defendant  "  if  he  moved  the  corn  from 
the  crib,  he  would  get  his  meat."  He  was  cursing  the  defend- 
ant, "and  told  him  it  was  his  corn,  and  not  to  move  it,  for  if 
he  did  he  would  hurt  him."  The  defendant,  in  his  statement, 
said  that  Grace  cursed  him  and  had  out  his  knife,  and  told 
him  not  to  move  it,  or  he  would  hurt  him ;  not  to  move  any 
of  the  corn  or  fodder,  that  ho  was  going  to  take  it;  he  waa 
afraid  all  the  time  that  Grace  was  going  to  hurt  or  kill  him; 
he  never  did  consent  to  his  taking  any  corn  or  fodder,  and 
never  turned  it  over  to  him,  or  consented  to  his  taking  it.  Ho 
swore  he  would  kill  him  if  he  moved  it,  and  would  ask  defend- 
ant if  he  heard  him,  and  defendant  would  say  he  did.  The 
defendant  said  that  it  was  his  corn,  and  that  Captain  Martin, 
his  lawyer,  told  him  he  could  move  it,  as  he  had  never  given 
it  up;  he  never  did  consent  that  Grace  should  take  his  com;' 
Grace  kept  him  afraid  of  him,  and  when  he  said  he  was  going 
to  take  it,  defendant  was  afraid  to  say  he  should  not.  Al- 
though the  prosecutor  had  the  right  to  rebut  this  statement, 
it  is  somewhat  remarkable  that  he  offered  no  evidence  contra- 
dicting or  explaining  its  material  parts.  Taking  all  the  evi- 
dence together,  it  is  quite  plain  that  the  defendant's  consent 
to  this  arrangement  was  not  free,  and  that  his  will  might 
have  been  constrained  by  the  threats,  and  his  consent  to  it  in- 
duced by  the  violent  conduct  of  the  prosecutor. 

2.  But  had  there  been  no  violence  or  intimidation  used  on 
that  occasion,  and  had  the  contract  been  fair  and  voluntary, 
it  is  not  certain  that  it  was  sufBcient  to  have  vested  the  title 
to  the  corn  agreed  to  be  conveyed  by  it  in  the  purchaser.  To 
have  this  effect,  it  should  have  been  executed;  whereas  it  waa 
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only  executory.  There  was  no  cancellation  or  delivery  of  the 
note  and  mortgage  held  by  the  prosecutor  to  the  defendant; 
no  price  was  paid,  and  none  agreed  on.  The  quantity  of  corn 
contained  in  the  crib  had  not  been  ascertained.  This  was  to 
be  done  by  measuring  it  on  the  following  Monday.  There  was 
no  estimate  made  by  the  parties  as  to  the  quantity  contained 
in  the  crib.  According  to  the  mortgage,  the  quantity  of  corn 
loaned  to  the  defendant  was  about  one  hundred  bushels.  So 
incomplete  a  contract  could  scarcely,  under  the  well-settled 
rule  of  law,  divest  the  defendant's  title  to  the  property  in 
question,  and  vest  it  in  the  prosecutor.  The  principle  that, 
in  order  to  vest  title  under  a  contract  of  sale,  the  agreement 
must  ascertain  the  precise  article  to  bo  delivered,  that  the 
price  should  be  agreed  or  paid,  that  where  the  quantity  is  to 
be  taken  from  a  bulk  it  should  be  set  apart  and  delivered,  or 
there  should  be  an  agreement  to  consider  it  as  belonging  to 
and  held  for  the  purchasers,  seems  to  be  well  established,  both 
by  our  own  decisions  and  the  decisions  of  other  courts,  and  it 
has  gone  into  the  text-books  on  sales  and  contracts:  Bowers  v. 
Anderson,  49  Ga.  148;  Flanders  and  Huguenin  v.  Maynard,  58 
Id.  56;  1  Benjamin  on  Sales,  sec.  408;  Id.,  sees.  488,  508,  and 
succeeding  sections,  passim. 

That  the  defendant  could  not  be  indicted  for  stealing  corn 
when  he  had  not  parted  with  the  title,  and  had  only  entered 
into  a  contract  to  part  with  it,  which  was  inchoate  and  not 
fully  performed  by  either  of  the  parties,  we  think  is  too  plain 
to  admit  of  doubt.  To  justify  his  conviction,  the  evidence 
should  have  removed  all  reasonable  doubt  upon  this  point  as 
well  as  upon  the  question  of  the  duress  by  which  the  defend- 
ant may  have  been  induced  to  enter  into  the  agreement.  Jus- 
tice, as  it  seems  to  us,  requires  a  fuller  investigation  of  thes© 
questions  than  this  record  discloses  was  had  on  the  trial. 

Judgment  reversed.  

D0BESS  WILL  Avoid  Contract  at  Law  ob  nc  Equixt:  See  Central  Bank 
T.  Copeland,  18  Md.  305;  81  Am.  Dec.  597,  aad  note. 

Sale  or  Goods  is  Complete,  and  Tulb  Passes  at  Once,  where  the  seller 
makes  a  proposition  and  the  bayer  accepts,  and  the  goods  are  delivered,  and 
nothing  remains  to  be  done  to  identify  them,  or  in  any  way  prepare  them 
for  delivery:  Cleveland  v.  Williams,  29  Tex.  204;  94  Am.  Dec.  274;  South- 
western Freiglit  etc  Co.  y.  Williams,  44  Mo.  71;  100  Am.  Dec.  266. 

Partt  cannot  be  Qxnutr  or  Labcent  ot  his  Own  Pbopebtt,  onless  the 
person  from  whom  it  was  taken  had  the  right  to  powesaion:  Sea  extended 
note  to  State  r.  Homes,  67  Am.  Dec.  278  et  seq. 
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Okb  Who  Estkbs  Onor  Otttes  Doob  of  Bvtldtsq,  and  Bbeakb  Orsv 
ImtES  DooBS  with  intent  to  steal,  may  be  convicted  of  burglary. 

Puu  or  FoBMSs  CoimcrnoN  inrsr  be  Special,  and  for  its  support  it  ia 
necessary  to  show  the  legal  conviction  of  the  defendant,  on  an  in> 
dictment  free  from  error,  in  a  court  having  jurisdiction,  and  also 
the  identity  of  the  person  convicted,  and  of  the  offense  of  which  ho  was 
convicted.  If  such  a  plea  is  general,  vague,  and  iincertain,  is  supported 
only  by  proof  equally  uncertain,  and  the  former  indictment  upon  which 
the  defendant  was  alleged  to  have  been  convicted  does  not  appear  in  the 
record,  it  should  be  overruled. 

Ajlthouoh  CoinrEssioK  Iitduced  bt  Thbeats  is  nov  Evidence,  yet  if  it  be 
attended  by  extraneous  facts  which  show  that  it  is  true,  any  such  facta 
thus  developed,  which  go  to  prove  the  crime  of  which  the  defendant  was 
suspected,  will  be  received  as  testimony;  and  if  such  confession  be  proved 
true  by  the  discovery  to  which  it  leads,  it  will  be  admissible;  in  case  of 
larceny,  however,  the  property  must  be  identified  by  other  evidence  as 
that  which  was  actually  stolen. 

Indictment  for  burglary.  The  defendant  pleaded  the  gen- 
eral issue;  and  further,  that  if  he  was  guilty  of  said  ofifense  he 
had  been  convicted  thereof  under  the  charge  of  larceny  from 
the  house.  The  charge  of  the  court,  relating  to  the  confession 
of  the  defendant,  which  is  referred  to  in  the  opinion,  is  as  fol- 
lows: "One  cannot  be  convicted  on  his  confessions  alone,  if 
the  confessions  are  illegally  obtained.  But  if  there  are  facts 
that  come  in  as  testimony  that  are  consistent  with  that  confes- 
sion, then  the  jury  may  judge  whether  the  confession  is  true  or 
not.  They  have  introduced  some  facts  in  connection  with  the 
confession;  therefore  the  confession  will  remain  in,  to  be 
judged  of  by  the  jury."     Other  facts  are  stated  in  the  opinion. 

F.  R.  Walker^  for  the  plaintiff  in  error. 

C  D.  Hill,  solicitoT'general,  Jamea  Mayaon,  and  W.  P.  HUly 
for  the  state. 

Hall,  J.  1.  The  indictment  charges  the  defendant  with 
breaking  and  entering  the  depot  building  of  the  Western  and 
Atlantic  Railroad  Company,  where  valuable  goods  were  con- 
tained, with  intent  to  steal,  etc.  The  proof  showed  that  the 
outer  door  was  left  open,  but  that  after  getting  into  the  build- 
ing, which  had  numerous  apartments,  the  doors  to  each  of 
these,  in  which  the  postage-stamps  belonging  to  the  company 
were  deposited,  were  broken  and  entered,  and  they  were  stolen 
and  carried  away  by  the  defendant.  It  is  now  insisted  that 
neither  the  charge  in  the  indictment  nor  the  facts  in  proof 
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made  out  the  offense  of  burglary  against  the  defendant;  that 
in  order  to  fix  legal  guilt  upon  him,  it  should  have  been  al- 
leged and  proved  that  he  effected  his  entrance  by  breaking 
the  door  through  which  he  got  into  the  house,  and  not  by 
showing  that  after  entering  it,  La  broke  either  of  the  doors  of 
the  departments  in  it,  where  the  valuables  in  question  were 
found.  Such,  however,  is  not  our  apprehension  of  the  law. 
It  is  well  settled  by  a  number  of  cases  that  where  a  party  is 
indicted  for  breaking  and  entering  an  outhouse  within  the 
curtilage  or  protection  of  a  mansion  or  dwelling,  the  burglary 
should  be  laid  as  having  been  done  in  the  dwelling-house:  1 
Wharton's  Criminal  Law,  sec.  815,  and  citations.  If  this  be 
true  as  to  an  outhouse  within  the  protection  of  the  mansion  or 
dwelling-house,  a  fortiori  would  it  be  so  as  to  an  apartment  in 
the  house,  a  party's  place  of  business  in  which  his  goods,  wares, 
etc.,  were  stored  or  contained,  and  which  was  broken  and  en- 
tered with  an  intent  to  commit  a  larceny  upon  the  articles  of 
value  therein  contained.  This  indictment  does  not  allege  in 
terms  that  the  depot  was  the  place  of  business  of  the  railroad 
company,  but  no  specific  objection  was  taken  to  it  on  this  ac- 
count, and  had  there  been  one,  we  are  not  prepared  to  hold 
that  it  was  tenable,  as  the  offense,  though  not  charged  in  the 
terms  and  language  of  the  code,  is  so  plainly  set  forth  that  its 
nature  could  be  easily  understood  by  the  jury.  It  is  always 
best,  however,  to  avoid  cavil  or  dispute,  to  conform  to  the  very 
words  of  the  statute  on  which  the  accusation  is  based.  On 
this  point,  there  was  no  error  in  the  instruction  given  by  the 
court. 

2.  Nor  was  there  any  error  as  to  the  defense  attempted  to 
be  set  up  that  the  defendant  had  been  previously  convicted 
and  punished  for  the  act  constituting  the  offense  for  which  he 
was  then  on  trial.  There  had  been  numerous  pilferings  of 
stamps  and  other  articles  from  this  and  an  adjacent  building 
within  the  curtilage,  so  to  speak,  extending  over  a  period  of 
three  or  four  weeks;  some  of  them  undoubtedly  amounted  to 
nothing  more  than  larceny  from  the  house,  and  of  that  offense 
the  defendant  had  been  convicted,  but  it  is  neither  alleged  nor 
shown  by  proof  that  the  one  for  which  he  was  tried  and  con- 
victed was  the  burglary  for  which  he  was  then  being  tried. 
The  plea  is  general,  when,  by  the  requirements  of  the  law,  it 
should  have  been  special;  it  necessarily  consists  of  two  mat- 
ters, viz.:  1.  Matter  of  record,  to  wit,  the  former  indictment 
and  conviction;  and  2.  Matter  of  fact,  to  wit,  the  identity  of 
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the  person  convicted,  and  of  the  oflfense  of  which  ho  was  con- 
victed. To  support  the  first  matter,  it  is  necessary  to  show 
that  the  defendant  was  legally  convicted  on  an  indictment 
free  from  error,  in  a  court  having  jurisdiction.  These  latter 
questions  are  to  be  determined  by  the  court,  but  issue  may  be 
taken,  not  only  upon  the  identity  of  the  offender  and  the 
offense,  but  upon  the  existence  of  the  record,  and  either  or  all 
these  issues  would  have  to  be  submitted  to  the  jury:  Whar- 
ton's Criminal  Pleading  and  Practice,  sees.  477-483.  In  these 
essential  particulars,  this  plea  is  altogether  deficient,  nor  is 
the  proof  offered  to  sustain  it  less  uncertain,  for  even  the  for- 
mer indictment  upon  which  it  was  alleged  that  the  defendant 
was  convicted,  although  generally  referred  to  as  exhibit  A, 
attached  to  the  evidence,  does  not  appear  in  this  record.  In 
its  absence,  we  cannot  determine  that  the  court  committed 
error  in  the  disposition  he  made  of  it;  the  fair  presumption  is 
directly  the  contrary  of  this. 

3.  The  remaining  question  is  one  of  much  more  difficulty. 
Certain  confessions  of  the  defendant  were  given  in  evidence. 
After  they  had  gone  to  the  jury,  it  was  ascertained  that  they 
had  been  improperly  obtained,  the  defendant  having  been  told 
that  he  had  best  make  them.  No  preliminary  investigation 
was  had  to  test  their  competency,  but  when  the  testimony 
was  nearly  all  in,  his  counsel  moved  to  reject  them;  but  while 
admitting  that  they  had  been  obtained  in  an  improper  man- 
ner, the  judge  refused  to  reject  them  unconditionally,  care- 
fully instructing  the  jury  as  to  the  circumstances,  extent,  and 
purposes  for  which  they  should  be  treated  as  evidence,  and  if 
none  of  the  facts  which  render  them  evidence  existed,  direct- 
ing them  to  be  rejected  altogether.  He  informed  the  jury 
that  if  nothing  more  than  the  confessions  thus  improperly 
obtained  had  appeared  in  the  evidence,  he  would  not  have 
permitted  them  to  consider  them  at  all,  but  that  where  the 
confession  pointed  to  a  substantive  fact,  from  which  guilt 
could  be  inferred  or  established,  the  law  deemed  it  competent 
proof;  and  cautioning  them  that  inference  was  not  conviction, 
and  that  the  independent  facts  brought  to  light  by  the  ^  con- 
fession must  be  established  by  other  proof  than  the  confession 
itself,  they  were  permitted  to  consider  the  confession  as  a 
circumstance  in  connection  with  the  facts  thus  developed  in 
reaching  a  conclusion  as  to  his  guilt,  of  which  they  must  be 
satisfied  from  all  the  evidence,  including  the  fact  that  the 
confession  was  made  beyond  a  reasonable  doubt.     "Although 
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confessions  made  by  threats  or  promises,"  eaya  Wharton's 
Criminal  Evidence,  sec.  678,  "are  not  evidence,  yet  if  they 
are  attended  by  extraneous  facts,  which  show  that  they  are  true 
[the  Italics  ours],  any  such  facts  thus  developed,  and  which 
go  to  prove  the  crime  of  which  the  defendant  was  suspected, 
will  be  received  as  testimony;  e.  g.,  where  the  party  thus  con- 
fessing points  out  or  tells  where  the  stolen  property  is,  or  where 
he  states  where  the  deceased  was  buried,  or  gives  a  clew  to 
other  evidence  which  proves  the  case.  But  if,  in  consequence 
of  the  confession  of  the  prisoner  thus  improperly  drawn  out, 
the  search  for  the  property  or  person  in  question  proves  in- 
effectual, no  proof  of  confession  or  search  will  be  received. 
And  in  case  of  larceny,  the  property  must  be  identified  by 
other  evidence  as  that  which  was  actually  stolen."  This  suc- 
cinct statement  of  the  law  is  supported  by  a  number  of  cases, 
English  and  American,  referred  to  and  cited  in  the  foot-notes 
to  the  text.  Two  of  these  we  especially  invoke:  Laros  v.  Com- 
monwealth, 84  Pa.  St.  200,  where  Chief  Justice  Agnew,  who  de- 
livered the  opinion  of  the  court,  pointedly  says  (p.  209):  "An 
admission,  not  competent  as  a  confession,  is  admissible  when 
its  truth  is  proved  by  the  revelation  of  the  fact  by  search." 
See  also  Sampson  v.  State,  54  Ala.  241.  The  discovery  made 
in  consequence  thereof  involves  the  admission  of  the  confes- 
sion BO  far  as  it  relates  to  such  discovery.  The  reason  for  re- 
jecting confessions  improperly  obtained  is  their  liability  to 
prove  false  by  reason  of  the  motive  which  induces  them,  but 
when  they  are  corroborated  and  confirmed  by  the  discovery 
to  which  they  lead,  the  reason  for  their  rejection  ceases,  and 
ratione  cessante,  ipsa  lex  cessat.  So  far  as  we  can  understand 
the  scope  and  bearing  of  this  charge,  it  goes  to  this  extent,  and 
no  further. 

The  failure  to  test  the  competency  of  the  confession  by  an 
inquiry  preliminary  to  their  admission,  thereby  allowing  them 
to  make  an  improper  impression  upon  the  minds  of  the  jury, 
doubtless  influenced  the  presiding  judge  to  deliver  this  charge, 
limiting  and  restraining  the  force  and  effect  which  such  ad- 
missions would  have  without  it,  and  was,  in  fact,  more  favor- 
able to  the  defendant  than  if  the  motion  of  his  counsel  had 
prevailed,  and  the  testimony,  without  more,  had  been  rejected. 
We  might,  and  probably  ought  to,  have  declined  to  consider 
the  general  exception  made  to  this  charge,  in  which  no  spe- 
cific error  is  alleged  or  pointed  out.  If  the  case,  in  our  opin- 
ion, had  not  been  clear  upon  the  proof,  we  should  have  been 
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less  reluctant  to  interfere,  and  to  arrest  the  execution  of  the 
sentence. 
Judgment  affirmed.  

CoNTBasiONS,  ADinsaiON  of  in  Evidkncb. — It  la  important  to  keep  in 
mind  the  distinction  between  confessions  and  admissions.  Greenleaf  says: 
"In  oar  law,  the  term  'admission'  is  usually  applied  to  civil  transactions, 
and  to  those  matters  of  fact  in  criminal  cases  which  do  not  involve  crimi- 
nal intent;  the  term  '  confession '  being  generally  restricted  to  acknowledg- 
ments of  guilt":  1  Greenl.  Ev.,  sec.  170.  Currey,  C.  J.,  in  delivering 
the  opinion  of  the  court  in  People  v.  Strong,  30  Cal.  151,  157,  thus  defines 
"confession":  "A  confession,  in  criminal  law,  is  the  voluntary  declaration 
made  by  a  person  who  has  committed  a  crime  or  misdemeanor,  to  another, 
of  the  agency  or  participation  he  had  in  the  same."  And  in  delivering  the 
opinion  of  the  court  in  People  v.  Parton,  49  Id.  632,  637,  McKinstry,  J., 
said:  "A  confession  is  a  person's  declaration  of  hia  agency  or  participation  in 
a  crime.  The  term  is  restricted  to  acknowledgments  of  guilt ":  See  also  Peo- 
ple V.  Velarde,  69  Id.  461. 

APMTa.srBn.TTY.  —  A  confession  freely  and  voluntarily  made  is  not  only  ad- 
missible in  evidence,  but  is  evidence  of  the  most  complete  and  satisfactory 
nature.  It  is  difficult  to  conceive  how  any  person  can  voluntarily  and  freely 
confess  himself  guilty  of  the  commission  of  a  crime  unless  urged  to  do  so  by 
the  promptings  of  truth  and  conscience.  As,  however,  the  history  of  crimi- 
nal jurisprudence  contains  numerous  well-authenticated  cases  in  which  per- 
sons accused  of  crime  have  confessed  themselves  guilty  of  imaginary  and 
impossible  crimes,  and  of  crimes  that  were  afterwards  proved  never  to  have 
been  committed  at  all,  it  has  become  a  well-established  doctrine  of  English 
and  American  law  that  confessions  of  guilt  should  be  received  with  caution, 
especially  where  the  evidence  ofPered  is  of  verbal  confessions.  And  the  courts 
are  very  careful,  before  admitting  confessions  in  evidence,  to  satisfy  them- 
selves that  they  were  not  made  under  the  influence  of  hope  or  fear,  or  of  any 
inducement  that  would  be  likely  to  lead  the  persons  who  made  them  to  make 
an  untrue  confession.  The  admissibility  or  inadmissibility  of  a  confession  is 
to  be  determined  by  ascertaining  whether  or  not  it  was  induced  by  such  means 
as  would  be  likely  to  make  the  accused  confess  that  he  had  committed  a  crime 
which  in  fact  he  did  not  commit:  Commontoealih  v.  Knapp,  9  Pick.  496;  20 
Am.  Dec.  491;  Joy  on  Confessions,  51.  It  is  a  well-established  rule  of  evi- 
dence that  confessions  freely  and  voluntarily  made  by  persons  accused  of 
crime  are  admissible  in  evidence  against  them:  Hopt  v.  Utah,  110  U.  S.  574; 
Law9on  v.  State,  20  Ala.  65;  66  Am.  Dec.  182;  Carroll  v.  State,  23  Ala.  28; 
68  Am.  Dec.  282;  Briber  v.  State,  26  Ala.  129;  Porter  v.  State,  55  Id.  99;  Peo- 
ple V.  MoHier,  68  Cal.  262;  People  v.  Brown,  59  Id.  345;  State  v.  Darnell,  1 
Houst.  C.  C.  321;  Co<^  v.  State,  11  Ga.  53;  66  Am.  Deo.  410;  Stale  v.  Grant, 
22  Me.  171;  People  v.  Barker,  60  Mich.  277;  1  Am.  St.  Rep.  601;  State  v. 
Staley,  14  Minn.  105;  People  v.  McMaJum,  16  N.  Y.  384;  PeopU  v.  Wentz, 
37  Id.  303;  State  v.  Howard,  92  N.  C.  772;  State  v.  McDonald,  73  Id. 
346;  CommonwedUh  v.  Eanlon,  3  Brewst.  461;  State  v.  Kirhy,  1  Strobh.  155; 
AUeny.  Stale,  12  Tex.  App.  190;  Womaek  v.  State,  16  Id.  178;  SmUh  v. 
Commonwealth,  10  Oratt.  734;  Shifflet  v.  Commontoealih,  14  Id.  662.  And 
BOoh  a  confession  is  not  inadmissible  merely  because  it  was  made  in  reply 
to  a  question  which  assumed  the  guilt  of  the  accused:  Carroll  v.  State,  23 
Ala.  28;  People  v.  Wente,  37  N.  Y.  303.    Nor  is  a  voluntary  confession  inad- 
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missible  because  the  person  to  whom  it  was  made  promised  that  he  would 
not  say  anything  about  it:  State  v.  Darnell,  1  Houst,  C.  C.  321.  And  a  con- 
fession is  regarded  as  yolnntary  when  it  proceeds  from  the  spontaneoua  ex- 
pressions of  the  mind,  free  from  the  influence  of  any  extraneous  disturbing 
cause:  People  v.  Wentz,  37  N.  Y.  303;  People  v,  McMaJum,  15  Id.  384.  A 
confession  is  not  inadmissible  merely  because  the  accused,  in  making  it,  was 
actuated  by  the  belief  that  he  was  suspected  of  the  crime,  and  in  danger  of 
being  prosecuted  for  it:  Allen  v.  State,  12  Tex.  App.  190.  And  that  kind  of 
fear  that  will  render  a  confession  inadmissible  must  be  something  more  tlian 
the  fear  that  is  produced  by  the  fact  that  the  person  was  accused  of  a  crime, 
and  arrested  or  taken  into  custody:  Commonuxalih  v.  Mitchell,  117  Mass.  431; 
CommonweaUh  v.  Smith,  119  Id.  305;  Commonwealth  v.  Freece,  140  Id.  276; 
ffoneycutt  v.  State,  8  Baxt.  371. 

Admissiblb,  thoxtqh  Madb  to  Ovuoeb  HAViNa  PsisomES  m  Cttbtoiit. 
—  A  confession  voluntarily  made,  without  the  influence  of  hope  or  fear,  ia 
admissible  in  evidence,  although  it  was  made  by  a  party  under  arrest,  and 
to  the  person  having  him  in  custody  at  the  time:  Hopt  v.  Utafi,  110  U.  S. 
674;  United  States  v.  Nardello,  4  Mackey,  603;  Franklin  v.  State,  28  Ala.  9; 
King  v.  State,  40  Id,  314;  Meinaia  v.  State,  55  Id.  47;  Bedd  v.  State,  69  Id. 
255;  McEh-oy  v.  Staie,  75  Id.  9;  People  v.  Lmg,  43  Cal.  444;  People  v.  Bo- 
dundo,  44  Id.  538;  People  v.  Ramirez,  66  Id.  533;  State  v.  Ingram,  16  Ean. 
14;  S  ate  v.  Alphonse,  34  La.  Ann.  9;  CommonwedUh  v.  Freece,  140  Mass.  276; 
Staie  V.  Simm,  50  Mo.  370;  Staie  v.  Rush,  95  Id.  199;  People  v.  Rogers,  18 
N.  Y.  9;  72  Am.  Dec.  484;  Pevple  v.  Weniz,  37  N.  Y.  303;  Murphy  v.  People, 
63  Id.  590;  Balbo  v.  People,  80  Id.  484;  Cox  v.  People,  80  Id.  500;  People  v. 
McOloin,  91  Id.  241;  Pe(^Ie  v.  McCallam,  103  Id.  587;  State  v.  Jefferson,  6 
Ired.  305;  Staie  v.  Houston,  76  N.  C.  256;  Staie  v.  Suggs,  89  Id.  527;  State  v. 
Howard,  92  Id.  772;  HoneycuU  v.  Staie,  8  Baxt.  371;  Harris  v.  State,  6  Tex. 
App.  97;  Wharton  on  Criminal  Evidence,  sec.  662.  In  delivering  the  opin- 
ion of  the  court  in  Cox  v.  People,  80  N.  Y.  515,  Andrews,  J.,  said:  "It  is  not 
sufficient  to  exclude  a  confession  by  a  prisoner  that  he  was  under  arrest  at 
the  time,  or  that  it  was  made  to  the  officer  in  whose  custody  he  was,  or  in 
answer  to  questions  put  by  him,  or  that  it  was  made  under  hope  or  promise 
of  a  collateral  nature.^'  In  FrankUn  v.  State,  28  Ala.  9,  a  confession  of  guilt 
voluntarily  made  by  the  accused  to  the  officer  after  his  arrest,  and  while  his 
hands  were  tied,  was  held  to  be  admissible*  And  in  King  v.  State,  40  Id. 
314,  a  confession  made  to  the  officer  after  the  prisoner's  arrest  was  admitted, 
although  the  officer  had  told  him,  "If  yon  know  anything  about  the  circum« 
stances,  it  will  be  best  to  tell  the  truth  about  it."  In  State  v.  Ingram,  16 
Kan.  14,  a  confession  made  by  the  prisoner  to  the  officer  in  whose  custody 
he  was  was  held  to  be  admissible,  although  at  the  time  it  was  made  there 
was  a  crowd  surrounding  the  building  in  which  he  was  confined.  And  in 
Honeyeutt  v.  State,  8  Baxt.  371,  a  confession  made  to  the  officer  by  the  pris- 
oner after  his  arrest,  and  after  a  promise  made  to  him  by  the  officer  that  he 
would  protect  him,  was  held  admissible,  although  there  was  some  excitement 
in  the  crowd  around  him  at  the  time.  In  People  v.  McCallam^  103  N.  Y.  587, 
while  the  officers  were  making  a  search  of  the  defendant's  house  for  the 
stolen  property,  one  of  them  said  to  her  that  she  might  as  well  own  up,  as 
they  had  proof  sufficient  to  convict  her,  and  that  she  might  consider  herself 
under  arrest,  her  confession  made  under  these  circumstances  was  held  to  be 
admissible,  the  statements  of  the  officer  being  held  not  to  amount  to  a  threat. 
But  in  Texas,  a  confession  made  by  a  prisoner  to  the  officer  having  him  in 
•custody,  to  be  admissible  in  evidence  must  be  voluntarily  made  after  he  hM 
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been  warned  that  it  may  be  used  against  bim:  Thompmn  ▼.  State,  19  Tex. 
App.  593. 

CoNncssiON  BY  Onk  Illsoallt  Imprisonkd.  —  Some  doubt  has  been 
thrown  upon  the  adinissibility  of  a  confession  made  to  an  officer  by  a  person 
under  illegal  imprisoument  at  the  time:  1  Greenl.  Ev.,  sec.  230.  But  the 
weight  of  authority  seems  to  be  in  favor  of  the  doctrine  that  such  confession, 
if  voluntarily  made,  is  admissible:  Rex  v.  Thornton,  1  Moody  C.  C.  27;  People 
V.  Devine,  46  Cal.  45;  Balbo  v.  People,  80  N.  Y.  484.  In  discussing  this  ques- 
tion in  Balbo  v.  People,  supra,  Andrews,  J.,  who  delivered  the  opinion  of  the 
court,  said:  "We  perceive  no  principle  upon  which  it  can  be  held  that  the 
confession,  if  otherwise  admissible,  can  be  rejected  for  the  reason  that 
the  officer  to  whom  it  was  made  held  the  prisoner  in  custody  upon  an  invalid 
process,  or  without  any  process  or  lawful  right.  The  confession,  if  volun- 
tary, is  admissible,  whether  made  to  an  officer  or  private  person.  The  fact 
that  the  arrest  was  illegal  has  no  relevancy,  if  the  confession  was  voluntary. 
The  people  are  not  precluded  from  availing  themselves  of  a  voluntary  confes- 
sion because  the  officer  or  person  to  whom  it  was  made  was  exercising  an 
illegal  restraint  over  the  prisoner  at  the  time." 

QuxsTiOK  at  ADBoasiBiLrrT  is  roB  Coubt.  —  It  is  the  province  of  the  court, 
and  not  of  the  jury,  to  determine  whether  or  not  a  confession  offered  in  evi- 
dence should  be  received  or  rejected.  And  this  question  the  court  should 
determine  upon  a  consideration  of  the  age,  character,  condition,  and  situa* 
tion  of  the  prisoner  at  the  time  when  the  confession  was  made:  1  Bishop's 
Criminal  Procedure,  sees.  1220,  1236;  Wharton  on  Criminal  Evidence,  sec 
689;  1  Greenl.  Ev.,  sec.  219;  United  States  v.  NardeUo,  4  Mackey,  503;  Bob 
V.  State,  32  Ala.  560;  Ward  v.  State,  50  Id.  120;  Washington  v.  State,  53  Id, 
29;  Runnella  v.  State,  28  Ark.  121;  People  v.  Jim  Ti,  32  Cal.  60;  People  v. 
Ah  How,  34  Id.  218;  Simon  v.  State,  5  Fla.  285;  Earp  v.  State,  55  Ga.  136; 
State  V.  Fidment,  35  Iowa,  541 ;  Nicholson  v.  State,  38  Md.  140;  Commonwealth 
V.  Freece,  140  Mass.  276;  People  v.  Barker,  60  Mich.  277;  1  Am.  St.  Rep. 
501;  State  y.  Staley,  14  Minn.  105;  Simmons  v.  State,  61  Miss.  243;  State  v. 
Squires,  48  N.  H.  364;  Boyd  v.  State,  2  Humph.  39;  Begina  v.  Gamer,  1 
Den.  C.  C.  329.  And  if,  after  a  confession  has  been  admitted,  it  is  shown  not 
to  have  been  voluntarily  made,  the  court  should  withdraw  it  from  the  jury: 
Simon  v.  State,  5  Fla.  285.  And  although  the  confession  be  admitted  without 
objection  or  motion  to  rule  it  out,  the  court  may  be  asked  to  instruct  the 
jury  that  confessions  must  be  voluntary,  and  without  the  slightest  hope  of 
benefit,  or  the  remotest  fear  of  injury:  Earp  v.  State,  55  Ga,  136.  But  a  judge 
cannot  be  called  upon  to  instruct  the  jury  that  the  confession  of  a  party 
accused  of  felony  should  be  received  with  very  great  caution,  and  that  they 
should  hesitate  to  convict  upon  such  confession,  uncorroborated  by  other  cir- 
cumstances, unless  the  facts  in  evidence  in  the  case  make  such  a  charge  ap- 
plicable: Jones  V.  State,  13  Tex.  168;  62  Am.  Dec.  550.  It  was  held  in 
People  V.  Barker,  60  Mich.  277,  1  Am.  St.  Rep.  501,  that  while,  in  cases  free 
from  doubt,  it  is  the  province  of  the  court  to  determine  whether  or  not  a  con- 
fession was  voluntary,  yet  where  there  is  a  conflict  in  the  testimony  or  room 
for  doubt,  the  court  should  submit  the  question  to  the  jury,  with  instructions 
that  if  they  were  satisfied  that  there  were  inducements  they  should  disre- 
gaird  the  confession. 

BuBDEN  or  Proo»  that  Cokfkssion  was  VoLUirrABT.  —  Before  a  con- 
fession can  be  received  in  evidence,  it  must  be  shown  that  it  was  voluntarily 
made:  1  GreenL  Ev.,  sec.  219;  Bonner  v.  State,  55  Ala.  242;  Redd  v.  State, 
69  Id.  255;  Ouxn  v.  StaU,  78  Id.  425;  People  v.  Rodriguez,  10  CaL  60;  People 
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T.  Soto,  49  Id.  67;  State  v.  Oai-vey,  28  La.  Ann.  925;  26  Am.  Rep.  123;  BtaOi 
V,  Johnson,  30  La.  Ann.,  pt.  2,  881;  State  v.  Brochman,  46  Mo.  466;  Cain 
T.  State,  18  Tex.  387.  Said  Wagner,  J.,  delivering  the  opinion  of  the 
court  in  State  v.  Brockman,  46  Mo.  669:  "Whilst  a  confession  freely  and 
Tolontarily  made  may  furnish  the  most  complete  and  satisfactory  evi<. 
dence,  yet  its  admissibility  should  depend  upon  its  being  free  from  sus- 
picion that  it  was  obtained  by  threats  of  severity  or  promises  of  favor, 
and  of  avery  influence  whatever."  And  it  seems  that  it  is  incumbent  npon 
the  state  to  prove  preliminarily  that  the  confession  was  voluntary:  Avwa  v. 
State,  83  Ala.  1;  3  Am.  St.  Rep.  682;  Lwe  v.  State,  22  Ark.  336;  People  v. 
Soto,  49  Cal.  67.  In  delivering  the  opinion  of  the  court  in  the  case  last  cited, 
Crockett,  J.,  said:  "  When  such  a  confession  is  offered  in  a  criminal  case,  it 
ia  incumbent  on  the  prosecution  to  lay  the  foundation  for  its  introduction 
by  preliminary  proof  showing  prima  facie  that  it  was  freely  and  voluntarily 
made.  No  such  proof  was  offered  in  this  case,  and  the  court  erred  in  admit- 
ting the  confession  in  evidence  without  any  showing  on  this  point."  In 
Alabama  it  is  held  that  all  confessions  are  prima  fade  involuntary  and  inad- 
missible, and  that  they  can  be  rendered  admissible  only  by  showing  that 
they  were  voluntary,  and  not  constrained:  Sampson  v.  State,  54  Ala.  241; 
Young  v.  State,  68  Id.  6G9;  Redd  v.  State,  69  Id.  255;  Amoa  v.  State,  83  Id. 
3;  3  Am.  St.  Rep.  682. 

Some  cases,  'n.>  vever,  hold  that  confessions  are,  in  the  absence  of  all  evi- 
donco  to  the  contrary,  presumed  to  have  been  voluntarily  made:  Eberhardt 
V.  State,  47  Ga.  598;  Commonwealth  v.  Culver,  126  Mass.  464;  People  v.  Bar- 
ker, 60  Mich.  277;  1  Am.  St.  Rep.  501. 

If  the  accused  fails  to  make  objection  to  the  introduction  of  the  confes- 
sion when  it  is  offered  in  evidence,  it  will  then  devolve  upon  hira  to  show 
that  it  was  not  voluntary,  unless  it  appears  from  the  evidence  itself  that  the 
confession  was  obtained  by  means  of  promises  or  threats:  People  v.  Rodri- 
guez, 10  Cal.  50;  People  v.  Long,  43  Id.  444;  State  v.  Davis,  34  La.  Ann.  351. 

In  Massachusetts  it  is  the  practice  for  the  judge,  if  he  admits  the  confes- 
sion, to  instruct  the  jury  that  they  may  consider  the  evidence,  and  that  they 
should  exclude  the  confession,  if,  upon  the  whole  evidence  in  the  case,  they 
are  satisfied  that  it  was  not  the  voluntary  act  of  the  defendant:  Common- 
vxalthv.  Cuffee,  108  Mass.  285;  CommanioeaUh  v.  Smith,  119 Id.  305;  Common- 
vxalth  V.  Piper,  120  Id.  185;  Commonwealth  v.  NoU,  135  Id.  269;  Commonwealth 
V.  Freece,  140  Id.  270.  Where  nothing  can  be  shown  as  to  the  motives  that 
prompted  the  accused  to  make  the  confession,  it  will  be  admitted  in  evidence: 
1  Bishop's  Criminal  Procedure,  sec.  1222;  Stallings  v.  State,  47  Ga.  572;  Com- 
monwealth V.  McCann,  97  Mass.  580;  State  v.  Patterson,  68  N.  C.  292;  Ri^fer 
V.  State,  25  Ohio  St.  464;  Rex  v.  Clewes,  4  Car.  &  P.  221. 

If  the  defendant  objects  to  the  admission  of  a  confession  on  the  ground 
that  it  was  not  free  and  voluntary,  but  was  the  result  of  threats  made,  and 
inducements  held  out  to  him  prior  to  the  making  of  it,  by  the  officers  of  the 
law,  who  had  him  in  custody,  and  offers  to  introduce  evidence  in  support  of 
his  objection,  it  is  error  for  the  court  to  deny  him  the  opportunity  to  show 
aiErmatively  that  the  confession  was  not  voluntary:  People  v.  Soto,  49  Cal.  67. 

When  Inadmissible.  —  A  confession  obtained  through  the  influence  of 
hope  or  fear,  or  extorted  by  means  of  threats  or  promises,  cannot  be  ad- 
mitted in  evidence.  As  was  said  by  Eyre,  C.  B.,  in  Rex  v.  Warickshall,  I 
Leach  C.  C.  263:  "A  confession  forced  from  the  mind  by  the  flattery  of  hope, 
or  by  the  torture  of  fear,  comes  in  so  questionable  a  shape,  when  it  ia  to  be 
considered  as  the  evidence  of  guilt,  that  no  credit  ought  to  be  given  to  it, 
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and  therefore  it  is  rejected  ":  Johnson  v.  Staie,  69  Ala.  37;  People  v.  Smith, 
15  Cal.  409;  People  v.  Ah  Hmo,  34  Id.  218;  People  v.  Johnson,  41  Id.  462;  Peo- 
ple V.  Barric^  49  Id.  342;  Simon  v.  State,  6  Fla.  285;  i^'roin  v.  State,  40  Ga. 
529;  Auitttne  v.  Peopfc,  61  HI.  23G;  Slate  v.  Chambers,  39  Iowa,  179;  Garrard 
V.  Sto/*;,  50  Mi3s.  147;  Z/ector  v.  State,  2  Mo,  16C;  22  Am.  Dec.  454;  SiaU  v. 
Btvekman,  46  Mo.  566;  -Sto/c  v.  Ouild,  10  N.  J.  L.  163;  18  Am.  Dec.  404; 
Hendrickson  v.  People,  10  N.  Y.  13;  61  Am.  Dec.  721;  Warren  v.  State,  29 
Tex.  369;  Womack  v.  State,  16  Tex.  App.  178;  Staie  v.  Phelps,  11  Vt.  116;  34 
Am.  Dec  672;  State  v.  Walker,  34  Yt.  296. 

Whether  Inducement  v.vst  be  by  Pebson  in  Authoeity.  —  All  the 
authoritiea  agree  that  a  confession  made  upon  an  inducement  by  a  person  in 
aathority,  or  by  another  person  nnder  such  circnmstances  as  would  justify 
the  accused  in  assuming  that  it  was  held  out  by  his  sanction,  is  inadmissible 
in  evidence.  Sherififs,  constables,  policemen,  magistrates,  prosecuting  attor- 
neys,  the  master  or  mistress  of  the  accused,  the  prosecuting  witness,  or  the 
person  likely  to  prosecute  the  accused,  are  all  regarded  as  persons  in  au- 
thority: Wharton  on  Criminal  Evidence,  sec.  650;  Joy  on  Confessions,  5; 
Hex  V.  Tlumpson,  1  Leach  C.  C.  291;  Rex  v.  Upchurch,  1  Moody,  465;  Itex 
V.  ParraU,  4  Car.  &  P.  570;  Bex  v.  Thomas,  6  Id.  353;  Bex  v.  Partridge,  7 
Id.  553;  Becfina  v.  Drew,  8  Id.  140;  Begina  v.  LaugJier,  2  Car.  &  K.  225j 
Begina  v.  Qamer,  1  Den.  C.  C.  329;  Begina  v.  Luchhurst,  6  Cox  C.  C.  243; 
Begina  v.  Baie,  11  Id.  686;  Begina  v.  Doherty,  13  Id.  23;  Berjipa  v.  FenneU, 
L.  R.  7  Q.  B.  D.  147;  Ward  v.  State,  60  Ala.  120;  Bedd  v.  State,  69  Id.  255; 
Kelly  V.  State,  72  Id.  244;  People  v.  Barric,  49  Cal.  342;  Berry  v.  Unit&i 
Stales,  2  Col.  186;  State  v.  Bostich,  4  Harr.  (Del.)  6G3;  Earp  v.  Staie,  65  Ga. 
136;  Eyre  v.  Stale,  08  Id.  661;  Bector  v.  Commonwealth,  80  Ky.  468;  Com- 
monwealth  v.  .^'■ott,  135  Mass.  269;  State  v.  Staley,  14  Minn.  105;  Simmons  v. 
5to<c,  61  Miss.  243;  Stofc  v.  /7a<7aw,  64  Mo.  192;  State  v.  Patterson,  73  Id. 
695;  Stoic  v.  York,  37  N.  H.  175;  People  v.  PM/zps,  42  N.  Y.  200;  Self  v. 
State,  6  Bait.  244;  5to<«  v.  Walker,  34  Vt.  296;  Vaughan  v.  Commonwealth,  17 
Gratt.  676.  The  following  expressions  mado  to  the  accused  by  persons  in 
authority  have  been  held  to  be  such  inducements  as  rendered  the  confessions 
inadmissible:  "Unless  you  give  me  a  more  satisfactory  account,  I  will  take 
you  before  a  magistrate";  "Tell  me  where  the  things  are,  and  I  will  be  fa- 
vorable to  you":  Bexv.  Thompson,  1  Leach  C.  C.  291;  "You  had  better  split, 
and  not  eufifer  for  all  of  them":  Bex  v.  TJiomas,  G  Car.  &  P.  353;  "I  should 
be  obliged  to  you  if  you  would  tell  us  what  you  know  about  it;  if  you  will  not, 
of  course  we  can  do  nothing":  Bex  v.  Partridge,  7  Id.  553;  "You  had  bet- 
ter tell  the  truth,  it  may  bo  better  for  you":  Begina  v.  Oarner,  1  Den.  C.  C. 
329;  Begina  v.  Bate,  11  Cox  C.  0.  686;  Begina  v.  Doherty,  13  Id,  23;  Begina 
V.  Fennell,  L.  R.  7  Q.  B.  D.  147;  "  She  did  not  expect  to  do  anything  with 
her  "  (the  accused),  spoken  by  the  mistress  of  the  accused:  State  v.  Bostick,  4 
Harr.  (Del.)  663;  "Yon  shallnot  be  hurt":  Earp  v.  State,  55  Ga.  136;  "If 
be  would  bring  up  the  meat  there  was  a  probability  that  the  whole  matter 
could  be  settled,"  spoken  by  the  person  from  whom  the  meat  had  been 
stolen:  Byrd  v.  State,  68  Id.  661;  "He  would  not  prosecute  him  heavy "i 
Bector  v.  CommonweaUh,  80  Ky.  468;  "  You  had  better  own  up.  I  was  in  the 
place  when  you  took  it;  we  have  got  you  down  fine;  this  is  not  the  first  yon 
have  taken;  we  have  got  other  things  against  you  nearly  as  good  as  this  ": 
CommomoeaUh  v.  Nott,  135  Mass.  269;  "  If  you  are  guilty  you  had  better  own 
it":  State  v.  York,  37  N.  H.  175;  "The  best  he  could  do  would  be  to  own 
up;  it  would  be  better  for  him":  People  v.  Phillips,  42  N.  Y.  200;  "You  had 
better  tell  all  about  it ":  Vauglian  v.  Commonwealth,  17  Gratt.  676.     It  will 


Oct.  1886.]  Daniels  v.  State.  247 

be  seen  from  thesa  examples  that  a  confession  induced  by  the  slightest  in- 
ducement of  either  hope  or  fear,  held  out  by  a  person  in  authority,  is  inad- 
missible. And  where  confessions  are  obtained  from  the  accused  by  persona 
apparently  acting  with  authority,  by  making  him  believe  that  ho  will  get  off 
easier  by  making  them,  such  confessions  will  not  be  received:  People  v.  Wol- 
cott,  51  Mich.  612;  Smith  v.  State,  10  Ind.  106;  Van  Buren  v.  State,  24  Miss. 
512;  Jordan  v.  State,  32  Id.  382;  State  v.  Whitfield,  70  N.  C.  356;  Staie  v. 
Day,  55  Vt.  510. 

In  England,  the  weight  of  authority  favors  the  proposition  that  a  confes- 
sion is  admissible  in  evidence,  although  an  inducement  has  been  held  out, 
provided  such  inducement  did  not  proceed  from  one  in  authority:  Joy  on 
Confessions,  23-33.  And  there  are  respectable  authorities  in  this  country 
that  hold  that,  to  make  such  confessions  inadmissible,  the  inducement  must 
have  been  held  out  by  one  in  authority:  Wharton  on  Criminal  Evidence,  sec. 
650;  Young  v.  Commonwealth,  8  Bush,  366;  Hice  v.  State,  22  Tex.  App.  654. 
But  this  rule  does  not  seem  to  be  so  rigidly  maintained  here  as  in  England: 
See  People  v.  Smith,  15  Cal.  409;  Jordan  v.  State,  32  Miss.  382.  Perhaps  a 
distinction  should  be  made,  in  this  respect,  between  inducements  of  hope  and 
those  of  fear.  A  promise  made  by  one  in  authority  seems  to  stand  upon  a 
different  footing  from  a  promise  by  an  outsider,  vvlio,  without  authority, 
undertakes  to  promise  what  it  is  clear  he  has  no  power  to  perform.  But 
where  a  confession  is  induced  by  fear,  it  would  seem  to  be  equally  inadmis- 
sible, whether  the  fear  was  produced  by  the  threat  of  one  in  authority  or  of 
one  not  in  authority.  Bishop  says  that  a  confession  induced  by  fear,  pro- 
duced by  persons  even  though  not  in  authority,  is  inadmissible.  And  this 
seems  to  accord  with  reason:  1  Bishop's  Criminal  Procedure,  sec.  1237;  and 
see  Jordan  v.  State,  32  Miss.  382. 

If  the  confession  is  not  so  connected  with  the  inducement  as  to  be  a  conse- 
quence of  it,  it  will  be  admissible  in  evidence:  State  v.  Potter,  IS  Conn.  166. 
A  confession  made  after  these  words  were  spoken  to  the  prisoner  was  held 
to  be  admissible:  "I  wish  you  would  tell  me  who  murdered  the  boy,  — pray 
split ":  Hex  v.  Shaw,  6  Car.  &  P.  372.  And  in  Fonts  v.  State,  8  Ohio  St.  98, 
it  was  held  that  a  confession  was  not  inadmissible  because  made  by  the  pris- 
oner after  he  had  been  advised  that  if  he  was  guilty  the  confession  could  not 
put  him  in  any  worse  condition,  and  that  he  had  better  tell  the  truth  at  all 
times.  So  in  State  v.  Freeman,  12  Ind.  100,  a  confession  made  after  the  pris- 
oner had  been  told  that  there  was  "no  use  in  denying  it,  that  the  gold 
pieces  had  been  found  where  he  passed  them,  that  he  had  better  own  up  to 
it,"  was  held  admissible. 

CoLLATBRAL  Inducemskt.  —  An  inducement,  to  render  a  confession  inad- 
missible in  evidence,  must  have  reference  to  the  prisoner's  escape  from 
punishment  for  the  crime  with  which  he  is  charged.  A  promise  of  some 
collateral  favor  will  not  have  the  effect  of  excluding  the  confession:  Hex  v. 
Lloyd,  6  Car.  &  P.  393;  State,  v.  Wenticorth,  37  N.  H.  218;  Cox  v.  People,  80 
N.  Y.  500;  State  v.  Tatro,  50  Vt.  483.  In  the  case  of  Sex  v.  Lloyd,  supra, 
the  constable  having  the  prisoner  in  custody  said  to  him:  "If  you  will  tell 
where  the  property  is,  you  shall  see  your  wife. "  This  was  held  not  to  be 
such  an  inducement  as  would  render  a  confession,  made  after  it  was  given, 
inadmissible.  And  in  State  v.  Tatro,  supra,  the  jailer  promised  the  prisoner, 
who  was  chained  and  in  solitary  confinement,  that  he  should  be  unchained 
and  allowed  to  associate  with  the  other  prisoners  if  he  would  make  a  full 
confession.  It  was  held  that  a  confession  induced  by  this  promise  waa  ad- 
missible ia  evidence. 
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CoNTBSsioiT  Induced  bt  Affeal  to  Mobal  ob  Religious  Sentimekts. 
<—  An  appeal  to  the  spiritnal  hopes  and  fears  of  the  accnsed,  or  an  ezhorta« 
tion,  persuasion,  or  advice  to  him  to  confess,  or  to  tell  the  truth,  will  not 
make  a  coofession  inadmissible,  where  no  temporal  benefit  or  advantage  ia 
promiscil,  nor  any  hope  of  that  kind  held  out  to  him:  Joy  on  Confessipns,  id, 
6G;  1  Bishop's  Criminal  Procedure,  sec.  1225;  Wharton  on  Criminal  Evi- 
dence, sees.  647,  654;  Reynolds's  Stephen  on  Evidence,  2d  ed.,  41;  Hex  v, 
Oilham,  1  Moody  C.  C.  186;  Bex  v.  Wilde,  1  Id.  452;  Hex  v.  Gibney,  Jebb 
C.  C.  15,  19;  Begina  v.  Sleeman,  6  Cox  C.  O.  245;  Eegina  v.  Jarvis,  L.  R.  1 
C.  C.  96;  Regina  v.  Reeve,  2  Id.  362;  Aaron  v.  Slate,  37  Ala.  106;  Kelly  v. 
EtaU,  72  Id.  244;  Commonwealth  t.  Drake,  15  Mass.  IGl;  Commonuxalth  v. 
Freece,  140  Id.  276;  EavoUna  v.  State,  7  Mo.  190;  State  v.  Frederich,  85  Id, 
145;  StaU  v.  Crank,  2  Bailey,  66;  23  Am.  Dec.  117;  Matliewa  v.  State,  9  Lea, 
128.  The  following  expressions  have  been  held  not  to  render  confessions 
inadmissible,  under  the  rule  we  are  considering:  "Now,  kneel  you  down,  I 
am  going  to  ask  you  a  very  serious  question,  and  I  hope  you  will  tell  the 
truth,  in  the  presence  of  the  Almighty  ":  Rex  v.  Wilde,  enpra;  "  Don't  run 
your  Boul  into  sin,  but  tell  the  truth ":  Regina  v.  Sleeman,  supra;  "I  should 
advise  you  that  to  any  question  that  may  be  put  to  you,  you  will  answer 
truthfully,  so  that,  if  you  have  committed  a  fault,  yon  may  not  add  to  it  by 
stating  what  is  untrue  ":  Regina  v.  Jarvis,  supra;  "You  had  better,  as  good 
boys,  tell  the  truth  ":  Regina  v.  Reeve,  supra;  "An  honest  confession  is  good 
for  the  soul ";  MaUJiewa  v.  State,  supra. 

CoNTEsaiON  IifDUCED  BY  DuBESs.  —  The  employment  of  torture  as  a  means 
of  extorting  confessions  of  guilt  has  always  been  illegal  in  England:  Wills  on 
Circumstantial  Evidence,  90.  And  in  this  country  it  haa  been  held  to  be  an 
indictable  oflFense  to  apply  torture  for  the  purpose  of  extorting  a  confession  of 
guilt:  State  v.  Ilobbs,  2  Tyler,  380;  Wharton  on  Criminal  Evidence,  sec.  646. 
Confessions  extorted  by  duress  are  not  voluntary,  and  are  therefore  inadmis- 
sible in  evidence:  Young  v.  State,  68  Ala.  569;  Hoober  v.  State,  81  Id.  51;  State 
V.  Chambers,  39  Iowa,  179;  State  v.  Revells,  34  La.  Ann.  381;  44  Am.  Rep.  436; 
Flagg  v.  People,  40  Mich.  706.  In  Hoober  v.  Stale,  supra,  the  accused,  who 
was  a  negro  girl,  seventeen  years  of  age,  of  weak  mental  capacity,  and  of  a 
humble  and  docile  disposition,  was  locked  up  in  the  smoke-house  by  her 
mistress,  who  told  her  that  she  reckoned  she  would  tell  her  about  the  crime, 
as  she  believed  she  knew  all  about  it.  The  confession  thus  obtained  from 
the  accused  was  rejected.  In  Young  v.  State,  supra,  a  large  body  of  men 
took  the  prisoners  out  of  the  jail,  and  carried  them  to  a  place  near  the  scene 
of  the  crime,  where  the  confession  was  made.  The  confession  was  excluded, 
although  no  threats  were  made.  In  State  v.  Revells,  supra,  a  body  of  eighteen 
or  twenty  armed  men,  not  officers,  took  the  accused,  a  young  man  about 
eighteen  years  of  age,  out  of  bed  in  the  night-time,  tied  a  rope  around  hia 
arms,  put  a  rope  about  his  neck,  and  started  to  bring  him  back  to  the  place 
where  the  crime  had  been  committed.  During  the  journey  the  accused,  after 
being  warned  that  his  statements  might  be  used  against  him  on  his  trial, 
made  a  confession,  which  he  repeated  after  the  journey  was  ended.  The 
court  held  that  the  accused  "  was  not,  and  could  not  be,  in  a  state  of  mind 
under  which  he  could  make  a  free  and  voluntary  confession  of  guilt,  uninflu- 
enced by  fear,  or  not  alarmed  by  the  dread  of  his  numerous  captors."  In 
Flagg  v.  People,  supra,  the  accused,  a  weak-minded  man,  was  given  whisky 
to  drink,  taken  in  irons  to  a  lawyer's  office,  where,  with  bolted  doors,  he  was 
interrogated  in  the  presence  of  persons  hostile  to  him.  His  confession  was 
held  to  be  inadmissible.     In  State  v.  Chambers,  supra,  the  prisoner  was  taken 
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by  a  mob  out  of  the  haada  of  the  officer,  and  threatened  by  them  before  he 
made  a  confession,  •which  he  afterwards  repeated  to  some  of  the  mob,  who 
promised  to  protect  him.  Both  confessions  were  held  inadmissible.  But 
where  a  private  person  said  to  the  prisoner:  "I  know  your  father,  and  you 
had  better  tell  me  so  I  can  tell  him,  so  that  he  can  help  you,"  a  confession 
made  by  the  accused  was  held  not  to  have  been  obtained  by  duress,  and  to 
be  admissible:  Ulrich  v.  People,  39  Mich.  245.  So  where  a  prisoner  in  cus- 
tody said:  "If  the  handcuffs  are  taken  off  I  will  tell  you  where  I  put  the 
property,"  his  confession  made  after  the  removal  of  the  handcuffs  was  ad* 
mitted:  JSex  v.  Greeny  6  Car.  &  P.  C55. 

Obtaineb  bt  Abtificb  OB  Deception.  —  A  confession  is  admissible  in 
evidence,  notwithstanding  the  fact  that  it  has  been  obtained  from  the  ac- 
cused by  a  resort  to  artifice,  deception,  or  falsehood.  However  reprehensi- 
ble and  dishonorable  such  means  of  obtaining  a  confession  may  be,  yet  if  the 
confession  is  shown  to  have  been  voluntary,  and  not  to  have  been  made  by 
reason  of  inducements  that  would  be  likely  to  lead  the  accused  to  make  an 
untrue  confession,  it  will  be  admitted  in  evidence  against  him:  Joy  on  Con- 
fessions, 42;  Wharton  on  Criminal  Evidence,  sec.  670;  Rex  v.  Derrington,  2 
Car.  &  P.  418;  liex  v.  Tlumas,  7  Id.  345;  King  v.  State,  40  Ala.  314;  Oatea  v. 
People,  14  IlL  433;  People  v.  Barker,  60  Mich.  277;  1  Am.  St.  Rep.  501;  State 
v.  Staley,  14  Minn.  105;  State  v.  Jones,  64  Mo.  478;  State  v.  PMpa,  74  Id. 
128;  State  v.  Fredericks,  85  Id.  145;  Staie  v.  Emh,  95  Id.  199;  State  v.  Mitch- 
ell, 1  Phill.  (N.  C.)  447;  Eeldt  v.  State,  20  Neb.  492;  57  Am.  Rep.  835;  Com- 
monwealth  v.  HanJon,  3  Brewst.  461. 

Confession  under  Intoxication.  — The  fact  that  the  accused  was  intoxi- 
cated at  the  time  he  made  the  confession  will  not  of  itself  exclude  the  con- 
fession: Joy  on  Confessions,  18;  1  Bishop's  Criminal  Procedure,  sec.  1229; 
Wharton  on  Criminal  Evidence,  sec.  676;  Eshndge  v.  State,  25  Ala.  30;  LeS' 
ter  V.  State,  32  Ark.  727;  People  v.  Ramirez,  56  Cal.  533;  Commonwealth  v. 
Eowe,  9  Gray,  110;  Statev.  Grear,  28  Minn.  426;  41  Am.  Rep.  296;  Whitney  v. 
State,  8  Mo,  105;  Williams  v.  State,  12  Lea,  241;  Rex  v.  Spilsbury,  7  Car.  &  P. 
187.  But  the  jury  may  consider  whether  or  not  the  accused  knew  what  he 
was  doing  at  the  time  he  made  the  confession:  Commonwealth  v.  Howe,  9 
Gray,  110. 

Statements  Made  in  Sleep.  —  Words  uttered  by  the  accused  while  sleep- 
ing caimot  be  admitted  in  evidence  against  him  as  a  confession:  People  ▼. 
Robinson,  19  Cal.  40;  Wharton  on  Criminal  Evidence,  sec.  675. 

Confession  Sxhssequent  to  One  Induced  by  Improper  Influence.  — 
Where  a  confession  has  been  improperly  obtained,  a  confession  subsequently 
made  is  not  admissible  in  evidence,  unless  there  is  reasonable  ground  to 
believe  that,  from  the  length  of  time  that  has  intervened,  from  proper  warn- 
ing given  to  the  accused  of  the  consequences,  or  from  other  circumstances,  the 
hope  or  fear  that  induced  the  former  confession  has  been  entirely  dispelled. 
In  such  cases,  the  subsequent  confession  is  presumed  to  have  been  made  un- 
der the  same  influences  that  induced  the  former  one,  and  it  rests  upon  the 
prosecution  to  show  that  the  contrary  is  the  case:  Joy  on  Confessions,  69; 
Wharton  on  Criminal  Evidence,  sec.  677;  Rex  v.  Sherrington,  2  Lew.  O.  C. 
123;  Rex  v.  Cooper,  5  Car.  &  P.  535;  Jiegina  v.  Ilewett,  Car.  &  M.  634;  Regina 
V.  Bate,  11  Cox  C.  C.  686;  Regina  v.  Doherty,  13  IJ.  23;  Regina  v.  Bxie,  13  Id. 
209;  Porter  v.  State,  55  Ala.  95;  Bonner  v.  State,  65  Id.  242;  McAdory  v. 
State,  62  Id.  154;  Oxoen  v.  StaU,  78  Id.  425;  Love  v.  State,  22  Ark.  336;  Peo- 
ple V,  Johnson,  41  Cal.  452;  Beery  v.  United  States,  2  Col.  186;  fitwum  ▼.  SttUe, 
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6  Pla.  285;  State  v.  Chambtra,  39  Iowa,  179;  CommonioeaUhr.  Kmpp,  9  Pick. 
496;  20  Am.  Dec  491;  ComTiumweaUh  v.  Taylor,  5  Cash.  605;  CommomoeaUh 
V.  Cullen,  111  Mass,  435;  States.  Jones,  54  Mo.  478;  States.  (Mid,  10  N.  J.  L. 
1C3;  18  Am.  Dec.  404;  People  v.  Robertson,  1  Wheeler  O.  C.  66;  StaU  v.  Lous 
liorae,  GG  N.  C.  C38;  StcOe  v.  Winiangei-ode,  9  Or.  153.  And  in  SUUe  v.  CkaTO- 
bers,  39  Iowa,  179,  it  was  held  that  the  lapse  of  ten  months  in  jail  was  not 
conclusivre  that  the  improper  infinences  under  which  the  former  confession 
was  made  had  ceased  to  operate.  But  if  it  is  evident  from  the  testimony  ia 
the  case  that  the  effect  of  the  prior  improper  influences  had  entirely  ceased 
to  operate  before  the  Eabsequent  confession  waa  made,  it  will  be  ailmissible: 
Brister  v.  State,  26  Ala.  129;  Porter  v.  State,  55  Id.  99;  People  v.  Jim  Ti,  33 
CaL  60;  State  v.  Soper,  16  Me.  293;  33  Am.  Dec.  665;  Commonwealth  v.  Knappt 
9  Pick.  496;  20  Am.  Dec  491;  People  v.  Barker,  60  Mich.  277;  1  Am.  St. 
Eep.  501;  State  v.  Ovild,  10  N.  J.  L.  163;  18  Am.  Dec  404;  State  v.  Fraxkrt 
6  Baxt.  639;  Beggarly  v.  StaU,  8  Id.  520. 

ExTKANEouB  Facts  Ascebtained  thbough  Ihasmissibls  CoNrEssioN.  — 
Where  the  accused  in  making  an  involuntary  confession  makes  statementa 
of  extraneous  facts,  and  in  consequence  of  the  information  thus  obtained 
from  him,  the  property  stolen,  or  the  instrument  of  the  crime,  or  the  bloody 
clothes  of  the  victim,  or  any  other  material  fact  is  discovered,  it  may  bo 
shown  that  the  discovery  was  made  conformably  with  the  information  given 
by  the  accused.  It  may  be  shown  that  the  prisoner  said  that  the  thing 
would  be  found  by  searching  a  particular  place,  and  to  prove  that  it  was  so 
found,  but  not  that  the  prisoner  confessed  that  he  had  concealed  it  there: 
Joy  on  Confessions,  81;  Greenl.  Ev.,  see.  231;  1  Bishop's  Criminal  Procedure, 
sec  1242;  Wharton  on  Criminal  Evidence,  sec.  678;  1  Phillips's  Evidence,  554j 
Broscoe's  Criminal  Evidence,  50;  Rex  v.  Waricksliall,  1  Leach  C.  C.  263;  Rex 
V.  LocUiart,  1  Id.  386;  Regina  v.  Gould,  9  Car.  &  P.  364;  Murphy  v.  State,  63 
Ala.  1;  People  v.  Uoy  Ten,  34  Cal.  176;  Oatea  v.  People,  14  El.  433;  Jane  v. 
Commonwealth,  2  Met.  (Ky.)  30;  State  v.  Garvey,  28  La.  Ann.  925;  26  Am. 
Rep.  123;  Belotev.  State,  3G  Miss.  96;  72  Am.  Dec.  163;  Garrard  r.  State,  50 
Miss.  147;  United  States  v.  RieJiard,  2  Cranch  C.  C.  439.  Ludeling,  C.  J.,  in 
delivering  the  opinion  of  the  court  in  State  v.  Garvey,  sztpra,  said:  "In  the 
present  case  it  was  the  confession  itself  which  was  objected  to,  and  it  should 
have  been  rejected.  WTiether  the  finding  of  the  brickbat,  stave-pile,  and 
'other  facts'  corroborated  the  alleged  confession  or  not,  is  immaterial  in 
considering  the  admissibility  of  the  confession.  These  facts  might  have  been 
proved,  and  even  that  they  were  discovered  in  consequence  of  information 
received  from  the  accused,  without  making  a  confession,  unduly  obtained, 
admissible." 

In  Texas  it  is  provided  by  statute  that  "  the  confession  shall  not  be  used, 
....  or  unless  in  connection  with  such  confession  he  make  statement  oi 
facts  or  of  circumstances  that  are  found  to  be  true,  which  conduce  to  estab- 
lish  hia  guilt,  such  as  the  finding  of  secreted  or  stolen  property,  or  instru* 
ment  with  which  he  states  the  offense  waa  committed  ":  Willson's  Criminal 
Statutes  of  Texas,  sec  750.  Under  this  statute  it  has  been  decided  that 
where  the  extraneous  statements  of  the  accused  have  been  found  to  be  true, 
the  confession,  as  well  as  the  extraneous  facts,  is  admissible:  Weller  v.  Slate, 
16  Tex.  App.  200,  overruling  all  prior  contrary  decisions;  Walker  v.  State,  2 
Id.  326;  Owens  v.  State,  16  Id.  448;  CoUins  v.  State,  20  Id.  399.  Ector,  P.  J., 
in  delivering  the  opinion  of  the  court  in  Walker  v.  State,  2  Tex.  App.  337,  said: 
"  In  this  state,  when  a  prisoner  makes  a  statement  of  facts,  and  in  conse* 
quence  of  such  information  the  property  stolen,  the  bloody  clothes  of  the 
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defendant,  or  the  instmment  with  which  he  says  the  offense  was  committed, 
or  any  other  material  fact,  is  discovered,  erach  statement,  together  with  the 
confession  of  the  crime  itself,  is  proper  testimony  to  go  to  the  jury."  And 
see  Sxmpson  v.  State,  64  Ala.  241;  Frederick  v.  State,  3  W.  Va.  685. 

CoNrEssioN  ON  Pkombb  to  Allow  Accusbd  to  Txten  State's  Evi- 
dence. —  A  confession  obtained  from  the  accused  by  holding  out  to  him  the 
hope  that  he  will  be  used  as  state's  evidence  if  he  confesses  is  not  admis- 
Bible:  Segina  v.  Gillia,  11  Cox  C.  C.  69;  People  v.  Kurtz,  42  Hun,  335; 
Womack  v.  State,  16  Tex.  App.  178.  And  the  fact  that  the  prisoner  after- 
wards refuses  to  keep  his  agreement  to  testify,  and  denies  that  he  made  such 
confession,  will  not  render  the  confession  admissible  in  evidence:  Regina  v. 
OilUs,  supra;  Womack  v.  State,  supra.  But  in  F'^fe  v.  CommonweaUh,  29  Pa.  St. 
429,  it  was  held  that  a  declaration  made  by  a  jailer  to  a  prisoner  after  her 
arrest,  "that  if  the  commonwealth  should  use  any  of  them  as  witnesses,  he 
supposed  it  would  prefer  her  to  either  of  the  others  "  arrested  and  charged 
with  the  same  offense,  was  not  sufficient  to  exclude  a  voluntary  confession 
made  by  such  prisoner  to  a  magistrate  on  the  same  day,  after  being  cau- 
tioned that  her  confession  might  be  used  against  her. 

Confession  is  Evidence  only  against  Pekson  Making  It.  —  A  con- 
fession is  only  admissible  in  evidence  against  the  party  himself  who  makes 
it,  and  is  not  admissible  against  another,  jointly  indicted  with  him,  for  any 
purpose:  Porter  v.  Staie,  55  Ala.  95;  Metcalfe  v.  Conner^  Litt.  Sel.  Cas.  497; 
12  Am.  Dec.  340;  Priest  v.  State,  10  Neb.  393. 

Whole  Confession  must  be  Admitted.  —  If  any  part  of  a  confession  ia 
introduced  in  evidence,  the  accused  is  entitled  to  have  the  whole  of  what  he 
said  admitted:  1  Bishop's  Criminal  Procedure,  sec.  1241;  People  v.  Navis,  3 
Cal.  106;  People  v.  Murphy,  39  Id.  62;  Hanison  v.  State,  20  Tex.  App.  387; 
Brown  v.  CommonvxaUh,  9  Leigh,  633;  33  Am.  Dec.  263.  A  witness  who  has 
a  very  imperfect  knowledge  of  the  language  in  which  the  alleged  confession 
was  made,  and  who  did  not  understand  the  whole  of  the  conversation  in 
which  it  was  made,  is  not  competent  to  testify  as  to  such  confession:  People 
V.  Oelabert,  39  Cal.  663. 

Concession,  without  Proof  of  Corpus  Delicti. — Extrajudicial  confes- 
sions  of  guilt,  without  proof  of  the  corpus  delicti,  are  insufficient  to  justify  a 
conviction:  1  Bishop's  Criminal  P^ocedl^re,  sec.  1058;  1  Greenl.  Ev.,  sec.  217; 
Wharton  on  Criminal  Evidence,  sec.  632;  Wills  on  Circumstantial  Evidence, 
88;  MaUhevjs  v.  State,  65  Ala.  187;  28  Am.  Rep.  698;  People  v.  Jones,  31  CaL 
665;  People  v.  Tlirall,  60  Id.  415;  May  v.  PeopU,  92  111.  343;  Williams  v. 
People,  101  Id.  382;  Cunningliam  v.  Commonwealtli^  9  Bush,  149;  Stringfellow 
V.  State,  26  Miss.  157;  Robinson  v.  State,  12  Mo.  592;  State  v.  Scott,  39  Id. 
424;  State  v.  German,  54  Id.  626;  14  Am.  Rep.  481;  Priest  v.  State,  10  Neb. 
393;  CommonweaUh  v.  Hanlon,  3  Brewst.  461;  Chay  v.  Commonwealth,  101 
Pa.  St.  380;  47  Am.  Rep.  733.  But  if  there  be  sufficient  evidence  of  the 
corpus  delicti  to  satisfy  the  minds  of  the  jury,  then  the  confession  of  the  ac- 
cused will  be  sufficient  to  justify  a  conviction:  Winslow  v.  State,  76  Ala.  42; 
State  V.  Patterson,  73  Mo.  695.  A  judicial  confession  is  sufficient  without 
proof  of  the  corpus  delicti:  State  v.  Lamb,  28  Id.  218. 

What  Constitutes  "Bheakino"  bo  as  to  Render  Party  Gx^ltt  o» 
BuBOLABY:  See  the  extended  note  to  People  v.  Richards,  2  Am.  St.  Bep. 
373  et  seq. 

Conviction  of  Felony  BABa  Further  Prosecution  when:  See  ex- 
tended note  to  Crenshaw  v.  State,  17  Am.  Dec  791  et  seq.;  KohUitmery. 
State,  39  Miss.  648;  77  Am.  Dec.  696,  697. 
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Houston  v.  Beyan. 

[78  Obosoia,  18L] 
BvcDENOs  TO  Show  Who  Takes  as  "Child  "  in  Teust  Dkbd.  — Where  » 
woman  of  such  an  ago  that  there  is  no  possibility  of  her  having  fatnre 
issue  purchases  land,  and  has  it  conveyed  to  a  trustee  in  trust  for  her 
sole  and  separate  use  for  her  natural  life,  and  after  her  death  to  such 
child  or  children  aa  she  may  leave  living  at  the  time  of  her  death,  evi- 
dence that  she  had  no  children  of  her  own,  that  a  daughter  of  a  former 
husband  always  lived  with  her,  and  was  always  recognized  by  her  as  her 
child,  that  there  was  no  other  person  in  being  when  the  deed  was  made, 
or  afterwards,  to  fill  the  description  of  her  child  aa  used  therein,  and 
that  a  part  of  the  money  paid  for  the  property  was  probably  derived 
from  said  former  husband,  is  sufficient  to  show  that  said  daughter  was 
the  person  intended  to  take  in  remainder  after  the  death  of  the  cesttU 
que  vie.  This  is  a  case  of  latent  ambiguity  rather  than  of  mistake  as  to 
the  person  designated  as  beneficiary  in  the  deed. 

PiBOL  EVIDENCK  13  AdMISSIBLB  TO  APPLY  DeSCEIPTION  OP  PeBSON  GiVEN 

IN  Deed  so  as  to  ascertain  the  particular  person  intended  to  be  embraced 
in  that  description,  and  to  explain  all  latent  ambiguities,  and  the  evi- 
dence required  for  that  purpose  need  not  be  of  the  same  high  character 
and  tendency  as  that  which  would  be  required  to  authorize  the  correc- 
tion of  a  mistake  therein. 

Pitbchasb  by  Administbatob  at  his  Own  Sale  is  Voidable  at  the  op- 
tion of  any  party  interested  in  the  property,  whether  the  sale  be  made 
directly  to  him  or  through  the  interposition  of  another  person. 

Administeatoe  is  not  Bona  Fide  Pitechasee  fob  Value  without  No- 
tice, BO  as  to  entitle  him  to  an  allowance  for  his  improvements,  where  ha 
sells  land  in  which  he  knows  that  his  intestate  had  no  interest  therein 
upon  which  he  could  administer,  and  becomes  the  purchaser  at  his  own 
sale.  And,  in  an  action  brought  against  him  by  the  person  entitled  to 
such  property,  for  the  recovery  thereof,  he  will  not  be  allowed  for  his 
improvements,  except  as  a  set-off  against  mesne  profits. 

Bill  in  equity.     The  opinion  states  the  case. 

Jackson  and  Whatley,  and  Du  Bignon  and  Fraaer,  for  the 
plaintififs  in  error. 

J.  R.  Saussy  and  I.  BecketU  for  the  defendant. 

Hall,  J.  Diana  Bryan  exhibited  her  bill  on  the  equity 
side  of  the  court  against  U.  L.  Houston,  both  in  his  individ- 
ual capacity  and  as  administrator  of  Diana  Jordan,  deceased, 
and  others,  for  the  purpose  of  recovering  a  portion  of  a  city 
lot  situated  in  Savannah,  which  she  alleged  had  been  pur- 
chased at  his  own  sale  by  the  said  Houston,  administrator  as 
aforesaid,  not  directly,  but  through  the  agency  of  another. 
She  alleged  that  she  was  the  child  of  one  Alexander  Cannon 
by  a  former  wife;  that  Cannon  was  the  husband  of  Diana, 
who,  after  his  death,  married  Archie  Jordan;  that  at  the  time 
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of  Cannon's  death  he  was  a  slave;  that  the  then  wife  of  the 
said  Cannon  was  also  a  slave;  that  Cannon  left  with  his  said 
wife,  Diana,  at  his  death,  eight  hundred  or  a  thousand  dollars 
in  specie,  which  he  directed  her  to  invest  in  a  lot  and  huilding 
for  the  joint  use  of  herself  and  his  said  wife  during  the  life 
of  the  wife,  and  after  her  death  to  his  said  child,  the  com- 
plainant; that  he  had  no  children  by  his  wife,  the  said  Diana; 
that  this  money  was  kept  until  the  slaves  were  manumitted; 
that  after  their  manumission,  the  widow  of  Cannon  intermar- 
ried with  Archie  Jordan,  and  that  on  the  2d  of  May,  1876, 
this  money  was  invested  by  her  in  the  property  covered  by  the 
trust  deed  in  question;  that  the  trusts  set  forth  and  declared 
in  said  deed  were  wrongfully,  ignorantly,  and  by  mistake  set 
forth  and  described  as  follows,  to  wit:  "In  trust  for  the  sole 
and  separate  use  of  Diana  Jordan  for  her  natural  life,  and 
after  her  death  to  such  child  or  children  as  she  may  leave 
living  at  the  time  of  her  death,  share  and  share  alike,  with 
power  to  said  Diana  Jordan  to  authorize  her  trustee,  the  said 
Archie  Jordan,  to  sell  the  whole  or  any  part  of  the  trust  estate, 
and  to  reinvest  the  proceeds  in  such  other  property  as  she  may 
deem  best  for  the  interest  of  said  estate." 

It  appears  that  Diana  Jordan  had  no  children  of  her  own, 
and  had  adopted  and  raised  the  complainant  as  her  own  child; 
that  at  the  making  of  this  deed,  she  had  reached  that  period 
of  life  when  there  was  no  possibility  of  issue.  The  relation  of 
parent  and  child  had  always,  from  her  marriage  with  Cannon, 
existed  between  complainant  and  Diana  Jordan.  Archie 
Jordan  died  in  1882.  No  successor  in  the  trust  had  been  ap- 
pointed, and  at  the  death  of  Diana  Jordan,  which  occurred  in 
May,  1884,  it  was  still  vacant.  Houston  qualified  as  her 
administrator  in  June,  1884.  Previous  to  her  death,  he  had 
purchased  from  her  trustee  and  herself  a  portion  of  the  lot  in 
dispute;  and  it  appears  that  he  had  Diana  Bryan,  the  com- 
plainant, to  sign  the  deed  conveying  the  land  thus  purchased. 
This  signature  was  made  by  her  mark,  and  whether  she 
signed  it  as  a  witness  simply,  or  as  one  of  the  feoffors,  is 
somewhat  doubtful.  On  the  trial  there  was  much  conflicting 
evidence  upon  the  issue  made  by  the  bill  and  answer.  The 
jury,  however,  found  the  premises  in  favor  of  the  complainant, 
and  the  court  decreed  in  accordance  with  their  finding. 
Thereupon  a  motion  was  made  for  a  new  trial  on  various 
grounds,  which  was  refused,  and  the  defendant  brought  the 
case  here  for  review.    It  will  not  be  necessary  to  consider  all 
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the  questions  made  by  this  record  in  order  to  dispose  of  the 
case. 

1.  Is  there  evidence  sufficient  to  show  that  Diana  Bryan 
was  the  party  intended  to  take  in  remainder  under  this  trust 
deed  after  the  death  of  Diana  Jordan,  the  cestui  que  vief  We 
think  the  circumstances  make  quite  a  clear  case  leading  to 
this  conclusion.  It  is  certain  that  the.  trust  property  was  pur- 
chased with  funds  furnished  by  Diana  Jordan;  but  whether 
any  portion  of  these  funds  was  derived  from  the  amount 
claimed  to  have  been  left  by  her  former  husband,  Alexander 
Cannon,  is,  though  not  so  clear,  yet  quite  immaterial,  though 
the  probability,  from  the  testimony,  is,  that  some  portions  of 
that  fund  contributed  to  the  purchase.  In  the  next  place, 
Diana  Jordan  claimed  and  treated  no  other  person  than  the 
complainant  as  her  child.  Complainant  always  Hved  with 
her,  and  was  always  recognized  by  her  as  her  child.  There 
was  no  other  person  in  being  at  the  time  or  subsequent  to  the 
execution  of  the  trust  deed  to  fill  the  description  of  her  child 
as  used  in  that  instrument,  or  to  whom  reference  was  probably 
made.  That  the  testimony  to  establish  a  mistake  in  the  exe- 
cution  of  a  solemn  instrument  of  this  character  must  be  clear 
and  satisfactory,  admits  of  no  dispute.  The  power  to  correct 
mistakes  in  a  deed  should  be  exercised  with  caution;  and  to 
justify  it,  the  evidence  should  be  clear,  unequivocal,  and  de- 
cisive as  to  the  mistake:  Code,  sec.  3117,  and  citations.  But 
this  is  rather  a  latent  ambiguity  than  a  mistake  as  to  the  per- 
son designated  as  beneficiary  in  this  deed,  and  who,  under  the 
circumstances,  was  intended  by  the  designation  "child  or 
children  of  Diana  Jordan"  to  take  in  remainder.  She  had 
never  regarded  any  other  person  than  complainant  as  sustain- 
ing to  her  that  relation.  It  is  admissible  to  apply,  by  parol 
testimony,  the  description  given  in  an  instrument  so  as  to 
ascertain  the  particular  person  or  persons  intended  to  be  em- 
braced in  that  description.  Indeed,  parol  evidence  is  admissi- 
ble to  explain  all  such  ambiguities:  Code,  sees.  3801,  2757, 
2457.  And  we  are  not  prepared  to  hold  that  the  evidence  re- 
quired to  apply  such  an  ambiguous  description  should  be  of 
the  same  high  character  and  tendency  as  that  which  would 
authorize  the  correction  of  a  mistake. 

2.  The  disability  of  Alexander  Cannon  to  acquire  and 
transmit  property  on  account  of  his  slavery  is  not  necessarily 
involved  in  this  case.  The  fact  that  his  widow,  Diana  Jor- 
dan, made  this  purchase  and  declared  this  trust  after  her 
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manumissson,  and  when  slie  was  vested  with  full  power  and 
authority  to  enter  into  such  a  transaction,  is  sufficient  to  sus- 
tain the  validity  of  the  deed  to  the  land  purchased  by  her  and 
conveyed  to  her  trustee.  She  had  the  right  to  acquire,  hold, 
and  dispose  of  property.  The  source  from  she  derived  the 
money  could  have  no  bearing  upon  the  issue,  other  than  as  it 
tended  to  show  the  probability  of  the  trust  being  made  in 
favor  of  complainant.  For  that  purpose,  it  was  admissible  as 
evidence;  and  the  jury  had  a  right  to  consider  it,  with  other 
proof  in  the  case,  as  conducing  to  the  conclusion  which  they 
reached. 

3.  It  is  familiar  learning  that  a  purchase  made  by  an  ex- 
ecutor, administrator,  or  other  trustee  at  his  own  sale,  is  void- 
able at  the  option  of  any  party  interested  in  the  property, 
whether  the  sale  be  made  directly  to  him  or  through  the  inter- 
position of  another  person.  There  seems  to  have  been  great 
haste  in  administering  this  estate  and  winding  up  its  affairs. 
The  property  was  sold  to  a  person  who  conveyed  it,  in  a  few 
days  after,  to  the  administrator.  No  money  appears  to  have 
passed  between  them.  The  title  was  made  by  the  adminis- 
trator to  the  purchaser  at  the  sale,  when  the  property  was 
immediately  reconveyed  to  the  person  acting  as  administrator. 
It  is  evident  that  this  administrator  was  apprised  of  the  claim 
that  complainant  had  on  this  property  before  he  ever  admin- 
istered upon  the  estate,  at  least  before  he  took  possession  of  it, 
and  made  any  improvements  upon  it.  It  would  not  be  going 
too  far  to  infer  that  he  administered  upon  this  estate  with  a 
view  of  procuring  the  remainder  of  the  lot,  a  part  of  which  ho 
had  previously  purchased.  There  has,  in  fact,  been  no  admin- 
istration of  this  estate.  Diana  Jordan  had  nothing  in  this 
property  to  administer.  Her  interest  in  it  terminated  at  her 
death.  She  had  nothing  but  a  life  estate,  and  of  that  the  de- 
fendant Houston  seems  to  have  been  well  apprised.  Tho 
only  portion  of  her  estate,  some  household  furniture  and  other 
personal  eflfects  of  like  character,  that  ought  to  have  been 
administered,  he  suffered  to  be  divided  without  administfation 
among  the  heirs  of  her  late  husband,  Diana  Bryan,  and  certain 
of  the  collateral  relations  of  Diana  Jordan. 

The  claim  set  up  by  Houston  for  improvements  made  by 

him,  any  further  than  they  served  as  a  set-off  against  mesne 

profits,  was  wholly  untenable.     He  was  charged  with  notice, 

as  we  have  seen,  of  complainant's  rights  in  the  land  purchased 

■  At  his  own  sale;  besides,  ho  knew  that  Diana  Jordan  had  no 
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interest  in  it,  on  which  he  could  administer.  In  no  sense  of 
the  term  was  he  a  bona  fide  purchaser  for  value  without  notice, 
entitled  to  avail  himself  of  the  liberal  rule  in  favor  of  such  a 
purchaser  as  to  the  allowance  of  improvements:  Code,  sec. 
3464,  and  citations;  Euffin  v.  Paris,  75  Ga.  653;  Nunn  v.  Bur- 
ger, 76  Id.  705.  The  notice  brought  home  to  Houston  affected 
his  conscience  and  mado  his  purchase  covinous  ( Urquhart  v. 
Leverett,  69  Id.  92),  independently  of  the  legal  fraud  implied 
from  the  confidential  relation  in  which  he  stood  to  the  trust 
property  and  the  complainant  who  claims  it. 

4.  Though  not  absolutely  required,  we  think  this  verdict 
sustained  by  the  weight  of  the  evidence,  and  that  Judge 
Adams  properly  exercised  his  discretion  in  refusing  to  grant 
the  new  trial. 

Judgment  affirmed.  

Pabol  Evidbnck  13  Admissiblb  to  Explain  Ambiquitt  in  Debd:  BchmitM 
r.  Schmiiz,  19  Wis.  207;  83  Am.  Dec.  681;  as  to  Identify  person  mentioned  in 
the  instrument:  Henderson  v.  Hackney,  23  Ga.  383;  68  Am.  Dec.  629. 

Who  wuji  Takb  under  Woed  "Childben":  See  Citcss  v.  McKect  i 
Head,  1 ;  73  Am.  Dec.  186,  and  note. 

PimcHASB  BT  Executor  at  Own  Salb  is  Voidablb  at  election  of  parties 
interested:  Smith  r.  Orariberry,  39  Ga.  381;  99  Am.  Dec.  464,  and  note. 


Weight  v.  City  Council  op  Augusta. 

[78  Geoboia,  241.] 

MuHiciFAii  Corporation  la  not  Liablb  tor  Damagb  bt  Fibb  to  Prop* 
EBTT  of  a  citizen,  resulting  from  its  failure  to  provide  suitable  apparatus 
and  a  sufficient  supply  of  water  to  extinguish  the  flames,  or  from  the 
inefficiency,  carelessness,  and  neglect  of  its  firemen,  or  of  the  officers 
in  charge  of  them,  and  whose  operations  it  is  their  duty  to  direct,  al- 
though it  levies  a  water  tax  annually,  and  engages  to  have  constantly 
available  an  abundant  supply  of  water  for  all  purposes. 

Municipal  Corporation  is  Liable  for  NEOLiaENCB  only  in  Cases  where 
the  negligence  or  non-feasance  of  its  ordinary  agents  and  servants,  as 
distinguished  from  that  of  its  officers,  causes  the  injury,  or  where  the 
loss  results  from  acts  merely  ministerial,  as  distinguished  from  such  as 
are  legislative  and  governmental  in  character,  exercised  for  the  sole  and 
immediate  benefit  of  the  public,  or  where  the  corporation,  as  a  corpora- 
tion, is  exercising  its  private  franchise  powers  and  privileges  which 
belong  to  it  for  its  immediate  corporate  benefit,  or  is  dealing  with  prop- 
erty held  by  it  for  its  corporate  advantage,  gain,  or  emolument  thon^ 
inuring  ultimately  to  the  benefit  of  the  general  public. 

Action  for  damages.    The  opinion  states  the  case. 
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Leonard  Phinizy  and  Salem  Dutchery  for  the  plaintiff  in 
error. 

John  8.  Davidson,  for  the  defendant. 

Hall,  J.  Wright  brought  suit  against  the  city  council  of 
Augusta,  averring  in  his  declaration  that  he  was  a  citizen  of 
Augusta,  and  owner  of  two  adjacent  houses  therein;  that, 
without  fault  on  his  part,  one  of  them  caught  fire;  that  the 
fire  department  promptly  appeared,  but  were  unable  to  open 
the  fire-plug  for  that  locality  with  their  usual  appliances;  that 
it  was  found  necessary  to  send  off  after  a  monkey-wrench 
wherewith  to  open  it,  thus  consuming  much  valuable  time; 
that  on  the  plug  being  finally  opened,  it  was  discovered  there 
was  no  water  in  the  main;  that  a  special  messenger  was  then 
dispatched  to  the  city  water-works,  and  a  supply  of  water 
having  been  at  last  pressed  into  the  main,  the  firemen  at  once 
extinguished  the  conflagration,  but  not  until  one  of  the  plain- 
tiff's houses  had  been  wholly  destroyed  and  the  other  much 
injured,  to  his  damage  twelve  hundred  dollars;  that  defend- 
ant is  liable  therefor;  that  it  annually  levies  a  large  water- 
tax,  and  engages  to  have  constantly  available  an  abundant 
supply  of  water  for  all  purposes;  that  it  has  in  its  employ 
certain  oflBcers,  whose  duty  it  is,  under  the  city  ordinances,  to 
keep  the  fire-plugs  in  good  order,  and  the  mains  filled  with 
water  at  proper  pressure;  that  on  this  occasion  said  ofiicers 
failed  and  neglected  to  perform  said  duties,  whereby  plaintiff 
was  endamaged  as  aforesaid;  that  on  prior  like  occasions 
they  had  been  similarly  negligent;  that  such  negligence  had 
been  reported,  and  was  well  known  to  defendant,  prior  to  the 
fire  on  plaintiff's  premises,  but  notwithstanding  such  knowl- 
edge defendant  continued  them  in  its  employ;  and  since  said 
fire,  with  full  knowledge  of  their  negligence  thereat,  still  re- 
tains them.  To  this  declaration  the  defendant  demurred, 
upon  the  ground  that  it  sets  forth  no  legal  cause  of  action 
against  it,  and  the  court  sustained  the  demurrer,  and  dis- 
missed the  suit.  To  this  judgment  the  plaintiff  excepted, 
and  this  exception  brings  up  the  question  for  our  determina- 
tion. 

Our  attention  has  been  directed  to  no  case  where  a  munici- 
pal corporation  has  been  held  liable  for  damage  done  to  the 
property  of  a  citizen  in  consequence  of  its  failure  to  provide 
suitable  engines  and  apparatus,  or  on  account  of  defective 
cisterns,  or  an  insuflScient  supply  of  water  to  extinguish  the 
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flames,  or  the  inefficiency,  carelessnees,  and  neglect  of  its  fire- 
men, or  the  officers  in  charge  of  them,  and  whoso  duty  it  is  to 
direct  their  operations;  while  we  have  been  furnished  with  a 
number  of  cases  that  hold  they  are  not  so  liable,  even  where 
they  have  authority  to  levy  and  collect,  and  do  levy  and  col- 
lect, a  tax  for  that  purpose. 

"  The  exemption  from  liability,"  says  Dillon  (2  Municipal 
Corporations,  3d  ed.,  sec.  976),  "is  placed  upon  the  ground 
that  the  service  is  performed  by  the  corporation  in  obedience 
to  an  act  of  the  legislature, — is  one  in  which  the  corporation 
has  no  particular  interest,  and  from  which  it  derives  no  spe- 
cial benefit  in  its  corporate  capacity;  that  the  members  of  the 
fire  department,  although  appointed  by  the  city  corporation, 
are  not  the  agents  and  servants  of  the  city  for  whose  conduct 
it  is  liable;  but  they  act  rather  as  the  officers,  of  the  city, 
charged  with  a  public  service,  for  whose  negligence  in  dis- 
charge of  official  duty  no  action  lies  against  the  city  without 
being  expressly  given;  and  the  maxim  respondeat  superior  has 
therefore  no  application.  Nor  is  such  a  corporation  liable  to 
the  owners  of  property  destroyed  or  damaged  by  fire  in  conse- 
quence of  its  neglect  to  provide  suitable  engines  or  fire  appa- 
ratus, or  to  provide  and  keep  in  repair  public  cisterns.  A 
liability  on  the  part  of  the  corporation  was  sought  to  be  sus- 
tained upon  the  ground  of  the  neglect  of  a  corporate  duty,  but 
the  court  considered  that  powers  of  this  nature  were  legisla- 
tive and  governmental,  and  excluded  the  notion  of  implied 
responsibility  to  individuals  based  on  neglect  or  non-feasance, 
and  distinguished  the  case  from  those  in  which  the  duty  is 
purely  ministerial."  In  Black  v.  City  of  Columbia,  19  S.  C. 
412,  45  Am.  Rep.  785,  the  supreme  court  of  South  Carolina, 
in  a  well-considered  and  able  judgment  pronounced  by  AIc- 
Growan,  J.,  after  a  critical  examination  and  exhaustive  review 
of  the  cases  upon  the  subject,  reached  the  conclusion  that  "the 
city  was  not  liable  to  a  citizen  for  the  destruction  of  his  house 
by  fire,  owing  to  an  inadequate  supply  of  water,  although  it 
taxed  him  for  water,  and  there  was  an  understanding  that 
there  should  always  be  an  adequate  supply  for  extinguishing 
fires."  Whenever  the  negligence  or  non-feasance  of  the  ordi- 
nary agents  and  servants  of  the  corporation,  as  distinguished 
from  that  of  its  officers,  causes  the  injury,  or  when  the  loss  re- 
sults from  acts  merely  ministerial,  as  distinguished  from  such 
as  are  legislative  and  governmental  in  character,  exercised  for 
the  sole  and  immediate  benefit  of  the  public,  or  where  the  cor- 
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poration  is  exercising,  as  a  corporation,  its  private  franchise 
powers  and  privileges,  which  belong  to  it  for  its  immediate 
corporate  benefit,  or  is  dealing  with  property  held  by  it  for 
its  corporate  advantage,  gain,  or  emolument,  though  inuring 
ultimately  to  the  benefit  of  the  general  public,  then,  and  only 
then,  it  becomes  liable  for  the  negligent  exercise  of  such  pow- 
ers precisely  as  are  individuals.  This  clear  and  essential  dis- 
tinction is  sustained  by  a  multitude  of  cases  cited  by  the 
supreme  court  of  Vermont,  and  many  others  which  might 
have  been  added,  in  Welch  v.  Village  of  Rutland,  56  Vt.  228, 
48  Am.  Rep.  766  et  seq.,  and  effectively  disposes  of  the  cita- 
tions of  cases  on  the  brief  of  the  learned  and  indefatigable 
counsel  for  the  plaintiflf  in  error,  where  municipal  corporations 
have  been  held  liable  for  injuries  to  individuals,  resulting 
from  negligent  construction  and  repairs  of  streets,  bridges, 
canals,  sewers,  etc.,  and  plainly  points  out  the  difference  be- 
tween these  cases  and  such  damage  as  may  be  occasioned  by 
the  negligent  and  careless  conduct  of  those  engaged  in  operat- 
ing the  fire  department.  The  abrogation  of  such  a  distinction, 
and  the  failure  to  observe  it  in  judicial  proceedings,  would,  as 
it  seems  to  us,  be  contrary  to  sound  public  policy,  and  tend  to 
the  serious  embarrassment,  if  it  did  not  bring  about  the  utter 
insolvency,  of  municipal  corporations;  and  such  is  the  view 
which  appears  to  have  influenced  the  courts  in  making  and 
enforcing  it,  as  appears  from  the  numerous  decisions  made, 
many  of  which  have  been  brought  to  our  notice  in  the  argu- 
ment. As  we  are  of  the  opinion  that  there  could  have  been 
no  other  judgment,  under  the  law,  than  that  rendered  on  the 
demurrer  of  the  defendant,  we  must  order  the  judgment 
afl&rmed.  

MxTNiciPAL  CoBPOBATiON  ifl  LiABLB  FOR  Neoligenob  ouly  where  it  per- 
forms ministerial  acts,  and  not  for  injaries  from  legislative  or  judicial  acts: 
Dooleif  T.  Sullivan,  112  Ind.  451;  2  Am.  St.  Rep.  209;  McDade  v.  CheaUr,  117 
Pa.  St.  414;  2  Am.  St.  Hep.  681.  A  city  is  not  liable  for  loss  by  fire  by  rea- 
son of  lack  of  water,  where  it  is  not  bound  by  its  charter  to  provide  watet 
for  eztingoishment  of  fires:  See  Mendel  v.  Wheeling,  28  W.  Va.  233,  67  Am. 
Rep.  664,  citing  many  cases  on  this  topic. 
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Past  Illicit  C!oeabitation  does  not  Render  Void  ob  Illegal  Om  by 
a  man  to  the  womAn  with  whom  ho  has  held  such  relation. 

Contract  to  Make  Compensation  for  Injury  Done  bt  Past  Illegal 
Cohabitation,  which  contains  no  stipulation  for  future  intercourse,  is 
not  invalid,  even  though  the  intercourse  be  kept  up  after  the  contract 
has  been  fully  executed,  where  there  is  no  evidence  of  any  promise  or 
understanding  other  than  that  inferred  from  the  fact  of  future  illicit 
intercourse  between  the  parties. 

Dxviss  to  Natural  Daughter  or  Testator,  and  to  her  Illegitimate 
Children  by  a  deceased  friend  of  the  testator,  is  not  illegal,  nor  is  it 
made  so  by  any  illicit  intercourse  between  said  daughter  and  one  of  the 
testator's  executors,  when  there  is  no  proof  to  charge  the  testator  with 
knowledge  of  such  intercourse,  or  to  show  that  he  in  any  way  encour- 
aged  or  promoted  it,  and  where  his  will  makes  no  provision  for  the  car- 
rying on  of  such  intercourse,  or  for  the  maintenance  of  any  offspring 
that  might  result  therefrom. 

Rights  and  Liabilities  of  Colored  Race  in  Respect  to  Illicit  Inter- 
course are  the  same  as  those  of  the  white  race.  And  whatever  rights 
and  privileges  belong  to  a  white  concubine,  or  to  a  bastard  white  woman 
and  her  children,  belong  also  to  a  colored  woman  and  her  children.  The 
game  principles  of  law  govern  the  rights  of  each  race. 

WniTB  Man  mat  Lawfully  Make  Compensation  to  his  Colored  Para- 
hour  for  past  illegal  cohabitation. 

PcTATiVB  Father  mat  Lawfully  Make  Provision  for  his  Illegiti- 
mate Child,  or  for  the  illegitimate  offspring  of  such  child,  whether  such 
child  or  offspring  be  white  or  colored. 

Court  will  kot  Declare  Transaction  Void  on  Grounds  of  Public 
Policy,  except  in  cases  free  from  doubt.  And  what  constitutes  public 
policy,  tuid  what  contravenes  it,  is  a  question  of  law  for  the  court,  and 
not  one  of  fact  for  the  jury. 

Will  cannot  be  Set  Aside  for  Alleged  Misrepresentations,  unless 
the  representations  are  proved  to  have  been  false;  and  for  the  court  to 
so  charge  the  jury  is  not  error.  But  to  charge  in  addition  that  the  repre- 
sentations must  be  proved  to  have  been  made  in  bad  faith,  and  for  the 
purpose  of  procuring  the  will,  is  erroneous.  Where,  however,  the  issue 
actually  presented  in  the  case  was,  whether  or  not  the  representations 
were  false,  where  other  portions  of  the  charge  limited  and  explained 
this  instruction,  where  the  court  instructed  the  jury  that  if  the  repre- 
sentations were  false  the  will  should  be  set  aside  and  declared  void,  and 
where  the  evidence  in  the  case  proved  that  the  representations  were  not 
false,  the  verdict  will  not  be  set  aside  on  that  account,  it  being  altogether 
probable  that  the  jury  could  not  have  been  misled  or  confused  by  the 
use  of  the  terms  employed. 

Appeal  from  an  order  admitting  a  will  to  probate.  The 
facts  are  stated  in  the  opinion. 

N.  J.  Hammond,  Hill  and  Harris,  Bacon  and  Rutherford, 
R.  W.  Patterson,  R.  D.  Smithf  J,  A,  HarUyj  and  T.  M.  Hunt, 
for  the  plaintiffs  in  error. 
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C.  W.  Du  BosCj  W.  M.  and  M.  P.  Reese,  John  T.  Jordan^  and 
Heese  and  Littlej  for  the  defendants. 

Hall,  J.  In  response  to  a  notice  served  by  the  executors 
of  David  Dickson,  late  of  Hancock  County,  deceased,  on  bis 
heirs  and  distributees,  to  show  cause  why  his  will  should  not 
be  proved  in  solemn  form,  a  portion  of  them  appeared  and 
caveated  the  probate,  on  the  grounds, — 1.  That  the  will  was 
procured  by  the  undue  influence  of  Amanda  Dickson  and  her 
mother,  Julia  Dickson,  or  one  of  them;  2.  That  it  was  pro- 
cured by  the  fraud  of  said  Julia  and  Amanda  in  inducing 
said  David  Dickson  to  believe  that  said  Amanda  was  his 
child,  when  she  was  not;  and  that  her  sons  were  the  sons  of 
Eubanks,  when  they  were  not;  3.  That  the  whole  paper  is  a 
scheme  to  carry  into  effect  the  last  clauses  of  item  4,  all  of  the 
seventh  item,  and  all  of  the  ninth  item,  relating  to  said  Amanda 
and  her  said  children,  the  alleged  natural  sons  of  Eubanks, 
which  items  are  inconsistent  with  the  laws  or  contrary  to  the 
policy  of  the  state;  and  therefore  the  whole  paper  is  void  as  a 
will,  for  this,  and  for  the  reasons  stated  in  the  caveat  and  this 
amendment;  that  if  the  whole  is  not  void,  said  parts  are  void 
for  said  reason. 

The  other  reasons  stated  in  the  original  caveat  of  file  were, 
that  the  paper  was  not  David  Dickson's  will;  that  he  had  not 
testamentary  capacity  to  make  a  will;  that  it  was  made  un- 
der the  undue  influence  and  improper  control  exercised  over 
him  by  Amanda  Dickson;  that  it  was  made  under  a  mistake  as 
to  his  heirs  of  law,  and  was  not  such  a  will  as  he  would  have 
made  had  he  known  the  facts,  because  the  paper,  was  in  its 
scheme  and  nature  and  tendency,  illegal  and  immoral,  and 
contrary  to  the  policy  of  the  state  and  of  the  law,  and  destruc- 
tive and  subversive  of  the  interests  and  welfare  of  society. 

The  will  was  admitted  to  probate  by  the  court  of  ordinary; 
and  from  this  judgment  the  caveators  appealed.  On  the  ap- 
peal trial,  all  question  as  to  the  capacity  of  the  testator  to 
make  a  will  was  abandoned.  The  other  grounds  of  the  caveat 
were  those  relied  on  to  defeat  the  probate  of  the  will.  On  this 
trial,  as  well  as  that  before  the  ordinary,  the  will  was  sus- 
tained, and  a  judgment  was  taken  admitting  it  to  probate  and 
record. 

The  material  questions  discussed  before  this  court  were: 
1.  That  the  will  was  the  result  of  the  undue  influence  exer- 
cised by  Amanda  Dickson,  one  of  the  principal  beneficiaries 
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under  its  provisions,  and  her  mother,  Julia  Dickson,  upon  the 
testator;  2.  That  it  resulted  from  false  and  fraudulent  repre- 
eentations  made  by  Amanda  and  Julia,  not  only  as  to  the 
paternity  of  Amanda,  but  of  Amanda's  children,  it  being 
insisted  that  Amanda  was  not  the  child  of  the  testator, 
and  that  her  sons,  Julian  H.  and  Charles  G.,  were  not  the 
natural  sons  of  the  testator's  deceased  friend,  Charles  H. 
Eubanks;  3.  That  in  consequence  of  these  facts,  the  will  em- 
bodied a  scheme  of  Amanda  and  Julia  to  carry  out  the  same 
by  virtue  of  the  items  and  provisions  in  favor  of  Amanda  and 
her  children;  that  the  scheme  was  inconsistent  with  law,  and 
contrary  to  the  public  policy  of  the  state;  and  if  it  did  not  ren- 
der the  whole  paper  void  as  a  will,  it  did  so  at  least  as  to  the 
items  or  portions  in  favor  of  Amanda  and  her  children,  be- 
cause of  its  tendency  to  promote  illegal  and  immoral  inter- 
course between  Amanda  and  her  alleged  paramour,  the  said 
Eubanks,  such  intercourse  being  destructive  and  subversive  of 
the  welfare  and  interests  of  society. 

The  items  of  the  will  bearing  upon  these  questions  are  the 
following:  — 

"  Item  4th.  I  give,  bequeath,  and  devise  to  Julian  H.  Dick- 
son and  Charles  G.  Dickson,  minor  children  of  Amanda  A. 
Dickson,  and  the  natural  sons  of  my  deceased  friend,  Charles 
H.  Eubanks,  and  to  the  sursdvor  of  them,  in  case  either  should 
die  leaving  no  child  or  children,  or  representatives,  or  repre- 
sentors of  a  deceased  child  or  children,  the  two  tracts  of  land 
in  Hancock  County  [describing],  adjoining  the  land  of  Baxter, 
the  Alexander  place  now  occupied  by  said  children  and  others, 
containing  in  all  five  hundred  acres,  more  or  less.  I  appoint 
Amanda  A.  Dickson,  mother  of  said  children,  the  testamentary 
guardian  of  the  property  given  to  her  children  by  this  item 
of  my  will,  and  my  executors  are  directed  to  turn  over  said 
property  to  her  as  such  guardian,  to  be  managed  by  her  for 
them  till  they  or  either  of  them  marry  or  come  of  age,  at  which 
time,  as  the  case  may  be,  said  property  may  be  divided, 
share  and  share  alike.  If  both  of  said  children  should  die  be- 
fore marriage  or  attaining  lawful  age,  leaving  no  child  or  chil- 
dren, or  the  representative  of  a  deceased  child  surviving,  then 
the  property  in  this  item  shall  go  to  Amanda  A.  Dickson, 
their  mother." 

"  Item  7th.  I  give,  bequeath,  and  devise  all  the  rest  and 
residue  of  my  estate  not  expressly  disposed  of  by  this  will  other- 
wise, as  well  all  I  now  own  as  all  I  may  hereafter  accumulate 
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up  to  the  time  of  my  decease,  including  lands,  live-etock, 
farming  implements,  crops  on  hand  and  crops  growing,  rail- 
road stock,  bonds,  notes,  accounts,  and  everything  else  of 
value  I  may  own  at  my  death,  to  Amanda  A.  Dickson  of  Han- 
cock County,  now  living  with  her  mother  near  my  plantation, 
for  and  during  her  natural  life,  free,  clear,  and  exempt  from 
the  marital  rights,  power,  control,  or  custody  of  any  husband 
she  may  have,  with  full  power  to  her,  the  said  Amanda  A. 
Dickson,  without  the  aid  or  interposition  of  any  court,  to  sell 
said  property  and  convey  the  same,  and  to  reinvest  the  pro- 
ceeds of  said  sales  in  other  property,  or  in  good  security  to  be 
held  for  her  for  her  life  as  aforesaid.  I  charge  the  property  be- 
queathed by  this  item  of  my  will  with  the  support  and  educa- 
tion of  the  children  of  the  said  Amanda  A.  Dickson,  as  well 
those  hereafter  to  be  born  as  those  now  living;  their  support 
to  be  ample,  but  not  extravagant,  their  education  to  be  the 
best  that  can  be  procured  for  them  with  a  proper  regard  for 
economy, — all  of  which  I  leave  to  the  sound  judgment  and 
discretion  of  the  said  Amanda  A.  Dickson,  without  any  inter- 
ference from  any  quarter.  As  either  of  the  children  of  the 
said  Amanda  A.  Dickson,  born  or  to  be  born  to  her,  come  of 
age  or  marry,  I  direct  her  to  set  off  to  such  child  so  marrying 
or  coming  of  age  a  portion  of  said  property,  she  to  determine 
in  her  unlimited  discretion  what  property  and  how  much  shall 
be  set  off,  with  only  this  instruction,  that  the  amount  must 
not  be  60  great  as  to  defeat  or  imperil  my  purpose  to  provide 
for  her  during  life,  and  for  her  children,  as  well  those  to  be 
born  hereafter  as  those  now  in  life.  Upon  the  death  of  the 
said  Amanda  A.  Dickson,  I  give,  bequeath,  and  devise  what 
may  remain  of  the  property  embraced  in  this  item  of  my  will 
to  the  children  of  the  said  Amanda  A.  Dickson,  and  the  repre- 
sentatives of  any  deceased  child,  share  and  share  alike,  such 
representatives  taking  per  stirpes,  and  not  per  capita." 

The  ninth  item  named  the  propounders  as  his  executors, 
directed  them  to  prove  his  will  in  solemn  form,  and  to  turn 
over  to  said  Amanda  all  the  property  given  her  for  life,  and 
requested  them  to  see  to  it  while  they  live,  "  that  Amanda  A. 
Dickson  and  her  children  are  protected  in  their  person  and 
their  property  under  the  laws,  so  far  as  they  may  be  able  to  do 
so,"  and  gave  each  of  the  executors  two  thousand  five  hundred 
dollars  in  lieu  of  commissions. 

1.  We  shall  consider,  first,  whether  this  will,  in  the  various 
items  mentic^ca  aoove,  and  according  to  its  scheme,  and  the 
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proof  had  upon  that  Bubject,  can  be  deemed  contrary  to 
public  policy  and  void,  and  whether  that  question  was  clearly 
and  properly  submitted  to  the  jury  under  the  charge  of  the 
court  and  the  testimony  in  the  case.  To  do  so  intelligently,  it 
will  be  necessary  to  state  accurately  the  several  charges  of  the 
court  upon  that  subject  to  which  the  caveators  excepted;  and 
these  will  be  found  in  the  eighteenth,  twenty-second,  twenty- 
fourth,  twenty-fifth,  and  twenty-eighth  grounds  of  the  motion 
for  new  trial,  which  are  as  follows:  — 

"18.  The  court  erred  in  charging  the  jury,  at  request  of 
counsel  for  the  propounders,  as  follows:  'There  is  no  public 
policy  in  Georgia  which  prevents  colored  persons  from  taking 
property  under  a  will,'  without  more,  and  without  coupling  to 
that  the  consideration  of  illicit  intercourse  which  may  have 
produced  said  will." 

"  22.  At  request  of  counsel  for  caveators,  the  court  charged 
the  jury  that  'if  Amanda  was  the  bastard  child  of  David 
Dickson,  begotten  in  this  state  of  a  negro  slave  prior  to  the 
late  emancipation,  he  was  under  no  obligation  to  support  or 
provide  for  such  child  prior  to  such  emancipation,  except  as  a 
slave,  if  his  slave,  but  then  only  while  she  was  his  slave';  and 
was  requested  further  in  writing  to  charge:  '  No  obligation  was 
upon  David  Dickson,  if  he  so  begot  said  slave,  to  support  and 
provide  for  her  after  emancipation,  or  if  any  such  obligation 
existed,  it  ceased  upon  her  becoming  twenty-one  years  old'; 
and  the  court  so  charged,  leaving  out  the  words,  *  or  if  any  such 
obligation  existed,  it  ceased  upon,'  and  inserting  'and'  after 
emancipation;  and  then  refused  to  charge,  as  requested  in 
writing:  'If  this  will  was  made  after  such  majority,  and 
Amanda  was  such  a  bastard  of  this  testator,  the  parts  giving 
this  property  to  her  are  void,  because  contrary  to  public  policy.' 
The  refusal  of  this  request  was  error." 

"24.  The  court  erred  in  refusing  to  charge,  as  requested  in 
writing  by  the  counsel  for  caveators:  '  If  the  jury  believe  from 
the  evidence  that  this  will  sought  to  be  propounded  is  contrary 
to  the  policy  of  the  state  of  Georgia,  then  the  jury  would  be 
authorized  to  find  against  the  will.' " 

"25.  The  court  erred  in  refusing  to  charge  as  follows:  '  Un- 
der the  constitution  and  laws  of  the  state  of  Georgia,  marriages 
between  white  persons  and  negroes  are  forbidden,  and  the 
public  policy  of  the  state  is  against  the  mingling  of  the  blood 
of  these  races,  and  if  you  believe  this  will  is  against  said 


June,  1887.]  Smith  v.  Du  Bose.  265 

policy,  it  is  absolutely  void,'  though  requested  in  writing  by 
counsel  for  the  caveators." 

"28.  The  court  erred  in  concluding  his  charge  as  follows: 
'  Every  man  in  this  state  has  a  right  to  will  his  property  to 
whom  he  pleases.  There  is  no  policy  of  the  state  which  would 
make  it  unlawful  or  contrary  to  such  policy  for  a  man  to  will 
his  property  to  a  colored  person,  to  any  bastard,  or  to  his  own 
bastard,  and  such  considerations  as  these  would  not  alone  au- 
thorize a  will  to  be  set  aside;  but  you  may  consider  all  the 
facts,  relationships,  and  circumstances  in  evidence  in  deciding 
the  questions  made  before  you,  which  I  have  already  stated 
and  explained  to  you.'  It  was  error  in  the  conclusion  thus  to 
group  and  state  the  facts  touching  the  case;  thus  to  use  the 
words  '  set  aside '  in  the  statement  of  the  absence  of  a  policy 
as  to  a  testator's  bastard  without  regard  to  whether  he  owed 
any  legal  obligations  to  such  bastard,  and  because  it  did  not 
BuflBciently  emphasize  that  matter  of  illegal  cohabitation." 

It  will  be  remarked  that  this  will  makes  no  provision  for 
Julia,  who,  it  is  alleged,  was  the  concubine  of  the  testator;  that 
there  was  no  pretense  of  marriage  between  Eubanks  and 
Amanda;  and  that  there  is  no  direct  evidence  going  to  estab- 
lish the  fact  that  the  intercourse  between  Amanda  and  Eu- 
banks took  place  and  was  carried  on  in  consequence  of  any 
previous  agreement  or  promise,  on  the  testator's  part,  to  make 
provision  for  Amanda  and  the  children  born  in  consequence  of 
that  intercourse.  The  will  was  made  after  that  intercourse 
had  ceased,  and  after  the  death  of  Eubanks.  It  was  not  seri- 
ously insisted  that  past  cohabitation  would  render  a  gift  by 
the  party  holding  such  a  relation  to  a  woman  void  or  illegal; 
and  had  it  been  so  contended,  the  argument  could  have  rested 
upon  no  legal  principle  whatever.  Indeed,  from  a  very  early 
period,  the  law  has  been  well  settled  to  the  contrary:  Beall  v. 
Bealls,  8  Ga.  224;  Hargroves  v.  Freeman,  12  Id.  842;  Davis  v. 
Moody,  15  Id.  175. 

A  contract  to  make  compensation  for  the  injury  done  in 
consequence  of  past  illegal  cohabitation,  which  contained  no 
Btipulation  for  future  intercourse,  has  been  held  to  be  valid; 
and  even  where  such  a  contract  had  been  fully  executed,  and 
the  intercourse  was  kept  up  afterwards,  yet  if  it  did  not  appear 
that  the  subsequent  cohabitation  was  made  a  stipulation  in 
the  contract,  it  has  been  maintained;  where  there  was  no  evi- 
dence of  any  promise  or  understanding  other  than  that  in- 
ferred from  the  fact  of  future  illicit  intercourse  between  the 
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parties,  this  did  not  affect  the  validity  of  the  transaction. 
Thus,  where  a  bond  had  been  given  in  consideration  of  past 
cohabitation,  without  any  express  stipulation  to  that  effect,  or 
without  evidence  from  which  it  could  bo  shown  that  the  future 
cohabitation  of  the  parties  was  one  of  its  conditions,  although 
in  fact  they  subsequently  so  cohabitated,  it  was  held  that  the 
bond  was  nevertheless  valid,  and  upon  it  an  action  could  be 
maintained:  Chitty  on  Contracts,  979;  Trovingerx.  McBumey, 
6  Cow.  253;  Gray  v.  MatUas,  5  Ves.  286;  Hall  v.  Palmer,  3 
Hare,  532;  Brown  v.  Kinsey,  81  N.  C.  245;  Greenhood  on  Pub- 
lic Policy,  204-207,  and  other  citations  in  the  notes  thereto; 
Oay  V.  Parpart,  106  U.  S.  679. 

"The  test,"  says  Dillard,  J.,  in  delivering  the  opinion  in 
Brown  v.  Kinsey,  supra,  "always  is.  Does  it  appear  by  the  con- 
tract itself,  or  was  there  any  understanding  of  tho  parties, 
though  not  expressed,  that  the  intercourse  was  to  continue?" 

Neither  at  the  testator's  death  nor  when  the  will  was  exe- 
cuted could  a  continuance  of  the  relations  between  Eubanks 
and  Amanda  have  been  contemplated,  for,  as  before  remarked, 
Eubanks  was  then  dead.  There  is  absolutely  nothing  in  the 
case  to  show  that  the  testator,  as  contended  by  the  caveators, 
had  knowledge  of  any  illicit  intercourse  between  Worthen,  one 
of  his  executors,  and  Amanda,  subsequent  to  Eubanks's  death. 
The  circumstances  in  proof  warrant  no  such  inference;  and 
nothing  beyond  vague  suspicion  or  mere  conjecture  could  im- 
pute to  him  knowledge  of  the  fact,  or  a  purpose  on  his  part  to 
make  provision  with  a  view  to  the  creation  of  such  a  relation 
between  these  last-named  parties.  One  thing  is  certain:  that 
there  was  no  offspring  from  this  intercourse  during  the  life  of 
the  testator;  nor  is  there  a  single  fact  in  proof  to  charge  him 
with  knowledge  of  it,  or  to  show  that  he  in  any  way  encouraged 
or  promoted  it.  His  will  certainly  made  no  provision  for  the 
carrying  on  of  such  intercourse,  or  for  the  maintenance  and 
support  of  any  offspring  that  might  result  therefrom.  The 
principal  complaint  here  is,  that  anything  which  has  a  ten- 
dency to  induce  intercourse  between  persons  of  the  white  and 
negro  races  is  contrary  to  public  policy,  and  consequently 
void;  and  this  conclusion  is  drawn  from  the  prohibition  of 
marriage  between  these  races,  as  found  in  our  constitution 
and  laws.  Illicit  intercourse  between  persons  of  the  same  as 
well  as  different  races  is  made  penal  by  our  code,  as  also  in- 
tercourse between  persons  standing  in  near  relations  of  con- 
Banguinity  or  affinity  to  each  other,  whether  that  intercourse 


June,  1887.]  Smith  v.  Du  Bose.  267 

take  place  in  consequence  of  prohibited  marriage  or  otherwise. 
It  is  well  settled  that  a  white  man  may  be  guilty  of  fornica- 
tion or  adultery  with  a  colored  woman,  and  vice  versa;  and 
that  a  white  or  colored  man,  if  a  child  is  begotten  in  conse- 
quence of  such  illicit  intercourse,  may  be  held  liable  for 
bastardy:  Allen  v.  Harris,  40  Ga.  220.  Indeed,  there  is  no 
difference  in  this  respect  between  the  rights  and  liabilities  of 
the  different  races. 

The  fourteenth  amendment  of  the  constitution  of  the  United 
States  provides,  in  express  terms,  that  "  all  persons  born  or 
naturalized  in  the  United  States,  and  subject  to  the  jurisdic- 
tion thereof,  are  citizens  of  the  United  States,  and  of  the  state 
wherein  they  reside.  No  state  shall  make  or  enforce  any  law 
which  shall  abridge  the  privileges  or  immunities  of  citizens 
of  the  United  States;  nor  shall  any  state  deprive  any  person 
of  life,  liberty,  or  property,  without  due  process  of  law,  nor 
deny  to  any  person  within  its  jurisdiction  the  equal  protection 
of  the  laws."  The  supreme  court  of  the  United  States  has 
decided  that  this  amendment  made  all  colored  persons  born 
in  the  United  States,  and  subject  to  its  jurisdiction,  citizens 
of  the  United  States  and  of  the  states  in  which  they  reside: 
Slaughter-house  Cases,  16  Wall.  90,  95,  97;  Murdoch  v.  City  of 
Memphis,  20  Id.  615;  Munroe  v.  Phillips,  64  Ga.  32. 

Under  the  constitution  of  Georgia,  section  5017  of  the  code, 
"all  citizens  of  the  United  States  resident  in  this  state  are 
hereby  declared  citizens  of  this  state";  and  it  is  made  the 
duty  of  the  general  assembly  to  enact  such  laws  as  will  pro- 
tect them  in  the  full  enjoyment  of  the  rights,  privileges,  and 
immunities  due  to  such  citizenship.  And  to  this  effect  is  sec- 
tion 44  of  the  code.  All  distinctions  as  to  the  rights  pertain- 
ing to  citizenship  between  the  two  races  are  abolished  by  this 
legislation  and  by  these  constitutional  provisions.  As  to  their 
civil  rights,  they  stand  upon  the  same  footing.  It  follows, 
therefore,  that  whatever  rights  and  privileges  belong  to  a 
white  concubine,  or  to  a  bastard  white  woman  and  her  chil- 
dren, under  the  laws  of  Georgia,  belong  also  to  a  colored 
woman  and  her  children,  and  that  the  rights  of  each  race  are 
controlled  and  governed  by  the  same  enactments  or  principles 
of  law. 

Among  the  rights  of  citizens  of  this  state  enumerated  in 
section  1654  of  the  code  are  the  right  to  the  acquisition  and 
enjoyment  of  private  property  and  the  disposition  thereof,  the 
right  to  vote,  hold  oflfice,  etc.     It  is  unquestionably  true  that 
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a  testator,  by  hie  will,  may  make  any  disposition  of  his  prop- 
erty not  inconsistent  with  the  laws  or  contrary  to  the  policy 
of  the  state:  Code,  see.  2399.  And  this  accords  with  the  gen- 
eral law  upon  this  subject.  Most  persons,  in  modern  times, 
by  that  law,  are  deemed  capable  of  taking  under  wills,  and 
the  exceptions  as  to  those  who  are  incapable  of  taking  are 
carefully  enumerated,  and  rest  generally  upon  grounds  of  pub- 
lic policy.  Upon  these  grounds,  alien  enemies  are  excluded 
from  benefits  under  wills;  and  so  are  others  whose  participa- 
tion in  such  benefits  could,  in  any  sense  of  the  word,  be  called 
immoral;  if  a  will  makes  a  devise  or  bequest  to  further  or 
carry  into  effect  some  illegal  purpose,  which  the  law  regards 
as  subversive  of  sound  policy  and  good  morals,  such  devise  or 
bequest  will  be  held  void,  and  the  executor  would  not  be 
justified  in  paying  it.  The  conditions  of  a  testamentary  gift 
tending  to  separation  or  divorce  between  husband  and  wife 
would  be  treated  as  void;  and  to  the  same  general  principle 
of  good  morals  and  sound  policy  may  be  referred  various 
miscellaneous  restraints  upon  testamentary  disposition  which 
local  law  sees  fit  to  enforce.  Thus,  under  the  Louisiana  code, 
a  will  made  in  favor  of  the  testator's  concubine  is  treated  as 
null  and  void:  Gibson  v.  Dooley,  32  La.  Ann.  959.  Doubtless 
the  local  conception  of  public  policy  on  such  points  is  liable, 
in  difierent  jurisdictions  and  at  difierent  times  and  difierent 
epochs,  to  great  variations.  Decisions  must  greatly  vary  in 
consequence:  Schouler  on  Wills,  sees.  22,  23. 

There  is  nothing  in  the  law  of  Georgia,  that  we  have  seen, 
inhibiting  compensation  for  past  illegal  cohabitation  being 
made  by  a  white  man  to  a  white  woman;  and  under  the  law 
as  it  now  stands,  there  can  be  nothing  to  prevent  its  being 
made  by  such  white  m  an  to  his  colored  paramour.  No  arrange- 
ment for  future  cohabitation  with  a  black  or  white  woman 
would  be  valid  in  favor  of  the  woman,  or  any  party  deriving  a 
benefit  from  it.  There  is  nothing  in  our  law  prohibiting  a  pu- 
tative father  from  making  provision  for  his  illegitimate  child, 
or  for  the  illegitimate  ofispring  of  such  child.  And  even  con- 
viction of  treason  or  felony,  or  any  lower  grade  of  crime,  works 
no  corruption  of  blood  or  forfeiture  of  estate:  Bill  of  Rights, 
sec.  2,  par.  3;  Code,  sec.  5020.  So  that  a  felon  or  his  offspring 
may  take  testamentary  benefits  under  the  law  of  this  country. 
No  one  would  contend  for  a  single  moment  that  a  contract, 
agreement,  or  understanding,  founded  upon  a  consideration, 
In  whole  or  in  part,  for  the  commencement  or  continuance 


June,  1887.]  Smith  v.  Dd  Bose.  269 

of  meretricious  intercourse  between  the  sexes,  would  not  be 
directly  contrary  to  law  or  public  policy  and  the  best  interests 
of  society. 

What  is  public  policy?  And  where  must  we  look  to  find  it? 
And  in  ascertaining  and  applying  it  to  the  transactions  of  life, 
by  what  rules  and  precautions  are  the  courts  to  be  guided  ? 
On  this  latter  topic,  it  is  manifest  from  many  decisions  that 
judicial  tribunals  hold  themselves  bound  to  the  observance  of 
rules  of  extreme  caution  when  invoked  to  declare  a  transac- 
tion void  on  grounds  of  public  policy;  and  prejudice  to  the 
public  interest  must  clearly  appear  before  a  court  would  be 
warranted  in  pronouncing  the  transaction  void  on  this  account. 

In  Richmond  v.  Dubuque  etc.  R.  R.  Co.,  26  Iowa,  190,  202,  it 
is  said  that  "  the  power  of  courts  to  declare  a  contract  void, 
for  being  in  contravention  of  sound  public  policy,  is  a  very 
delicate  and  undefined  power,  and,  like  the  power  to  declare  a 
statute  unconstitutional,  should  be  exercised  only  in  cases  free 
from  doubt." 

After  laying  down,  in  terms  somewhat  dififerent,  the  same 
general  rule,  it  was  said  by  Howe,  J.,  of  the  supreme  court  of 
Wisconsin,  in  pronouncing  the  judgment  of  the  court  in  Kellogg 
V.  Larkin,  3  Finn.  123,  56  Am.  Dec.  164,  168:  "He  is  the 
safest  magistrate  who  is  more  watchful  over  the  rights  of  the 
individual  than  over  the  convenience  of  the  public,  as  that  is 
the  best  government  which  guards  more  vigilantly  the  freedom 
of  the  subject  than  the  rights  of  the  state." 

So  in  Swann  v.  Swann,  21  Fed.  Rep.  699,  recently  determined 
in  the  United  States  circuit  court  for  the  eastern  district  of 
Arkansas,  it  was  said  by  Caldwell,  J.,  delivering  the  opinion: 
"  No  court  ought  to  refuse  its  aid  to  enforce  a  contract  on 
doubtful  or  uncertain  grounds.  The  burden  is  on  the  defend- 
ant to  show  that  its  enforcement  would  be  in  violation  of  the 
settled  public  policy  of  the  state,  or  injurious  to  the  morals  of 
its  people.  Vague  surmises  and  flippant  assertions  as  to  what 
is  the  public  policy  of  the  state,  or  what  would  be  shocking  to 
the  moral  sense  of  its  people,  are  not  to  be  indulged  in." 

In  the  leading  case  of  Richardson  v.  Mellish,  2  Bing.  229, 
9  Eng.  Com.  L.  557,  the  observance  of  the  rule  as  thus  limited 
is  strongly  upheld  and  rigidly  enforced  by  the  whole  court. 
Each  of  the  judges  presiding  in  that  case  delivered  separate 
opinions,  though  they  all  concurred  in  the  result. 

Best,  C.  J.,  says:  "  We  have  heard  much  of  this  being  a 
contravention  of  public  policy,  and  that  on  that  ground  it 
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cannot  be  supported.  I  am  not  much  disposed  to  yield  to 
arguments  of  public  policy.  I  think  the  courts  of  Westmin- 
ster Hall  (speaking  with  deference,  as  an  humble  individual 
like  myself  ought  to  speak  of  the  judgments  of  those  who 
have  gone  before  me)  have  gone  much  further  than  they 
were  warranted  in  going  in  questions  of  policy;  they  have 
taken  on  themselves,  sometimes,  to  decide  doubtful  questions 
of  policy,  and  they  are  always  in  danger  of  so  doing,  because 
courts  of  law  look  only  at  the  particular  case,  and  have  not 
the  means  of  bringing  before  them  all  those  considerations 
which  ought  to  enter  into  the  judgment  of  those  who  decide 
on  questions  of  policy.  I  therefore  say  it  is  not  a  doubtful 
matter  of  policy  that  will  decide  this,  or  that  will  prevent  the 
party  from  recovering;  if  once  you  bring  it  to  that,  the  plain- 
tiff is  entitled  to  recover;  and  let  that  doubtful  question  of 
policy  be  settled  by  that  high  tribunal,  namely,  the  legisla- 
ture, which  has  the  means  of  bringing  before  it  all  the  consid- 
erations that  bear  on  the  question,  and  can  settle  it  on  its  true 
and  broad  principles.  I  admit  that  if  it  can  be  clearly  put 
upon  the  contravention  of  public  policy,  the  plaintiff  cannot 
succeed;  but  it  must  be  unquestionable, — there  must  be  no 
doubt.  Looking  at  all  the  facts  of  this  case,  I  can  see  no  un- 
questioned principle  of  policy  that  stands  in  the  way  of  the 
plaintiff  to  prevent  him  recovering  in  this  action";  criti- 
cising and  explaining  two  cases  {Card  v.  Hope,  2  Barn.  &  C. 
661,  and  Blachford  v.  Preston,  8  Term  Rep,  89),  which  were 
relied  on  as  opposed  to  this  rule,  the  learned  chief  justice  ad- 
mits that  in  one  of  the  cases  there  are  expressions  used  by 
Chief  Justice  Abbott  which  seem  to  bear  upon  the  present 
case.  "  But,"  he  says,  "  the  expressions  of  every  judge  must 
be  taken  with  reference  to  the  case  on  which  he  decides,  other- 
wise the  law  will  get  into  extreme  confusion.  That  is  what  we 
are  to  look  at  in  all  cases.  The  manner  in  which  he  is  arguing 
is  not  the  thing;  it  is  the  principle  he  is  deciding.  If  ever  I 
could  have  imagined  it  could  have  been  extended  to  such  a 
case  as  this,  I  would  have  protested  against,  though  I  could 
not  have  prevented,  the  decision.  I  would  in  my  place  have 
protested  against  it,  for  I  should  have  seen  the  injustice  and 
confusion  to  which  such  a  doctrine  would  have  been  liable  to 
be  extended.  I  am  quite  satisfied  that  not  one  of  the  learned 
judges  who  decided  that  case  ever  conceived  that  its  authority 
could  be  pressed  to  the  extent  to  which  it  has  been  pressed  in 
this  case." 
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His  colleague,  Park,  J.,  refers  to  those  cases  for  the  princi- 
ples they  determine,  and  not  for  their  facts.  He  concurs,  as 
far  as  necessary,  in  the  respective  judgments  rendered  in  them, 
and  says:  "The  judgment  given  by  my  Lord  Chief  Justice 
Abbott  was  very  elaborate;  but  though  I  concur  with  the 
judgment  in  that  case,  I  am  by  no  means  prepared  to  agree 
with  every  dictum  in  that  judgment.  I  am  quite  satisfied 
that  the  reference  to  general  policy  in  that  case  by  my  Lord 
Chief  Justice  Abbott  was  going  further  than  was  absolutely 
necessary,  and  I  think  there  is  nothing  here  to  show  illegality." 

Sir  James  Burrough,  the  other  judge,  said:  "  The  next  point 
is,  that  it  is  illegal.  I  am  of  opinion  that  on  the  face  of  this 
count  there  is  no  illegality.  If  it  be  illegal,  it  must  be  illegal 
either  on  the  ground  that  it  is  against  public  policy  or  against 
some  particular  law.  I  for  one  protest,  as  my  lord  has  done, 
against  arguing  too  strongly  upon  public  policy;  it  is  a  very 
unruly  horse,  and  when  once  you  get  astride  it  you  never 
know  where  it  will  carry  you.  It  may  lead  you  from  the 
sound  law.  It  is  never  argued  at  all  but  when  other  points 
fail."  Further  on  in  his  opinion  he  says:  "As  to  the  point  of 
public  policy,  a  great  deal  has  been  said,  many  cases  have 
been  mentioned,  and  in  Blackford  v.  Preston  a  great  number 
of  general  phrases  were  made  use  of  by  the  learned  judge. 
But  you  ought  not  to  govern  courts  of  justice  by  general  ex- 
pressions used  in  the  administration  of  the  law.  They  may 
have  some  weight,  but  they  ought  not  to  govern;  you  must 
look  to  what  the  point  of  decision  was." 

In  Walsh  v.  Fussell,  6  Bing.  169,  19  Eng.  Com.  L.  83,  Lord 
Chief  Justice  Tindal,  in  pronouncing  judgment,  said:  "It  is 
not  contended  that  the  covenant  was  illegal  on  the  ground  of 
the  breach  of  any  direct  rule  of  law,  or  the  direct  violation  of 
any  statute;  and  we  think  to  hold  it  to  be  void  on  the  ground 
of  its  impolicy  or  inconvenience,  we  ought  to  be  clearly  satis- 
fied that  the  performance  of  it  would  be  necessarily  attended 
with  injury  or  inconvenience  to  the  public." 

In  order  to  ascertain  whether  the  provisions  of  Girard's 
will  —  because  they  excluded  ecclesiastics,  missionaries,  and 
ministers  of  any  sect  from  holding  or  exercising  any  sta- 
tion or  duty  in  the  college  thereby  founded,  and  limited  the 
instructions  to  be  given  to  the  student  to  pure  morality  and 
general  benevolence  and  the  love  of  truth,  sobriety,  and  in- 
dustry, thus  excluding  by  implication  all  instruction  in  the 
Christian  religion  — were  in  contravention  of  the  public  policy 
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of  the  state,  the  supreme  court  of  the  United  States  held  that 
they  were  not  at  liberty  to  travel  out  of  the  record  to  ascertain 
what  were  the  private  religious  opinions  of  the  testator,  nor 
to  consider  whether  the  scheme  of  education  by  him  prescribed 
was  such  as  they  themselves  should  approve,  or  as  was  best 
adapted  to  accomplish  the  great  aims  and  ends  of  education; 
nor  could  they  look  to  the  general  consideration  of  the  sup- 
posed interest  and  policy  of  the  state  of  Pennsylvania  on  the 
subject,  beyond  what  its  constitution  and  laws  and  judicial 
decisions  made  known  to  them.  Consequently  they  held  that 
the  question  as  to  what  is  the  public  policy  of  the  state,  and 
what  is  contrary  to  it,  if  inquired  into  beyond  these  limits, 
would  be  found  to  be  one  of  great  vagueness  and  uncertainty, 
and  to  involve  discussions  which  scarcely  come  within  the 
range  of  the  judicial  duty  and  functions,  and  upon  which  men 
may  and  will  "complexionally  differ."  They  therefore  dis- 
claimed any  right  to  enter  upon  such  examinations  beyond 
what  the  state  constitution,  laws,  and  decisions  necessarily 
brought  before  them:  Vidal  v.  Girard'a  Es^rSj  2  How.  127,  197 
et  seq. 

Such  was  the  view  taken  by  Starnes,  J.,  and  Benning,  J^ 
in  Adams  v.  Bass,  18  Ga.  144  et  seq.,  and  154  et  seq.,  as  to 
what  constitutes  public  policy,  and  the  sources  from  which 
the  rules  on  that  subject  are  to  be  derived. 

We  cannot  think  that  the  judge  erred  in  refusing  to  charge 
the  jury  that  if  they  believed  from  the  evidence  that  the  will 
sought  to  be  propounded  was  contrary  to  the  policy  of  the 
state  of  Georgia,  then  they  would  be  authorized  to  find  against 
it.  As  to  what  constitutes  public  policy,  and  as  to  what  con- 
travenes it,  is  not  a  question  of  fact  for  the  jury,  but  is  a 
question  of  law  to  be  determined  by  the  court.  Any  other 
rule  than  this  would  lead  to  confusion  and  injustice,  and 
instead  of  settling,  would  go  far  to  unsettle  the  law  upon  this 
subject. 

In  Pierce  v.  Randolph,  12  Tex.  290,  Chief  Justice  Hemphill, 
as  the  organ  of  the  court,  says:  "  But  it  seems  that  a  new  rule 
has  been  discovered  by  which  to  test  the  validity  of  contracts, 
and  that  is,  the  belief  of  the  jury  with  regard  to  their  tendency 
to  immorality  and  breaches  of  the  peace;  and  this  even  where 
Buch  contracts  have  been  declared  by  the  courts  of  last  resort 
to  be  valid  in  law,  and  to  have  all  the  force  and  efficacy  which 
the  law  can  impart  to  any  contract.  No  doctrine  more  sub- 
versive of  law  and  of  private  and  public  rights  could  have  been 
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devised.  In  fact,  it  sets  them  afloat  upon  public  sentiment, 
to  fluctuate  and  rise  and  fall  with  the  ebb  and  flow  of  popular 
opinion,  and  when  brought  to  trial,  to  succeed  or  fail,  not  ac- 
cording to  the  established  rules  of  law,  but  upon  the  belief, 
the  private  opinions,  or  in  other  words,  the  whims  and  ca- 
prices, of  the  juries  before  whom  they  were  presented.  The 
most  sacred  rights,  those  most  cherished  by  the  law,  might  be 
frustrated  and  defeated  without  any  regard  to  law;  a  justice 
of  the  peace  with  his  jury  might  deem  them  against  morals, 
good  order,  or  public  policy."  And  after  giving  some  striking 
instances  of  the  dangerous  tendency  of  such  a  practice,  he 
continues:  "It  is  the  duty  of  both  judges  and  juries  to  decide 
on  rights  according  to  the  laws  of  the  land,  and  not  on  their 
belief  as  to  what  ought  to  be  law.  Their  oflBce  is  not  legisla- 
tive: it  is  judicial;  it  is  to  administer  the  law  as  they  find  it, 
and  not  to  exalt  their  own  belief  or  notions  above  the  law,  and 
follow  them  as  a  higher  code  by  which  the  rights  of  the  com- 
munity are  to  be  regulated  and  controlled." 

Tried  by  these  rules,  we  cannot  say  that  Dickson's  will  is 
unquestionably  and  beyond  a  doubt  against  public  policy. 
We  know  of  no  constitutional  provision  or  statute  or  any  de- 
cision of  our  courts,  nor  are  we  aware  of  any  principle  of  the 
common-  law,  which  holds  it  to  be  immoral  or  wrong  for  the 
putative  father  to  make  provision  for  his  illegitimate  child, 
whether  that  child  be  white  or  colored;  or  for  the  illegitimate 
offspring  of  such  child,  whatever  the  complexion  of  such  off- 
spring may  be;  or  for  any  one  who  has  lived  in  violation  of 
the  public  law,  and  thereby  become  a  criminal,  either  to  a 
greater  or  less  extent,  unless  that  provision  is  the  result  of  a 
previous  understanding  that  led  to  the  commission  of  the 
offense,  and  induced  a  breach  of  the  law  and  sound  public 
policy  of  the  state. 

We  have  seen  that  such  an  understanding  is  not  to  be  lightly 
inferred  from  facts  and  circumstances  of  doubtful  import  and 
meaning,  or  which  may  admit  of  different  constructions,  one 
consistent  with  and  the  other  opposed  to  unquestioned  policy. 
The  legislature  has  not  seen  fit  to  declare  that  the  tendency  of 
such  provisions  would  be  promotive  of  immorality,  and  would 
induce  the  formation  and  continuance  of  such  illicit  cohabita- 
tion, and  for  that  reason,  to  prohibit  them,  as  has  been  done 
by  the  provision  cited  from  the  code  of  Louisiana.  Whether 
such  inhibition  would  be  good  or  bad  policy,  is  not  for  us  to 
determine.    The  question  is  one  upon  which  there  has  existed, 
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and  still  exists,  a  contrariety  of  opinion,  as  will  bo  seen  by 
what  was  said  by  Lumpkin,  J.,  in  the  case  of  Beall  v.  Bealls, 
8  Ga.  224.  And  this  being  the  case,  its  solution  is  entirely 
beyond  the  scope  and  functions  of  the  judicial  department  of 
the  government.  If  judges  would  avoid  uncertainty  and  fluc- 
tuations in  the  administration  of  the  law,  and  render  it  uni- 
form and  consistent,  they  should  follow  the  admirable  advice 
given  by  Lord  Chancellor  Bacon  to  a  magistrate  whom  he  was 
about  to  swear  into  office:  "Look  to  your  books  for  the  law, 
and  not  to  your  brain."  Above  all,  they  should  not  give  them- 
selves up  to  the  guidance  and  direction  of  their  feelings  and 
sentiments,  for  this  would  unquestionably  lead  to  excessive 
irregularity,  fluctuations,  and  doubt.  They  would  then  real- 
ize that  the  fame  which  follows  is  better  than  that  which  goes 
before,  and  would  avoid  the  supreme  folly  of  mistaking  the 
plaudits  and  shotits  of  the  multitude  of  their  contemporaries 
for  the  trumpet  of  fame.  Loyalty  to  the  law,  and  rigid  ad- 
herence to  the  rules  it  prescribes,  is  to  the  enlightened  magis- 
trate the  plain  path  of  duty,  and  in  pursuing  it  he  can  fall 
into  no  error,  nor  run  into  any  kind  of  danger. 

2.  The  next  material  question  for  consideration  is  based 
upon  the  ground  that  the  will  was  procured  by  the  fraud  of 
Julia  and  Amanda  in  inducing  David  Dickson  to  believe  that 
Amanda  was  his  child,  when  she  was  not,  and  that  her  sons 
were  the  sons  of  Eubanks,  when  they  were  not.  Among  other 
instructions  to  the  jury,  the  following  appear  in  the  general 
charge  of  the  court:  "If  the  testator  was  not  deceived  or  mis- 
led in  any  way  by  the  statements  or  conduct  of  another  or 
others,  then  the  paper  should  not  be  set  aside  for  fraud." 

Again:  "It  is  alleged  that  Amanda  and  Julia  Dickson,  or 
one  of  them,  exercised  undue  influence  over  David  Dickson's 
mind,  and  that  they  deceived  and  misled  him  by  making 
false  and  fraudulent  representations  to  him  concerning  the 
paternity  of  Amanda  and  of  her  children,  and  thereby  pro- 
cured and  induced  him  to  make  and  execute  this  paper  as  his 
will.  It  is  incumbent  on  the  caveators  to  make  these  allega- 
tions appear  by  testimony  before  you  would  be  authorized  to 
say  that  they  are  true.  If  the  allegations  as  to  the  conduct 
of  Amanda  and  Julia,  which  I  have  mentioned  to  you,  have 
been  established  to  your  satisfaction  by  credible  testimony, 
either  circumstantial  or  direct,  you  should  act  upon  the  same 
under  the  rules  given  you  in  charge." 

At  the  request  of  the  caveators,  this  charge  was  given:  "If 
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the  will,  or  parts  of  the  same,  be  the  result  of  fraudulent 
practices  upon  either  the  fears  or  affections  or  sympathies  of 
testator,  then  it,  or  the  parts  so  produced,  should  be  pro- 
nounced void.  You  are  the  sole  judges  of  whether  any  such 
fraudulent  practices  have  been  shown  by  the  evidence,  or  are 
fairly  inferable  therefrom.  The  court  intimates  no  opinion  on 
that  subject." 

"A  will  procured  by  misrepresentations  or  fraud  of  any 
kind,  to  the  injury  of  the  heirs  at  law,  is  void. 

"If  the  jury  believe  from  the  evidence  that  the  legacy  to 
Amanda  Dickson  and  her  children  in  this  will  constitutes 
part  of  one  testamentary  scheme,  and  that  all  the  other  lega- 
cies were  intended  to  be  parts  of  that  one  testamentary 
scheme,  and  if  the  jury  further  believe  that  the  said  legacy 
was  procured  by  fraud,  misrepresentation,  or  undue  influence 
exercised  by  Julia  or  Amanda,  or  both,  then  the  jury  would 
be  authorized  to  find  against  the  validity  of  the  whole  will. 

"If  the  jury  believe  from  the  evidence  that  David  Dickson 
made  this  will  under  the  impression  that  Amanda  was  his 
natural  child,  and  if  they  believe  that  the  will,  or  so  much 
thereof  as  relates  to  Amanda  and  her  children,  was  induced 
€olely  by  that  belief,  if  they  further  believe  from  the  evidence 
that  Amanda  was  not  his  child,  then  they  would  be  author- 
ized to  set  aside  and  declare  void  so  much  of  said  will  as  re- 
lates to  said  Amanda  and  her  children." 

The  court  also  charged,  at  the  request  of  the  propounders: 
^' Fraud  is  never  is  never  presumed:  it  must  be  proved,  either 
by  facts  or  circumstances.  Before  the  will  can  be  set  aside 
for  misrepresentations,  it  must  appear  that  the  misrepresenta- 
tions were  made,  proved  to  be  false,  made  in  bad  faith,  for  the 
purpose  of  procuring  the  will." 

To  the  latter  portion  of  this  charge  various  errors  are  as- 
signed, and  are  set  forth  in  the  fourteenth  ground  of  the  mo- 
tion for  new  trial,  as  follows:  1.  It  was  error  to  so  speak  of 
setting  aside  the  will,  or  of  a  subsisting  will,  when  the  ques- 
tion was  whether  the  paper  propounded  was  a  legal  will; 
2,  It  was  error  to  say  such  representations,  if  false,  must  be 
made  in  bad  faith  if  made  to  procure  the  will,  and  in  saying 
that  if  false  and  in  bad  faith,  they  must  have  been  for  the 
purpose  of  procuring  that  will;  3.  If  in  bad  faith  and  false, 
Ihey  did  procure  the  will;  the  purpose  of  the  misrepresenta- 
tions was  immaterial;  and  it  ignored  the  ground  of  mistake 
of  fact  in  this  caveat,  as  applied  to  which  it  was  error. 
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Our  analysis  of  this  charge  is,  that  the  paper  propounded 
as  a  will  cannot  bo  set  aside  for  alleged  misrepresentations, 
unless  it  appear  from  the  evidence  that  such  representations 
were  proved  to  be  false;  that  they  were  made  in  bad  faith,  and 
for  the  purpose  of  procuring  the  paper  propounded  as  a  will. 
Standing  alone,  the  latter  clause  in  this  charge  would,  we 
thinE,  bo  error,  and  subject  to  the  criticism  made  upon  it. 
The  issue  actually  presented  was,  that  the  representations 
were  false,  with  whatever  view  or  purpose  they  may  have 
been  made;  and  if  they  had  the  effect  of  procuring  the  will, 
whether  they  were  made  with  that  object  or  not,  it  would  be 
quite  immaterial,  if  they  were  false  and  they  had  the  effect  of 
procuring  the  paper  propounded  as  a  will;  whether  made  for 
that  purpose  or  not,  the  will  should  have  been  set  aside;  but 
taken  in  connection  with  other  parts  of  the  charge,  especially 
those  portions  hereinbefore  set  out,  we  are  unable  to  conclude 
that  the  charge  contravened  or  modified  this  view,  or  that  the 
language  of  the  court  admits  of  such  restricted  signification 
afi  has  been  attributed  to  it. 

We  think  it  altogether  probable  that  the  jury  could  not 
have  been  misled  or  confused  by  the  use  of  the  terms  em- 
ployed, and  induced  to  believe  that  the  said  representations 
must  have  been  made  with  the  design  to  procure  the  will. 
Indeed,  they  were  expressly  charged,  at  the  request  of  cavea- 
tors' counsel,  "  if  they  believed  from  the  evidence  that  David 
Dickson  made  this  will  under  the  impression  that  Amanda 
was  his  natural  child,  and  if  that  will,  or  so  much  thereof  as 
relates  to  Amanda  and  her  children,  was  induced  solely  by 
that  belief,  and  they  further  believe  from  the  evidence  that 
Amanda  was  not  his  child,  then  they  would  be  authorized  to 
set  aside  and  declare  void  so  much  of  said  will  as  relates  to 
Amanda  and  her  children."  This  and  other  charges  given 
would  seem  to  render  the  exception  to  the  portion  of  the 
charge  in  question  nugatory  and  groundless.  Besides,  there 
is  no  allegation  in  tnis  motion  for  new  trial  that  the  finding 
of  the  jury  upon  this  point  was  contrary  to  evidence.  All 
objections  to  the  verdict  on  ■'.his  ground  seem  to  have  been 
waived;  and  had  they  not  been  so  waived,  we  are  satisfied, 
from  the  overwhelming  preponderance  of  the  testimony,  that 
Amanda  was  the  natural  child  of  David  Dickson,  and  he 
could  not  have  ;vcted  under  any  mistake  as  to  that  fact  in  the 
execution  of  his  will;  there  is  hardly  a  suspicion  raised  in 
the  proof  that  Amanda's  chiluren  were  not  the  eons  of  Eu- 
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banks.  So  this  ground  of  the  motion  does  not  appear,  as  a 
whole,  or  as  to  its  separate  parts,  to  rest  upon  any  solid  foun- 
dation. It  is  barely  possible,  though  not  at  all  probable,  that 
Amanda  may  have  been  the  child  of  another  than  David 
Dickson.  There  is  scarcely  a  possibility  that  her  children 
could  have  had  any  father  other  than  Eubanks. 

3.  The  remaining  ground  of  the  motion  for  new  trial  to  be 
considered  is  as  to  the  influence  exerted  over  David  Dickson 
by  Amanda  or  her  mother,  and  which  induced  him  to  make 
this  will.  Apart  from  the  representations  as  to  the  paternity 
of  Amanda  and  that  of  her  children,  we  are  unable  to  ascer- 
tain that  any  effort  was  made  by  either  of  these  parties  or 
others  to  exert  any  influence  over  the  testator,  not  is  it  made 
clear  that  he  was  subject  to  such  influence,  or  that  his  will  was 
BO  weak  and  his  purpose  so  infirm  as  to  justify  the  belief  that 
either  could  have  been  controlled  or  overcome  in  that  manner. 

4.  As  to  the  remaining  grounds  of  the  motion  for  new  trial, 
we  feel  satisfied  that  they  are  destitute  of  any  such  merit  as 
would  authorize  us  in  interposing  to  set  aside  this  will.  In- 
deed, we  cannot  say  that  there  was  error,  either  in  selecting 
the  jury  from  the  panel  of  the  grand  jury,  or  in  drawing  and 
summoning  that  panel,  or  in  the  reception  or  rejection  of  tes- 
timony, etc.,  or  in  the  assignments  of  error  to  the  various 
charges  as  given  or  refused  of  which  complaint  was  made,  or 
in  the  rules  laid  down  forjudging  of  the  credibility  of  certain 
witnesses  who  testified  in  the  case,  or  lastly,  in  refusing  to 
hold  Turner  and  Middlebrooks,  two  of  the  jurors  who  tried  the 
case,  to  he  biased  or  prejudiced.  They  do  not  appear  to  have 
been  operated  on  by  outside  and  improper  influences,  and  for 
that  reason  to  have  been  incompetent  and  disqualified  to  sit 
as  jurymen. 

From  aught  that  appears  to  the  contrary,  the  trial  was  fair, 
and  under  our  view  of  the  law,  would  not  probably  result 
difierently  upon  another  hearing.  We  repeat  that  we  are 
satisfied  that  if  any  error  existed  at  all  in  the  various  rulings 
and  charges  of  the  court,  it  was  immaterial. 

Judgment  affirmed.  

CoNTBACTS  ABB  Pbesumed  TO  BE  Faib,  and  not  unlawful,  or  against  pub- 
lic policy:  Oiddinga  v.  5teefe,  28  Ter.  733;  91  Am.  Dec.  336. 

Illicit  Cohabitatiom  as  Considkbation  fob  CkurrBAcr:  See  the  note  to 
Ayer  v.  WiUon,  12  Am.  Dec.  676,  677. 

Mi3BBPBESBNTATiOM3  NOT  Pboducdco  Dibect  Estect  of  influencing  be- 
quest to  party  will  not  vitiate  will:  Taylor  v.  KeUy,  31  Ala.  59;  68  Am. 
Dec.  160. 
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McNaught  V.  Anderson. 

[78  Okobgia,  499.] 

Pkopbrtt  Paid  poe  bt  Wlfe'8  Earnings,  when  not  Liable  foe  Hus- 
band's Debts.  —  If  a  husband  consent  that  his  wife  may  take  boarders 
into  the  family,  and  agree  that  she  shall  have  the  gross  proceeds  for  ap« 
plication  on  a  contract  made  by  him  with  a  third  person  for  the  pur- 
chase of  real  estate,  and  if  the  money  so  acquired  by  her  be  thus  applied, 
the  money  is  hers,  and  not  his,  her  right  to  it  being  founded  on  a  meri- 
torious consideration;  and  if,  on  completing  the  payment,  she  take  a 
conveyance  of  such  real  estate  to  herself,  her  title  will  prevail  against  a 
creditor  of  her  husband  who  gave  credit  after  the  property  was  paid  for, 
although  the  conveyance  be  of  later  date  than  the  giving  of  such  credit, 
it  not  appearing  that  the  credit  was  given  upon  the  faith  of  the  specifio 
property,  or  that  the  debtor  was  in  possession  as  apparent  owner  when 
the  debt  was  created. 

Claim.  A  fieri  facias  in  favor  of  McNaught  and  Scrutchin 
against  Langford  and  Anderson  was  levied  on  certain  real 
estate,  and  Anderson's  wife  interposed  her  claim.  The  evi- 
dence on  her  part  tended  to  show  that  the  land  in  controversy 
was  bought  from  one  Walker,  the  claimant's  husband  con- 
ducting the  negotiations,  and  taking  a  bond  for  a  deed  in  his 
own  name.  At  the  time  of  the  purchase,  it  was  agreed  be- 
tween them  that  when  the  payment  was  made  the  deed  should 
be  made  to  her.  Her  husband  consented  that  she  should 
keep  boarders,  and  agreed  that  she  should  have  the  money 
arising  therefrom.  He  did  not  assist  her  in  paying  for  the 
property.  She  paid  for  the  property  as  she  had  money,  and 
the  deed  was  made  to  her,  dated  January,  1884.  The  note  of 
the  defendants  upon  which  the  judgment  under  which  the 
execution  issued  was  dated  April  12,  1883.  The  jury  found 
for  the  claimant. 

Samuel  Bamett,  Jr.,  for  the  plaintifif  in  error. 

Candler,  Thomson,  and  Candler,  for  the  defendant. 

Bleckley,  C.  J.  1.  The  legal  unity  of  husband  and  wife 
has,  in  Georgia,  for  most  purposes,  been  dissolved,  and  a  legal 
duality  established.  A  wife  is  a  wife,  and  not  a  husband,  as 
she  was  formerly.  Legislative  chemistry  has  analyzed  the 
conjugal  unit,  and  it  is  no  longer  treated  as  an  element,  but 
as  a  compound.  A  husband  can  make  a  gift  to  his  own  wife, 
although  she  lives  in  the  house  with  him  and  attends  to  her 
household  duties,  as  easily  as  he  can  make  a  present  to  his 
neighbor's  wife.  This  puts  her  on  an  equality  with  other 
ladies,  and  looks  like  progress.  Under  the  new  order  of  things, 
when  he  induces  her  to  enter  into  the  business  of  keeping 
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boarders,  and  promises  to  let  her  have  all  the  proceeds,  he  is 
allowed  to  keep  his  promise  if  she  keeps  the  boarders.  It 
would  seem  that  the  law  ought  to  tolerate  him  in  being  faith- 
ful to  his  word  in  such  a  matter,  even  though  he  has  pledged 
it  only  to  his  wife;  and  we  think  it  does.  If  a  husband  con- 
sent that  his  wife  may  take  boarders  into  the  family,  and  that 
she  shall  have  the  gross  proceeds  for  application  on  a  contract 
which  he  has  made  with  a  third  person  for  the  purchase  of 
real  estate,  and  if  money  so  acquired  by  the  wife  be  thus 
applied,  the  money  is  hers,  and  not  his,  her  right  to  it  being 
founded  on  a  meritorious  consideration;  and  if,  on  completing 
payment,  the  wife  take  a  conveyance  of  the  premises  to  her- 
self from  such  third  person,  her  title  will  prevail  against  a 
creditor  of  her  husband  who  gave  credit  after  the  property 
was  paid  for,  though  the  conveyance  to  her  be  of  later  date 
than  the  giving  of  such  credit,  it  not  appearing  that  the  credit 
was  given  upon  the  faith  of  the  specijBc  property,  or  that  the 
debtor  was  in  possession  as  apparent  owner  when  the  debt  was 
created. 

2.  The  above  ruling  controls  the  case  upon  its  substantial 
merits,  and  if  any  errors  were  committed  upon  the  trial,  they 
were  of  minor  importance,  and  not  material  to  the  result. 

Judgment  aflBrmed.  

Husband  mat  Consent  that  his  Wife's  Eabnings  shall  belong  to  her- 
self: McLemore  v.  Pinkston,  31  Ala.  266;  68  Am.  Dec.  167;  though  it  has 
been  held  that  a  hnsband  cannot  give  her  earnings  to  his  wife  as  against  bis 
creditors:  Crtmur  ▼.  Etford,  17  N.  J.  Eq.  367;  SO  Am.  Dec.  &94. 


BOGGESS  V.  LOWREY. 
[78  Georgia,  63£>.1 
SXTFKCIENT  DesCEIFTION  OF  LaND  NOT  VlTIATED  BY  ErrONSOVS  ADDI- 
TION. —  Where  land  is  correctly  described  in  a  levy  by  metes  and  bounds, 
and  by  mentioning  the  adjacent  and  surrounding  landed  proprietors,  but 
in  giving  the  number  of  the  district  a  mistake  is  made,  the  BheriflF  will 
not  be  enjoined  from  executing  the  process  on  that  ground,  the  land  be* 
ing  capable  of  ready  identification  notwithstanding  such  mistake. 

Bill  in  equity.    The  injunction  asked  was  refused.    The 
opinion  states  the  case. 

Austin  and  Merrell,  Cobb  and  Merrell,  Cobb  and  Juhan,  and 
R.  L.  Richards,  for  the  plaintifif  in  error. 

Gordon  and  Brown^  for  the  defendants. 
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Hall,  J.  This  was  an  application  made  to  enjoin  the  pro- 
ceedings under  a  levy  and  sale,  where  a  portion  of  the  lot  of 
land  in  controversy  was  described,  not  only  by  number  and 
district,  but  by  metes  and  bounds,  and  by  mentioning  the  ad- 
jacent and  surrounding  landed  proprietors.  It  was  shown 
that  there  was  a  mistake  as  to  the  district  where  the  land  lay, 
and  that  was  the  only  mistake  in  the  levy  or  attachment.  The 
number  was  right,  the  portion  of  the  lot  from  which  it  was 
taken  was.  right,  and  the  boundaries  were  also  correctly  set 
forth,  and  the  court  held  that  that  was  an  error  or  misde- 
scription which  did  not  avoid  the  levy,  and  that  notwithstand- 
ing its  existence,  the  land  might  be  readily  identified;  and  for 
these  reasons  he  would  not  enjoin  the  sheriff  from  proceeding 
to  execute  the  process.  This  case  falls  directly  within  the 
principle  of  Rogers  v.  Rogers,  78  Ga.  688;  and  also  Harris  v. 
Hull,  70  Id.  831.    Falsa  demonstratio  non  nocet. 

Judgment  affirmed.  

Descetption  Which  may  bb  Rendered  Certain  is  Sufficient:  Nixon  v. 
Porter,  34  Mias.  697;  69  Am.  Dec.  408;  Pursley  v.  Eayet,  22  Iowa,  11;  92 
Am.  Dec.  350.  If  deed  containa  any  description  whatever,  it  ia  good  in  eo  far 
as  it  goes:  Nelson  v.  Brodliack,  44  Mo.  596;  100  Am.  Dec.  328. 


Ricks  v,  Beoyles. 

[78  GXOBOIA,  6iai 

Becetveb,  when  Liable  fob  Loss  of  Monet  in  his  Cvsiohx.  —  When 
money  is  in  the  hands  of  a  receiver  at  the  place  of  final  custody,  and  he 
has  no  further  duty  in  respect  to  it  except  to  preserve  it,  it  is  already  in 
court,  and  be  cannot  part  with  his  custody  of  it  by  depositing  it  in  bank, 
save  at  his  own  risk,  without  some  order,  leave,  or  direction  authorizing 
him  so  to  do. 

CiouBT  OF  Equitt  IN  Geobqia  HAS  No  OFFICIAL  Bankeb,  and  no  bank  but 
its  receiver. 

General  Deposit  of  Monet  in  Bank  bt  Receiver  is  Loan,  ai^d  trans- 
forms the  fund  into  a  chose  in  action. 

Rule  against  Broyles,  as  receiver,  requiring  him  to  report 
to  the  court  the  amount  in  his  hands,  and  to  show  cause  why 
he  should  not  pay  to  Ricks  the  amount  due  on  two  mortgage 
fieri  facias  held  by  him.  The  receiver  answered  that  he  had 
deposited  the  money  which  he  had  received  in  the  bank  of 
John  H.  James,  in  his  name  as  receiver,  making  the  deposit 
separate  from  his  individual  account;  that  the  bank  was,  at 
the  time  he  made  the  deposit,  generally  regarded  as  good,  sol- 
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vent,  and  safe,  and  he  so  regarded  it,  and  acted  in  good  faith 
and  according  to  his  best  judgment;  that  the  deposit  was 
made  to  await  the  result  of  a  contest  between  certain  claim- 
ants, or  until  the  court  should  order  the  fund  to  be  paid  to  the 
creditors;  that,  on  the  failure  of  the  bank,  he  effected  a  com- 
promise therewith,  which  he  prayed  to  have  the  court  aflBrm, 
and  discharge  him  from  all  further  liability.  The  court  de- 
cided that  the  receiver  was  not  liable  for  the  money  lost,  as 
he  had  acted  in  good  faith,  and  rendered  judgment  accord- 
ingly.   Other  facts  are  stated  in  the  opinion. 

A.  M.  SpeeTj  for  the  plaintiiBf  in  error. 

E.  N.  Broyles,  in  propria  persona,  Abbott  and  Smith,  Hoke 
Smith,  and  Haygood  and  Martin,  for  the  defendants. 

Bleckley,  C.  J.  1.  When  money  awaiting  the  result  of  liti- 
gation is  in  the  possession  of  a  receiver  at  the  place  of  perma- 
nent custody,  and  he  has  no  further  duty  in  respect  to  it  but 
that  of  preservation,  it  is  already  in  court,  the  receiver  being 
the  hand  of  the  court  to  hold  it,  and  he  cannot  pay  it  out  or 
part  with  his  actual  custody  of  it  by  depositing  it  in  bank,  or 
otherwise,  save  at  his  own  risk,  without  some  order,  leave,  or 
direction  authorizing  him  so  to  dispose  of  it.  He  is  for  the 
court  that  appointed  him  as  much  a  final  custodian  as  is  the 
Bank  of  England  for  the  court  of  chancery.  His  poundage  or 
commissions  are  compensation  for  his  risk,  which  is  that  of  an 
official  bailee  for  reward;  and  while  be  may  not  be  bound  for 
more  than  ordinary  diligence,  his  diligence  is  to  be  exercised 
in  keeping  the  money,  not  in  putting  it  out  on  deposit,  either 
general  or  special.  A  general  deposit  in  bank  is  a  loan,  and 
that  the  loan  was  made  in  good  faith,  and  entered  to  his  credit 
in  bank  as  receiver,  will  not  avail  him.  Though  without  any 
moral  fault,  or  any  legal  fault  but  that  of  parting  with  the 
money,  he  is  liable  to  make  good  the  loss  resulting  from  his 
banker's  insolvency. 

2.  The  case  of  Morgan  v.  Hardee,  71  Ga.  736,  is  no  adjudi- 
cation by  this  court  that  a  receiver  has  a  right  to  substitute 
the  good  credit  of  a  banker  for  his  own  responsibility  as  ulti- 
mate custodian.  To  rule,  as  that  case  does,  that  there  was  no 
such  material  error  of  law  as  to  require  a  new  trial,  is  not  to 
rale  that  there  was  no  error  of  law  committed  by  the  court 
below,  but  rather  that  under  the  special  facts  it  was  unneces- 
sary to  probe  the  alleged  errors  to  the  bottom.    Morgan  v. 
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Hardee,  supra,  is  not  to  be  extended  beyond  its  own  facte;  it  is 
no  interpretation  of  any  general  principle  or  rule  of  law.  Phil- 
lips V.  Lamar,  27  Ga.  228,  73  Am,  Dec.  731,  settles  nothing  as 
to  receivers,  but  only  as  to  sheriffs,  receivers  being  spoken  ol 
merely  arguendo  by  the  judge  delivering  the  opinion. 

3.  High  on  Receivers,  Kerr  on  Receivers,  Lewin  on  Trusts, 
Perry  on  Trusts,  Story  on  Bailments  and  on  Agency,  as  cited 
in  the  argument,  may  be  conceded  to  apply  in  Georgia  as  else- 
where to  receivers,  until  the  fund  reaches  its  final  form,  and 
there  is  no  duty  left  but  to  hold  it  for  the  court  at  the  place  of 
final  custody.  Then  it  is  in  court.  The  court  in  Georgia  has 
no  oflBcial  banker,  and  no  bank  but  the  receiver  himself.  He 
is  its  Bank  of  England,  and  the  Bank  of  England  would  not 
be  excused  by  depositing  with  John  H.  James,  were  his  house 
in  London  instead  of  Atlanta.  While  the  fund  is  passing 
down  the  brooks  and  rivers,  it  may  flow  along  the  usual  chan- 
nels of  general  business,  but  when  it  reaches  the  ocean  it  must 
stop,  unless  the  court  orders  a  refluent  current.  There  is  no 
beyond.  The  code  contemplates  that  a  receiver,  who  merely 
has  possession  and  holds,  shall  hold  subject  to  the  direction  of 
the  court:  Sec.  3149.  And  the  discretion  of  all  trustees  in 
the  use  of  money  is,  by  section  2330  of  the  code,  considerably 
narrowed:  Brovm  v.  Wright,  39  Ga.  96.  To  invest  even  in  state 
bonds,  a  receiver  must  have  orders:  Code,  sec.  275. 

4.  The  moment  the  deposit  was  made,  the  credit  of  the 
banker  was  substituted  for  the  money.  Though  in  loose 
speech  it  would  be  said  that  this  was  done  for  safe-keeping, 
in  literal  truth  it  was  done,  not  to  keep  the  money  at  all,  but 
to  part  with  it  on  the  banker's  credit, — to  make  it  cease  to  be 
the  money  of  the  receiver  and  become  the  money  of  the  banker, 
with  the  expectation  of  drawing  from  him  on  demand  at  a 
future  time  other  money  to  take  its  place  in  the  coffers  of  the 
court.  It  was  a  loan  by  the  receiver  to  the  banker,  made  un- 
der the  name  and  with  all  the  incidents  of  a  general  deposit. 
The  fund  was  transformed  into  a  chose  in  action.  A  receiver, 
whose  duty  is  one  of  mere  custody  and  not  the  transaction  of 
business,  cannot  at  his  own  will  lay  the  foundation  of  an  action 
or  render  an  action  necessary.  He  cannot  even  sue  or  defend 
without  leave:  Field  v.  Jones,  11  Ga.  417. 

5.  While  the  case  is  ruled  on  broad  grounds,  and  is  meant 
to  stand  on  general  principles,  it  is  right  to  call  attention  to 
one  aspect  of  the  special  facts.  The  banker  was  already  the 
receiver's  personal  banker,  and  continued  to  be  bo,  with  the  re- 
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suit  that  when  insolvency  occurred,  the  receiver  was  indebted 
to  him  by  note,  and  had  also  overdrawn  his  personal  account. 
It  is  a  fair  inference  that  whilst  the  receiver,  as  such,  was 
lending  to  his  banker,  the  latter  was  lending  to  him  as  an 
individual.  There  was  no  mixture  of  accounts,  no  mixture  of 
funds,  on  the  books,  but  there  was  probably  no  attempt  to  pre- 
vent mixture  of  money  in  the  vault,  or  when  used  by  the 
banker  in  his  general  business,  including  that  with  the  receiver 
on  his  note  and  overdrafts.  Though  no  such  thing  was  pre- 
meditated or  designed,  it  is  and  must  remain  uncertain  whether 
some  of  the  money  put  into  the  bank  as  receiver  did  not  come 
back  to  the  receiver  as  an  individual  on  his  drafts,  or  as  con- 
sideration for  his  note.  With  a  court-fund  large  enough,  a 
considerable  banking  business  might  go  on  prosperously  in 
this  way  for  an  indefinite  time.  Indeed,  it  is  but  a  question 
of  amount  and  length  of  loan  without  interest  as  to  whether 
banks,  patronized  by  chancery  through  receivers,  would  not 
outstrip  all  rival  institutions,  at  least  in  disposition,  if  not  in 
ability,  to  accommodate  the  receivers.  A  court  of  errors  must 
take  judicial  notice  of  human  nature. 
Judgment  reversed.  

Possession  or  Reoetveb  is  Possession  of  the  Coubt,  and  receiver  holds 
fands  subject  to  the  order  of  the  court:  Henry  v.  Kaufman^  24  Md.  1;  87  Am. 
Dec  591;  Morrill  v.  Noye*^  66  Me.  458;  96  Am.  Dec.  486. 

Bankbb  and  Generai.  Depositor  Sustain  Relation  of  Debtob 
Oeditob:  Ownnba  v.  Abrama,  20  La.  Ann.  568;  96  Am.  Deo.  426. 
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Lyon  v.  Ballentinb. 

[63  Michigan,  97.j 

Chattkl  Mobtqaox  Given  to  Sevebal  persons  jointly  may  be  made  to 
cover  separate  debts,  and  either  mortgagee  may  enforce  his  claim  by  fore> 
closure,  or  the  mortgagees  may  foreclose  jointly. 

Iv  Chattel  Mortoaqe,  bt  Mistake  or  Want  of  Knowledge,  is  given  for 
more  or  less  than  the  actual  indebtedness,  and  no  deception  or  fraud  ii 
practiced  by  either  party,  it  will  not  have  the  effect  of  invalidating  the 
mortgage. 

Chattel  Mortqaoe  Taken  Subjecjt  to  a  Peior  One  properly  made  and 
executed  is  valid. 

Chattel  Mobtoaqe. — Breach  ov  Ant  or  the  Conditions  of  a  chattel 
mortgage  entitles  the  mortgagee  to  take  possession  and  foreclose. 

Chattel  Mobtgage  Specifying  no  Time  of  Payment  is  due  without  de- 
mand, and  can  be  foreclosed  immediately. 

FOBECLOSURE    OF    CHATTEL     MORTGAGE  —  GARNISHMENT. — When   chattels 

are  in  the  hands  of  a  sheriff  for  the  foreclosure  of  two  mortgages  against 
them,  held  by  three  different  partnerships,  and  a  writ  of  garnishment  is 
then  served  on  the  mortgagees,  they  cannot  be  held  as  garnishees,  when 
none  of  them  has  ever  been  in  joint  possession  of  any  of  such  chattels, 
and  none  of  them  is  indebted  to  the  mortgagor,  and  none  of  them  has 
any  property  for  which  they  are  jointly  or  severally  liable  to  him. 
Garnishment  is  a  Statutory  Proceeding  based  upon  contract  relations, 
or  upon  equities  growing  out  of  or  created  by  such  relations.  The  form 
of  the  action  under  which  the  proceedings  may  be  prosecuted  against  de- 
fendants has  little  or  nothing  to  do  with  the  true  character  and  relation 
existing  between  the  parties.  The  garnishee  defendants  cannot  be  held 
for  property  of  the  principal  defendants  in  their  possession  as  for  a 
wrong,  unless  their  possession  was  wrongful  as  between  them  and  the 
principal  defendants  at  the  time  the  writ  was  served,  no  matter  in  wb%t 
form  of  action  the  statute  may  authorize  the  proceeding  to  be  prosecuted, 
or  the  declaration  permitted  may  indicate. 

2M 
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Aix  THE  Paktners  HATE  RioHT  TO  BE  Heabd  before  a  conrt  when  it  is 
sought  to  deprive  them  of  their  property  on  a  charge  of  fraud,  actual  or 
constructive,  arising  out  of  their  contract  relations  with  others,  and  any 
proceeding  which  does  not  accord  to  them  this  right  in  court  is  illegal. 

A.  McDonell,  for  the  plaintiffs. 

Simonson,  Gillett,  and  Courtwright,  and  Holmes  and  Collins^ 
for  the  defendants  and  appellants. 

Sherwood,  J.  From  the  record  in  this  case  it  appears  that 
for  some  time  prior  to  1880,  the  principal  defendant,  Maron- 
tate,  was  in  the  employ  of  Silas  L.  Ballentine  &  Co.,  at  Port 
Huron,  the  defendant,  Ballentine,  being  a  member  of  that  firm ; 
that  in  that  year  Marontate  engaged  in  general  merchandise 
business  at  Bay  City,  commencing  with  a  capital  of  his  own, 
not  exceeding  one  thousand  dollars,  and  that  his  first  purchases 
of  goods  to  stock  his  store  were  made,  beyond  his  capital,  of 
Ballentine  &  Co.,  on  credit.  He  continued  his  business,  and 
largely  increased  the  same,  a  part  of  the  time  occupying  two 
stores,  until  December,  1884;  during  all  of  which  time  Ballen- 
tine &  Co.  continued  to  be  his  creditors,  and  he  also  became 
largely  indebted  to  others,  among  whom  were  W.  D.  Robinson 
&  Co.,  James  K.  Burnham  &  Co.,  Edson,  Moore,  &  Co.,  and 
the  plaintiffs  in  this  case,  the  indebtedness  to  the  latter  being, 
at  the  date  last  mentioned,  about  the  sum  of  $6,857.82. 

It  further  appears  that  on  the  fourth  day  of  December,  1884, 
Marontate's  entire  liabilities  were  fully  equal  to  and  perhaps 
greater  than  the  value  of  his  entire  stock  of  goods,  it  aggregat- 
ing between  thirty-five  thousand  and  forty  thousand  dollars; 
that  at  this  time  Marontate  executed  a  chattel  mortgage  for 
twelve  thousand  dollars  to  Ballentine  &  Co.  on  his  stock  of 
goods,  to  secure  them,  and  placed  the  same  on  file  in  the 
proper  office.  He  then  telegraphed  Ballentine  &  Co.  what  he 
had  done,  and  Ballentine  came  to  Bay  City  and  received  a 
duplicate  of  the  mortgage. 

J.  K.  Burnham  &  Co.,  on  being  advised  the  same  day  of  the 
existence  of  the  mortgage,  through  the  commercial  agency,  at 
once  sent  their  agent  to  Marontate,  and  he  asked  for  a  mort- 
gage to  secure  the  Burnham  debt;  this  being  refused  by  Ma- 
rontate unless  the  agent  would  allow  the  Robinson  &  Co.  claim 
to  be  included.  Those  terms  were  accepted,  and  a  mortgage 
executed  to  James  K.  Burnham  &  Co.  and  to  W.  D.  Robinson 
<fe  Co.,  covering  the  entire  stock  of  goods,  to  secure  both  debts, 
amounting  to  the  sum  of  $9,775.19,  and  duly  filed. 
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On  the  next  day  Marontate  executed  a  third  mortgage  upon 
the  same  goods  to  Edson,  Moore,  &  Co.,  and  the  plaintiff's,  to 
secure  their  debts,  and  on  the  same  day  Ballentine  placed  in 
the  hands  of  the  sherifif  of  Bay  County  Ballentine  &  Co.'s 
mortgage  for  foreclosure,  under  the  power  contained  therein. 
At  the  same  time  Burnham  placed  in  the  hands  of  the  sheriff 
the  Burnham  &  Co.  mortgage,  with  instructions  to  foreclose 
the  same  for  the  mortgagees  therein  named,  and  the  property 
was  advertised  for  sale  on  both  mortgages,  at  the  same  place, 
on  the  13th  of  December,  at  11  a.  m.  on  the  first,  and  at  9  a.  m. 
on  the  second. 

The  goods  were  sold  under  the  Burnham  and  Robinson 
mortgage,  subject  to  Ballentine  &  Co.'s  mortgage,  which  was 
stated  to  be  $11,207,  and  Day,  Campbell,  &  Co.,  of  Detroit, 
become  the  purchasers  at  such  sale,  at  the  sum  of  $3,100. 

On  the  morning  of  the  day  of  the  sale  of  the  property,  and 
before  it  took  place,  the  writ  of  garnishment  in  this  case  was 
served  on  defendants  Ballentine  and  Burnham. 

The  affidavit  upon  which  the  writ  was  issued  was  made  by 
John  C.  McLaughlin,  agent  of  the  plaintiffs,  and  charges  that 
Silas  L.  Ballentine  and  James  K.  Burnham  had  "property, 
money,  goods,  chattels,  and  effects  in  their  hands  and  under 
their  control  belonging  to  the  principal  defendant,  Marontate," 
as  he  believed,  and  had  good  reason  to  believe. 

The  garnishee  defendants  filed  their  separate  disclosures  in 
writing,  and  were  separately  examined  under  the  statute.  At 
the  instance  of  the  plaintiffs,  a  statutory  issue  was  framed  for 
trial  of  the  matter  between  the  plaintiffs  and  garnishee  de- 
fendants, and  a  trial  thereof  was  had  before  Judge  Green,  by 
jury,  in  the  Bay  circuit,  which  resulted  in  a  verdict  for  the 
plaintiffs  for  the  full  amount  of  the  judgment  recovered  in  the 
plaintiffs'  suit  against  the  principal  defendant,  being  $6,857.32. 

The  garnishee  defendants  remove  the  case  into  this  court 
by  writ  of  error  for  review. 

The  record  is  full,  and  has  been  examined  with  care;  but 
we  do  not  think  this  judgment  can  be  sustained. 

An  actual  bona  fide  indebtedness  from  Marontate  to  James 
K.  Burnham  &  Co.  and  to  W.  D.  Robinson  &  Co.  is  not  dis- 
puted or  questioned,  nor  that  it  was  intended  to  cover  the 
amount  owing  to  both  firms  in  the  mortgage  they  received.  It 
Is  not  claimed  that  this  mortgage  was  defective  in  form,  or  in 
its  execution. 

That  a  chattel  mortgage  given  to  several  persons  jointly 
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may  be  made  to  cover  separate  debts  is  settled  in  this  state  in 
Adams  v.  Niemann,  46  Mich.  135;  and  that  either  mortgagee 
may  enforce  his  own  claim  by  foreclosure  of  the  mortgage 
must,  I  think,  be  conceded  on  authority:  Herman  on  Chattel 
Mortgages,  357;  Burnett  v.  Pratt,  22  Pick.  556;  Gilson  v.  Gil- 
son,  2  Allen,  115;  and  such  mortgage  may  be  foreclosed  by 
the  mortgagees  jointly:  Wheeler  v.  Nichols,  32  Me.  238;  How- 
ard V.  Chase,  104  Mass.  249. 

If  the  mortgage,  by  mistake  or  want  of  knowledge  at  the 
time,  has  been  given  for  more  or  less  than  the  actual  indebt- 
edness, and  no  deception  or  fraud  was  intended  by  either 
party,  it  will  not  have  the  effect  to  invalidate  the  mortgage: 
Jones  on  Chattel  Mortgages,  sec.  92;  Willison  v.  Desenherg,  41 
Mich.  156;  Wood  v.  Scott,  55  Iowa,  114;  Kalk  v.  Fielding,  50 
Wis.  339;  Strauss  v.  Kranert,  56  111.  254;  BlaJceslee  v.  Eossman, 
43  Wis.  116,  123. 

The  prior  mortgage  given  to  Ballentine  &  Co.  seems  to  have 
been  properly  made  and  executed,  and  it  was  competent  for 
the  second  mortgagees  to  take  theirs  subject  to  the  Ballentine 
mortgage;  and  such  was  the  fact,  as  shown  by  the  record: 
Jones  on  Chattel  Mortgages,  sec.  492;  Smith  v.  Smith,  24  Me. 
555;  Shoenberger  v.  Mount,  1  Handy,  566;  Treat  v.  Gilmore, 
49  Me.  34;  Tuite  v.  Stevens,  98  Mass.  305;  Newman  v.  Tym^- 
son,  13  Wis.  172;  80  Am.  Dec.  735. 

The  mortgages  taken  by  J.  K.  Burnham  &  Co.  and  W.  D. 
Robinson  &  Co.,  and  by  Ballentine  &  Co.,  were  both  duly  filed 
as  soon  as  made,  and  were  in  the  usual  form,  authorizing 
possession  to  be  taken  of  the  property  by  the  mortgagees, 
and  sale  thereof  to  be  made,  as  soon  as  condition  broken. 

A  breach  in  any  one  of  the  conditions  entitled  such  posses- 
sion to  be  taken  and  foreclosure  of  the  mortgage  to  be  made 
by  the  mortgagee:  Leland  v.  Collver,  34  Mich.  418;  Cassel  v. 
Cassel,  26  Ind.  90;  Jones  on  Chattel  Mortgages,  sec.  760. 

These  mortgages  specified  no  time  of  payment,  and  were 
therefore  due  without  demand  of  payment,  and  could  be 
foreclosed  immediately:  Eaton  v.  Truesdail,  40  Mich.  1;  Jones 
on  Chattel  Mortgages,  sec.  770;  Dikeman  v.  Puckhafer,  1  Abb. 
Pr.,  N.  S.,  32;  Rowland  v.  Willett,  3  Sand.  607;  Farrell  v. 
Bean,  10  Md.  217. 

The  mortgage  given  to  Ballentine  &  Co.  contained  no  ille- 
gal provision.  It  was  in  the  usual  form,  and  properly  exe- 
cuted. It  was  due  by  its  terms,  and  the  testimony  shows  it 
was  unpaid.    There  was  nothing  on  its  face  showing  anything 
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more  than  the  ordinary  Becurity  given  upon  personal  prop- 
erty to  Becuro  bona  fide  indebtedness  of  the  mortgagor,  and  the 
same  may  be  said  of  the  Burnham  mortgage. 

Under  these  circumstances,  Ballentine  &  Co.  placed  their 
mortgage  in  the  hands  of  the  sheriff  of  Bay  County  for  fore- 
closure, and  he  seized  the  goods  therein  described  by  virtue 
thereof;  and  Burnham  &  Co.  and  Robinson  &  Co.  placed  their 
mortgage  also  in  the  hands  of  the  same  sheriff,  with  instruc- 
tions to  foreclose  the  same  for  them;  and  it  was  while  the 
property  was  in  this  situation  that  the  garnishee  writ  was 
served  upon  these  defendants. 

The  property  had  never  been  in  the  actual  possession  of 
either  of  the  defendants,  but  was  in  possession  of  the  sheriff 
at  the  time  the  writ  was  served,  and  had  never  been  removed 
from  Marontate's  store. 

The  defendants  had  no  interest  whatever  in  the  goods,  ex- 
cept as  members  of  their  respective  firms.  The  indebtedness 
for  which  the  mortgages  were  given  belonged  to  three  differ- 
ent firms,  the  claim  for  each  being  for  different  amounts,  and 
neither  firm  having  any  connection  whatever  with  the  others. 

It  is  not  claimed  or  pretended  that  either  of  these  three 
firms  mentioned  in  these  two  mortgages  owed  Marontate  any- 
thing when  the  writ  in  this  case  was  served,  nor  that  either 
or  all  or  any  two  of  the  firms  had  any  joint  actual  possession 
of  the  property,  nor  that  the  garnishee  defendants  held  any 
property  for  which  they  were  jointly  liable  to  Marontate,  the 
principal  defendant.  This  being  so,  the  case  falls  clearly 
within  the  decisions  of  this  court  that  in  such  cases  the  gar- 
nishees cannot  be  held.  There  was  no  joint  indebtedness  from 
Marontate  to  the  defendants  Burnham  and  Ballentine  in 
regard  to  which  they  were  acting  at  the  time.  The  proceed- 
ing cannot,  under  such  facts,  avail  anything  for  the  plaintiffs: 
Ball  V.  Young,  52  Mich,  476;  Ford  v.  Detroit  Dry  Dock  Co.,  50 
Id.  358. 

Really,  there  was  no  joint  possession  of  the  property  taken 
in  this  case.  The  possession  was  taken  by  Ballentine  &  Co., 
and  while  thus  being  held  it  was  sold  under  the  Burnham 
mortgage,  subject  to  Ballentine  &  Co.'s  interest. 

These  garnishee  defendants  could  not  bo  proceeded  against 
jointly  under  the  statute.  Garnishee  proceedings  are  author- 
ized by  statute  alone,  based  upon  contract  relations,  or  upon 
equities  growing  out  of  or  created  by  such  relations.  The 
form  of  the  action  adopted  by  the  statute  under  which  the 
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garnishee  proceedings  may  be  prosecuted  against  defendants 
has  little  or  nothing  to  do  with  the  true  character  and  relation 
existing  between  the  parties.  The  garnishee  defendants  can- 
not be  held  for  property  of  the  principal  defendant  in  their 
possession  as  for  a  wrong,  unless  their  possession  was  wrong- 
ful as  between  them  and  the  principal  defendant  at  the  time 
the  writ  was  served,  no  matter  in  what  form  of  action  the 
statute  may  authorize  the  proceeding  to  be  prosecuted,  or  the 
declaration  permitted  may  indicate.  The  legislature  cannot 
make  that  a  wrong  which  the  constitution  says  shall  not  be. 

It  is  true  that  under  this  statute  the  legislature  has  au- 
thorized the  court  in  this  proceeding,  where  it  is  properly 
commenced  and  the  proper  parties  are  before  the  court,  to 
determine  whether,  under  the  provisions  of  the  act,  the  gar- 
nishees' holding  of  the  property  shall  not  be  held  void  as 
against  the  plaintiffs  in  the  principal  suit,  even  though  it  may 
be  in  good  faith  and  valid  between  the  garnishee  defendants 
and  the  defendant  in  the  principal  suit;  and  to  the  extent 
that  this  may  be  done,  the  proceeding  must  be  governed  by 
equitable  principles,  and  it  never  can  be  done  in  this  proceed- 
ing, or  any  other,  until  all  persons,  whether  natural  or  arti- 
ficial, who  have  substantial  interests  in  the  property  have 
been  in  some  manner  properly  brought  before  the  court. 

Partners  have  all  a  right  to  be  heard  before  a  court,  when  it 
is  sought  to  deprive  them  of  their  property  on  a  charge  of 
fraud,  actual  or  constructive,  arising  out  of  their  contract  re- 
lations with  others;  and  any  proceeding  which  does  not  accord 
to  them  this  right  in  a  court  of  justice  is  illegal,  and  cannot 
be  sustained. 

In  no  view  that  I  have  taken  of  this  case  can  I  discover  any 
ground  upon  which  the  judgment  can  be  supported.  If  the 
suit  had  been  properly  brought,  and  all  the  necessary  parties 
had  been  before  the  court,  I  am  unable  to  see  how  the  gar- 
nishees could  be  held.  Fraud  alone  seems  to  have  been 
relied  upon,  and  I  am  not  satisfied  that  the  testimony  offered 
and  received  upon  that  point  was  sufficient  to  authorize  the 
court  to  submit  the  case  to  the  jury.  Other  errors  are  as- 
signed, but  the  view  taken  of  the  case  renders  it  unnecessary 
to  pass  upon  them  now. 

The  judgment  should  be  reversed. 

Chattel  Mobtoaqb  Speciftiko  No  Timb  or  Fatuent  is  Dtm  AS  Soox 
AS  OrvsM:  Bearss  v.  Preston,  Mich.  1887,  citing  the  principal  case. 
Am.  St.  Bkp.,  Vol.  VL— W 


290  Love  v.  Francis.  [Mich, 

At  ComiON  Law,  Chattzi,  Mortoaox  Vested  Property  Absolxttelt 
IN  MoRTOAOEE  upoQ  breach  of  condition,  and  no  process  of  foreclosare  waj 
necessary:  Taber  v.  Hamlin^  97  Mass.  489;  93  Am.  Dec.  113. 

Validitt  of  Garnishment  Proceedings  Depends  upon  the  State  of 
Facts  existing  at  the  time  of  service  of  the  writ:  Hancock  v.  Collyer,  119 
Mass.  187;  96  Am.  Dec.  630. 

Chattel  Mortgagee  cannot  be  Charged  as  Garnishee  by  mortgagor's 
creditors,  in  respect  to  property  included  in  the  mortgage,  bnt  the  possessioa 
of  which  remains  in  the  mortgagor:  Fountain  v.  SmiUi,  70  Iowa,  282. 

In  Actions  on  Partnership  Contracts,  All  Partners  ought  to  be 
Made  Defendants:  See  Srruth  v.  Cooke,  31  Md.  174;  100  Am.  Dec.  58. 

Chattel  Mortgagee,  Rights  of,  when  condition  in  mortgage  is  broken: 
Cliarter  v.  Stevens,  3  Denio,  33;  45  Am.  Dec.  444,  and  note  447;  TannahiU  v. 
Tuiile,  3  Mich.  104;  61  Am.  Dec.  480,  and  note. 

Garnishee  is  not  Liable  unless  it  appears  that  he  had  property,  credits, 
or  efifects  in  his  possession  belonging  to  defendant  in  attachment,  or  was  in> 
debted  to  him:  Weil  v.  Tyl^r,  38  Mo.  546;  90  Am.  Deo.  441;  Mvma  ▼.  We^ 
83  Oa.  18j  95  Am.  Dec.  379. 
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Afpkal  by  Person  Acting  in  Two  Capacities.  —  Where  a  person  is  in- 
terpleaded both  as  administrator  and  as  an  heir  at  law,  the  filing  of 
claim  of  appeal  and  the  execution  of  an  appeal  bond  stating  an  appeal 
in  his  individual  capacity  will  not  perfect  the  appeal  as  to  him  in  his 
representative  capacity,  though  he  subsequently  files  notice  with  the 
proper  officer  that  he  appeals  in  both  capacities,  and  that  his  appeal 
bond  has  been  filed. 

Gut  inter  Vivos  is  consummated  by  delivery  of  the  thing  given,  either 
actual  or  constructive;  but  it  is  not  necessary  that  delivery  be  made  to 
the  donee  in  person.  It  may  be  made  to  some  person  for  him,  or  to  a 
trustee  for  that  purpose,  but  in  such  cases  the  disposition  in  favor  of  the 
donee  must  be  such  as  will  place  the  Jus  disponendi  beyond  the  power  of 
the  donor  to  recall. 

Out  from  Father  to  Child.  —  Less  positive  and  unequivocal  proof  is  re* 
quired  to  establish  the  delivery  of  a  gift  from  father  to  child  than  as  be* 
tween  persons  not  related;  and  in  cases  where  there  is  no  suggestion  of 
fraud  or  undue  influence,  very  slight  evidence  will  suffice. 

Out  inter  Vivos,  What  Constitute3. — Where  a  father,  wishing  to  re- 
serve to  himself  the  income  arising  from  his  land  during  his  life,  and 
give  the  avails  thereof  to  his  heirs,  deeds  the  land  to  his  son  and  takes 
the  latter's  note,  secured  by  mortgage,  as  payment,  payable  four  years 
after  the  father's  death,  to  his  legal  heirs,  the  interest  during  his  life 
payable  to  him,  he  thereby  creates  a  gift  inter  vivos,  completed  as  to  de- 
livery, as  far  as  consistent  with  his  own  rights  in  the  paper,  by  making 
the  heirs  the  payees  of  the  note,  and  by  recording  the  mortgage;  and 
though  be  retained  actual  possession  of  the  note  for  his  security  as  to  the 
interest,  still  he  constituted  himself  trustee  for  the  heirs  in  the  custody 
of  the  note  by  implication  of  law,  and  they  alone  could  enforce  payment. 
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Snch  gift  ia  completed  as  to  acceptance,  as  to  the  grantee,  by  his  assign* 
ing  his  interest  therein  before  his  father's  death,  at  the  happening  of 
which  event  the  proceeds  of  the  note  go  to  the  heirs,  and  not  to  the 
administrator. 

Acceptance  of  Gift  keed  itot  be  Mace  Immediately;  it  is  sufficient  if 
accepted  before  revoked  by  death  or  otherwise. 

Res  Judicata  —  Judgment  op  FoRECLOsxniE  not  an  Estoppel  as  to 
Heibs.  —  Where  a  father  conveys  land  to  his  son,  and  takes  a  note 
secured  by  mortgage  for  the  purchase-money,  payable  to  his  legal  heirs 
four  years  after  his  death,  interest  thereon  payable  to  himself  during  his 
life,  and  afterwards  brings  suit  to  foreclose  for  non-payment  of  such  in- 
terest, making  the  grantee  sole  defendant,  obtaining  a  decree  for  the 
interest  due,  and  for  the  sale  of  the  land  if  such  interest  is  not  paid,  after 
which  it  is  paid  without  sale,  such  proceeding  is  not  res  judicata,  nor  does 
it  work  an  estoppel  as  against  the  heirs,  in  an  action  between  them  and 
their  father's  administrator  for  the  recovery  of  the  money  due  on  the 
note,  as  the  proper  parties  litigant  as  to  its  ownership  never  were  before 
the  court,  and  their  co-heir  could  not,  by  silence  or  inaction,  admit  away 
their  rights. 

Bill  to  redeem  from  a  mortgage.    Decree  for  complainant. 

Edwards  and  Stewart,  and  P.  C.  Beard  and  George  P.  Hop- 
Icina,  for  the  appellants. 

Dallas  Boudeman,  for  the  respondent. 

Champlin,  J.  On  April  28,  1866,  Cjrrus  K.  Francis  was  the 
owner  in  fee  of  forty-nine  acres  of  land  situated  in  the  town- 
ship of  Texas,  Kalamazoo  County,  Michigan.  He  had  four 
children  living  at  that  time;  namely,  Theodore  and  Charle- 
magne Francis,  Harriet  Bell,  and  Elizabeth  Barrett.  Another 
of  his  daughters  had  died,  leaving  two  children  who  were  then 
living,  named  Byron  H.  Fox  and  Estella  Brown.  These  per- 
sons were  his  heirs  at  law  at  the  time  of  his  death,  which  oc- 
curred on  the  eighteenth  day  of  March,  1880. 

On  the  said  twenty-eighth  day  of  April,  1866,  Cyrus  K. 
Francis  conveyed  by  deed  to  his  son  Charlemagne  Francis 
the  forty-nine  acres  of  land.  The  consideration  expressed  in 
the  deed,  although  nothing  was  paid  down,  was  two  thousand 
dollars.  Upon  the  receipt  of  this  conveyance,  Charlemagne 
Francis  made  and  delivered  to  his  father,  Cyrus  K.,  his  prom- 
issory note  as  follows:  — 

"  Kalamazoo,  April  28,  1866. 

"  For  value  received,  I  promise  to  pay  to  the  legal  heirs  of 
Cyrus  K.  Francis,  four  years  after  his  death,  sixteen  hundred 
dollars,  with  seven  per  cent  interest  per  annum,  and  payable 
annually  to  the  said  Cyrus  K.  Francis  during  his  natural  life- 
time; at  his  death  the  interest  to  cease.    The  payment  of  this 
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note  is  secured  by  mortgage  on  real  estate,  of  even  date  here- 
with, and  stamped  with  revenue  stamp  of  two  dollars. 

"  Charlemagne  Francis." 

To  secure  the  payment  of  this  note  on  the  same  day,  Charle- 
magne made,  executed,  and  delivered  to  Cyrus  K.  Francis  a 
mortgage  covering  the  same  lands  conveyed  to  him  by  his 
father,  in  which  it  is  stated  that  the  mortgage  was  made 
to  secure  a  part  of  the  purchase-money  for  the  premises  therein 
described.  The  mortgage  contains  the  usual  power  of  sale  in 
case  of  default.  Cyrus  K.  Francis  caused  this  mortgage  to  be 
recorded  on  the  twenty-eighth  day  of  April,  1866,  but  retained 
possession  of  the  note  until  his  death. 

Charlemagne  Francis  went  into  possession  of  the  property 
conveyed  to  him,  and  thereafter  paid  to  Cyrus  K.  Francis  the 
annual  interest  as  it  matured  upon  the  note  for  the  years 
1867,  1868,  and  1869.  For  the  three  years  following,  Charle- 
magne neglected  to  pay  the  interest.  In  July,  1872,  there  was 
due  for  unpaid  interest  $336,  and  Cyrus  K.  Francis  com- 
menced a  suit  in  the  circuit  court  for  the  county  of  Kalama- 
zoo, in  chancery,  to  foreclose  the  mortgage.  In  this  suit  Cyrus 
K.  Francis  was  the  sole  complainant,  and  Charlemagne  was 
the  sole  defendant.  Personal  service  of  subpoena  to  appear 
and  answer  was  had,  and  a  decree  for  a  foreclosure  by  sale 
was  duly  entered  for  the  interest  due.  The  bill  of  complaint 
filed  in  the  cause,  in  addition  to  the  clauses  usually  contained 
in  such  bills  filed  to  obtain  a  foreclosure  where  the  whole  in- 
debtedness is  not  due,  contained  the  following  statements:  — 

"And  your  orator  further  shows  that  he  was  the  owner  of 
said  real  estate  above  described,  and  being  aged  and  infirm, 
he  desired  to  dispose  of  his  said  real  estate  in  such  a  manner 
as  might  secure  to  himself  a  comfortable  support,  and  at  the 
same  time  he  had  it  in  view  to  declare  and  direct  the  dispo- 
sition of  the  avails  of  his  said  real  estate  after  his  death;  and 
accordingly,  to  efiectuate  such  purpose,  he  sold  and  conveyed 
to  said  Charlemagne  Francis,  his  son,  his  said  real  estate 
above  described,  and  received  from  said  Charlemagne  Fran- 
cis the  note  and  mortgage  hereinbefore  mentioned  and  de- 
scribed; and  said  note  and  mortgage  were  given  for  the  said 
purchase-money  of  the  said  described  real  estate,  your  orator 
stipulating  for  the  payment  of  the  interest,  as  mentioned  in 
said  note  and  mortgage,  during  his  life,  as  his  means  of  sup* 
port. 

"  And  he  further  shows  that  he  is  the  absolute  owner  of  the 
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entire  mortgage  interest  mentioned  and  described  in  said 
mortgage,  no  consideration  having  passed  to  him,  from  any 
persons  whomsoever,  on  account  whereof  or  whereby  he,  pro- 
vided for  the  payment  of  said  purchase-money  to  his  heirs." 

Proof  was  introduced  in  support  of  these  statements  in  the 
bill.     Cyrus  K.  Francis  testified: — 

"The  amount  of  principal  and  interest  unpaid  on  this  note 
and  mortgage,  marked  'Exhibit  A,'  is  mine;  it  belongs  to  me. 
I  have  never  delivered  to  any  person  the  note  and  mortgage. 
I  own  the  same  myself,  and  provided  for  its  payment  in  this 
manner  with  the  view  to  make,  at  my  own  time,  distribution 
of  my  own  property. 

"Am  acquainted  with  these  mortgaged  premises;  I  went 
onto  them  in  1855,  and  staid  there  till  within  a  few  years 
past,  and  until  about  four  years  ago. 

"At  the  date  of  this  mortgage,  marked  'Exhibit  A,'  I  con- 
veyed these  mortgaged  premises  to  the  defendant  Charle- 
magne Francis,  and  the  mortgage  in  question  I  received  from 
the  defendant  to  secure  the  payment  of  the  whole  purchase- 
money  upon  that  sale.  I  received  no  consideration  for  the 
provision  making  the  payment  of  the  princinal  of  sixteen  hun- 
dred dollars  payable  to  my  heirs." 

The  decree  was  entered  March  6,  1873,  and  authorized  a 
sale  of  the  mortgaged  premises  if  the  amount  reported  due 
was  not  paid  by  July  15,  1873. 

On  June  14,  1873,  Charlemagne  Francis  sold  and  assigned 
his  interest,  which  he  then  had  as  heir  at  law  of  Cyrus  K. 
Francis,  to  the  sum  of  sixteen  hundred  dollars,  payable  to  the 
heirs  of  Cyrus  K.  Francis,  and  secured  by  said  mortgage,  to 
the  complainant,  and  on  the  16th  of  June,  1878,  said  Charle- 
magne sold  and  conveyed  the  mortgaged  premises  to  the  com- 
plainant. This  conveyance  was  subject  to  the  mortgage  above 
referred  to,  and  was  conditioned  that  complainant  should  pay 
the  mortgage  as  so  much  purchase-money  for  the  premises. 
Complainant  has  paid  the  amount  found  due  by  the  decree, 
and  has  paid  all  interest  on  the  note  up  to  the  time  of  the 
death  of  Cyrus  K.  Francis.  Upon  the  death  of  Cyrus,  Theo- 
dore Francis  was  appointed  administrator  of  his  estate. 

Commissioners  on  claims  were  appointed,  and  a  claim  was 
presented  and  allowed  in  favor  of  Theodore  Francis  for 
$1,745.72,  and  no  appeal  was  taken  from  such  allowance. 

In  February,  1885,  the  complainant  filed  his  bill  of  com- 
plaint, seiting  forth,  substantially,  most  of  the  facts  above 
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narrated,  and  alleging  that  the  defendant  Theodore  claimed 
that  the  moneys  secured  by  the  note  and  mortgage  belonged 
to  the  estate  of  Cyrus  K.  Francis,  and  should  be  paid  to  him 
as  the  administrator  thereof;  that  the  other  defendants  claimed 
that  said  moneys  belonged  to  the  heirs  of  the  said  Cyrus,  and 
should  be  paid  to  them  without  passing  through  the  hands  of 
the  administrator;  asserts  that  he  is,  and  has  always  been, 
willing  to  pay  said  heirs  or  administratpr,  or  both,  said  six- 
teen hundred  dollars,  except  the  share  thereof  assigned  to 
himself  by  Charlemagne;  prays  that  defendants  may  inter- 
plead, and  settle  between  themselves  to  whom  the  money 
belongs,  and  asks  leave  to  redeem  the  premises  from  said 
mortgage,  and  to  pay  the  redemption  money  into  court,  and 
that  the  mortgage  may  be  discharged. 

Defendants  Theodore  Francis,  Harriet  Bell,  and  Elizabeth 
Barrett  answer,  admitting  the  facts  alleged  in  the  bill,  except 
that  they  say  that  the  making  of  said  conveyance  by  Cyrus 
K.  Francis  to  Charlemagne,  and  taking  the  note  and  mortgage 
from  him  in  the  manner  provided,  was  in  pursuance  of  the 
purpose  then  entertained  by  Cyrus  K.  Francis  in  his  lifetime 
to  distribute  the  avails  of  this  real  estate  after  his  death. 

They  also  set  up  the  foreclosure  proceedings,  and  insist  that 
the  decree  in  that  suit  established  the  fact  that  said  Cyrus  K. 
Francis  was  the  owner  of  said  note  and  mortgage,  and  upon 
that  question  is  res  judicata,  and  that  said  indebtedness  was 
the  estate  of  said  Cyrus  at  the  time  of  his  death. 

They  also  aver  the  allowance  of  the  claim  in  favor  of  Theo- 
dore, and  that  whatever  interest  the  heirs  of  Cyrus  K.  have  in 
eaid  sixteen  hundred  dollars  is  an  interest  in  the  residue  only 
after  payment  of  the  debt  of  the  estate  to  said  Theodore,  and 
that  it  is  the  duty  of  complainant  to  pay  said  mortgage  debt 
to  said  administrator;  and  defendants  Harriet  and  Elizabeth 
deny  that  they  set  up  any  claim  to  said  debt,  and  insist  that 
such  money  is  payable  to  the  administrator,  and  not  to  the 
heirs  of  said  Cyrus  K. 

The  defendants  Byron  H.  Fox  and  Estella  Brown  answered 
separately,  and  admit  the  facts  charged  in  the  bill  of  com- 
plaint, and  claim  that  they  are  entitled,  as  two  of  the  heirs  at 
law  of  Cyrus  K.  Francis,  to  the  same  share  of  the  avails  of 
said  note  that  their  deceased  mother  would  have  been  entitled 
to  if  living. 

The  cause  was  heard  in  the  court  below  upon  proofs  taken 
in  open  court,  and  a  decree  was  rendered  therein  on  the  six- 
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teenth  day  of  January,  A.  D.  1886,  that  the  said  Bum  of  eix- 
teen  hundred  dollars  now  belongs  to  the  persons  who  were  the 
children  and  grandchildren  of  Cyrus  K.  Francis  at  the  date 
of  the  mortgage,  or  their  legal  representatives  in  case  of  the 
death  of  any,  and  that  complainant  by  assignment  from 
Charlemagne  Francis,  stands  in  his  place  and  stead,  and  suc- 
ceeds to  his  share  of  said  sum  of  sixteen  hundred  dollars  and 
interest;  that  complainant  be  allowed  to  redeem  by  paying 
into  the  hands  of  the  register  of  the  court  on  or  before  three 
months  the  said  sum  of  sixteen  hundred  dollars  and  interest, 
and  that  thereupon  said  mortgage  be  discharged. 

The  decree  also  declares  who  were  the  heirs  at  law  to  whom 
such  money  should  be  paid,  and  that  one  fifth  thereof  be  paid 
to  each,  namely,  the  complainant,  Theodore  Francis,  Harriet 
Bell,  and  Elizabeth  Barrett,  and  one  tenth  thereof  to  Byron  H. 
Fox  and  Estella  Brown  each,  and  that  complainant's  costs 
should  be  paid  out  of  the  fund  of  sixteen  hundred  dollars  be- 
fore distribution  thereof  under  the  decree. 

It  was  further  decreed  that  Theodore  Francis,  as  administra- 
tor of  the  estate  of  Cyrus  K.  Francis,  deceased,  had  no  in- 
terest whatever  in  said  mortgage  debt.  From  this  decree 
Theodore  Francis,  on  the  tenth  day  of  February,  1886,  filed 
his  claim  of  appeal,  and  executed  the  proper  bond. 

On  the  twenty-fifth  day  of  February,  1886,. Theodore  Fran- 
cis, by  his  solicitors,  gave  notice  that  he  had  appealed  as  ad- 
ministrator, and  personally,  and  that  the  appeal  bond  was 
filed  on  the  lOtk  of  February.  This  notice  appears  to  have 
been  filed  with  the  register.  It  is  printed  in  the  record.  The 
case  was  not  settled  until  the  5th  of  April,  1886;  and  where 
proofs  are  taken  in  open  court,  the  party  has  forty  days  from 
the  settlement  of  the  case  in  which  to  appeal,  provided  forty 
or  more  days  have  elapsed  since  the  entry  of  the  decree:  Gale 
v.  Gould,  40  Mich.  62. 

The  notice  given  and  filed  as  above  stated  may  be  consid- 
ered as  a  written  claim  of  appeal,  and  made  in  time,  of  Theo- 
dore Francis,  as  administrator;  but  he,  as  such  administrator, 
took  no  steps  to  perfect  such  appeal.  The  decree  entered  below 
disposed  of  his  rights  as  administrator,  and  established  certain 
rights  in  him  to  the  fund  as  heir  of  Cyrus  K.  Francis. 

The  law  is  explicit  that  the  party  appealing  shall  file  with 
the  register,  within  said  forty  days,  a  bond  to  the  appellee, 
with  certain  prescribed  conditions.  The  bond  filed  on  the 
10th  of  February,  1886,  was  the  individual  bond  of  Theodore 
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Francis,  and  it  recited  that  Theodore  Francis  had  appealed  to 
the  supreme  court  from  the  decree  of  the  circuit  court  of  Kala- 
mazoo County,  in  chancery,  made  on  the  18th  of  January,  in 
which  Charles  M.  Love  is  complainant,  and  Theodore  Francis, 
Harriet  Bell,  Elizabeth  Barrett,  Byron  H.  Fox,  and  Estella 
Brown  are  defendants. 

The  bond  does  not  purport  to  cover  the  right  of  the  admin- 
istrator to  appeal.  At  that  time  he  had  not  claimed  an  appeal. 
If  the  bond  had  been  given  in  his  own  behalf,  and  that  of  him- 
self as  administrator,  it  would  have  been  sufficient:  Warner 
V.  Whittaker,  5  Mich.  241;  but  such  was  not  the  case,  and  no 
appeal  has  been  perfected  in  the  case  of  the  administrator  of 
the  estate  of  Cyrus  K.  Francis,  deceased. 

It  is  not  to  be  regretted,  however,  as  our  investigation 
into  the  merits  of  the  whole  controversy  leads  us  to  the  con- 
clusion that  the  decree  below  is  correct,  and  should  be  af- 
firmed. 

Cyrus  K.  Francis,  in  his  lifetime,  being  the  owner  of  forty- 
nine  acres  of  land,  wished  to  reserve  to  himself  the  income 
arising  therefrom  during  his  life,  and  to  give  the  avails  thereof 
to  his  heirs.  One  object  was  to  prevent  the  distribution  thereof 
through  the  ordinary  channel  of  the  probate  court,  and  to 
make  distribution  thereof  by  his  own  hand  during  his  life. 
To  accomplish  this  object,  he  converted  the  land  into  person- 
alty by  conveying  the  same  to  Charlemagne  Francis,  and 
taking  from  him  a  promissory  note  for  sixteen  hundred 
dollars,  payable  to  the  heirs  of  Cyrus  four  years  after  the  de- 
cease of  himself.  Interest  at  seven  per  cent  per  annum  was 
to  be  paid  to  Cyrus,  but  was  to  cease  upon  his  death. 

The  payment  of  the  principal  and  interest  according  to  the 
note  was  secured  by  a  mortgage  upon  the  property  sold,  which 
Cyrus  placed  of  record. 

The  only  question  is,  whether  the  disposition  thus  made  of 
the  sixteen  hundred  dollars  constituted  a  valid  gift  inter  vivos 
to  the  heirs.  That  such  was  the  intention  there  can  be  no 
doubt  from  the  transaction  itself. 

To  constitute  a  valid  gift  inter  vivos,  there  must  be  a  delivery 
of  the  thing  given,  either  actual  or  constructive.  It  is  not 
necessary  that  it  be  delivered  to  the  person  intended  directly. 
It  may  be  delivered  to  some  person  for  him,  or  to  a  trustee  for 
that  purpose,  and  in  all  cases  such  a  disposition  of  it  must  be 
made  in  favor  of  the  donee  as  effectuates  the  object  and  places 
ihejvs  disponendi  beyond  the  power  of  the  donor  to  recaU. 
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Under  some  circumstances  the  donor  himself  may  constitute 
himself  trustee  of  the  thing  for  the  benefit  of  the  donee:  Ellia 
V.  Secor,  81  Mich.  185;  18  Am.  Rep.  178;  Green  v.  Langdon^ 
28  Mich.  221. 

Such  was  the  case  here.  The  donor  retained  an  interest  in 
the  avails  of  the  fund  given,  by  way  of  the  interest  payable 
thereon  during  his  life.  This  interest  of  the  donor  made  it 
necessary,  in  the  form  he  saw  fit  to  adopt  to  carry  out  his 
purpose,  to  retain  the  actual  possession  of  the  note  for  his  own 
security,  but  the  same  instrument  evidenced  the  gift  to  his 
heirs  as  the  designated  object  of  his  bounty.  He  had  placed 
the  mortgage  of  record,  and  had  done  all  he  could  do  to  make 
a  delivery  consistent  with  his  own  rights  in  the  paper,  and  was, 
by  the  transaction,  a  trustee  for  the  heirs  in  the  custody  of  the 
instrument  by  implication  of  law. 

It  requires  less  positive  and  unequivocal  testimony  to  es- 
tablish the  delivery  of  a  gift  from  a  father  to  his  children 
than  it  does  between  persons  who  are  not  related,  and  in  cases 
where  there  is  no  suggestion  of  fraud  or  undue  influence  very 
slight  evidence  will  suffice.  In  this  case  there  were  several 
donees.  A  manual  delivery  could  not  be  made  of  the  instru- 
ment to  all;  but  a  constructive  delivery  was  efiected  by  mak- 
ing them  the  payees  of  the  note,  and  recording  the  mortgage 
by  which  it  was  secured.  By  directing  the  note  to  be  made 
payable  to  his  heirs,  he  placed  the  title  in  them  at  once,  and 
it  was  unimportant  in  whose  possession  or  custody  the  paper 
might  remain.  Whoever  might  hold  such  possession  would 
do  so  in  trust  for  them,  and  they  alone  could  enforce  pay- 
ment. 

In  Wyble  v.  McPheters,  52  Ind.  893,  where  A  delivered  sev- 
eral United  States  bonds  to  B,  with  directions  for  the  latter  to 
give  the  same  to  certain  of  his  children  at  his  death,  B  re- 
ceived them,  and  agreed  to  execute  the  trust.  It  was  held 
that  this  was  a  sufficient  delivery  to  constitute  a  gift  inter 
vivos,  and  that,  upon  the  death  of  A,  an  action  would  lie 
against  B  in  favor  of  the  children  of  A  to  compel  him  to  exe- 
cute the  trust,  and  also  against'  the  administrator  of  A,  to 
whom  B  had  delivered  the  bonds. 

Where  H.  had  loaned  to  his  adopted  son  large  sums  of 
money,  and  taken  his  notes,  which  he  afterwards  indorsed  to 
his  adopted  son,  but  retained  possession  until  the  Civil  War, 
when  he  delivered  them,  with  other  notes,  to  the  son  to  con- 
ceal, which  he  did  in  the  hpuse  of  the  holder,  where  they  re- 
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mained  until  after  the  death  of  H.,  it  was  held  that  the  notes 
were  an  irrevocable  gift  to  the  adopted  son:  Trowell  v.  Carror 
toay,  10  Heisk.  104. 

In  Richardson  v.  Lowry,  67  Mo.  411,  it  was  held  that  a  note 
taken  by  the  husband  on  a  sale  of  his  property,  payable  to  his 
wife,  was  prima  facie  evidence  of  a  gift  to  her. 

In  Maloneh  Estate^  13  Phila.  313,  it  was  held  any  act  on  the 
part  of  the  owner  of  a  chose  in  action,  showing  not  only  a 
present  intention  to  transfer,  but  that  he  regarded  himself  as 
having  carried  his  intention  into  effect,  is  suflBcient  without 
written  evidence  of  the  transaction,  and  that  there  is  no  dif- 
ference between  gifts  causa  mortis  and  gifts  inter  vivos.  See 
also,  as  bearing  upon  the  question,  Barker  v.  Frye,  75  Me.  29; 
Fletcher  v.  Fletcher,  55  Vt.  325;  Eastman  v.  Wbronoco  Savings 
Bank,  136  Mass.  208;  Scott  v.  Berkshire  Co.  Savings  Bank,  140 
Id.  157;  Basket  v.  Hassell,  107  U.  S.  602. 

Under  these  circumstances,  there  was  a  constructive  de- 
livery of  the  note  and  mortgage,  and  all  the  delivery  that 
could  have  been  made  in  the  nature  of  the  case.  The  dispo- 
sition he  had  made  of  the  sixteen  hundred  dollars  was  effect- 
ual to  place  the  amount  beyond  his  control  or  power  of  recall, 
and  passed  at  once  to  the  donees  intended.  The  payees 
named  in  the  note,  namely,  "  the  heirs  of  Cyrus  K.  Francis," 
must  be  understood  as  his  "  legal  heirs,"  in  the  popular  sense 
of  that  term.  He  referred,  by  that  expression,  to  a  class  of 
persons  then  in  being,  who  bore  that  relation  to  him  which 
would  constitute  them  legal  heirs  at  his  death,  should  it  occur 
at  that  time.  These,  under  our  statute,  are  the  children  liv- 
ing at  the  time  of  the  death  of  the  ancestor,  and  issue  of  any 
deceased  child. 

In  this  cause,  it  is  stipulated  that,  on  the  twenty-eighth  day 
of  April,  1866,  the  following  persons  were  the  children  and 
grandchildren:  The  children's  names  were  Charleraange, 
Theodore,  Elizabeth,  and  Harriet,  and  the  grandchildren 
were  Estella  Brown  and  Byron  H.  Fox,  daughter  and  son  of  a 
deceased  daughter;  and  that  these  were  his  only  children  and 
grandchildren  at  the  time  of  his  death. 

The  acceptance  of  a  gift  need  not  be  made  immediately.  It 
is  sufficient  that  it  be  accepted  before  revoked  by  death  or 
otherwise.  The  fact  that  Charlemange  sold  and  assigned  his 
interest  in  the  sum  payable  to  the  heirs  to  the  complainant 
seven  years  or  more  before  the  death  of  said  Cyrus  is  evidence 
of  acceptance,  and  the  gift  beiog  to  him  jointly  with  the 
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other  heirs,  such  acceptance,  being  beneficial,  inures  to  their 
benefit. 

It  is  set  up  in  the  joint  and  several  answer  of  Theodore, 
Elizabeth,  and  Harriet  that  Cyrus  K.  Francis  was  indebted 
to  defendant  Theodore,  at  the  time  of  the  death  of  Cyrus,  in 
the  sum  of  $1,745.72,  and  that  such  sum  has  been  allowed  to 
him  by  commissioners  on  claims  appointed  by  the  probate 
court.  The  answer  is  silent  as  to  when  such  indebtedness 
accrued,  and  no  claim  is  made  or  urged  by  defendants  that 
the  gift  made  by  Cyrus  K.  Francis  was  in  fraud  of  his  credi- 
tors or  of  the  defendants. 

It  is  also  claimed  by  these  defendants  that  the  note,  and 
indebtedness  it  represented,  and  mortagage  securing  the  same, 
having  passed  into  a  decree  in  the  foreclosure  suit  which  ad- 
judged Cyrus  K.  Francis  the  owner,  that  question  is  res  judi- 
cata, and  said  mortgage  indebtedness  so  decreed  was  his 
when  he  died.  We  do  not  think  that  the  decree  in  that  case 
was  res  judicata.  The  object  of  the  bill  was  to  foreclose  for 
non-payment  of  interest.  Cyrus  K.  could  not  foreclose  for 
non-payment  of  the  principal.  It  was  not  due,  and  never 
would  become  due  in  his  lifetime.  The  proper  parties  to 
litigate  the  ownership  of  the  principal  sum  were  not  before 
the  court,  and  Charlemagne,  by  his  silence  or  inaction,  could 
not  admit  away  their  rights.  Besides,  the  decree  was  for  pay- 
ment, and  was  fully  performed,  and  no  rights  can  be  predicated 
upon  it. 

Charlemagne  put  in  no  answer  to  the  foreclosure  bill  setting 
up  or  suggesting  that  the  principal  sum  secured  by  the  mort- 
gage was  a  gift  inter  vivos  to  the  heirs,  and  the  complainant 
did  not  set  up  in  his  bill  that  there  was  any  pretense  of  such 
claim  made  by  the  defendant  or  other  persons,  and  denying 
the  truth  of  such  claim.  The  case,  therefore,  lacked  both 
identity  of  subject-matter  and  identity  of  parties  to  make  it 
res  judicata  of  the  present  case. 

The  subject-matter  of  a  litigation  is  the  right  which  one 
party  claims  as  against  the  other,  and  on  which  he  demands  the 
judgment  of  the  court.  The  subject-matter  or  right  claimed 
by  Cyrus  K.  Francis  in  the  foreclosure  suit  against  Charle- 
magne Francis  was  the  annual  interest  due  and  owing  to 
Cyrus  K.,  and  the  right  to  enforce  the  mortgage  security  to 
satisfy  the  sum  due,  and  to  become  due,  to  Cyrus  K.  for  in- 
terest on  the  mortgage.  That  question  is  not  involved  in  this 
suit.    What  was  said  by  Cyrus  K.  Francis  in  his  bill  and 
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testimony  as  to  his  ownership  of  the  principal  of  the  note, 
and  his  intention  in  making  the  disposition  of  his  property 
six  years  previously,  were  not  admissible  to  affect  the  rights 
of  the  donees:  Scott  v.  Berkshire  Co.  Savings  Bank,  140  Mass. 
166. 

If  the  gift  took  effect  at  all,  it  took  effect  when  the  papers 
were  executed  and  the  mortgage  was  recorded.  Charlemagne 
was  one  of  the  donees,  and  his  acceptance  of  the  gift  is  im- 
plied in  his  undertaking  to  pay  the  principal  to  the  heirs,  a 
fifth  thereof  being  payable  to  himself. 

It  is  claimed  that  the  complainant  is  not  in  a  position  to 
file  a  bill  of  interpleader.  The  primary  object  of  the  bill  is 
to  redeem  from  the  mortgage,  and,  as  connected  therewith,  to 
ascertain  to  whom  the  money  is  payable,  and,  by  payment,  to 
obtain  a  discharge  of  the  mortgage.  To  this  end  the  bill  par- 
takes of  the  character  of  an  interpleader,  and  was  properly  filed. 

The  relief  granted  by  the  court  below  is  consistent  with  the 
views  above  expressed,  and  the  decree  appealed  from  will  be 
affirmed,  with  costs. 

Campbell,  C.  J.  I  concur  with  my  brother  Champlin  in 
the  disposition  of  this  case.  But,  in  my  opinion,  it  was  com- 
petent for  the  decedent  to  make  the  residuary  money  payable 
in  any  manner  and  to  any  persons  he  might  choose  by  the 
terms  of  the  contract,  and  it  in  no  way  concerned  the  party 
contracted  with  for  what  reasons  the  provisions  were  made,  so 
long  as  the  contract  was  based  on  a  valid  consideration  be- 
tween the  parties.  Under  such  circumstances,  a  payment  to 
the  beneficiaries  was  the  only  one  that  would  satisfy  the  con- 
tract, unless  it  was  changed  by  the  contracting  parties,  and 
this  was  not  done.  The  beneficiaries  bad  a  right  to  proceed 
in  equity  as  the  real  parties  in  interest;  and  the  administra- 
tor, if  he  sued  at  law  to  enforce  the  contract,  could  only  do  it 
for  failure  to  pay  the  beneficiaries,  and  not  for  the  estate's 
benefit. 

Gnr  o»  PkesonaIi  Peopekty,  Madk  with  Ihtent  to  Takb  Effect  Im- 
mediately and  irrevocably,  and  executed  by  complete  and  unconditional 
delivery,  is  binding  upon  the  donor  as  a  gift  inter  vivos:  Henachel  v.  Maurer, 
69  Wis.  576;  2  Am.  St.  Rep.  757;  and  see  cases  cited  in  note  for  essential* 
of  valid  gift  inter  vivos.  A  gift  from  father  to  son,  to  be  valid,  must  be  ac- 
companied by  actual  delivery:  Medlock  v,  Powell,  96  N.  C.  499. 

In  Georgia,  Gift  is  Presumed  to  have  been  Accepted,  unless  contrary 
is  shown:  Larenion's  Succession,  39  La.  Ann.  952;  tindsee  WaU  v.  WaU^  30 
Miss.  91;  64  Am.  Dec.  147. 
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I>BLIVERT  OF  DEED  CONSUMMATES  GiFT,  on  the  principle  of  estoppel: 
Cmmyr  v.  Trawich'a  Adm'r,  37  Ala.  289;  79  Am.  Deo.  58,  note  62. 

Gift,  Delivbby  Necessabt  to  Constitute:  Hall  v.  Hovoard,  Bice,  310; 
33  Am.  Dec.  115;  Eillehrant  v.  Brevxr,  6  Tex.  45;  55  Am.  Dec.  757,  and  note 
761;  Stephenson  v.  King,  81  Ky.  425;  50  Am.  Rep.  178. 

Gift  from  Parent  to  Child,  evidence  necesaaxy  to  establish:  Poorman 
V.  Eilgore,  26  Pa.  St.  365;  67  Am.  Dec.  425. 

Judgment  does  not  Conclude  One  not  a  party  thereto:  ShoH  v.  Oal- 
way,  83  Ky.  601;  4  Am.  St.  Rep.  168,  and  note  173.  And  in  foreclosure 
proceedings,  the  decree  does  not  bind  an  interested  third  party  who  is  not 
made  a  party  to  such  proceedings:  BaJLti  v.  Buddick,  2  Iowa,  423;  65  Am. 
Deo.  744. 


Gibbons  v.  Faewell. 

[63  Michigan,  844.] 

Tboyicb  and  Contebsion — Wrongful  Delivekt  by  Cabeieb. — Where 
defendant  undertook  to  carry  by  water  and  deliver  to  plaintiff  certain 
property  belonging  to  the  latter,  but  after  the  carriage  was  completed 
made  no  attempt  to  so  deliver  the  property,  but  allowed  the  master  of 
the  vessel,  who  was  his  servant,  and  assumed  to  be  a  deputy  United 
States  marshal,  to  deliver  the  property,  without  the  consent  of  the  owner, 
to  a  third  party,  the  act  of  so  delivering  the  property  to  a  third  person 
is  a  tortious  one  on  the  part  of  defendant,  and  a  wrongful  conversion,  for 
which  trover  will  lie. 

Intent  with  Which  Wrongful  Act  is  done,  by  which  a  party  is  deprived 
of  his  property,  except  when  malicious,  is  of  little  consequence  if  the  act 
is  done.     It  is  the  effect  of  the  act  which  constitutes  the  conversion. 

Weebe  Gabbier  of  Goods  allows  an  officer  to  take  the  goods  he  is  car- 
rying, it  is  no  defense  against  an  action  of  trover  for  their  value  to 
show  that  the  officer  took  them  without  also  showing  that  he  had  a  legal 
right  to  take  them  by  virtue  of  his  writ. 

Whebb  Cabbieb  has  Allowed  an  Officer  to  take  goods  he  is  carry- 
ing, and  in  an  action  of  trover  seeks  to  show  a  better  right  to  the  prop- 
erty or  to  its  control  than  the  plaintiff's,  the  legal  proceedings  upon 
which  the  officer's  writ  or  order  is  based  should  be  introduced. 

Trover.    Judgment  for  defendant. 

Athimon  and  AtUnsorif  and  Alfred  Rusaell,  for  the  plaintiflfs 
and  appellants. 

Moore  and  Canjield,  for  the  defendant. 

Sherwood,  J.  This  is  an  action  of  trover  to  recover  the 
value  of  seven  thousand  hop-poles,  a  part  of  the  cargo  of  the 
barge  Southampton,  and  was  once  before  in  this  court:  See  58 
Mich.  233. 

It  appears  from  the  record  now  before  us,  that  in  1880  John 
McKay  was  getting  out  hop-poles  at  Schneaux  Islands,  in 
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Lake  Huron,  and  that  he  made  an  arrangement  mih  the  firm 
of  Johnstone  and  Gibbons,  of  which  the  plaintiff  is  survivor, 
by  which  they  were  to  furnish  the  necessary  money  and  pro- 
visions to  carry  on  the  work.  McKay  was  to  get  out  the 
timber  and  poles,  and  ship  them  to  Johnstone  and  Gibbons, 
at  Detroit,  who  were  to  be  the  owners  of  the  property;  and 
when  sold  by  them,  McKay  was  to  be  paid  for  his  services 
whatever  sum  was  received  for  the  poles  over  and  above  money 
advanced  and  goods  furnished  by  Johnstone  and  Gibbons  to 
pay  for  them. 

The  defendant  was  the  owner  of  a  steamboat,  run  by  Cap- 
tain Rose  at  this  time,  and  the  plaintiff  and  his  partner  made 
an  engagement  with  the  owner  to  carry  a  load  of  goods  to  the 
islands,  and  bring  back  the  property  in  question  to  Detroit. 

The  captain,  while  at  the  islands,  took  on  board  the  poles 
in  question,  and  other  property,  as  furnished  by  McKay,  to 
carry  them  to  Detroit. 

The  following  is  the  bill  of  lading  given  at  the  time  they 
were  shipped  by  the  master: — 

"Cheboygan,  Michigan,  September  4,  1880. 

"Shipped,  in  good  order  and  well  conditioned,  by  John 
McKay,  agent,  for  account  and  at  the  risk  of  whom  it  may 
concern,  on  board  the  barge  Southampton,  whereof  H.  Rose  is 
master,  bound  for  Detroit,  the  following  articles,  as  herein 
marked  and  described,  to  be  delivered  in  like  good  order  and 
condition,  as  addressed  in  the  margin,  or  to  his  or  their  assigns 
or  consignees,  upon  paying  the  freight  and  charges  as  entitled 
by  law,  dangers  of  navigation  excepted. 

"In  witness  whereof,  the  master  or  clerk  of  said  vessel  has 

aflBrmed  to bills  of  lading,  of  this  tenor  and  date,  one  of 

which  being  accomplished,  the  others  to  stand  void." 

The  consignment  is  to  Johnstone  and  Gibbons,  Detroit, 
Michigan.  Under  the  head  of  "Articles"  is  written,  "250 
cords  cedar  posts;  7,000  hop-poles,  cedar."  Then  follow  the 
words  " more  or  less."  Under  the  head  of  "Lake  Freight"  is 
written,  "$3  pr.  cord  on  posts,"  and  the  bill  is  signed,  "Capt. 
H.  Rose." 

It  appears  from  the  testimony  of  McKay  that  he  got  out  the 
poles  for  Johnstone  and  Gibbons,  and  that  he  acted  as  their 
agent  in  the  transaction  after  the  poles  were  placed  on  board 
the  boat  Southampton.  The  plaintiff  and  his  partner  were 
notified  of  the  shipment  by  Mr.  Farwell.  The  barge  was 
taken  in  tow  by  a  propeller,  and  after  the  cargo  arrived  at 
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Detroit,  the  poles  were  delivered  by  the  master  (while,  as  he 
claims,  he  was  acting  as  deputy  United  States  marshal)  to 
C.  P.  Taylor  (and  who,  as  he  claims,  was  another  deputy 
United  States  marshal).  This  was  done  by  the  master  with- 
out the  consent  of  the  consignees  or  consignor,  and,  so  far  aa 
the  record  shows,  the  master  never  made  any  attempt  to  make 
delivery  of  any  kind  of  the  goods  to  them,  or  either  of  them. 

The  plaintiff's  declaration  contains  a  single  count  in  trovei 
for  the  value  of  the  poles.  The  plea  is  the  general  issue,  with 
notice  that  defendant  would  show  the  property  was  taken  from 
the  master  by  legal  process,  so  that  delivery  to  the  consignees 
could  not  be  made.  The  cause  was  tried  in  the  superior  court 
of  Detroit,  before  a  jury,  and  the  verdict  was  directed  by  the 
court  for  the  defendant;  the  court  holding  that,  under  the  facta 
stated  in  the  record,  trover  would  not  lie.  The  plaintiff  brings 
error. 

We  are  not  able  to  agree  with  the  learned  judge  of  the  supe- 
rior court  in  his  decision  in  this  case.  In  giving  his  directions 
to  the  jury  he  said:  "  In  order  to  establish  a  case  for  recovery 
in  trover,  there  must  be  shown  a  wrongful  act,  and  an  inten- 
tional conversion  by  the  defendant In  an  action  of 

trover,  the  defense  is  complete  when  the  plaintiff  shows,  in 
making  his  case,  that  the  property  was  taken  from  the  de- 
fendant without  the  consent  of  the  defendant The  first 

principle  is,  that  the  act  of  the  defendant  must  be  shown  to 
be  voluntary  and  intentional.  Further  than  that,  the  evi- 
dence shows  the  title  to  have  been  in  another  person  than 
the  plaintiff,  and,  under  the  testimony,  the  plaintiff  cannot 
recover." 

Before  a  verdict  can  be  properly  directed  by  the  court  for 
the  defendant,  all  the  testimony  in  favor  of  the  plaintiff 
bearing  upon  the  issues  given  by  him  and  his  witnesses,  and 
all  making  a  case  for  him  given  on  the  part  of  the  defendant, 
if  accepted  as  true,  must  fail  to  make  out  a.  prima  facie  case, 
after  the  most  favorable  construction  that  can  be  possibly 
given  to  such  testimony  for  the  plaintiff. 

Under  this  rule,  what  does  the  testimony  show  in  this  case? 
That  the  plaintiff  and  his  partner  were  the  owners  of  the  poles 
in  question  at  the  Schneaux  Islands,  in  Lake  Huron,  and  had 
an  agent  there  getting  them  out,  and  looking  after  them,  and 
attending  to  their  shipment.  The  defendant  undertook  to 
carry  by  water,  and  deliver  to  plaintiff  and  his  partner,  seven 
thousand  poles  at  Detroit.    Defendant  carried  the  poles,  but 
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when  he  arrived  at  Detroit,  made  no  attempt  to  deliver  them 
to  the  plaintiff  and  his  partner;  but  when  the  boat  arrived,  the 
master,  who  was  the  servant  of  the  defendant,  and  assumed 
to  be  a  deputy  United  States  marshal,  delivered  the  property, 
without  the  consent  of  the  owners,  to  a  third  party. 

Can  there  bo  any  question,  under  such  a  state  of  facts,  but 
that  the  defendant,  in  allowing  the  master  (who  must  be  con- 
Bidered  as  his  servant)  to  make  such  disposition  of  the  plain- 
tiff's property,  converted  it?    Wo  think  not. 

The  act  of  thus  delivering  the  property  to  a  third  person 
was  a  tortious  one,  and  especially  bo  if  it  is  true,  as  claimed 
by  the  defendant,  that  the  person  to  whom  it  was  delivered 
denied  the  right  of  the  plaintiff  and  his  partner  to  control  the 
property,  and  intended  to  contest  their  title  thereto. 

We  think  that,  upon  reason  and  authority,  the  act  of  the 
defendant's  servant  in  wrongfully  delivering  the  property  to  a 
person  not  entitled  thereto  must  be  regarded  as  the  act  of  the 
defendant,  and  one  of  conversion:  Cooley  on  Torts,  441,  448, 
634;  Edwards  on  Bailments,  eec.  162;  3  Cooley's  Bla.  Com.  152; 
notes;  Angell  on  Carriers,  sec.  324;  Syeds  v.  Hay,  4  Term  Rep. 
260;  Keyworth  v.  Hill,  3  Barn.  &  Aid.  685;  Fisher  v.  Kyle,  27 
Mich.  454;  Bullard  v.  Young,  3  Stew.  46;  Ind.  etc.  R.  R.  Co.  v. 
Herndon,  81  111.  143;  Illinois  Cent.  R.  R.  Co.  v.  Parks,  54  Id. 
294;  Esmay  v.  Fanning,  5  How.  Pr.  228;  Coyhendall  v.  EatoUy 
55  Barb.  188;  Bissell  v.  Starr,  32  Mich.  298;  Edwards  v.  Frank^ 
40  Id.  616;  Hicks  v.  Lyle,  46  Id.  488;  Barnum  v.  Stone,  27  Id. 
835,  336. 

The  intention  with  which  the  wrongful  act  is  done  by  which 
a  party  is  deprived  of  his  property,  except  when  malicious,  is 
of  little  consequence,  provided  the  act  is  done.  It  is  the  effect 
of  the  act  which  constitutes  the  conversion:  Edwards  on  Bail- 
ments, sec.  162;  Cooley  on  Torts,  534-538,  688;  Griswold  v. 
Haven,  25  N.  Y.  595;  82  Am.  Dec.  380. 

The  defendant  was  a  carrier,  and  if  the  carrier  of  goods 
allow  an  officer  to  take  the  goods  he  is  carrying,  it  is  no  de- 
fense against  the  plaintiff's  action  of  trover  for  their  value  to 
show  that  an  officer  took  them,  unless  he  shows  that  he  had  a 
legal  right  to  take  them  by  virtue  of  his  writ:  Angell  on  Car- 
riers, sec.  337  a;  Kiff^r.  Old  Colony  etc.  R*y  Co.,  117  Mass.  591; 
19  Am.  Rep.  429. 

It  is  claimed  that  Buch  a  showing  was  made  in  this  case. 
We  think  not.  The  evidence  by  which  it  is  claimed  such 
showing  was  made  was,  as  we  think,  erroneously  received, 
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against  the  objection  thereto  by  the  plaintiff's  counsel,  and 
cannot  be  regarded  in  this  discussion. 

There  was  better  evidence  of  the  facta  sought  to  be  estab- 
lished, and  when  the  defendant  seeks  to  show  a  better  right 
to  the  property  or  to  its  control  than  the  plaintiff  claims,  the 
legal  proceedings  upon  which  the  officer's  writ  or  order  is 
based  should  be  introduced:  Beach  v.  Botsford,  1  Doug.  199; 
40  Am.  Dec.  45;  Gidday  v.  Witherspoon,  35  Mich.  368. 

What  we  have  said  sufficiently  indicates  our  views  in  this 
case. 

The  judgment  must  be  reversed,  and  a  new  trial  granted. 


Common  Carrier  Who  Deltvers  Contrary  to  Bill  of  Lasino  com- 
mits a  breach  of  contract,  and  13  liable  for  the  value  of  the  goods:  Pennsyl- 
vania JR.  R.  Co.  V.  Stem,  119  Fa.  St.  24;  4  Am.  St.  Kep.  626,  and  cases  in 
note. 

MoTivB  07  Conversion  is  Material  onlt  10  Resist  Rboovert  ov 
Exemplary  Damages,  and  is  no  element  of  the  conversion:  Velaian  v.  Lewis, 
15  Or.  539;  .3  Am.  St.  Rep.  184,  and  note. 

Conversion,  What  Necessary  to  Maintain  Trover:  Tinker  v.  Morrill, 
89  Vt.  477;  94  Am.  Dec.  845,  note  349;  Jiogera  v.  Euie,  1  CaL  429;  66  Am. 
Dec  363,  and  note;  Woodman  v.  Hubbard,  25  N.  H.  67;  67  Am.  Deo.  310, 
and  note  319. 


Fahey  V,  Crotty. 

[63  MICHIQAK,  88S.] 

Jvooment  in  Trespass  as  Evidence.  —  In  Action  of  Trespass  on  the  case 
for  an  assault  and  battery,  to  recover  damages  for  an  injury  received 
during  a  controversy  concerning  the  location  and  erection  of  a  line  fence, 
a  former  judgment  in  trespass  in  favor  of  defendant  in  an  action  brought 
by  plaintiffs  father  against  him  for  tearing  down  a  portion  of  such  fence 
is  inadmissible  in  evidence,  as  such  judgment  is  not  conclusive  evidence 
in  favor  of  defendant,  either  of  title  to  the  fence,  or  to  the  land  inclosed 
by  it.  It  only  determines  his  non-liability  in  damages  for  tearing  the 
fence  down,  but  does  not  establish  his  right  to  rebuild  it. 

Trespass — Evidence  op  Good  Characier  Inadmissible. — In  an  action 
of  trespass  for  damages  for  an  assault  and  battery,  evidence  of  the  good 
character  of  defendant  is  inadmissible,  as  his  character  is  not  in  issue. 

EviDENCS  OP  Character  op  Parties  to  a  cause,  or  of  particular  facta  not 
in  issue,  with  a  view  of  raising  a  presumption  in  favor  of  a  person,  or 
unfavorable  to  his  adversary,  is  inadmissible,  except  where  the  character 
of  the  parties  is  in  issue. 

Evidenob  op  Good  Character  is  usually  confined  to  cases  where  defendant 
IS  charged  with  having  committed  a  criminal  offense. 

Evidbncb  op  Good  CHARAorss  to  rebut  imputations  of  misoondaot  or  fraud 
is  inadmissible  in  civil  actions,  except  where  by  the  pleadings  th«  char* 
acter  of  the  party  is  put  in  issue. 
AH.  St.  Ekp.,  Vou  VL— 20 
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Action  of  trespass  on  the  case.    Judgment  for  defendanL 
Griffin  and  Warner^  for  the  appellant. 
John  Atkinson,  for  the  defendant. 

Champlin,  J.  The  declaration  in  this  cause  is  trespass  on 
the  case  for  assault  and  battery.  The  plea  was  the  general 
issue.  The  defendant  recovered  judgment  in  the  court  below, 
and  plaintiff  brings  error. 

The  plaintiff's  father  and  the  defendant  owned  adjoining 
lots  in  the  city  of  Detroit,  and  a  dispute  arose  over  the  loca- 
tion of  the  line  fence  between  them,  which  resulted  in  an  effort 
of  each  of  them  to  build  a  line  fence  upon  what  each  consid- 
ered the  line.  Plaintiff  gave  evidence  tending  to  prove  that 
her  father  was  removing  dirt  from  one  of  the  post-holes;  that 
thereupon  the  defendant  struck  her  father  over  his  head  with 
i\  piece  of  scantling,  and  as  he  was  bending  down  wiping  the 
blood  from  his  forehead,  defendant  and  one  John  Kissano 
picked  up  a  fence-post,  and  were  about  to  strike  her  father 
with  the  post,  at  the  same  time  the  defendant  remarking  that 
he  would  murder  him;  and  thereupon  the  plaintiff  threw 
herself  between  her  father  and  defendant,  and  pushed  the 
top  of  the  post  backwards,  and  then  defendant  with  Kissane 
shunted  the  post  against  the  plaintiff,  striking  her  in  the 
vicinity  of  the  chest. 

The  defendant  gave  evidence  tending  to  prove  that  plain- 
tiff was  active  in  her  efforts  to  prevent  the  building  of  the 
fence  upon  what  he  claimed  to  be  the  line;  that  as  he  was 
stooping  over  she  attempted  to  kick  his  head,  and  afterwards 
threw  a  pail  of  slop  upon  him;  that  her  father  cut  with  his 
shovel  the  line  which  he  had  stretched  upon  the  ground;  that 
he  had  made  a  contract  with  John  Kissane  to  build  the  fence, 
and  that  he  had  nothing  to  do  with  it  further  than  to  show 
where  it  was  to  be  built.  He  denied  the  statements  of  the 
plaintiff  as  to  the  manner  of  the  alleged  injury,  and  showed 
that  it  occurred  in  the  effort  of  plaintiff  and  her  father  to  pre- 
vent the  setting  of  a  post;  that  Kissane  had  placed  a  post  in 
the  hole,  when  plaintiff's  father  seized  it  near  the  ground  to 
pull  it  out,  and  plaintiff  seized  it  higher  up  and  lifted,  while 
Kissane  attempted  to  hold  it  down;  that  their  combined 
Btrength  proved  too  much  for  Kissane,  and  they  pulled  the 
post  out,  which  fell  over  and  hit  the  plaintiff,  without  being 
shunted  at  all;  that  the  defendant  was  twenty  feet  from  the 
post  at  the  time,  and  had  nothing  to  do  with  it. 
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Numerous  persons  witnessed  the  transaction,  and  testified 
in  the  cause. 

Defendant  also  offered  in  evidence  the  files  and  records  of 
the  cause  pending  in  the  circuit  court  for  the  county  of  "Wayne, 
wherein  John  Fahey,  the  plaintiff's  father,  was  plaintiff,  and 
the  defendant,  Crotty,  was  defendant.  The  files  and  records 
disclosed  the  fact  that  in  1878  an  action  of  trespass  on  the 
case  was  brought  against  the  defendant  by  Fahey  for  tearing 
down  a  portion  of  the  dividing  line  fence,  which  the  evidence 
ehowed  had  stood  there  some  sixteen  or  seventeen  years. 
They  also  showed  a  verdict  and  judgment  for  defendant. 
These  files  and  records  were  admitted  in  evidence  against 
plaintiff's  objection  as  to  materiality,  and  exception  was 
taken. 

The  court  also  admitted  evidence,  against  objection  and  ex- 
ception of  plaintiff's  counsel,  tending  to  show  that  the  fence,  as 
finally  built  by  defendant  on  the  day  of  the  alleged  assault, 
was  upon  the  line  as  it  stood  at  the  time  Crotty  tore  it  down,  in 
1878,  for  which  the  foregoing  suit  was  brought  and  tried.  De- 
fendent  also  called  eight  witnesses,  who  were  permitted  to  tes- 
tify, against  the  objection  of  plaintiff's  counsel,  to  the  good 
reputation  of  the  defendant  as  a  quiet,  peaceable,  and  orderly 
citizen  in  the  neighborhood  where  he  resides. 

In  rebuttal,  the  plaintiff's  evidence  tended  to  show  that  she 
did  not  in  any  way  interfere  with  the  men  at  work,  and  that 
her  father  did  not  interfere;  that  she  did  not  throw  any  slop 
upon  defendant,  and  did  not  kick  at  him;  also  that  the  line  as 
built  by  defendant  was  not  the  line  of  the  fence  as  the  fence 
stood  at  the  time  it  was  torn  down  by  Crotty,  in  1878,  and  was 
further  over  on  the  premises  of  her  father. 

The  court  instructed  the  jury  that  in  building  the  line 
fence  the  defendant  was  not  the  aggressor;  that  the  record 
of  the  suit  in  the  circuit  court  for  the  county  of  Wayne  fixed 
and  determined  that  he  was  building  the  fence  upon  his  own 
line. 

The  only  errors  which  we  consider  well  assigned  relate, — 
1.  To  the  admission  of  the  records  and  files  of  the  circuit  court 
■of  Wayne  County  in  evidence;  2.  The  instruction  of  the  court 
relative  to  such  suit;  3.  The  admission  in  evidence  of  the  testi- 
mony of  the  reputation  of  defendant  as  to  being  a  peaceable 
And  quiet  citizen. 

The  counsel  for  defendant  contends  that  the  introduction  of 
-evidence  to  show  whether  the  work  being  done  for  defendant 
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was  upon  his  own  land,  and  whether  defendant  had  really 
done  as  charged,  was  important;  and  that  the  records  and  files 
in  the  suit  between  plaintiflF'a  father  and  defendant  were 
relevant  to  show  these  facts,  and  were  the  very  best  evidence, 
and  were  binding,  not  only  as  between  the  parties  thereto,  but 
as  to  all  others  who  should  attempt  to  assist  Fahey  in  any 
matter  touching  the  fence  or  line  in  question.  He  cites  us  to 
no  authority  to  support  this  proposition,  and  it  is  opposed  to 
our  own  decision  in  Keyser  v.  Sutherland,  59  Mich.  455. 

The  judgment  in  the  suit  of  Fahey  v.  Crotty  was  not  con- 
clusive evidence  of  title  in  Crotty  of  the  fence,  or  the  land 
which  it  had  inclosed.  It  settled  nothing  but  that  Crotty  was 
not  liable  in  damages  to  Fahey  for  having  torn  it  down.  It 
did  not  establish  his  right  to  rebuild  it.  The  testimony  was 
irrelevant,  and  its  admission,  and  the  charcje  based  thereon, 
were  erroneous. 

The  testimony  of  defendant's  good  reputation  in  this  action 
was  inadmissible.  His  reputation  as  a  peaceable  citizen  was 
not  in  issue.  There  is  a  natural  presumption  arising  in  favor 
of  a  party  in  all  cases  that  he  is  a  peaceable,  law-abiding  citi- 
zen, and  that  such  is  his  reputation  among  his  neighbors. 
But  this  reputation,  with  a  few  exceptions,  is  not  in  issue  in 
ordinary  civil  actions,  either  upon  contract  or  in  tort.  The  dis- 
tinction is  between  cases  where  character  is  in  issue  and  where 
it  is  not.  The  general  rule  is,  that  it  is  not  competent  to  give 
evidence  of  the  general  character  of  the  parties  to  a  cause, 
nor  of  particular  facts  not  in  issue,  with  a  view  of  raising  a 
presumption  to  a  party,  or  unfavorable  to  his  adversary:  Best 
on  Evidence,  sec.  257;  1  Phillips  on  Evidence,  *757  et  seq.^ 

It  is  only  where  the  very  nature  of  the  proceedings  is  such 
as  to  put  the  character  of  the  parties  in  issue  that  a  different 
rule  prevails.  This  is  not  the  case  in  an  action  for  an  assault 
and  battery.  However  good  his  reputation  may  be  among 
his  neighbors  as  a  peaceable  citizen,  it  does  not  tend  to  prove 
that  he  did  not  commit  the  assault  complained  of.  Evidence 
of  good  character  has  been  usually  confined  to  cases  where 
defendant  is  charged  with  having  committed  a  criminal  of- 
fense. Under  the  law  as  it  formerly  stood,  and  as  it  exists 
in  some  jurisdictions  at  this  time,  the  defendant  was  not  a 
competent  witness  for  himself  Under  such  circumstances, 
it  was  frequently  of  the  utmost  importance  to  the  accused 
that  he  should  be  permitted  to  show  his  good  character,  as 
tending  to  repel  the  probability  of  his  having  committed  the 
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offense,  and  to  support  the  presumption  of  innocence;  and  in 
actions  of  tort,  wherever  the  defendant  is  charged  with  fraud 
from  mere  circumstances,  evidence  of  his  general  good  char- 
acter has  been  admitted  to  repel  it. 

In  civil  actions,  with  the  exception  of  those  cases  where,  by 
the  pleadings,  the  character  of  the  party  is  put  in  issue,  the 
weight  of  authority  is  against  the  admissibility  of  such  testi- 
mony to  rebut  impu'itions  of  misconduct  or  fraud:  Goldsmith 
V.  Picardj  27  Ala.  142;  Ward  v.  Herndon,  5  Port.  882;  People 
V.  Josephs,  7  Cal.  129;  Boardman  v.  Woodman,  47  N.  H.  120; 
Church  v.  Drummond,  7  Ind.  17;  Revill  v.  Pettity  3  Met.  (Ky.) 
814;  Morris  v.  Hazelwood,  1  Bush,  208;  Thayer  v.  Boyle,  80 
Me.  475;  Gutzwiller  v.  Lackman,  23  Mo.  168;  Porter  v.  Sexier, 
23  Pa.  St.  424;  62  Am.  Dec.  841;  Frazier  v.  Pennsylvania 
R.  R.  Co.,  88  Pa.  St.  104;  80  Am.  Dec.  467;  Fowler  v.  ^tna 
Fire  Ins.  Co.,  6  Cow.  678,  675,  676;  16  Am.  Dec.  460;  Pratt  v. 
Andrews,  4  N.  Y.  498;  Smets  v.  Plunket,  1  Strob.  872;  Wright 
V.  McKee,  37  Vt.  161;  Humphrey  v.  Humphrey,  7  Conn.  116, 
118,  119;  Ketland  v.  Bissett,  1  Wash.  C.  C.  144;  Thompson  v. 
Church,  1  Root,  312;  Bruce  v.  Priest,  5  Allen,  100;  Anderson's 
EzWs  V.  Long,  10  Serg.  &  R.  55;  Atkinson  v.  Graham,  5  Watts, 
411;  Field  on  Damages,  478,  sec.  603;  1  Wharton  on  Evi- 
dence, sec.  47;  Brown  v.  Evans,  8  Saw.  488,  494;  Simpson  v. 
Westenberger,  28  Kan.  756;  42  Am.  Rep.  195;  Reddin  v.  Gates, 
52  Iowa,  210;  Quinton  v.  Van  Tuyl,  30  Id.  554;  1  Phillips  on 
Evidence,  *757,  and  note  199;  Jones  v.  Stevens,  11  Price,  235; 
Nash  v.  Gilkeson,  5  Serg.  &  R.  352;  Givens  v.  Bradley,  8  Bibb, 
195,  196;  6  Am.  Dec.  146;  Davenport  v.  Russell,  5  Day,  145, 
148;  Jeffries  v.  Harris,  3  Hawks,  105;  Norton  v.  Warner,  9 
Conn.  172;  Corning  v.  Coming,  6  N.  Y.  97;  Houghtaling  v. 
Kilderhouse,  1  Id.  530. 

The  case  at  har,  however,  does  not  come  within  the  prin- 
ciple of  those  cases  where  such  testimony  is  held  admissible. 
They  hold  such  testimony  admissible  only  where  the  evidence 
showing  wrong  intention  or  moral  turpitude  depends  upon  cir- 
cumstantial evidence  from  which  an  inference  of  guilt  may  be 
deduced,  and  in  such  cases  the  evidence  is  admitted  to  repel 
the  inference.  In  this  case  the  evidence  was  not  circumstan- 
tial, but  positive,  as  detailed  by  the  plaintiff  and  her  witnesses, 
while  the  defendant  and  his  witnesses  gave  positive  testimony 
that  he  had  no  hand  in  the  assault  and  battery  at  all.  There 
was  no  reason,  therefore,  why  the  testimony  was  admissible, 
unless  it  is  so  in  all  cases,  without  exception. 
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In  Tovmaend  v.  Oraves,  3  Paige,  453,  455,  456,  it  was  said 
that  in  no  case  is  it  allowable  to  adduce  evidence  in  support 
of  the  party's  character  until  it  has  been  impeached. 

In  the  state  of  New  York,  such  evidence  was  at  one  time 
received  in  civil  suits  {Ruan  v.  Perry,  3  Gaines,  120, 123);  but 
that  case  has  been  reviewed  and  overruled  in  later  cases,  and 
the  English  rule  adhered  to  as  stated  by  the  text-writers  on 
evidence:  Fowler  v.  jEtna  Fire  Ins.  Co.,  6  Cow.  673;  16  Am. 
Dec.  460;  Houghtaling  v.  Kilderhome,  1  N.  Y.  530. 

For  the  errors  pointed  out,  the  judgment  must  be  reversed, 
and  a  new  trial  granted. 

EviDENCB  OF  Chabacter  IS  NOT  ADMISSIBLE  IN  Civu.  AonoNS,  except 
when  the  character  of  one  of  the  parties  is  in  issue:  Porter  v.  Seller,  23 
Pa.  St.  424;  G2  Am.  Dec.  341;  and  see  the  note  to  0' Bryan  t.  O'Bryan,  53 
Am.  Dec.  133. 

Estoppel  bt  Judgment,  Generally:  See  note  to  Lea  v.  Lea,  96  Am. 
Dec.  775  et  seq. 

To  Make  Record  ov  Former  Trial  evidence  to  conclnde  any  matter  in 
issue  between  the  parties,  it  must  appear  therefrom,  or  by  other  proof,  that 
the  same  matter  wsis  in  issue  and  decided  at  the  former  trial  between  the 
same  parties:  Cedlv.  Cecil,  19  Md.  72;  81  Am.  Dec.  G26,  note  631;  and  such 
record  is  inadmissible  to  directly  charge  a  stranger  to  it:  Pico  v.  Webster,  14 
Cal.  202;  73  Am.  Dec.  647,  and  note  651;  Smith  v.  Moore,  7  S.  C.  209;  24  Am. 
Rep.  497.  Tho  remarks  of  the  court  in  excluding  from  evidence  the  judgment 
record  in  the  previous  case  of  Fdhey  v.  Crotty  are  so  brief  and  vague  that 
we  are  not  sure  we  understand  the  grounds  of  the  decision.  If  the  court  in> 
tended  to  assert  that  because  there  was  no  evidence  to  show  the  matter 
actually  litigated  in  the  prior  action  it  could  not  be  received  as  evidence  in 
this,  the  court  was  unquestionably  correct;  but  if  it  meant  to  affirm  that  a 
judgment  in  trespass  is  not  conclusive  of  a  title  or  right  when  such  title  or 
right  is  put  in  evidence  under  proper  plealdings,  then  it  is  not  supported  by 
the  weight  of  authority:  Freeman  on  Judgments,  sec.  310;  Warwick  v.  Un- 
derwood, 3  Head,  238;  75  Am.  Dec  767. 
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OoHSTmmoNAL  Law.  — Legislatcrb  has  No  Power  to  subject  the  people 
of  cities  to  the  uncontrolled  and  arbitrary  will  of  a  common  coimcil,  nor 
deprive  any  of  the  people  of  tho  enjoyment  of  equal  privileges  under  the 
law,  or  to  give  cities  any  tyrannical  powers. 

MuNioiPAL  Corporations.  —  To  bb  Valid  fob  Ant  Purpose,  All  Crrr 
Charters,  Laws,  and  Regulations  must  be  capable  of  construction, 
and  must  be  construed  in  conformity  to  constitutional  principles,  and  in 
harmony  with  the  general  laws;  and  any  by-law  which  violates  any  of 
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the  recognized  principles  of  legal  and  equal  rights  is  uecessaxil;  void  so 
far  as  it  does  so,  and  void  entirely  if  it  cannot  be  reasonably  applied  ac- 
cording  to  its  terms. 

Mdkioipal  Cokpobations. — CiTT  Charter  and  the  power  it  assumes  to 
grant  can  only  confer  such  power  over  the  Bubjects  referred  to  as  will 
enable  the  city  to  keep  order  and  suppress  mischief,  in  accordance  with 
the  limitations  and  conditions  required  by  the  rights  of  the  people,  and 
no  grant  of  absolute  discretion  to  suppress  lawful  action  altogether  can 
be  granted  at  alL  Kegulation,  and  not  prohibition,  unless  under  clear 
authority  of  the  charter,  and  in  cases  where  it  is  not  oppressive,  is  the 
extent  of  the  city  power. 

OoHSTiTXJTiONAL  Law  —  PERSONAL  LrBERTT. — In  all  free  and  most  civil- 
ized  countries,  people  may  assemble  to  parade  together,  or  to  form  pro- 
cessions for  political,  religious,  and  social  demonstrations,  by  day,  or 
reasonable  hours  of  night,  with  banners  and  paraphernalia,  and  with 
music  of  various  kinds;  and  cities  can  possess  no  repressive  power  over 
these  movements,  except  when  they  create  public  disturbances,  or  op- 
erate as  nuisances,  or  create  or  manifestly  threaten  some  tangible  publio 
or  private  mischief. 

CoNanrunoNAi.  LAw — jSalvation  Armt. — Beuoious  Libertt  does  not 
Include  the  right  to  introduce  and  carry  out  every  scheme  which  per- 
sons see  fit  to  claim  as  part  of  their  religious  system,  but  it  is  not  legal 
to  make  any  exceptions  for  or  against  the  "  Salvation  Army,"  so  called, 
because  of  its  theories  concerning  practical  work.  It  has  the  same  right 
and  is  subject  to  the  same  restrictions,  in  its  public  demonstrations,  as 
any  secular  body  which  uses  similar  means  for  drawing  attention  or  cre- 
ating interest;  and  wliatever  regulation  is  made  regarding  it  must  oper- 
ate unif  ormily,  under  the  same  conditions,  which  must  be  fixed  expressly 
and  intelligibly,  and  not  left  to  the  caprice  of  any  one. 

Municipal  Corporations  —  Regulation  of  Salvation  Army  Proces- 
sions.—  An  ordinance  providing  that  "no  person  or  persons,  associa- 
tion or  organizations,  shall  march,  parade,  ride,  or  drive  in  or  upon  or 
through  the  public  streets  of  the  city,  ....  with  musical  instruments, 
baimers,  flags,  torches,  flambeaux,  or  while  singing  or  shouting,  without 
first  having  obtained  the  consent  of  the  mayor  or  common  council  of 
such  city,  ....  funeral  and  military  processions  excepted;  but  such 
processions,  as  well  as  those  having  the  permit  or  consent  of  the  mayor 
or  common  council,  when  using  the  public  streets  of  such  city,  shall 
eonform  to  such  directions  as  the  mayor  or  chief  of  police  may  give  in 
relation  to  the  streets  to  be  used  and  the  portion  thereof  to  be  occupied 
by  them,  and  in  relation  to  the  manner  of  such  use,"  and  providing  a 
peiialty  by  fine  not  exceeding  five  hundred  dollars  for  conviction  of  vio- 
lation of  such  ordinance,  —  is  unreasonable  and  void,  because  it  suppresses 
what  is,  in  general,  perfectly  lawful,  and  because  it  leaves  the  power  of 
permitting  or  restraining  processions  —  in  this  case,  a  salvation  army 
procession  —  and  their  courses  to  an  unregulated  official  discretion,  when 
the  whole  matter,  if  regulated  at  all,  must  be  by  permanent  legal  pro- 
visions, operating  generally  and  impartially. 

Stone  and  Hyde^  for  the  petitioner. 

/.  W.  Ranaomf  for  the  respondent. 
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Campbell,  C.  J.  Petitioner  was  brought  up  on  habeas  cor- 
jma  to  determine  on  the  legality  of  his  detention  under  a  com- 
plaint and  warrant  in  a  proceeding  before  the  police  court  of 
Grand  Rapids.  No  point  is  raised  concerning  the  formality 
or  jurisdiction  of  the  court,  if  the  by-law  is  valid  under  which 
the  complaint  was  made.  We  shall,  therefore,  not  pass  upon 
the  form  of  the  remedy,  as  no  argument  was  made  except 
on  the  by-law. 

The  complaint  was  made  under  a  by-law  of  the  city  of 
Grand  Rapids,  passed  on  the  13th  of  September,  1886,  and 
which,  from  the  petition,  appears  to  have  been  published  on 
the  24th  of  the  same  month.  The  violation  of  it  is  alleged  to 
have  occurred  on  the  28th  of  September,  which  seems  to  have 
been  as  soon  as  it  became  operative.  The  by-law  in  question 
IB  entitled  "An  ordinance  to  regulate  the  use  of  the  public 
streets  in  the  city  of  Grand  Rapids,  and  to  prohibit  certain 
doings  therein." 

This  ordinance  consists  of  five  sections,  of  which  the  first 
and  fifth  are  chiefly  material  in  this  inquiry. 

The  first  section  is  as  follows:  "  No  person  or  persons,  asso- 
ciation or  organizations,  shall  march,  parade,  ride,  or  drive  in 
or  upon  or  through  the  public  streets  of  the  city  of  Grand 
Rapids,  with  musical  instruments,  banners,  flags,  torches, 
flambeaux,  or  while  singing  or  shouting,  without  having  first 
obtained  the  consent  of  the  mayor  or  common  council  of  said 
city;  funeral  and  military  processions,  however,  shall  not  b© 
subject  to  the  foregoing  provisions  of  this  section;  but  such 
processions,  as  well  as  those  having  the  permit  or  consent  of 
the  mayor  or  common  council,  when  using  the  public  streets 
of  said  city,  shall  conform  to  such  directions  as  the  mayor  or 
chief  of  police  may  give  in  relation  to  the  streets  to  be  used, 
and  the  portion  thereof  to  be  occupied  by  them,  and  in  rela- 
tion to  the  manner  of  such  use." 

Then  follows  a  clause  that  nothing  in  this  ordinance  shall 
afiect  or  impair  existing  ordinances  on  nuisances,  and  the  use 
of  Streets  and  sidewalks. 

Section  2  prohibits  breaking  up  or  interfering  with  funeral 
processions.  Sections  3  and  4  relate  to  circulating  advertising 
devices. 

Section  6  is  as  follows:  "All  persons  who  shall  violate  any 
of  the  provisions  of  this  ordinance,  on  conviction  thereof,  shall 
bo  punished  by  a  fine  of  not  exceeding  five  hundred  dollars, 
and  costs  of  prosecution;  and  in  default  of  the  payment  thereof, 
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Bhall  be  imprisoned  in  the  common  jail  in  the  county  of  Kent, 
or  in  any  penitentiary,  jail,  or  work-house  of  said  city,  at  hard 
labor,  until  the  payment  of  such  fine  and  costs,  but  for  a 
period  not  exceeding  ninety  days." 

The  nature  of  this  imprisonment  seems  to  correspond  with 
criminal  rather  than  with  civil  imprisonment;  but  as  this  ques- 
tion was  not  fully  argued,  it  will  not  be  especially  noticed  on 
the  present  hearing,  as  the  other  questions  raised  are  decisive. 

The  petition  for  the  writ  of  habeas  corpus  sets  out  that  pe- 
titioner and  his  associates  are  members  of  an  organization 
known  as  the  "  Salvation  Army,"  which  had  paraded  in  Grand 
Rapids  during  two  years  or  more,  and  on  repeated  prosecutions 
for  public  nuisance,  had  been  acquitted,  and  that  the  ordinance 
in  question  had  followed  quite  soon  after  the  last  acquittal. 
Various  considerations  are  set  up  concerning  the  rights  of  such 
bodies,  which  do  not  become  very  material  as  the  case  stands 
on  the  record. 

On  the  twenty-ninth  day  of  September,  1886,  petitioner  and 
several  others  were  arrested  for  having  violated  the  ordinance 
on  the  previous  evening.  The  charge  made  was  that  they 
"did  then  and  there  parade  in,  upon,  and  through  the  public 
streets  of  the  city  of  Grand  Rapids,  to  wit.  Canal  Street  and 
Pearl  Street,  with  musical  instruments,  banners,  and  flags, 
while  singing  and  shouting,  without  first  having  obtained  the 
consent  of  the  mayor  or  common  council  of  the  city  of  Grand 
Rapids,"  contrary  to  the  ordinance  before  named. 

Under  the  warrant  petitioner  was  arrested,  and  has  since 
been  kept  in  custody,  the  trial  having  been  postponed  to  en- 
able this  application  to  be  made. 

The  validity  of  sections  1  and  5  of  the  ordinance  is  disputed 
on  various  grounds, — the  former  as  an  unreasonable  and  un- 
lawful interference  with  the  streets,  and  the  latter  as  unau- 
thorized and  oppressive,  beyond  the  power  of  the  city  to 
enforce. 

Section  1,  as  has  been  seen,  while  imposing  no  limits  on 
military  and  funeral  processions,  except  that  it  authorizes  the 
mayor  or  chief  of  police  to  confine  them  to  particular  streets, 
gives  to  those  officers  unlimited  discretion  in  fixing  their 
route.  Other  processions  cannot  move  at  all,  with  music  and 
banners,  unless  authorized  by  the  mayor  or  council,  and  when 
BO  authorized,  are  under  the  same  arbitrary  direction,  as  to 
route,  of  the  mayor  or  chief  Funeral  processions,  and  no 
others,  are  protected  from  disturbance. 
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Ab  the  common  council  only  sits  at  intervals,  the  power  of 
determining  whether  processions  shall  be  allowed  is  left  prac- 
tically within  the  unlimited  discretion  of  the  mayor.  Some  of 
the  questions  argued  before  us  concerning  the  fifth  section  had 
some  bearing  on  the  constitutionality  of  portions  of  the  char- 
ter as  well  as  by-laws.  So  far  as  section  1  is  concerned,  it  is 
claimed  to  be  outside  of  any  inference  or  grant  of  authority  in 
the  charter.    That  point  may  be  first  noticed. 

There  is  no  express  reference  in  the  charter  to  the  use  of 
streets  for  processions,  and  no  power  is  given  to  license  or 
regulate  them,  in  terms.  It  contains  no  reference  to  the 
Btreets  beyond  such  as  contemplates  that  they  shall  bo  un- 
der municipal  oversight  in  the  usual  ways,  some  of  which  are 
mentioned.  Counsel  for  the  city  referred  to  various  powers 
which  they  claim  cover  the  ordinance  in  question.  These  "were 
the  powers: — 

"1.  To  prevent  vice  and  immorality;  to  preserve  public  peace 
and  good  order;  to  prevent  and  quell  riots,  disturbances,  and 
disorderly  assemblages; 

"  2.  To  prevent  the  cumbering  of  streets,  sidewalks,  etc.,  in 
any  manner  whatever; 

"  3.  To  control,  prescribe,  and  regulate  the  manner  in  which 
the  highways,  streets,  avenues,  lanes,  alleys,  public  grounds, 
and  spaces  within  said  city  shall  be  used ; 

"  4.  To  prohibit  practices,  amusements,  and  doings  in  said 
streets  having  a  tendency  to  frighten  teams  and  horses,  or 
dangerous  to  life  and  property; 

"  5.  To  prohibit  and  prevent  any  riot,  rout,  disorderly  noise, 
disturbance,  or  assemblage  in  the  streets  or  elsewhere  in  said 
city; 

"  6.  To  provide  for  maintaining  the  peace  and  good  govern- 
ment of  said  city." 

If  the  legislature  of  the  state  had  the  power  to  subject  the 
poeople  of  cities  to  the  uncontrolled  and  arbitrary  will  of  a 
common  council,  and,  having  such  power,  had  clearly  signi- 
fied their  purpose  to  do  so,  then  it  might  pehaps  be  claimed, 
with  some  show  of  reason,  that  the  city  of  Grand  Rapids  could 
do  what  it  pleased  under  these  grants  of  power.  But  the  rules 
of  legal  construction  allow  no  such  absurdity.  It  3s  not  in  the 
power  of  the  legislature  to  deprive  any  of  the  people  of  the 
enjoyment  of  equal  privileges  under  the  law,  or  to  give  cities 
any  tyrannical  powers.  All  charters,  and  all  laws  and  regu- 
lations, to  be  valid  for  any  purpose,  must  be  capable  of  con- 
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Btruction,  and  must  be  construed  in  conformity  to  constitutional 
principles,  and  in  harmony  with  the  general  laws  of  the  land; 
and  any  by-law  which  violates  any  of  the  recognized  princi- 
ples of  legal  and  equal  rights  is  necessarily  void  so  far  as  it 
does  80,  and  void  entirely  if  it  cannot  be  reasonably  applied 
according  to  its  terms. 

We  must  therefore  construe  this  charter,  and  the  powers  it 
assumes  to  grant,  so  far  as  it  is  not  plainly  unconstitutional, 
as  only  conferring  such  power  over  the  subjects  referred  to  as 
will  enable  the  city  to  keep  order,  and  suppress  mischief,  in 
accordance  with  the  limitations  and  conditions  required  by 
the  rights  of  the  people  themselves,  as  secured  by  the  princi- 
ples of  law,  which  cannot  be  less  careful  of  private  rights  un- 
der a  constitution  than  under  the  common  law. 

It  is  quite  possible  that  some  things  have  a  greater  tendency 
to  produce  danger  and  disorder  in  the  cities  than  in  smaller 
towns  or  in  rural  places.  This  may  justify  reasonable  pre- 
cautionary measures,  but  nothing  further;  and  no  inference 
can  extend  beyond  the  fair  scope  of  powers  granted  for  such  a 
purpose,  and  no  grant  of  absolute  discretion  to  suppress  lawful 
action  altogether  can  be  granted  at  all.  That  which  is  an 
actual  nuisance  can  be  suppressed  just  so  far  as  it  is  noxious, 
and  its  noxious  character  is  the  test  of  its  wrongfulness. 
There  may  be  substances,  like  some  explosives,  which  ara 
dangerous  in  cities  under  all  circumstances,  and  made  dan- 
gerous by  city  conditions;  but  most  dangerous  things  are  not 
BO  different  in  cities  as  to  require  more  than  increased  or 
qualified  safeguards;  and  to  suppress  things  not  absolutely 
dangerous,  as  an  easy  way  of  gettmg  rid  of  the  trouble  of 
regulating  them,  is  not  a  process  tolerated  under  free  institu- 
tions. Regulation,  and  not  prohibition,  unless  under  clear 
authority  of  the  charter,  and  in  cases  where  it  is  not  oppress- 
ive, is  the  extent  of  city  power. 

It  has  been  customary,  from  time  immemorial,  in  all  free 
countries,  and  in  most  civilized  countries,  for  people  who  are 
assembled  for  common  purposes  to  parade  together,  by  day  or 
reasonable  hours  at  night,  with  banners  and  other  paraphena- 
lia,  and  with  music  of  various  kinds.  These  processions  for 
political,  religious,  and  social  demonstrations  are  resorted  to 
for  the  express  purpose  of  keeping  up  unity  of  feeling  and 
enthusiasm,  and  frequently  to  produce  some  eflfect  on  the 
public  mind  by  the  spectacle  of  union  and  numbers.  They 
are  a  natural  product  and  exponent  of  common  aims,  and 
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valuable  factors  in  furthering  them.  They  are  only  found  to 
any  appreciable  extent  in  places  having  collected  inhabitants, 
for  spectators  are  generally  as  important  as  members.  They 
are  among  the  incidental  conditions  of  city  life,  and  are  as 
much  to  be  expected,  on  suitable  occasions,  as  any  other  pub- 
lic meetings,  and  not  necessarily  any  more  dangerous. 

They  are,  however,  capable  of  perversion  to  bad  uses,  and 
when  so  perverted,  may  be  dangerous.  When  people  assemble 
in  riotous  mobs,  and  move  for  purposes  opposed  to  private  or 
public  security,  they  become  unlawful,  and  their  members 
and  abettors  become  punishable.  These  dangers  are  as  well 
known  as  the  customs  themselves  are,  and  are  sometimes 
very  great  dangers.  There  may  be  times  and  occasions  when 
Buch  assemblies  may  for  a  while  be  dangerous  in  themselves, 
because  of  inflammable  conditions  among  the  population. 
All  of  these  things  are  as  ancient  as  the  law,  and  are  gener- 
ally within  reach  of  the  law,  unless  the  law  itself  is,  for  the 
time,  suspended  by  military  necessity.  During  all  this  period 
of  public  history,  cities  have  existed,  and  had  powers  of  local 
administration.  But  it  has  never  been  supposed  that  they 
needed  or  ought  to  possess  any  repressive  power  over  these 
movements  which  was  not  subservient  and  subsidiary  to  the 
general  legal  scheme  of  government. 

It  is  only  when  political,  religious,  social,  or  other  demon- 
strations create  public  disturbances  or  operate  as  nuisances, 
or  create  or  manifestly  threaten  some  tangible  public  or  pri- 
vate mischief,  that  the  law  interferes.  And  when  it  interferes, 
it  does  60  because  of  the  evil  done  or  apparently  menaced, 
and  not  because  of  the  eentiments  or  purposes  of  the  move- 
ment, if  not  otherwise  unlawful;  and  things  absolutely  unlaw- 
ful are  not  made  so  by  local  authority,  but  by  general  law. 
All  may  be  capable  of  legal  mischief  by  perversion  or  by 
circumstances.  It  is  lawful  to  provide  for  dealing  with  the 
mischief,  but  it  is  not  lawful  to  go  beyond  reasonable  meas- 
ures and  precautions  in  anticipating  it.  Private  liberty,  and 
public  tranquillity  and  security,  must  both  be  kept  in  view. 

We  cannot  accede  to  the  suggestion  that  religious  liberty 
includes  the  right  to  introduce  and  carry  out  every  scheme  or 
purpose  which  persons  see  fit  to  claim  as  part  of  their  religious 
system.  There  is  no  legal  authority  to  constrain  belief,  but 
no  one  can  lawfully  stretch  his  own  liberty  of  action  so  as  to 
interfere  with  that  of  his  neighbors,  or  violate  peace  and  good 
order.    The  whole  criminal  law  might  be  practically  super- 
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Beded  if,  under  pretext  of  liberty  of  conscience,  the  commis- 
Bion  of  crime  is  mad©  a  religious  dogma.  It  is  a  fundamental 
condition  of  all  liberty,  and  necessary  to  civil  society,  that  all 
men  must  exercise  their  rights  in  harmony,  and  must  yield  to 
such  restrictions  as  are  necessary  to  produce  that  result.  It 
is  not  competent  to  make  any  exceptions  either  for  or  against 
the  body  of  which  petitioner  is  a  member  because  of  its 
theories  concerning  practical  work.  In  law  it  has  the  same 
right,  and  is  subject  to  the  same  restrictions,  in  its  public 
demonstrations,  as  any  secular  body  or  society  which  uses 
similar  means  for  drawing  attention  or  creating  interest. 

Whatever  regulation  is  made  must  operate  uniformly,  un- 
der the  same  conditions.  It  is  competent  to  held  all  persona 
liable  for  any  actual  wrong  done  which  creates  dangerous  or 
noxious  consequences.  That  is  already  provided  for  under 
the  law  of  nuisances.  These  processions  might,  no  doubt,  be- 
come nuisances,  as  any  others  might  do  so,  but  it  cannot  be 
assumed  that  they  will;  and  it  appears  in  the  record  before 
us  that  they  have  been  judicially  adjudged  otherwise  when 
prosecuted.  Any  doctrine  that  would  hold  them  legally  ob- 
jectionable in  themselves  would  cover  every  military  or  poli- 
tical or  society  procession  that  ever  assumed  respectable 
proportions.  All  by-laws  made  to  regulate  them  must  fix  the 
conditions  expressly  and  intelligibly,  and  not  leave  them  to 
the  caprice  of  any  one.  This  doctrine,  as  applied  to  public 
oflBcers,  was  recognized  in  Horn  v.  People,  26  Mich.  221.  It 
is  quite  as  applicable  to  the  common  council,  acting  by  reso- 
lution on  particular  cases.  The  law  must  be  impartial  and 
general,  or  it  is  no  law:  Waite  v.  Local  Board  of  Garston, 
L.  R.  3  Q.  B.  5.  It  is  only  where  power  is  given  to  license  that 
permissive  action  can  be  left  to  particular  cases.  If  this  were 
allowed  in  the  case  of  processions,  it  would  enable  a  mayor 
or  council  to  shut  off  processions  of  those  whose  notions  did 
not  suit  their  views  or  tastes  in  politics  or  religion,  or  any 
other  matter  on  which  men  differ.  When  men  in  authority 
have  arbitrary  power,  there  can  be  no  liberty. 

It  has  never  been  found  wise  and  it  is  not  legally  reason* 
able  to  do  more  than  fix  such  general  conditions  as  are  neces- 
sary to  the  good  order  of  the  community.  All  persons  who 
resort  to  cities  must  accept  the  inconveniences  with  the  bene- 
fits which  attend  such  communities.  Those  things  which 
must  be  expected  must  be  endured  if  they  are  within  bounds 
of  propriety:  Gilbert  v.  Showerman,  23  Mich.  448.    It  is  not 
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unusual  to  confine  noisy  doings  to  such  hours  of  the  day  and 
night  as  will  not  grossly  disturb  the  quiet  rest  of  sleep.  It  has 
been  held  with  reason  that  a  moving  crowd  may  be  less  ob- 
noxious than  a  stationary  one;  and  this  was  said  in  substance, 
wben  a  defendant  who  drew  crowds  to  his  windows  by  libel- 
ous pictures,  and  thereby  blocked  up  a  highway,  undertook  to 
justify  himself  by  the  processions  of  the  judges  and  lord 
mayor.  The  remarks  of  Mr.  Justice  Park  on  the  subject  of 
crowds  which  may  or  may  not  be  nuisances,  in  Eex  v.  CarliUy 
G  Car.  &  P.  636,  are  quite  instructive  on  this  head. 

Instances  might  also  be  suggested  of  the  propriety  of  sus- 
pending noisy  demonstrations  at  particular  times  or  places,  or 
where  they  would  disturb  public  assemblies,  or  invalids,  or 
where,  for  special  and  peculiar  reasons,  regulation  is  needed. 
It  would  not  be  wise  to  attempt  any  definition  in  advance  of 
these  things.  The  legal  rule  that  by-laws  must  be  reasonable 
is  perhaps  as  definite  as  it  can  be  made  with  safety. 

This  by-law  is  unreasonable,  because  it  suppresses  what  is 
in  general  perfectly  lawful,  and  because  it  leaves  the  power  of 
permitting  or  restraining  processions  and  their  courses  to  an 
unregulated  official  discretion,  when  the  whole  matter,  if  regu- 
lated at  all,  must  be  by  permanent  legal  provisions,  operating 
generally  and  impartially. 

It  is  also  objected  to  the  fifth  section  of  the  by-law  that  it 
gives  to  the  judge  who  tries  the  case  a  discretion  in  fixing  the 
penalty  up  to  the  highest  limit  allowed  for  any  purpose  by  the 
charter  instead  of  exercising  the  duty  of  fixing  it  absolutely, 
or  within  certain  bounds,  by  provisions  of  by-law.  The  charter 
(title  3,  section  14),  both  as  amended  in  1885  and  as  standing 
previously,  declares  that  where  authority  exists  to  pass  ordi- 
nances, the  common  council  may  prescribe  a  fine,  penalty,  or 
forfeiture  not  exceeding  five  hundred  dollars.  This  is  simply 
putting  in  words  what  was  implied  in  all  corporate  power  to 
pass  by-laws  at  common  law.  It  never  can  be  maintained  as 
a  proper  construction  that  the  council  can,  without  exercising 
any  discretion  themselves,  turn  over  this  extravagant  power 
to  the  courts.  It  has  been  the  general  understanding  under 
the  common  law  that  municipal  penalties  must  be  fixed,  and 
not  fluctuating:  See  cases  cited  in  Angell  and  Ames  on  Corpo- 
rations, sec.  360.  In  Piper  v.  Chappell,  14  Mees.  &  W.  624,  the 
legahty  of  a  penalty  of  five  pounds,  which  might  be  made 
smaller,  but  not  less  than  forty  shillings,  by  the  corporation 
officers,  was  maintained  as  being  really  a  fixed  penalty  of  five 
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pounds,  with  power  of  mitigation  by  the  corporation  itself, 
thus  reconciling  it  with  the  old  authorities.  How  far  a  sliding 
scale  of  penalties  is  allowable  we  need  not  now  consider. 
These  are  civil  and  not  criminal  forfeitures,  which,  in  the  ab- 
sence of  other  remedies,  must  be  sued  for  in  debt.  It  has 
never  been  customary  in  our  state  legislation  to  leave  any  dis- 
cretion in  courts  upon  penalties  under  highway  acts,  and 
others  involving  no  more  than  violations  of  legal  provisions  of 
a  civil  nature.  It  is  enough  to  say  that  no  penalty  can  be  sus- 
tained that  exceeds  in  amount  what  is  reasonable,  and  that 
the  by-law  cannot  properly  impose  any  sum,  sliding  or  fixed, 
which  exceeds  that:  See  Grand  Rapids  v.  Hughes,  15  Mich.  54. 

No  one  in  his  senses  could  regard  a  penalty  of  five  hundred 
dollars  for  such  trivial  offenses  as  most  of  those  covered  by 
this  by-law  as  within  any  bound  of  reason.  The  penalties  must 
be  fixed  with  regard  to  the  ofienses.  They  cannot  all  be 
thrown  in  together,  large  and  small,  under  the  same  measure 
vt  punishment.  If  difierent  classes  of  acts  are  considered  as 
of  different  demerit,  the  by-law  should  so  classify  and  punish 
them.  It  is  probable  that  no  actual  abuse  has  often  been  com- 
mitted by  the  local  court  in  fixing  penalties,  but,  when  the  law 
permits,  such  things  are  always  possible,  and,  in  cases  excit- 
ij  g  prejudice,  are  not  unlikely  to  happen.  The  history  of  this 
by-law  indicates  that  the  petitioner  and  his  associates  have 
rightly  or  wrongly  become  obnoxious  to  hostile  feeling. 

As  the  petitioner  was  discharged  on  the  hearing,  no  ftirther 
order  need  be  entered.  

LEOISLATtTBB    EXEBCISES    SOVEREIGN  POWEB  OVEB  MxmiCIFAIi   COBfOBA- 

TI0N3,  and  may  create  or  abolish  them,  or  enlarge,  diminish,  or  otherwise  con- 
trol them,  aa  it  may  see  fit:  Tinsman  v.  Belvidere  etc,  R.  R.  Co.,  25  N.  J.  L. 
265;  69  Am.  Dec.  665;  Mayor  v.  Groshon,  30  Md.  436;  9G  Id.  591;  subject 
to  the  provision  that  in  eo  doing  it  must  not  infringe  upon  the  constitutional 
guaranty  to  citizens  of  protection  of  life,  liberty,  and  property:  Mayor  v.  State, 
16  Md.  376;  74  Am.  Dec.  672. 

Constitutional  Guabakty  of  Religious  Libeett  is  not  Infringed  by 
m  statute  prohibiting  the  beating  of  drums  in  the  compact  parts  of  townSf 
though  the  drumming  be  done  in  the  performance  of  religious  worship:  State 
▼.  WhUe,  Sup.  Ct.  N.  H.,  1886. 
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LiBXL.  — Omcz  OF  InifUENDO  is  to  aver  the  meaning  of  the  language  pub- 
lished, and  if  the  meaning  of  the  langnago  is  plain,  no  ionnendo  is  needed, 
as  the  nse  of  it  can  never  change  the  import  of  the  words,  nor  add  to  nor 
enlarge  their  sense. 

Libel — Innukndo. — When  Publication  Contains  a  Distinct  and  plain 
charge,  in  substance,  of  official  oppression  and  unwarranted  abuse  of  poor 
men  by  ofllcers  of  the  law;  of  special  instances  of  such  abuse  by  other 
officers;  of  a  special  instance  of  abuse  by  plaintiff;  and  then  the  general 
allegation  aa  to  mistreatment  of  "ragged  and  poor  men  "by  "  these  fel- 
lows," which  term  "fellows"  necessarily  and  manifestly  includes  plain- 
tiff, and  conveys  such  meaning  to  the  average  reader,  —  the  meaning  is 
sufficiently  plain  without  the  aid  of  any  innuendo. 

Libel  —  Innuendo.  — Office  of  Pleading  is  to  make  clear  and  certain  the 
matters  set  forth  and  complained  of;  and  when  a  publication  claimed  to 
be  libelous  has  a  clear  and  certain  meaning  upon  its  face,  there  can  be  no 
better  pleading  than  to  set  out  the  article  in  terms  and  in  full  when  all 
of  it  is  pertinent  to  the  issue;  and  the  addition  of  an  innuendo,  when 
none  is  necessary,  can  add  nothing  to  a  clear  perception  of  its  meaning, 
but  tends  rather  to  cumber  and  obscure  it. 

LrBEL  —  Pbtvileoed  Communication.  —  ruMication  charging  plaintiff  with 
gross  misconduct  in  office,  with  arresting  and  handcuffing  men  with- 
out right,  and  oppressing  the  poor  and  friendless  under  color  of  his  office 
of  deputy  sheriff,  holds  the  plaintiff  up  to  the  scorn  and  aversion  of 
honorable  men,  and  the  just  reproach  and  censure  of  good  people.  Such 
publication  is  not  a  privileged  communication;  and  if  untrue,  makes  the 
publisher  responsible  in  damages  for  the  injury  done  by  its  publication. 

LuEL.  —  Reputation  of  Officer  cannot  be  destroyed  or  damaged  by  pub- 
lication of  false  imputations  upon  his  morality  or  honesty  without 
redress. 

LtBEL.  —  Reason  for  Privileqed  Cobimunioation,  which  is  supposed  to  be 
the  accomplishment  of  the  public  good  by  a  certain  liberty  of  discussion 
and  publication,  cannot  be  applied  to  cases  where  the  effect  of  the  exer- 
cise of  such  privilege  must  necessarily  result  in  public  evil  as  well  as  pri- 
vate injury.  There  are  cases  where  the  promotion  of  the  public  good, 
in  conflict  with  public  evils,  existing  or  to  be  feared,  warrants  a  freedom 
of  speech  and  license  in  publication  in  good  faith  which  may  be  of  in- 
jury to  private  persons  without  remedy  or  compensation  to  them. 

LxBD.  — Question  of  Law.  —Where  Publication  is  Plainly  Libelous  on 
its  face,  and  needs  no  explanation  to  determine  its  character  in  that  re- 
Bptct,  the  court  may  decide  and  rule  it  to  be  libelous;  and  if  its  meaning 
ia  plainly  not  libelous,  the  court  may  declare  it  not  actionable,  and  in- 
struct the  jury  accordingly. 

Libel  — Question  fob  Jury.  —Where  any  doubt  exists  as  to  the  meaning 
of  a  publication,  so  that  extrinsic  evidence  is  needed  to  determine  its 
character  as  to  being  actionable  or  non-actionable,  it  is  then  a  question 
for  the  jury,  under  proper  instructions,  to  find  its  significance. 

Libel  — Order  of  Proof.  —In  libel,  as  in  other  actions,  whUe  the  order  of 
proof  is  sometimes  discretionary,  it  ia  not  safe  practice  to  call  upon  the 
court  to  pass  upon  a  proposed  statement  of  fact  which  is  irrelevant, 
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Tinless  Bhown  to  apply  to  the  party,  without  first  laying  the  foundation 
by  showing  that  the  witness  can  answer  as  to  its  application.     Camf* 

SELL,  C.  J. 

Libel.  —  It  is  not  Competent  in  Libel,  as  in  other  actions,  to  prove  distinct 
facts  in  defense  that  have  not  been  made  a  part  of  the  issue  as  framed; 
therefore,  extraneous  specific  charges  cannot  be  gone  into  for  any  pur- 
pose.    Campbell,  C.  J. 

In  Libel,  General  Justification  requires  the  statements  to  be  proved  as 
alleged,  and  not  otherwise.     Campbell,  C.  J. 

In  Libel,  Genebal  Statements  of  misconduct,  not  connected  with  the 
party,  and  not  alleged  as  grounds  of  action,  are  not  actionable,  and  proof 
of  them  is  incompetent.     Campbell,  C.  J. 

John  A.  Bell  and  F.  A.  Baker,  for  the  appellant. 

Stewart  and  Galloway,  for  the  plaintiff. 

Morse,  J.  This  is  an  action  for  libel.  The  article  com- 
plained of  was  published  in  the  Detroit  Evening  Journal  in 
its  issue  of  July  29,  1885. 

The  whole  of  it  is  set  out  in  the  declaration,  and  is  re- 
produced here,  including  the  innuendoes  inserted  by  the 
pleader: — 

"UNWAEEANTED   OUTRAGE. 

"Danger  of  Walking  Alone  in  Ecorse  and  SpringwelU — Michael 
Murphy's  Experience — A  Poor  Man  Nearly  Reaches  Friends, 
when  He  is  Arrested  and  Imprisoned. 

"  Instances  of  the  outrages  practiced  upon  reputable  people 
who  may  unfortunately  pass  through  the  township  of  Ecorse, 
by  the  justices  and  constables,  keep  coming  to  notice.  Michael 
Murphy,  who  is  employed  upon  a  farm  about  a  half-mile  from 
the  village,  upon  the  river  road,  was  in  the  city  this  morning, 
and  relates  an  event  in  which  he  took  part.  'One  day  last 
June,'  said  Mr.  Murphy,  'an  old  man  came  along  the  road, 
and  I  fell  into  conversation  with  him.  He  said  he  came  from 
the  southern  part  of  the  state,  and  was  going  to  Detroit,  where 
he  had  relatives  who  would  care  for  him.  I  invited  him  into 
the  house,  and  gave  him  some  dinner.  In  the  afternoon  the 
old  man  started  out  for  Detroit.  I  had  seen  George  Allen,  a 
constable,  who  lives  on  Sand  Hill,  watching  the  old  man  when 
he  came  to  the  houses  so  I  kept  an  eye  on  him  when  he  went 
up  the  road.  The  old  man  had  n't  gone  far  when  Allen  started 
after  him.  I  saw  his  game  at  once,  and  started  towards  them, 
but  Allen  got  there  first,  and  arrested  the  old  man  for  being  a 
tramp.  We  had  a  hot  dispute,  but  of  course  Allen  rushed 
his  man  off.  The  next  day  Allen  took  the  man  before  Justice 
Haltiner,  and  he  was  sent  up.    That 's  the  way  these  fellows 

Am.  St.  Rep..  Vol.  VI.— 21 
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get  their  fees,  and  it  'b  an  outrage.  It 's  been  going  on  for  a 
long  time.'  James  Kelly,  a  farm  laborer,  who  works  near 
Mr.  Murphy,  was  with  him,  and  said  these  occurrences  were 
common.  'Just  a  little  while  ago,'  he  said,  'I  was  going  to 
Ecorse,  walking  along  the  railroad.  I  had  a  bag  on  my  arm, 
and  guess  I  looked  a  little  like  a  tramp,  Allen  came  along, 
and  stopped  me,  and  asked  me  a  number  of  questions.  lie 
concluded  not  to  arrest  me  after  that,  but  that  was  what  he 
intended  to  do.  The  other  day  a  man  .was  walking  along  in 
front  of  the  house,  and  Deputy  SheriflF  Bourreseau  [said  plain- 
tiflF  meaning],  who  keeps  a  saloon  in  Ecorse,  came  along  in 
his  [said  plaintiff's]  buggy.  He  [said  plaintijBf  meaning] 
asked  the  man  if  he  did  n't  want  to  ride.  The  man  got  into 
the  buggy,  and  rode  towards  the  village.  He  saw  something 
was  wrong,  and  started  to  get  out,  when  Bourreseau  [said 
plaintiflf  meaning]  tried  to  prevent  him.  The  man,  however, 
jumped  out,  and  pulled  a  jack-knife,  when  Bourreseau  [said 
plaintiff  meaning]  grabbed  him.  "Let  go  of  me,  or  I'll  stick 
this  into  you,"  yelled  the  man  at  Bourreseau  [said  plaintiff 
meaning],  who  released  his  hold.  He  called  to  some  farm 
hands,  who  came  and  helped  him  put  the  shackles  on  the 
man.  I  don't  know  what  became  of  him,  but  I  suppose  he 
was  sent  up.  It  is  n't  safe  for  an  honest  man,  if  he  is  a  little 
ragged,  or  has  n't  any  money,  to  walk  around  Ecorse.  These 
fellows  hang  around  the  highways,  and  arrest  every  one  of 
them.' " 

Under  the  general  issue,  the  defendant  gave  notice  that  it 
would  insist  in  its  defense: — 

1.  That  the  article  was  privileged,  the  matters  therein  men- 
tioned being  of  great  public  concern,  relating  to  alleged  abuses 
practiced  by  public  ofl&cials;  that  before  the  publication  of  the 
article  the  doings  of  some  of  the  oflScials  of  the  township  of 
Ecorse,  and  elsewhere  in  Wayne  County,  in  the  making  of  al- 
leged causeless  and  unwarranted  arrests,  and  in  other  alleged 
abuses  of  authority,  were  matters  of  public  comment  and  dis- 
cussion; that  the  defendant,  as  a  public  journal,  in  pursuance 
of  its  duty,  felt  compelled  to  lay  before  the  public  generally 
the  statements  gathered  by  its  reporters,  in  respect  of  such 
alleged  causeless  and  unwarranted  arrests,  and  other  alleged 
abuses  of  authority,  to  the  end  that  proper  remedial  measures 
might  and  would  be  adopted;  that  the  article  was  pubhshed 
in  good  faith,  without  malice,  and  with  an  honest  desire  to  do 
the  community  a  service. 
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2.  That  the  statements  contained  in  said  publication  of  and 
concerning  said  plaintiff  were  true. 

Upon  the  issue  thus  made  a  trial  was  had  in  the  superior 
court  of  Detroit,  resulting  in  a  verdict  and  judgment  for  the 
plaintiff  for  three  hundred  dollars. 

The  defendant  brings  error. 

The  plaintiff  made  his  primary  case  by  introducing  the 
article  complained  of,  the  publication  of  which  was  admitted, 
and  showing  the  circulation  of  the  newspaper.  He  also  tes- 
tified in  his  own  behalf  that  he  lived  at  Ecorse,  and  had  held 
the  position  of  deputy  sheriff  since  the  1st  of  January  in 
that  year,  and  that  there  was  no  other  deputy  sheriff  in 
Ecorse  by  the  name  of  Bourreseau;  that  he  had  seen  the 
article  in  the  Evening  Journal,  and  that  there  was  no  truth 
in  it.     He  then  rested. 

Defendant's  counsel  then  moved  the  court  to  instruct  the 
jury  to  render  a  verdict  for  the  defendant,  upon  the  ground 
that  there  was  no  proper  innuendo  or  inducement  set  forth  in 
the  declaration,  and  nothing  for  defendant  to  try,  and  on  the 
further  ground  that  the  article  was  privileged.  The  motion 
was  denied,  as  were  also  requests  to  charge  in  the  same  direc- 
tion at  the  close  of  the  evidence. 

The  attorney  for  defendant,  in  a  very  able  and  interesting 
argument  in  this  court,  showing  much  research  and  study, 
earnestly  contends  that  the  article  complained  of  is  not  libel- 
ous per  se  as  respects  the  plaintiff;  and  therefore  the  declara- 
tion, lacking  the  necessary  innuendo  to  bring  out  the  latent 
injurious  meaning,  does  not  state  a  cause  of  action;  and  that, 
in  order  to  set  forth  an  actionable  libel,  there  should  have 
been  an  innuendo  distinctly  averring  that  the  words,  and 
pointing  out  the  particular  words,  contained  in  the  publica- 
tion, bore  a  specific  actionable  meaning. 

The  oflfice  of  an  innuendo  is  to  aver  the  meaning  of  the  lan- 
guage published. 

If  the  meaning  of  the  publication  is  plain,  therefore,  no 
innuendo  is  needed.  The  use  of  it  can  never  change  the  im- 
port of  the  words,  nor  add  to  nor  enlarge  their  sense. 

"An  innuendo  helps  nothing,  unless  the  words  to  which  it 
is  applied  have  a  violent  presumption  of  the  innuendo": 
Castleman  v.  Hobbs,  Cro.  Eliz.  428. 

If  the  common  understanding  of  man  takes  hold  of  the 
published  words,  and  at  once  applies,  without  diificolty  or 
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doubt,  a  libelous  meaning  thereto,  an  innuendo  is  not  needed, 
and  would  bo  but  useless  surplusage  in  pleading. 

The  import  and  meaning  of  this  article  in  question  seems 
clear  to  me.  In  the  language  of  the  learned  judge,  Hon.  J. 
Logan  Chipman,  who  presided  at  the  trial  below:  "Taking 
the  head-lines;  the  introduction  to  the  example  given;  the 
instance  in  which  the  name  of  Bourreseau  himself  is  men- 
tioned; the  account  which  follows  immediately  after  it,  —  all 
of  these  render  the  meaning  of  the  article  suflBciently  plain. 
All  of  these,  if  the  facts  stated  therein  are  true,  would  tend 
to  subject  Bourreseau  to  the  highest  censure;  and  when  an 
article  does  that,  it  is  libelous." 

The  head-lines  speak  of  unwarranted  outrages  against  poor 
men,  and  the  danger  of  walking  alone  in  Ecorse.  Then,  in 
the  body  of  the  publication,  instances  are  given  of  outrages 
practiced  upon  reputable  people  who  pass  through  Ecorse  by 
the  justices  and  constables  therein,  and  the  article  proceeds 
thereafter  to  state  that  the  plaintiff  enticed  a  man  to  get  into 
his  buggy  to  ride.  The  man,  after  riding  some  distance,  saw 
something  wrong,  and  tried  to  get  out.  Bourreseau  attempted 
to  keep  him  in  the  buggy.  After  a  struggle,  Bourreseau  calls 
some  farm  hands,  and  with  their  help,  shackles  the  poor  fel- 
low, and  presumably  he  is  sent  up;  immediately  adding  to 
this  description  of  plaintiff's  conduct  these  words:  "It  isn't 
safe  for  an  honest  man,  if  he's  a  little  ragged,  or  hasn't  any 
money,  to  walk  around  Ecorse.  These  fellows  hang  around 
the  highways,  and  arrest  every  one  of  them." 

Here  is  a  distinct  and  plain  charge,  in  substance,  of  oflScial 
oppression,  and  unwarranted  abuse  of  poor  men  by  the  oflBcers 
of  the  law.  Special  instances  of  such  abuse  by  other  oflBcers  are 
given;  then  a  special  instance  of  abuse  by  the  plaintiff;  and 
then,  again,  the  general  allegation  as  to  the  treatment  of  rag- 
ged and  poor  men  by  "these  fellows,"  which  term  "fellows" 
necessarily  and  manifestly  includes  the  plaintiff,  without  the 
aid  of  any  innuendo.  The  average  reader  knew  what  the 
article  meant,  and  what  charge  of  misconduct  was  imputed 
therein  to  plaintiff,  and  the  services  of  a  special  pleader  were 
not  needed  to  explain  its  meaning  to  the  average  citizen  out 
of  court;  nor  was  it  necessary  to  inform  the  court  or  jury,  at 
the  trial,  what  the  publication  was  about,  or  its  import  in  re- 
gard to  the  action  of  the  plaintiff  as  an  oflQcer  in  the  town- 
ship of  Ecorse. 

The  0*^^06  of  pleading  is  to  make  clear  and  certain  the 
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matters  set  forth  and  complained  of;  and  when  a  publication 
claimed  to  be  libelous  has  a  clear  and  certain  meaning  upon 
its  face,  there  can  be  no  better  pleading  than  to  set  out  the 
article  in  terms,  and  in  full  when  all  of  it  is  pertinent  to  the 
issue;  and  the  addition  of  an  innuendo,  when  none  is  neces- 
eary,  can  add  nothing  to  a  clear  perception  of  its  meaning,  but 
tends  rather  to  cumber  and  obscure  it. 

The  publication  is  plainly  libelous.  It  charges  the  plaintifif 
with  gross  misconduct  in  oflSce;  with  arresting  and  handcuflf- 
ing  men  without  right;  and  oppressing  the  poor  and  friend- 
less under  color  of  his  ofl5ce  of  deputy  sheriff,  —  offenses 
against  humanity  and  decency,  which,  if  not  punishable  as 
crimes  under  the  laws  of  our  state,  certainly  ought  to  be.  It 
holds  the  plaintiff  up,  if  the  charges  be  true,  to  the  scorn  and 
aversion  of  all  honorable  men,  and  the  just  reproach  and  cen- 
sure of  good  people. 

Nor  can  the  article  bo  said  to  be  privileged.  If  untrue,  the 
newspaper  must  be  responsible  for  the  damage  done  by  its 
publication.  The  reputation  of  a  public  officer  cannot  be  de- 
stroyed or  damaged,  by  false  imputations  upon  his  morality 
or  his  honesty,  without  redress.  It  serves  no  useful  purpose 
to  the  community,  who  are  interested,  to  falsely  blacken  the 
character  of  a  public  official,  or  to  destroy  the  confidence  of 
the  people  in  his  integrity.  The  reason  for  the  privilege, 
which  is  supposed  to  be  the  accomplishment  of  the  public 
good  by  a  certain  liberty  of  discussion  and  publication,  can- 
not be  applied  to  cases  where  the  effect  of  the  exercise  of  the 
privilege  must  necessarily  result  in  public  evil  as  well  as  pri- 
vate injury.  There  are  cases  where  the  promotion  of  the  pub- 
lic good  in  a  conflict  with  public  evils,  existing  or  to  be  feared, 
warrants  a  freedom  of  speech  and  a  license  in  publication,  in 
good  faith,  which  may  yet  be  of  injury  to  private  persons, 
without  remedy  or  compensation  to  them. 

But  the  distinction  between  the  two  classes  of  cases,  and 
the  law  of  libel  upon  the  subject  of  privileged  publications  in 
this  state  in  relation  to  public  officers  and  candidates  for  office, 
have  been  heretofore  pointed  out  and  elaborated  by  this  court, 
and  further  discussion  of  the  question  is  unnecessary:  Foster 
V.  Scripps,  89  Mich.  376;  83  Am.  Rep.  403;  Bailey  v.  KalamO' 
too  Pub.  Co.,  40  Mich.  251;  Bronsonv.  Bruce,  59  Id.  467;  60 
Am.  Rep.  807. 

It  is  also  contended  on  behalf  of  defendant  that  the  court 
below  erred  in  instructing  the  jury  that  the  publication  was 
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libelous.  It  is  argued  that,  while  it  is  within  the  province  of 
the  trial  judge  to  take  a  case  away  from  the  jury  when  in  law 
it  is  clearly  not  libelous,  yet  ho  has  no  power  to  declare  an 
article  libelous,  and  if  ho  thinks  it  actionable,  then  the  ques- 
tion of  libel  or  no  libel  is  for  the  jury.  We  are  cited  to  a 
large  number  of  English  cases  as  sustaining  this  proposition. 
But  vf€  are  not  prepared  to  accept  such  doctrine.  If  the  pub- 
lication, upon  its  face,  is  plainly  libelous,  and  no  explanation 
is  needed  to  determine  its  character  in  that  respect,  there  is 
no  sound  reason  in  law  why  the  court  cannot  decide  and  rule 
it  to  be  libelous,  as  well  as  upon  the  other  hand  to  declare 
it  not  libelous  if  its  meaning  is  plainly  not  actionable. 
There  is  no  good  foundation  in  a  rule  that  makes  any  such 
distinction.  If  the  court  has  any  power  to  pass  upon  the 
question  at  all,  there  is  no  reason  for  making  a  one-sided  re- 
striction of  the  authority.  The  true  rule  is,  that  if  there  is 
any  doubt  as  to  the  meaning  of  the  publication,  so  that  ex- 
trinsic evidence  is  needed  to  determine  its  character  as  to 
being  actionable  or  non-actionable,  it  is  then  a  question  for 
the  jury,  under  proper  instructions  from  the  court,  to  find  its 
significance.  If  the  article  itself,  standing  alone,  is  plainly 
libelous,  or  manifestly  wanting  in  any  defamatory  meaning, 
it  is  the  duty  of  the  court  to  so  declare  either  way,  and  in- 
struct the  jury  accordingly:  Townshend  on  Slander,  sec.  286; 
Hunt  V.  Bennett,  19  N.  Y.  173;  Haight  v.  Cornell,  15  Conn.  74; 
Leii  V.  Milne,  4  Bing.  195;  Wagaman  v.  Byers,  17  Md.  183; 
Pittock  V.  O'Niell,  63  Pa.  St.  253;  3  Am.  Rep.  544;  Thompson 
v.  Grimes,  5  Ind.  385;  Mix  v.  Woodward,  12  Conn.  262;  Haire 
V.  WiUon,  9  Barn.  &  C.  C43;  Fishery.  Clemen.,  10  Id.  472. 

The  defense  produced  a  witness,  Gasking,  who  testified  that 
he  lived  near  Royal  Oak,  and  in  July,  1885,  he,  with  a  friend, 
was  in  Ecorse  looking  for  work.  Just  this  side  of  Ecorse,  as 
they  were  passing  along  the  highway,  his  friend,  who  had  a 
hurt  leg,  sat  down  to  bandage  it,  and  two  men  came  up.  lie 
was  proceeding  to  state  what  took  place  there,  when  objection 
was  made  to  his  testimony  as  immaterial,  unless  first  con- 
nected with  the  plaintiff. 

Counsel  for  defendant  then  stated  that  they  proposed  to 
show  that  the  two  men  were  arrested  by  a  constable,  who 
handed  one  of  them  over  to  a  deputy  sheriflf,  and  both  were 
then  taken  before  a  justice,  without  a  warrant,  and  without 
any  occasion  for  so  doing;  that  they  expected  to  show  that 
the  plaintiff  arrested  the  witness;  and  that  men  in  the  town- 
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ship  of  Ecorse,  hunting  for  work,  were  arrested  without  cause. 
The  court  excluded  the  evidence,  saying:  "I  will  exclude  it. 
There  is  only  one  charge  against  the  plaintiff  here.  There  is 
a  charge  made  against  the  township,  so  to  speak, — that  it  is 
not  safe  down  there.  But  the  facts  given  are  specific.  I  do 
not  find  any  specific  charge  of  the  kind  sought  to  be  proven 
here  by  this  witness.  They  charge  here  in  this  article  one 
specific  instance  of  getting  a  man  into  a  buggy  for  the  pur- 
pose of  arresting  him.  At  the  end  of  the  article  there  is  a 
general  statement  that  no  man  is  safe  in  that  township  who  is 
ragged  and  has  no  money.  There  is  only  one  specific  charge 
against  this  plaintiff,  and  I  cannot  admit  testimony  relating 
to  something  else,  under  the  statement  you  make." 

It  seems  to  me  that  so  much  of  the  proffered  evidence  as 
would  have  had  a  tendency  to  prove  that  the  plaintiff  arrested 
this  witness  without  cause,  and  without  any  occasion  for  prob- 
able cause,  was  admissible  to  justify  the  general  allegation  of 
the  article  that  the  oflQcers  in  Ecorse  were  hanging  around  the 
highways,  and  arresting  every  man  who  was  ragged  and  had 
no  money,  and  that  plaintiff  was  one  of  the  fellows  who  were 
engaged  in  such  business.  It  had  no  tendency  and  was  not 
competent  to  justify  the  specific  allegation  of  misconduct 
against  him;  but  it  did  have  a  legitimate  bearing  to  show  that 
he  did  arrest  poor  travelers  through  the  township  without 
warrant  and  without  cause.  A  distinct  offer  was  made  by 
Mr.  Baker,  one  of  defendant's  counsel,  to  prove  by  the  witness 
that  the  plaintiff  arrested  the  witness.  It  was  error  not  to 
permit  this. 

The  plaintiff  had  counted  upon  the  whole  article,  which 
contained  a  general  and  a  specific  charge  against  him,  and  ho 
could  not  restrict  the  defendant's  justification  to  the  specific 
allegation:  Bathrick  v.  Detroit  Post  and  Tribune  Co.,  50  Mich. 
630,  641;  45  Am.  Rep.  63.  The  defendant  had  a  right  to  es- 
tablish one  charge,  or  to  introduce  evidence  tending  to  prove 
it,  even  if  it  could  not  justify  the  whole  article.  While  it 
would  not  prevent  a  recovery  by  the  plaintiff,  it  might,  and 
probably  would,  have  a  material  bearing  upon  the  amount  of 
damages  to  be  awarded:  Townshend  on  Slander,  sec.  212; 
Suitings  v.  Shakespeare,  46  Mich.  413;  41  Am.  Rep.  166. 

Fred  N.  Peck,  a  witness  for  the  defendant,  testified  that  he 
wrote  the  article  in  relation  to  plaintiff.  He  stated  the  cir- 
cumstances under  which  the  publication  was  made,  and  testi- 
fied that  he  gained  his  information  from  two  men, — Murphy 
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and  Kelly,— who,  ho  understood,  had  just  been  making  com- 
plaints to  Auditor  Moran  of  the  numerous  acts  of  injustice 
perpetrated  in  Ecorse.  He  asked  them  to  repeat  the  stories  to 
him,  which  they  did;  that  ho  took  no  further  steps  to  investi- 
gate the  truth  of  the  stories,  and  talked  with  no  one  but  these 
two  men,  in  tho  presence  of  Moran,  and  the  conversation  with 
them  was  in  the  forenoon  of  the  same  day  the  article  was 
published.  He  was  allowed  to  testify  fully,  without  objection, 
to  tho  matter  of  illegal  and  unjustifiable  arrests  in  Ecorse 
being  a  subject  of  discussion  in  the  newspapers,  and  among 
the  people  of  Detroit  generally,  about  the  time  of  the  Evening 
Journal  publication. 

He  was  then  asked  the  following  questions:  — 

"  Q.  State  whether  or  not  it  was  given  out  and  the  charge 
publicly  made  in  the  newspapers,  and  by  Auditor  Moran  and 
others,  that  people  were  arrested  in  that  township  without 
cause,  for  the  purpose  of  enabling  the  justices  and  the  officers 
to  get  fees  against  the  county;  and  that  one  of  the  justices  of 
the  township  had  adopted  the  practice  of  issuing  passports, 
so  that  they  could  go  about  the  township  without  fear  of 
arrest." 

Objected  to  as  leading  and  immaterial,  and  not  allowed. 

"  Q.  Were  any  rumors  or  charges  of  that  kind  made  at  the 
county  auditor's  office  ?" 

Same  objection  and  ruling. 

The  last  question  may  be  technically  open  to  the  objection 
that  it  is  leading,  but  I  think  it  was  competent,  as  bearing 
upon  the  question  of  defendant's  motive  in  publishing  the 
article,  to  show  that  the  charge  referred  to  in  the  first  question 
had  been  publicly  given  out  by  the  newspapers,  and  by  Auditor 
Moran  and  others.  It  was  in  the  same  line  of  the  evidence 
the  witness  had  before  that  given  without  question.  It  was 
the  defendant's  right  to  show  all  the  surroundings  connected 
with  the  publication  of  the  article,  and  the  knowledge  the 
defendant  had  when  the  publication  was  made:  Husony.  Dale, 
19  Mich.  36;  2  Am.  Rep.  66;  Scripps  v.  Foster,  41  Mich.  746; 
Sullings  v.  Shakespeare,  46  Id.  413;  41  Am.  Rep.  166;  Bathrick 
v.  Detroit  Post  and  Tribune  Co.,  50  Mich.  634;  45  Am.  Rep.  63. 

I  find  no  errors  in  the  charge  of  the  court,  which  was  an  able, 
lucid,  and  impartial  one.  The  requests  of  the  defendant  were 
all  properly  refused,  except  the  tenth,  and  under  the  charge 
of  the  court,  which  set  forth  in  what  the  libel  consisted,  it  is 
evident  the  jury  did  not  understand  there  was  any  claim  made 
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by  the  plaintiff  that  he  was  charged  in  the  article  with  .making 
arrests  for  the  purpose  of  obtaining  illegal  fees. 

For  the  errors  in  the  rejection  of  proffered  evidence,  as  above 
stated,  I  think  the  judgment  of  the  court  below  ought  to  bo 
reversed,  and  a  new  trial  granted. 

Campbell,  C.  J.  Wc  concur  in  Judge  Morse's  views  bo  far 
as  favorable  to  the  judgment.  In  this  case  the  notice  of  jus- 
tification contained  no  specific  averments,  and  was  confined 
to  the  statements  in  the  libel  concerning  the  plaintiff.  The 
only  such  statement  was  fully  gone  into  on  the  trial,  and  was 
not  made  out.  , 

It  is  now  claimed  that  it  was  competent,  either  in  justifica- 
tion or  mitigation,  to  prove  another  act  not  mentioned  in  the 
libel,  and  not  justified.  This  was  attempted  in  this  way:  A 
witness  named  Gasking  was  sworn,  and  testified  to  his  passing 
through  Ecorse  with  another  man,  named  Carey,  and  had 
stated  that  two  men  came  up,  when  counsel  for  plaintiff  ob- 
jected unless  first  connected  with  plaintiff.  Defendant's 
counsel  then  stated  what  he  proposed  to  prove  concerning  an 
arrest,  but  did  not  state  he  intended  to  identify  plaintiff.  It 
was  then  suggested  by  plaintiff's  counsel  that,  if  he  would  ask 
witness,  he  would  find  he  did  not  mean  plaintiff.  Then,with- 
out  asking  any  question  as  to  plaintiff,  another  counsel  said 
they  proposed  to  show  witness's  experience  in  Ecorse,  and  to 
show  that  plaintiff  arrested  him,  and  further  to  show  that  men 
hunting  for  work  were  illegally  arrested,  and  taken  before 
Justice  Haltiner. 

The  court  ruled  out  the  testimony. 

It  is  very  questionable  whether,  even  if  admissible  other- 
wise, this  could  be  regarded  as  improperly  ruled  out.  "While 
the  order  of  proof  is  sometimes  discretionary,  it  is  not  a  safe 
practice  to  call  upon  a  court  to  pass  upon  a  proposed  state- 
ment of  fact  which  is  irrelevant,  unless  shown  to  apply  to  the 
plaintiff,  without  at  least  laying  the  foundation  by  showing 
that  the  witness  can  answer  as  to  its  application.  Plaintiff's 
counsel  twice  proposed  to  let  witness  answer  whether  plaintiff 
arrested  him.  Had  this  been  answered  in  the  negative,  it 
would  have  ended  the  inquiry.  If  answered  afiirmatively,  the 
other  questions  concerning  the  illegality  of  the  arrest,  and  its 
admissibility  under  the  issue,  would  have  arisen,  and  could 
have  been  dealt  with  directly.  Experience  has  shown  the 
mischief  of  allowing  parties  to  get  rulings  on  matters  whicli 
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the  witnesB  may  know  nothing  about,  or  may  know  nothing 
relevant,  and  it  is  a  practice  which  deserves  no  favor. 

But  this  testimony,  even  if  in  proper  form,  was  not  admis* 
Bible.  It  has  been  decided  by  our  own  authorities,  and  we 
have  no  occasion  to  look  further.  The  practice  is  settled  in 
this  state,  as  at  common  law,  that  it  is  not  competent  to  prove 
distinct  facts  in  defense  that  have  not  been  made  part  of  the 
issue  as  framed.  No  one  can  be  prepared  in  advance  to  anti- 
cipate every  fact,  true  or  false,  which  may  be  offered  in  evi- 
dence, and  of  which  he  has  had  no  notice.  If  this  charge  had 
been  made  in  the  libel,  plaintiff  could  have  had  an  opportunity 
to  meet  it,  and  also  to  make  inquiry  into  the  character  and 
veracity  of  the  witnesses.  It  is  not  pretended  that  defendant, 
or  the  author  of  the  libel,  had  ever  heard  of  it,  and  relied  upon 
it  when  the  libel  was  written.  There  is  no  principle  which 
will  permit  such  extraneous  specific  charges  to  bo  gone  into 
for  any  purpose:  Proctor  v.  Houghtaling,  37  Mich.  41;  Fowler 
V.  Gilbert,  38  Id.  292. 

A  general  justification  requires  the  statements  to  be  proved 
as  alleged  in  the  libel,  and  not  otherwise:  Bailey  v.  Kalamazoo 
Pub.  Co.,  40  Mich.  251. 

It  was  not  erroneous  to  exclude  the  testimony  of  Mr.  Peck 
concerning  general  rumors  of  misconduct  in  Ecorse  not  con- 
nected with  the  name  of  plaintiff.  He  had  in  fact  been  al- 
lowed to  cover  most  of  this  ground,  and  he  had  been  allowed 
to  give  all  the  rumors  and  charges  he  had  heard  concerning 
plaintiff,  and  in  this  ho  had  given  testimony  going  beyond  tho 
established  rule  that  tho  rumors  or  reputation  must  relate  to 
the  charge  made. 

It  was  held  by  this  court  in  Lewis  v.  Soule,  3  Mich.  614, 
that  general  statements  of  misconduct  not  connected  with 
the  plaintiff  aro  not  actionable,  and  in  the  present  case  tho 
declaration  does  not  count  upon  any  of  those  statements  C3 
ground  of  action  at  all.  No  other  rule  would  bo  consistent 
with  reason.  It  is  matter  of  every-day  experience  that  per- 
sons aro  very  apt  to  uso  exaggerated  language  concerning  tho 
people  of  places  and  neighborhoods  which  neither  they  nor 
any  one  elso  would  regard  as  injurious  to  particular  individ- 
uals not  specified.  If  an  action  of  libel  would  lie  for  every 
person  because  his  large  or  small  surroundings  are  charged 
as  a  region  of  dishonest  or  bad  persons,  the  results  would  be 
startling. 

A  somewhat  similar  question  arose  in  Roaenbury  v.  AngeUf 
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6  Mich.  508,  where  it  was  held  that  a  general  reference  for 
character  to  the  business  men  of  Penn  Yan  was  too  general 
to  allow  evidence  of  inquiries  of  particular  persons.  The  only 
possible  basis  for  claiming  tho  relevancy  of  such  testimony 
would  be  in  mitigation  of  the  general  assertions,  and  they  are 
not  legally  libelous. 

It  is  still  more  questionable  whether  such  things  as  were 
offered  could  amount,  under  any  circumstances,  to  general 
reputation.  The  auditor's  office  is  not  in  Ecorse,  and  the  talk 
there  could  not  stand  on  any  better  footing  than  gossip  in  any 
other  office,  public  or  private.  It  would  be  very  dangerous  to 
permit  reputation  to  be  assailed  on  any  such  conversation, 
especially  when  not  naming  plaintiff.  All  that  referred  to 
him  personally  was,  in  fact,  admitted. 

The  judgment  should  be  affirmed. 

Judgment  of  affirmance  was  thereupon  entered. 


Office  of  Innuendo  I3  to  Explain  the  Meaninq  of  Words  not  Libel- 
0U3  PER  Se,  or  the  application  of  worda  used  to  the  plaintiff :  Maynard  ▼. 
Fire  Ins.  Co.,  34  Cal.  48;  91  Am.  Dec  672,  and  note;  note  to  Van  Vechten  v. 
Hopldns,  4  Id.  349-351.  Where  the  words  used  are  actionable  per  se,  no  in- 
nuendo i3  necessary,  and  it  ia  surplusage:  Adams  v.  Lawson,  17  Gratt.  250; 
94  Am.  Dec.  455,  and  note;  SioU  v.  Houde,  34  Minn.  193;  Krause  v.  Sentinel 
Co.,  G2Wi3.  660. 

Provincb  of  Court  and  Jury  in  Actions  fob  Libel:  See  note  to  Van 
VeclUen  v.  Hopkins,  4  Am.  Dec.  351,  352;  Edwards  v.  Chandler,  14  Mich. 
471;  90  Am.  Dec  249,  and  note. 

What  Attacks  and  Criticisms  upon  Officers  and  Candidates  fob 
Office  are  Privileged  is  discussed  in  the  notes  to  Aldnch  v.  Press  Pnnting 
Co.,  86  Am.  Dec  84,  and  to  Jones  v.  Tottmsend'a  Adm'r,  58  Am.  Rep  685- 
692. 

It  is  not  Admissiblb  in  Defense  to  Action  fob  Libel  to  prove  mat- 
ters merely  aggravatory  of  main  charge:  Fountain  v.  West,  23  Iowa,  9;  92 
Am.  Dec.  405. 

Words  Actionable  per  Se,  Generally:  See  the  note  to  McFadin  f, 
David;  41  Am.  Rep.  590-592;  Adams  v.  Lawson,  17  Gratt.  250;  94  Am.  Dec 
455,  and  note. 

Falsehoods  and  Calumnt  against  Publio  Officers  are  libelous,  and 
not  privileged:  CommomiKallh  v.  Clap,  4  Mass.  163;  3  Am.  Deo.  212;  note  to 
Aldrichv.  Press  Printing  Co.,  80  Id.  91;  Lansing  v.  Carpenter,  9  Wis.  640; 
7G  Am.  Dec.  281,  note  282;  Banner  Pub.  Co.  v.  StatCt  13  Lea,  176;  57  Am. 
Rep.  214,  note  222. 

Libel,  when  Question  of  Law  for  the  Court:  Barrows  v.  Belt,  7 
Gray,  301;  66  Am.  Dec  479;  Trescav.  Maddox,  11  La.  Ann.  206;  66  Am. 
Dec  198. 

Libbl,  when  QuxsnoN  of  Fact  fob  thb  Jury:  TreKa  v.  Maddox,  11  La. 
Ann.  206;  C6  Am.  Dec  198,  and  note;  Barrows  v.  Bell,  7  Gray,  301 ;  66  Am.  Deo. 
479;  Edwards  y.  Chandler,  14  Mich.  471;  90  Am.  Dec  249.  and  note  232. 
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Ik  Lib«l,  Spicifio  Acts  or  Paeticular  Offkkses  not  connected  with 
ths  transaction,  and  not  under  investigation,  cannot  be  proved,  as  such 
eridenoA  ia  inadmissible:  Fountain  v.  West,  23  Iowa,  9;  02  Am.  Dec.  405; 
SkeaJum  t.  ColUnt,  20  HL  S25;  71  Am.  Dec.  271,  and  note.  See  these  casea 
M  to  proof  of  justification. 


Sutherland  v.  Ingalls. 

[63  MiCHiQAM,  620.1 

Ih  Trkpass  vob  Fsbsonal  Injury,  all  circumstances  of  the  transaction 
may  be  shown  under  the  general  issue  to  have  such  effect  as  they  de- 
serve in  determining  the  verdict,  by  mitigation  or  otherwise. 

Trespass — Liabilitt  fob  Lawlessness  op  Officer  in  Executing  Pro- 
cess. —  A  party  employing  an  officer  to  execute  lawful  process  can  only 
be  held  liable  jointly  for  the  trespass  and  lawlessness  of  the  officer  in 
executing  the  process,  when  it  is  shown  that  be  ordered  or  encouraged 
such  lawlessness,  and  then  he  is  liable  to  the  extent  of  bis  own  miscon- 
duct  because  he  is  actually  a  trespasser. 

Trespass.  — One  who  employs  another  innocently  for  a  lawful  purpose  is  not 
liable  for  his  trespasses,  and  not  liable  for  aggravated  and  wanton  wrong- 
doing in  such  damages  as  would  be  assessed  against  him  if  he  sanc- 
tioned it. 

One  is  not  Trespasser  for  Emflotinq  Officer  to  execute  lawful  pro- 
cess. It  is  his  right  bo  to  do,  and  the  officer  is  bound  to  perform  the 
duty,  and  cannot  be  blamed  for  doing  it  in  a  lawful  manner. 

OfncEBa  ARE  Presumed  not  to  Abuse  their  Functions,  and  one  lawfully 
employing  them  is  not  liable  if  they  do,  unless  he  orders,  encourages,  or 
sanctions  it. 

B.  J.  Brown,  for  the  appellant. 
A.  C.  Cooh,  for  the  plaintiflf. 

Campbell,  C.  J.  Plaintiff  recovered  a  verdict  below  in 
trespass  against  both  defendants,  and  Ingalls  brings  error. 
The  trespass  was  not  quare  clausum  fregit^  but  for  personal 
violence,  committed  by  Moriarity,  who,  as  an  ofiQcer,  had  a 
writ  of  possession  to  serve  for  a  house  occupied  by  plaintiff's 
husband  and  herself,  which  was  adjudged  to  be  given  up  under 
the  landlord-and-tenant  act.  Ingalls  had  the  writ  placed  in 
the  hands  of  Moriarity  to  serve,  and  the  latter,  meeting  with 
opposition  from  plaintiff,  seized  and  handcuffed  her,  and  kept 
her  so  manacled  for  some  time,  while  he  put  out  the  contents 
of  the  house,  and  completed  his  service. 

The  general  issue  was  pleaded,  with  a  special  plea  setting 
up  that  what  was  done  was  in  overcoming  unlawful  resistance 
to  Moriarity  as  an  oflScer  in  service  of  process. 

On  the  trial  the  court  held  that,  as  there  was  no  valid  no- 
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tice,  no  justification  could  be  shown,  and  refused  to  allow  an 
amendment.  It  was  further  said  to  the  jury  that  Ingalls  was 
jointly  and  equally  liable  with  Moriarity  for  all  that  was  done 
by  Moriarity. 

We  think  this  was  erroneous.  It  is  questionable  whether 
any  plea  or  notice  could  entirely  justify  what  Moriarity  did. 
But  in  trespass  all  the  circumstances  of  the  transaction  may 
be  shown  under  the  general  issue  to  have  such  effect  as  they 
deserve  in  determining  the  verdict,  by  mitigation  or  otherwise. 

There  was  no  proof  of  any  violence  done  by  Ingalls  him- 
self, and  none  was  alleged.  He  could  only  be  made  out  a 
trespasser  by  showing  that  he  was  responsible  for  the  conduct 
of  Moriarity;  and  he  could  only  be  so  responsible  for  what 
was  fairly  within  the  authority,  if  any,  which  he  gave  him. 
A  man  who  employs  another  innocently,  and  for  a  lawful  pur- 
pose, is  not  usually  liable  for  his  trespasses,  and  is  not  liable 
for  aggravated  and  wanton  wrong-doing  in  such  damages  as 
would  be  properly  visited  on  him  if  himself  sanctioning  or 
doing  it:  Nield  v.  Burton,  49  Mich.  53 j  Pigott  v.  Lilly,  55  Id. 
150;  Wood  V.  Detroit  City  R'y  Co.,  52  Id.  402;  50  Am.  Rep. 
259. 

No  one  can  be  held  liable  as  a  trespasser  at  all  for  employ- 
ing an  ofl&cer  to  execute  lawful  process.  It  is  the  right  of 
every  one  to  have  his  regular  and  valid  writ  served  and  en- 
forced. The  oflBcers  of  the  law  are  bound  to  perform  that 
duty,  and  cannot  be  blamed  for  doing  it  in  a  legal  manner. 
Every  one  has  a  right  to  suppose  the  ministers  of  the  law  will 
not  abuse  their  functions,  and  no  one  who  lawfully  employs 
them  is  liable  if  they  do:  Michels  v.  Stork,  44  Mich.  2.  It  is 
only  where  the  party  himself  orders  or  encourages  lawless- 
ness that  he  can  be  treated  as  a  joint  wrong-doer,  and  then  he 
is  liable  because  he  is  actually  a  trespasser,  and  liable  to  the 
extent  of  his  own  misconduct. 

There  is  nothing  in  the  record  which  would  justify  putting 
Ingalls  and  Moriarity  on  the  same  footing,  and  wo  have  dis- 
covered nothing  to  show  that  he  was  in  any  way  whatever 
responsible  as  a  trespasser. 

The  result  of  the  ruling  which  put  the  two  defendants  in 
the  same  equal  wrong  was  a  heavy  verdict,  which  may  not 
have  been  excessive  as  to  Moriarity,  but  was  not  in  any  way 
sustainable  as  to  Ingalls,  and,  as  he  has  taken  out  the  writ  on 
his  own  behalf,  the  judgment  must  be  vacated  as  to  him,  and 
a  new  trial  granted,  with  costs. 
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LUMLTTT  Of  PaKTT  DlKECnUQ  OWIOEK  TO   EXECUTK   PROCESS  lOE  TUB 

Oman's  Tkmpass:  See  the  note  to  Kirhoood  v.  MilUr,  73  Am.  Dec.  137- 
149,  on  the  Bubject  of  co-trespaasers. 

CiBOtTMSTANCES  WmcH  ACCOMPANY  TRESPASS,  and  give  character  to  it, 
may  always  be  shown  cither  in  aggravation  or  mitigation  of  damages: 
Meagher  v.  DriacoU,  99  Mass.  281;  90  Am.  Dec.  759. 

Under  General  Issue  in  Trespass,  everything  directly  connected  with 
the  acts  complained  of  may  be  proved  to  show  or  to  rebut  malice:  Perldm  v. 
TotoU,  43  N.  H.  220;  80  Am.  Dec.  149;  Allred  v.  Bray,  41  Mo.  484;  97  Am. 
Dec.  283;  Meagltfr  v.  Driscoll,  99  Mass.  281;  96  Am.  Dec.  759;  OUauxi  Oat- 
light  Co.  V.  Oraham,  28  Dl.  73;  81  Am.  Dec.  263. 

OmcERS  ARE  Presumed  to  Act  in  accordance  with  law  until  the  con- 
trary is  clearly  shown:  Duhue  v.  Vosa,  19  La.  Ann.  210;  92  Am.  Dec.  626, 
and  note  629. 

LiABiLiTT  OF  Pabtt  por  Uni^wpul  Act  qy  OFFICER:  Note  to  Kirhoood 
T.  Miller,  73  Am.  Dec.  141  et  seq.,  treating  the  subject  as  to  sheriffs  and 
constables,  and  as  to  the  liability  of  a  municipal  corporation  for  the  unlawful 
or  unauthorized  acta  of  its  officers:  See  Lorillard  v.  Toum  qf  Monroe,  11 
N.  Y.  392;  C2  Am.  Dec  120,  and  extended  note  124;  also  EiUdorf  v.  Ciiff 
qT  BU  Louia,  46  Ma  94;  100  Am.  Dec  368. 
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BuREiTSHip  —  Substitution  of  Co-surety's  Name  in  Bond. — Where  a 
surety  signs  an  attachment  bond  on  condition  that  a  certain  person, 
whose  name  is  written  as  co-obligor  therein,  shall  sign  it  as  co-surety, 
but  who,  when  the  bond  is  presented  to  him,  refuses  to  sign  it,  and  his 
name  is  erased,  and  another's  substituted  therefor,  without  the  consent 
or  knowledge  of  the  first  surety,  the  fact  that  a  certain  name  is  on  the 
bond  is  sufficient  to  put  the  parties  on  inquiry,  and  the  erasure  of  that 
name  and  substitution  of  another  so  changes  the  obligation  as  to  make  it 
cease  to  be  the  bond  of  the  first  surety,  and  releases  him  from  obligation 
thereon. 

Burettship — CJoNDiTiON  IN  BoND.  —  Surety  may  make  any  condition  he 
chooses  in  signing  a  bond  before  delivery;  and  if  a  signature,  required  84 
a  condition  to  his  signing,  is  not  put  upon  the  bond,  be  is  not  bound  by  it. 

Suretyship  —  Signature  of  Bond  in  Blank. — A  bond  required  to  be 
filed  in  a  public  office,  which  is  signed  in  blank  by  a  surety  and  intrusted 
to  another  to  be  filled  out,  binds  the  surety,  and  the  officer,  without  in- 
terest  in  the  matter,  and  supposed  and  expected  to  be  in  his  office,  is  nd 
bound  to  leave  it  and  make  personal  inquiries. 

F.  D.  Mead  and  F.  0.  Clark,  for  the  appellants. 

A.  R.  Northrupf  and  Ball  and  Hanscom,  for  the  plaintiflfB. 

Campbell,  C.  J.    Defendants  were  sued  jointly  upon  an 
attachment  bond  given  for  the  release  of  attached  property 
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belonging  to  defendant  Johnson,  who  signed  the  bond  as  prin- 
cipal, the  others  being  charged  as  sureties. 

It  appeared  on  the  trial  that  Royce  signed  the  bond  on  the 
express  understanding,  which,  in  our  opinion,  was  equivalent 
to  a  condition,  that  it  should  be  signed  also  by  one  John  K. 
Stack  as  co-surety,  and  that  he  had  reason  to  believe  this 
would  be  done.  This  condition  was  made  to  Johnson,  the 
principal,  and,  as  he  claimed  and  swore,  was  made  known  to 
plaintififs'  attorney  before  any  other  surety  signed.  It  appears, 
without  contradiction,  that  the  bond  was  brought  to  the  sheriff 
and  to  the  plaintiffs'  attorney  while  Royce  was  the  only  surety 
on  it,  and  that  the  subsequent  procurement  of  Burns  was  had 
without  any  conference  with  Royce.  Stack  refused  to  sign  it 
at  all  when  asked.  There  was  also  testimony  that  the  name 
of  Stack  was  written  as  a  co-obligor  in  the  condition  of  the 
bond,  though  not  in  the  beginning,  when  Royce  signed,  and 
was  erased,  and  the  name  of  Burns  put  in  its  stead. 

Immediately  on  the  receipt  of  the  completed  bond  the  prop- 
erty was  released.  Some  time  thereafter,  but  on  the  same 
day,  there  was  testimony  tending  to  show  that  Royce  heard 
of  the  facts.  There  was  no  testimony  that  he  consented  to 
the  substitution. 

The  court  below  charged  the  jury  that  Royce  made  Johnson 
bis  agent  to  see  that  the  bond  was  executed,  and  was  bound 
at  once  to  notify  the  plaintiffs  when  he  learned  that  his  au- 
thority had  been  abused,  and  that  he  was  estopped  from  com- 
plaining, and  that  judgment  should  be  rendered  against  him. 

This  ruling  entirely  ignored  the  fact  that  there  was  testi- 
mony tending  to  show  express  knowledge  of  Royce's  under- 
standing that  Stack  was  to  sign.  If  the  bond  was  accepted 
with  notice  that  Royce  had  never  authorized  it,  and  the  prop- 
erty discharged  with  that  notice,  it  is  impossible  to  hold  that 
Royce  was  in  fault  for  not  giving  further  notice.  As  to  him, 
there  had  never  been  any  delivery  of  the  bond  at  all.  A  de- 
livery to  an  associate  to  have  a  writing  completed  is  in  no 
Bense  a  delivery.  Parties  act  at  their  peril  who  act  under 
notice,  and  we  know  of  no  rule  of  law  requiring  a  second 
notice. 

If  Northrup,  the  attorney,  and  Oliver,  the  sheriff,  had  no 
actual  notice,  the  question  further  comes  up  concerning  im- 
plied notice,  for  if  they  had  either,  the  defense  is  complete. 

It  was  held  in  Hall  v.  Parker,  37  Mich.  590,  26  Am.  Rep. 
640,  that  a  surety  may  make  any  conditions  be  chooses  to  make 
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in  eigning  a  bond  before  it  is  delivered,  and  that  where  it  is 
not  signed  by  a  party  whose  signature  was  required  as  a  con- 
dition of  his  signing,  he  would  not  be  bound.  In  that  case  tho 
bond  was  for  use  in  a  legal  proceeding,  and  was  analagous  to 
tho  present  one.  The  name  of  the  principal  was  written  in 
tho  bond,  but  he  did  not  sign  it,  and  the  surety  was  held  dis- 
charged, as  he  never  conseuted  to  its  being  delivered  without 
the  principal's  signature,  and  that  the  form  of  the  bond  noti- 
fied every  one  of  its  condition.  The  same  doctrine  was  held 
in  Johnston  v.  Kimball  Township,  39  Mich.  187;  S3  Am.  Rep. 
372.  In  Brown  v.  Probate  Judge,  42  Mich.  501,  as  in  McCor- 
mielc  V.  Bay  City,  23  Id.  457,  it  was  held  that  a  bond  re- 
quired to  be  filed  in  a  public  office,  which  had  been  signed  in 
blank  by  a  surety,  and  intrusted  to  another  person  to  be  filled 
out,  bound  the  surety,  and  that  the  occupant  of  such  an  office 
who  had  no  interest  in  the  matter,  and  was  expected  to  bo 
found  in  his  office,  was  not  bound  to  leave  the  office  and  make 
personal  inquiries. 

But  under  the  decisions  before  cited,  the  fact  that  Stack's 
name  was  in  the  bond  was  notice  enough  to  at  least  put  the 
parties  on  inquiry.  By  erasing  that  name  they  changed  the 
obligation  which  Royce  had  signed.  It  ceased  to  be  his  bond 
at  all.  If  done  without  his  consent  after  delivery,  it  would 
have  been  such  a  material  alteration  as  if  fraudulent  would 
have  made  it  a  forgery. 

We  think  the  ruling  were  erroneous.  There  was  nothing  in 
the  case  tending  to  show  an  estoppel,  and  had  there  been,  it 
must  have  been  left  to  the  jury. 

The  judgment  must  be  reversed,  with  costs,  and  a  new  trial 
ordered. 


Dklivebt  of  Bond  upon  CoNDmoN  that  It  htt*t.t.  bk  Executed  bt 
Other  Persons:  See  note  to  Guild  v.  Thomas,  25  Am.  Rep.  706-711.  Such 
bonda  are  generally  held  to  bo  valid,  unless  there  is  Boinethin^  to  put  the 
obligee  upon  inquiry  aa  to  its  regularity:  See  Taylor  Co.  v.  King,  73  Iowa, 
153;  5  Am.  St.  Rep.  CC6,  and  cases  cited  in  note.  As  to  validity  of  bonds 
not  signed  by  all  who  were  expected  to  sign,  see  note  to  Sliarp  v.  Untied 
Btatea,  28  Am.  Dec.  679-^81. 

Bond  Deuterkd  on  Condition.  —  Where  a  surety  signed  an  appeal  bond, 
ft&d  gave  it  to  the  principal  on  «ondition  that  it  should  be  also  signed  by 
another,  whose  name  appeared  in  the  body  of  the  bond  as  a  co-surety,  and 
the  principal  did  not  secure  such  additional  signature,  but  erased  that  name, 
and  delivered  the  bond,  the  surety  is  not  liable:  AlUn  v.  Marney,  05  Ind.  398; 
32  Am.  Rep.  73,  and  foot-note;  Ward  v.  Chum,  18  Gratt.  801;  98  Am.  Dec 
749,  note  761.    So  where  the  name  of  the  surety  agreed  to  be  affixed  to  the 
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bond  13  forged  thereon,  the  surety  signing  is  not  liable:  Lynn  Co.  v.  Farria, 
52  Mo.  75;  14  Am.  Rep.  389;  see  also  Mathiaa  v.  Morgan,  53  Id.  847. 

Bond,  Signing  as  Surety  ik  Blank,  Effect  of:  City  of  Chicago  v.  Oage, 
95  111.  593;  35  Am.  Hep.  182,  and  foot-note;  note  to  Phelpa  v.  Calif  47  Am. 
Dec.  328;  note  to  People  v.  Hartley,  82  Id.  763. 

The  case  of  Oibbs  v.  Johnson,  C3  Mich.  671,  is  founded  on  the  companion 
bond  to  that  which  formed  the  basis  of  litigation  in  the  principal  case,  except 
that  in  the  former  case  the  name  of  tho  co-surety  was  not  inserted  in  the 
bond  at  all,  but  the  spaces  for  such  names  were  left  blank,  when  the  surety, 
Boyce,  signed  the  bonds.  He  claimed  that  the  bond  mentioned  in  the  prin- 
cipal  case  was  on  top  of  this  other  bond  at  the  time  he  signed  them,  and 
that  supposing  both  to  be  filled  in  alike,  he  signed  both,  without  looking  at 
the  bond  in  this  suit.  Mr.  Northrup,  who  was  attorney  for  plaintiff  Gibbs 
in  this  suit,  and  also  for  plaintiff  Hessell  in  the  principal  case,  testified  that 
he  talked  with  defendant  Johnson,  as  to  whom  he  would  accept  as  bonds- 
men in  these  cases;  that  said  Johnson  saw  Stack,  whose  name  was  originally 
inserted  in  the  bond  named  in  the  principal  case,  and  that  he  partially 
agreed  to  go  upon  the  bonds.  The  witness  then  went  to  Royce,  and  in- 
formed him  that  if  he  would  sign  the  bond  in  this  suit  there  would  be  no 
question  about  Stack's  signing  it;  that  Royce  said:  "  Well,  you  go  and  get 
Stack's  name  on,  and  I  will  sign  the  bond,"  and  thereupon  signed;  that 
Johnson  then  took  the  bond.to  Stack,  who  refused  to  sign  it,  whereupon  he 
went  to  the  sheriff  and  informed  him  of  the  fact;  that  the  witness  and  the 
sheriff  consented  to  take  Bums,  who  also  signed  tho  other  bond,  and  John- 
son then  had  him  sign  the  bond  in  suit;  and  that  Royce  was  not  consulted 
further  about  the  matter.  It  does  not  appear  from  the  record  that  Royca 
made  the  delivery  of  this  bond  dependent  upon  the  condition  of  Stack's  sign- 
ing it  as  co-surety;  and  Royce  admits  that  he  did  not  tell  Johnson  not  to  de- 
liver it  unless  Stack  signed  it.  He  told  him  ho  would  sign  the  bond  if  Stack 
would;  and  upon  Johnson's  word  that  Stack  would  sign  it,  he  signed  it,  and 
intrusted  it  thereafter  to  Johnson.  He  learned  that  Stack  had  not  signed  ife 
the  same  day,  in  the  afternoon,  but  took  no  steps  to  disown  his  liability 
until  suit  was  brought.  The  court  held,  Morse,  J.,  delivering  the  opinion, 
that  when  Johnson  and  Royce  signed  the  bond,  the  latter  giving  it  to  the 
former,  under  the  facts  stated,  to  have  it  perfected,  in  doing  so,  Royce  made 
Johnson  his  agent  for  that  purpose;  so  that  his  acts,  in  getting  the  bond 
executed,  signed,  and  delivered,  were  the  acts  of  Royce  himself,  and  estopped 
him  from  denying  them,  and  fixed  his  liability  as  co-surety  on  the  bond.  To 
the  same  effect  is  Carroll  Co.  v.  Buggies,  69  Iowa,  269;  58  Am.  Rep.  223. 
However,  it  seems  to  be  well  settled  that  when  it  is  made  a  condition  that 
the  bond  shall  not  be  delivered  nntil  other  sureties  have  signed,  the  surety 
signing  cannot  be  held  unless  the  condition  is  complied  with:  Jnhabitanta  etc 
V.  Shaver,  60  Me.  36;  79  Am.  Deo.  692;  Oidld  v.  Thmaa,  64  Ala.  414;  25  Am. 
Bep.  703. 

▲x.  St.  Bit.,  Vou  VL— 22 
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NuRNBY  V.  Fireman's  Fund  Insurance  Company. 

[68  HICHIOAK,  638.] 

FiRB  Insubanob— Waiteb  or  Conditioit  as  to  Abbitration  to  Fix 
Amount  of  Loss  in  Poliot.  — Where  the  policy  provides  that  ia  case  of 
loss  the  matter  shall  be  left  to  arbitration  at  the  written  request  of  either 
party,  and  also  provides  that  no  action  can  bo  sustained  for  loss  until  an 
award  shall  have  been  made,  in  case  of  a  difference  between  the  parties 
as  to  the  amount  of  loss,  the  above  provisions  must  be  read  together  in 
construing  the  policy;  and  as  arbitration  can  only  be  had  at  the  written 
request  of  one  of  the  parties,  and  becomes  imperative  only  after  such 
request,  which  is  optional  with  either  party,  if  neither  of  them  avails 
himself  of  such  right  to  arbitrate  within  five  months  of  the  time  of  loss, 
it  is  deemed  as  waived  by  both,  and  an  action  to  recover  the  loss  may  be 
snstained. 

FiBB  Inscbancb.  — AoBEEMENT  IN  PoLiCT  TO  Abbitbatb  Losswhich  is  rev> 
ocable  by  either  party  is  revoked  by  bringing  an  action  to  recover  the 
loss,  but  such  revocation  will  not  invalidate  the  policy  in  the  absence  of 
express  condition  of  forfeiture  in  case  of  a  breach  of  the  agreement. 

Bkfobb  FoRFErnmE  can  Occub  there  must  be  no  question  but  the  parties 
intended  to  provide  for  it  in  the  contract  onder  which  it  is  attempted  to 
enforce  it,  and  when  the  contract  is  revocable  at  the  pleasure  of  either 
party,  without  condition  expressed,  a  penalty  of  forfeiture  cannot  be  en< 
forced  against  either  making  the  revocation. 

Henry  and  Cornvilley  and  Atkinson  and  Vance^  for  the  appel- 
lant. 

Hanchett  and  Stark^  for  the  defendant. 

Sherwood,  J.  This  action  was  brought  to  recover  the 
amount  of  a  loss  by  fire  sustained  by  the  plaintiff,  under  a 
policy  of  insurance  issued  to  him  by  the  defendant,  upon  a 
drug-store,  and  the  stock  of  drugs  therein,  situate  in  the  vil- 
lage of  Oscoda,  in  the  county  of  Iosco. 

The  policy  was  made  on  the  twenty-fifth  day  of  July,  1884, 
to  continue  in  force  one  year  thereafter.  The  fire  which  de- 
stroyed the  property  occurred  on  the  twenty-seventh  day  of 
October,  1884,  and  the  next  day  an  appraisal  was  made,  which 
showed  the  loss  to  bo  about  three  thousand  dollars,  while  the 
insurance  upon  the  stock  and  store  amounted  to  but  twelve 
hundred  dollars.  The  plaintiff's  books,  invoices,  and  papers 
were  lost  by  the  fire. 

The  defendant  was  properly  notified  of  the  loss,  and  the 
defendant's  agent  came  to  Oscoda  several  times  to  adjust  the 
loss,  but  failed,  for  the  reason,  as  the  company  claims,  that 
the  plaintiff  did  not  furnish  its  agent  with  the  proper  invoices 
and  other  papers  from  which  he  could  correctly  ascertain  the 
loss.    Plaintiff  claimed,  however,  his  invoices  and  papers  being 
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lost  in  the  fire,  he  furnished  the  company  with  the  best  proofs 
of  loss  he  could  under  the  circumstances;  and  after  repeated 
negotiations,  the  parties  failed  to  come  to  any  adjustment  of  the 
case,  and  the  plaintiflf  brought  this  suit  to  recover  for  the  loss, 
to  the  amount  of  his  policy,  on  the  twenty-fourth  day  of  April, 
1885. 

This  clause  appears  in  the  body  of  the  policy,  viz.:  "This 
policy  is  made  and  accepted  in  reference  to  the  foregoing  and 
following  terms  and  conditions,  which  are  hereby  declared  to 
be  a  part  of  this  contract,  and  are  to  be  used  and  resorted  to 
in  order  to  determine  the  rights  and  obligations  of  the  parties 
thereto." 

The  policy  further  provides  that  in  case  differences  shall 
arise  concerning  the  amount  of  any  loss  or  damage  by  fire, 
after  proof  thereof  has  been  received  in  due  form  by  the  com- 
pany, the  matter  shall,  at  the  written  request  of  either  party, 
be  submitted  to  the  judgment  of  two  competent  persons,  to  be 
mutually  appointed  by  the  assured  and  the  company,  who, 
in  case  of  disagreement,  shall  choose  a  third,  whose  award  in 
writing,  signed  by  any  two  of  them,  under  oath,  and  submitted 
in  detail,  shall  be  binding  on  the  parties  as  to  the  amount  of 
such  loss  and  damage,  but  shall  not  decide  the  liability  of  the 
company. 

It  further  provides  as  follows:  "It  is  furthermore  hereby 
expressly  provided  and  mutually  agreed  that  no  suit  or  action 
against  this  company  for  the  recovery  of  any  claim  by  virtue 
of  this  policy  shall  be  sustainable  in  any  court  of  law  or  chan- 
cery until  after  an  award  shall  have  been  obtained  fixing  the 
amount  of  such  claim  in  the  manner  above  provided." 

Upon  the  trial,  the  plaintiff  gave  evidence  tending  to  show 
his  loss  by  fire  of  the  insured  property,  and  of  the  value  of 
the  property  destroyed,  of  giving  notice  and  proof  of  loss  to 
the  defendant,  and  of  the  disagreement  of  the  parties  as  to  the 
amount  of  the  loss.  It  further  appeared,  without  dispute,  that 
no  request  was  made  by  either  party  for  an  arbitration  to  de- 
termine the  amount  of  the  loss. 

In  submitting  the  cause  to  the  jury,  the  court  instructed 
them  that  the  plaintiff  could  not  maintain  his  suit  until  the 
amount  of  his  loss  had  first  been  determined  by  arbitration,  or 
ho  had  given  notice  to  the  defendant  of  his  desire  to  have  the 
same  so  determined,  and  the  defendant  had  neglected  or 
refused  to  comply  with  the  request;  and  thereupon  further 
instructed  the  jury  to  return  their  verdict  for  the  defendant. 
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To  this  instruction  the  plaintiff  excepted,  and  this  exception 
raises  the  only  question  in  the  case  for  our  consideration. 

I  think  the  exception  is  well  taken,  and  the  court  erred  in 
giving  the  instruction.  It  was  held  by  this  court  in  Callanan 
V.  Port  Huron  etc.  R'y  Co.,  61  Mich.  15,  that  an  agreement  to 
arbitrate  will  not  bar  an  action  based  upon  the  same  grievance. 
See  also  McGunn  v.  Hanlin,  29  Id.  480;  Oakwond  Retreat  As- 
eociation  v.  Rathbome,  65  Wis.  177;  Morse  on  Arbitration,  79. 

The  agreement  that  no  suit  shall  be  brought  in  this  policy 
until  arbitration  had  and  award  made  must  bo  read  in  con- 
nection with  the  clause  of  the  policy  providing  for  the  submis- 
sion and  arbitration,  in  giving  it  the  proper  construction. 

It  will  be  noticed  by  a  careful  perusal  of  these  provisions  of 
the  policy  that  in  case  of  a  difference  between  the  company 
and  the  assured  as  to  the  amount  of  a  loss,  arbitration  and 
award  are  only  contemplated  or  provided  for  when  a  written 
request  is  made  by  one  of  the  parties  therefor. 

In  this  case,  a  difference  as  to  the  amount  of  the  loss  had 
existed  more  than  five  months  after  the  fire  occurred,  and 
neither  party  claimed  the  right,  and  expressed  in  writing  a 
desire,  to  have  the  difference  settled  by  arbitration,  and  never 
has  expressed  such  desire,  as  provided  by  the  policy  up  to  the 
present  time.  Arbitration  becomes  imperative  only  after  the 
written  request  for  one  has  been  made.  The  request,  as  it 
stands  in  this  policy,  is  optional  with  either  party,  and  neither 
of  them  having  availed  themselves  of  the  right  to  arbitrate,  it 
must  be  deemed  waived  by  both,  and  in  such  case  the  plain- 
tiff was  left  to  the  mode  of  redress  provided  by  the  law:  Gere 
V.  Council  Bluffs  Ins.  Co.,  67  Iowa,  272;  Scott  v.  Phoenix  As- 
surance Co.,  1  Stu.  152. 

In  this  case,  the  agreement  to  arbitrate  never  became  oper- 
ative; and  the  agreement  not  to  sue,  being  dependent  on  the 
agreement  to  arbitrate,  of  course  must  have  become  inoper- 
ative: Phoenix  Ins.  Co.  v.  Badger,  53  Wis.  283. 

The  following  authorities  I  think  support  in  the  main  tbe 
positions  herein  taken:  Gihhs  v.  Continental  Ins.  Co.,  13  Hun, 
611;  Mark  v.  National  Fire  Ins.  Co.,  24  Id.  565;  91  N.  Y.  663; 
Wallace  v.  German-American  Ins.  Co.,  1  McCrary,  835;  2  Wood 
on  Fire  Insurance,  1015,  1016;  Schollenherger  v.  Phoenix  Ins. 
Co.,  7  Ins.  L.  J.  697;  Mentz  v.  Armenia  Fire  Ins.  Co.,  79 
Pa.  St.  478;  Reed  v.  Washington  Ins.  Co.,  138  Mass.  572; 
Stephenson  v.  Piscataqua  Ins.  Co.,  54  Me.  55;  Cobb  v.  New  Eng- 
land M.  M.  Ins.  Co.,  6  Gray,  192;  Trott  v.  City  Ins.  Co.,  1  Cliff. 
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439;  Lasher  v.  Northwestern  Nat.  Ins.  Co.,  18  Hun,  98;  Hurst 
V.  Litchfield,  39  N.  Y.  377;  2  Digest  of  Fire  Insurance  Decis- 
ions, 40,  41. 

The  arbitration  provided  for  in  the  policy  was  a  common- 
law  one.  It  was  revocable  at  the  pleasure  of  either  party. 
Such  revocation  would  not  invalidate  the  policy;  neither  do  I 
think  it  was  ever  intended  by  the  parties  that  a  revocation 
should  carry  with  it  a  forfeiture  of  the  contract,  or  the  right 
of  the  assured  to  maintain  an  action  upon  it  in  case  of  loss. 
Bringing  the  action  was  a  revocation  of  the  agreement  to  arbi- 
trate. 

Before  a  forfeiture  can  occur  there  must  bo  no  question  but 
the  parties  intended  to  provide  for  it  in  the  contract  under 
which  it  is  attempted  to  enforce  it.  I  can  hardly  conceive 
that  under  a  contract  revocable  at  the  pleasure  of  either  party, 
without  condition  expressed,  a  penalty  of  forfeiture  can  be  en- 
forced against  either  making  the  revocation. 

The  failure  of  the  parties  in  this  case  to  arbitrate  the  mat- 
ter in  difference  was  the  fault  or  the  defendant,  if  it  was  de- 
sired, and  it  cannot  now  be  urged  as  a  defense  to  the  plaintiff's 
action. 

The  judgment  must  be  reversed,  with  costs,  and  new  trial 
granted.  

Peovisioit  IK  Insurance  Policy  for  Arbitration  at  the  request  of 
either  paxty  in  the  event  of  differences  does  not  render  such  arbitration  a 
condition  precedent  to  the  right  of  the  insured  to  sue  for  the  loss:  Gere  v. 
Coundl  Bluffs,  C7  Iowa,  272;  Mentz  v.  Armenia  Fire  Ina.  Co.,  79  Pa.  St.  478; 
21  Am.  Rep.  80;  Wynkoop  v.  Niagara  Fire  Ina.  Co.,  91  N.  Y.  478;  43  Am. 
Eep.  686. 

Insurance  Compant  may  Waive  Defective  Compliance  with  Rules 
OT  Insurance:  Helme  v.  Philadelphia  Life  Ins.  Co.,  61  Pa.  St,  107;  100  Am. 
Dec  621;  and  failure  to  object  may  operate  as  such  waiver:  Insurance  Co.  v. 
McDowell,  50  III.  120;  99  Am.  Dec.  497,  and  note;  Commercial  U.  A.  Co.  v. 
Hocking,  115  Pa.  St.  407;  2  Am.  St.  Rep.  562. 

Forfbitures  are  only  Enforced  when  there  is  the  clearest  evidence 
that  that  was  what  was  meant  by  the  stipulations  of  the  parties:  Helme  v. 
Philadelphia  Life  Ins.  Co.,  61  Pa.  St.  107;  100  Am.  Deo.  621,  and  note  626; 
Hall  v.  DeUtplaine,  5  Wis.  206;  68  Am.  Dec.  57. 
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NEW  YORK 


Db-  Witt  v.  Van  Schotk. 

[UO  New  York,  7.] 

iHJDiTcnoN  wnx  be  Gbanted  to  Prevent  Defendant  from  Closino  up 
A  Road  between  his  Land  and  Plaintiff's,  and  opening  another  road 
on  plaintiff's  land  adjacent  to  that  so  closed  up,  although  the  damage 
sastained  or  apprehended  could  be  satisfied  by  a  pecuniary  award. 

Illegal  Act  Which,  if  Completed,  will  Cloud  Plaintiff's  Tule  and 
diminish  its  value  will  be  enjoined. 

Action  to  enjoin  defendant  from  obstructing  a  highway, 
and  from  using  lands  of  plaintiff  as  a  highway;  also  to  com- 
pel defendant  to  restore  the  highway  to  its  original  place  and 
state.  The  trial  court  gave  judgment  in  favor  of  plaintiflF, 
which  was  affirmed  on  appeal  to  the  general  term. 

Arthur  More,  for  the  appellant. 

E.  H.  Hartford,  for  the  respondent. 

Danforth,  J.  It  is  a  sufficient  statement  of  the  case  to  say 
that  the  premises  now  owned  by  the  parties  were  originally 
the  property  of  Freeman,  who  held  the  same  as  one  farm.  He 
conveyed  to  Rickard  and  Borrill,  and  on  the  10th  of  January, 
1874,  they  were  divided  between  Borrill  and  Rickard,  Borrill 
taking  the  part  laying  "east  of  a  public  highway  running 
north  and  south,  leading  from  Scutt's  to  Merrill's,"  and  Rick- 
ard taking  west  of  the  highway,  and  their  lands  were  de- 
scribed as  so  bounded.  The  plaintiff  succeeded  to  the  title  of 
Rickard,  and  the  defendant  to  that  of  Borrill.  In  1882,  the 
defendant,  without  right,  closed  up  this  highway,  and  began 
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the  construction  of  a  new  road  upon  the  plaintiff's  land.  If 
continued,  its  effect  will  he  to  change  or  confuse  the  identity 
of  the  boundary  between  the  two  farms,  render  its  location 
doubtful,  subject  the  plaintiff  to  additional  travel  on  her  own 
land  to  reach  the  highway,  and  open  over  that  land  a  road 
through  which  the  public  will  be  led  to  travel.  These  acts 
were  found  not  only  to  constitute  a  public  nuisance,  but  to 
cause  special  damage  to  the  plaintiff.  The  trial  court  there- 
fore sustained  the  complaint,  and  awarded  equitable  relief  as 
that  to  which  the  plaintiff  was  entitled. 

In  some  reasonable  view,  the  evidence  sustains  the  findings 
of  the  trial  judge,  and,  upon  the  facts  found,  we  entertain  no 
doubt  that  the  conclusion  of  law  on  which  judgment  was 
given  properly  follows.  It  might  be  that  the  damage  sus- 
tained or  apprehended  could  be  satisfied  by  a  pecuniary 
award,  but  the  plaintiff  is  entitled  to  have  the  land  as  she 
acquired  it,  nor  should  fehe  be  driven  to  repeated  actions  to 
maintain  her  right.  Moreover,  the  acts  of  the  defendant  are 
in  derogation  of  the  plaintiff's  title,  and,  being  calculated  to 
injure  her  in  that  respect,  would  sustain  an  injunction,  al- 
though no  damage  had  actually  happened.  To  remove  a 
cloud  upon  title  is  a  well-recognized  head  of  equity  jurisdic- 
tion, and  the  court  will,  in  like  manner,  interfere  to  restrain  a 
defendant  from  proceeding  in  an  illegal  act,  which,  if  com- 
pleted, will  necessarily  cast  a  cloud  upon  that  title,  and  natu- 
rally diminish  its  value:  OaUey  v.  Trustees,  6  Paige,  262. 

The  opinion  of  the  general  term  discusses,  with  much  full- 
ness, the  points  presented  by  the  defendant,  and  subsequently 
repeated  upon  this  appeal.  With  the  conclusion  reached  by 
the  special  term,  and  with  the  approval  of  that  conclusion  by 
the  general  term,  we  concur. 

The  judgment  appealed  from  should  therefore  be  afl&rmed. 


Injttnotion  to  Restrain  Obsteuction  ob  Inclosubb  of  Hiohwat:  See 
note  to  Burlington  v.  Schwarzman,  52  Am.  Dec.  574-578. 

Equitt  will  Intbrtebb  to  Prbvent  Cloud  from  being  cast  upon  titles 
Tucker  ▼.  KentmUmt  47  N.  H.  267;  03  Am.  Deo.  425. 


S44  Pboplb  v.  IjAKE.  [New  York, 

People  v.  Lake. 

fllO  New  Yobk,  6L1 

Incbst  hat  bx  Comhitted  with  One's  Illeoitihath  Child.  That  the 
victim  of  the  crime  was  bora  out  of  wedlock  constitutes  no  defense  tin- 
der section  302  of  the  Penal  Code  of  New  York. 

These  is  No  Vaeiancb  between  Indictmemt  and  Peoop,  when  the  crime 
of  incest  is  charged  to  have  been  committed  with  Qeorgiana  Lake,  whose 
fall  name  is  shown  to  be  Georgiana  Jeanette  Lake. 

Pbosecution  and  conviction  for  committing  the  crime  of 
incest. 

0.  Arnold  Moaea,  for  the  appellant. 

George  GcUlaghery  for  the  respondent. 

Finch,  J.  The  prisoner  was  convicted  of  incest.  To  linger 
over  the  facts  or  repeat  the  details  of  the  proof  would  peril 
the  calmness  and  cleanness  which  helong  to  a  judicial  record, 
and  we  should  therefore  touch  the  disgraceful  history  only  at 
points  where  necessity  compels.  The  evidence  was  claimed  to 
he  insuflScient,  but  it  fairly  established  the  prisoner's  guilt, 
and  fully  justified  the  verdict  of  the  jury.  If  some  of  it  was 
open  to  objection,  at  least  no  objection  was  made,  and  the 
inference  of  the  defendant's  guilt  was  an  easy  deduction  from 
the  proof.  The  principal  ground  of  defense  asserted  is,  that 
the  victim  of  his  lust,  although  his  own  daughter,  was  illegiti- 
mate, and  80,  whatever  his  depravity,  it  was  not  the  crime  of 
incest.  He  seduced  that  daughter's  mother,  abandoned  her 
and  the  child  for  some  years,  then,  returning,  took  the 
daughter,  just  grown  into  womanhood,  for  his  book-keeper,  as 
he  said,  seduced  her  in  turn,  and  now  pleads  her  illegitimate 
birth — the  disgrace  which  she  inherited  from  her  cradle,  and 
inherited  from  him — as  a  defense  to  the  charge  of  which  he 
stands  convicted.  The  law  draws  no  such  distinction.  If  it 
did,  we  should  be  ashamed  of  it;  for  the  offense,  although  com- 
mitted with  a  daughter  born  out  of  wedlock,  is  not  by  that  fact 
mitigated  or  condoned.  She  stood  related  to  him  by  consan- 
guinity within  the  forbidden  degrees.  That  she  had  no  in- 
heritable blood  for  the  purposes  of  descent  and  distribution 
does  not  alter  the  actual  and  natural  relation.  Kent  says, 
while  speaking  of  the  general  legislation  relative  to  bastards, 
*'  this  relaxation  in  the  laws  of  so  many  of  the  states  of  the 
severity  of  the  common  law  rests  upon  the  principle  that  the 
relation  of  parent  and  child,  which  exists  in  this  unhappy 
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case  in  all  its  native  and  binding  force,  ought  to  produce  the 
ordinary  legal  consequences  of  that  consanguinity":  2  Kent's 
Com.  *213.  It  was  early  held  to  be  unlawful  for  a  bastard  to 
marry  within  the  Levitical  degrees  {Hains  v.  Jeffel,  1  Ld. 
Raym.  68), — a  doctrine  which  of  necessity  recognized  relation- 
ship and  consanguinity. 

But  our  statutes  leave  no  room  for  any  reasonable  doubt. 
The  Penal  Code,  section  302,  enacts  that  "persons  being  within 
the  degrees  of  consanguinity,  within  which  marriages  are  de- 
clared by  law  to  be  incestuous  and  void,  "who  shall  intermarry 
with  each  other,  or  who  shall  commit  adultery  or  fornication 
with  each  other,  shall,  upon  conviction,  be  punished,"  etc. 
This  enactment  is  taken  from  the  Revised  Statutes  (pt.  4, 
c.  1,  tit.  5,  art.  2,  sec.  12),  and  its  reference  is  to  the  provision 
as  to  marriage  (pt.  2,  c.  8,  tit.  1,  art.  1,  sec.  3).  That  declares 
marriages  between  parents  and  children  incestuous  and  void, 
and  specially  includes  illegitimate  as  well  as  legitimate  chil- 
dren. Since,  therefore,  the  consanguinity  between  father  and 
daughter,  although  the  latter  be  illegitimate,  is  by  law  declared 
to  make  their  marriage  incestuous  and  void,  the  provision  of 
the  Penal  Code  applies  to  the  same  relation,  and  describes  the 
crime  of  incest.  Beyond  its  utter  want  of  merit,  the  defense 
has  no  foundation  in  the  law. 

A  technical  variance  between  the  indictment  and  proof  was 
asserted  to  exist  and  pressed  upon  our  attention.  The  indict- 
ment gave  the  name  of  the  daughter  as  "Georgiana  Towne, 
commonly  known  as  Georgiana  Lake."  There  was  no  ques- 
tion of  her  identity,  for  she  was  present  during  the  trial,  and 
was  identified  by  the  witnesses.  The  proof  shows  that  sh* 
was  named  Georgiana  Jeanette,  and  by  an  abbreviation  of  the 
middle  name,  was  generally  spoken  of  as  Nettie  Lake.  It 
was  no  misnomer  to  describe  her  as  Georgiana  Lake.  Her 
name  was  Georgiana,  and  she  was  commonly  called  Lake. 
Her  father  acknowledged  her  as  his  daughter,  and  she  com- 
monly bore  his  name,  so  that  her  true  name  in  full  was 
G«orgiana  Jeanette  Lake,  and  it  was  no  variance  to  describe 
her  as  Georgiana  Lake,  and  the  question  of  identity  was  put 
at  rest  by  her  presence. 

Other  technical  variances  were  urged,  and  complaints  of  the 
character  of  some  of  the  testimony.  They  are  not  founded 
upon  any  exceptions  taken  by  the  prisoner,  and  do  not  eeem 
to  us  to  justify  a  conclusion  of  error  in  the  proceedings. 

The  judgment  should  be  affirmed. 


846  Matter  op  Dawson.  [New  York, 

VARiAircB  nf  MiBDLB  Namk  in  iNDiCTinENT  13  Immatkbial:  Bdmundson 
r.  State,  17  Ala.  179;  62  Am.  Deo.  169;  fortho  law  recognizea  but  one 
christian  name:  Choen  v.  State,  62  Ind.  847;  21  Am.  Rep.  179,  and  note  181| 
TucJcer  t.  People,  122  111.  683. 


Matter  op  Dawson. 

fUO  New  Yoek,  114.] 
Loss  OF  MoxET  Paid  to  Sheriff  umdeb  Attachment  ob  Gabnishhent, 
resulting  from  the  eubsequent  absconding  of  that  officer,  must  be  bomo 
by  the  plaintiff. 

Motion  to  direct  the  amendment  of  a  return  bo  as  to  show 
that  a  judgment  had  been  satisfied.  An  attachment  had 
issued  in  the  suit  of  Wilson  v.  Dawson,  under  which  a  debt  due 
to  Dawson  from  McDowell,  Pierce,  &  Co.  had  been  garnished. 
Subsequently,  at  the  instance  of  plaintiff,  McDowell,  Pierce,  & 
Co.,  had  been  required,  by  order  of  court,  to  pay,  and  had 
paid,  the  amount  due  from  them  to  A.  V.  Davidson,  the 
sheriff,  who  misappropriated  it,  and  then  absconded.  After- 
wards, judgment  in  the  action  was  entered  against  Dawson, 
and  he  paid  thereon  a  sum  which,  if  added  to  the  payment 
made  to  the  sheriff  by  McDowell,  Pierce,  &  Co.,  would  satisfy 
the  judgment.  Dawson  petitioned  the  court  to  have  a  deputy 
of  the  absconded  sheriff  amend  his  return  on  the  execution, 
and  that  the  judgment  be  canceled  of  record.  The  petition 
was  granted.  The  plaintiffs  appealed.  The  general  term 
affirmed  the  order  granting  the  petition.  Whereupon  plaintiffs 
Again  appealed. 

H.  D.  HotchkisSf  for  the  appellants. 

Robert  P.  Rudd,  for  the  respondent. 

Earl,  J.  In  June,  1885,  Wilson  and  Knowlton  commenced 
an  action  in  the  supreme  court  against  Dawson  to  recover 
damages  for  breach  of  contract,  and  obtained  an  attachment 
against  Dawson's  property  on  the  ground  of  his  non-residence. 
The  attachment  was  issued  to  Alexander  V.  Davidson,  then 
sheriff  of  New  York  County,  and  he  attached  a  certain  debt 
owing  from  McDowell,  Pierce,  &  Co.  to  Dawson.  Such  pro- 
ceedings were  thereafter  taken  in  that  action,  on  behalf  of  the 
plaintiffs,  that  McDowell,  Pierce,  &  Co.  paid  upon  the  debt 
attached,  to  Davidson,  as  sheriff,  the  sum  of  $2,316.43. 
Thereafter,  and  before  judgment  and  execution  in  the  action. 
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Davidson  misappropriated  the  money,  and  absconded.  The 
question  now  to  be  detepmined  is,  Who  is  to  bear  the  loss  of 
the  sheriflf's  misconduct  and  default,  —  the  plaintiffs  or  the 
defendant?  We  think  the  loss  should  fall  upon  the  plaintiffs. 
If  this  money  had  been  seized  by  virtue  of  an  execution,  and 
the  defendant  had  been  deprived  thereof,  it  is  well  settled  that 
the  loss  would  fall  upon  the  plaintiffs,  and  that  to  the  extent 
of  the  property  thus  taken  the  judgment  and  execution  would 
be  satisfied:  People  v.  Hopson,  1  Denio,  674;  Peck  v.  Tiffany,  2 
N.  Y.  451.  In  those  cases  the  loss  was  held  to  fall  upon  the 
judgment  creditors,  because  property  of  the  defendants  was 
taken  and  lost  to  them  in  consequence  of  legal  measures  in- 
stituted by  the  creditors.  We  think  the  same  rule,  and  for 
precisely  the  same  reasons,  should  be  applied  to  a  case  of 
property  seized  by  virtue  of  an  attachment.  An  attachment 
differs  from  an  execution  in  that,  by  virtue  of  it,  the  property 
of  the  alleged  debtor  is  seized  in  advance  for  the  satisfaction 
of  any  judgment  that  may  thereafter  be  recovered  in  the  ac- 
tion; and  during  the  pendency  of  the  action  the  property  is 
held  by  the  attaching  officer  as  security  for  the  judgment 
thereafter  to  be  recovered.  As  in  the  case  of  an  execution,  the 
property  is  seized  at  the  instigation  of  the  attaching  creditor, 
and  for  his  benefit;  and  if  it  is  lost  to  the  debtor,  the  loss 
should  fall  upon  the  creditor,  and  he  should  take  his  remedy 
against  the  sheriff  upon  his  official  bond. 

When  one  of  two  innocent  parties  must  suffer  by  the  wrong 
of  a  third  party,  it  is  frequently  difficult  to  find  an  intelligible 
ground  for  placing  the  loss  upon  the  one  rather  than  upon  the 
other;  and  the  difficulty  is  solved,  without  any  other  reason, 
by  holding  that  that  one  should  bear  the  loss  who  put  it  in 
the  power  of  the  third  party  to  commit  the  wrong.  That  rule 
may  be  applied  here.  The  plaintiffs  not  only  caused  the  at- 
tachment to  be  issued  to  the  sheriff,  but  they  procured  the 
order  which  compelled  McDowell,  Pierce,  &  Co.  to  pay  the 
defendant's  money  to  the  sheriff. 

If  this  money  had  been  seized  by  virtue  of  an  execution,  it 
would  at  once  have  operated  as  a  payment  pro  tanto  upon  the 
execution.  Here,  in  theory  of  law,  the  money  is  in  the  posses- 
sion of  the  sheriff;  and  when  execution  was  issued  to  him,  it 
was  at  once  applicable  thereon,  and  must  be  deemed  to  have 
been  so  applied.  If  the  sheriff  had  been  found  within  hia 
county,  and  the  execution  had  actually  been  delivered  to  him, 
he  could  not  have  returned  the  same  unsatisfied,  but  could 
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have  been  compelled  to  return  the  same  satisfied  as  to  the 
amount  of  money  received  by  him  upon  the  attachment: 
Code,  sec.  708.  And  such  a  return  would  have  been  con  el  u- 
ervo  in  favor  of  the  defendant,  and  would  have  left  the  plain- 
tifis  with  their  remedy  against  the  sherifi"  for  money  received 
by  him. 

Wo  are  therefore  of  opinion  that  the  order  should  be  af- 
firmed, with  costs.  

Loss  01  Pkopirtt  bt  DEyAULx  OH  Dishonesty  of  Sheblft,  while  in  hia 
bands  under  e^ecation  or  attachment,  mast  generally  be  borne  by  the  plain- 
tiff:  Comelma  v.  Bw/<yrd,  28  Tex.  203;  91  Am.  Deo.  309,  and  note. 


Hbreington  V.  Village  of  Lansingburqh. 

lUO  Nbw  Yoek,  145.J 
CJlTT    IS    KOT    AnSWBRABLB    FOB    ACT    OB  NbGU;C!T    OF  CJONTBACTORS    "WhO 

ABB  CoKSTBUCTiNO  A  Sewer  in  ono  of  its  streets,  and  who,  while  en- 
gaged in  the  prosecution  of  their  work,  fire  off  a  blast,  whereby  plain- 
tiff's horses,  then  on  an  adjacent  street  in  perfect  repair,  are  frightened, 
and  the  plaintiff,  while  attempting  to  control  them,  suffers  serious  injuries. 

Action  for  damages.  Plaintifi"  was  nonsuited,  and  having 
appealed  to  the  general  term,  the  judgment  of  nonsuit  was 
there  affirmed. 

Edgar  L.  FuraTnaUy  for  the  appellant. 

Henry  A.  Merritt,  for  the  respondent. 

Eabl,  J.  The  defendant  is  a  municipal  corporation,  and 
by  its  charter  is  clothed  with  power  to  cause  the  construction 
of  sewers.  On  the  twenty-third  day  of  October,  1878,  it  made 
and  entered  into  a  contract  in  writing  with  Broderick  and 
Ellis  for  the  construction  of  a  sewer  in  and  through  one  of  its 
streets,  called  State  Street.  The  specifications  for  the  work 
provided  that  all  damages  arising  from  blasting  to  be  done  in 
the  construction  of  the  sewer  should  be  paid  for  by  the  con- 
tractors. State  Street  crossed  Market  Street  at  right  angles. 
On  the  seventh  day  of  December,  1878,  the  plaintifi"  came  into 
the  village  with  a  team,  and  tied  his  horses  to  a  post  in  Mar- 
ket Street,  about  fifteen  feet  from  State  Street,  in  front  of  a 
grocery,  and  went  into  the  grocery,  and  while  there  the  con- 
tractors fired  a  blast  in  State  Street,  which  frightened  the 
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team.  The  plaintiflf  rushed  from  the  grocery,  and  while  at- 
tempting to  control  the  team,  was  severely  injured.  The 
place  where  the  blast  was  fired  was  about  two  hundred  feet 
from  Market  Street,  and  the  team  where  it  was  fastened  in 
Market  Street  was  not  visible  from  the  place  of  the  blasting. 
The  claim  of  the  plaintiff  is,  that  the  defendant  is  responsible 
to  him  for  the  injury  he  sustained  in  consequence  of  the  fright- 
ening of  the  horses  by  the  blast. 

At  the  place  where  the  horses  were  fastened,  the  street  was 
in  perfect  condition,  and  the  horses  did  not  become  restless  or 
frightened  from  anything  existing  in  the  street,  and  the  acci- 
dent was  in  no  way  caused  by  any  imperfect  condition  of  the 
street,  but  simply  by  noise  resulting  from  the  blast. 

If  there  was  any  culpable  carelessness  which  caused  the 
injury  to  the  plaintiff,  it  was  that  of  the  contractors.  They 
had  entire  control  of  the  work  and  the  manner  of  its  perform- 
ance. They  could  choose  their  own  time  for  firing  the  blasts, 
and  select  their  own  agents  and  instrumentalities.  They 
could  make  the  charges  of  powder  large  or  small,  and  they 
could,  in  some  degree,  smother  the  blasts  bo  as  to  prevent 
falling  rocks,  and  much  of  the  noise  of  the  explosion;  or  they 
could  carelessly  omit  all  precautions,  and  for  the  consequences 
of  their  negligence  they  alone  would  be  responsible.  If  it  was 
a  prudent  thing  to  notify  persons  in  the  vicinity  of  the  blast 
before  it  was  fired,  then  the  contractors  should  have  given  the 
notice;  but  the  duty  to  give  it  did  not  devolve  upon  the  vil- 
lage. And  for  these  conclusions  the  cases  of  Pack  v.  Mayor 
etc.,  8  N.  Y.  222,  Kelly  v.  Mayor  etc.,  11  Id.  432,  and  McCafferfy 
V.  Spuyten  Duyvil  etc.  R.  R.  Co.,  61  Id.  178,  19  Am.  Rep.  267, 
are  ample  authority. 

It  is  conceded  by  the  learned  council  for  the  appellant  that 
if  the  plaintiff  had  been  hit  by  a  fragment  of  rock  thrown  by 
the  blast,  the  defendant  would  not  have  been  and  the  contrac- 
tors would  alone  have  been  responsible.  So,  too,  if  a  fragment 
of  rock  had  struck  one  of  the  horses,  or  had  fallen  or  passed 
near  them,  and  thus  had  frightened  them,  causing  the  injury 
to  the  plaintiff,  within  the  authorities  cited  the  defendant 
would  not  have  been  responsible.  And  for  precisely  the  same 
reason  no  responsibility  rests  upon  it  because  the  team  was 
frightened  by  the  noise  of  the  exploison.  A  rule  which  would 
cast  responsibility  upon  the  defendant  for  injuries  resulting 
firom  the  noise  of  the  explosion,  and  exempt  it  from  responsi- 
bility for  injuries  caused  by  fragments  of  rock  thrown  by  the 
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explosioD,  would  rest  upon  no  rational  basis,  and  require  dis- 
tinctions too  fine  for  the  practical  administration  of  justice. 
The  judgment  should  be  aflSrmed,  with  costs. 

LiABiLTTT  o»  City  fob  Neglect  of  Contractors:  See  the  notes  to  Detroit 
v.  Beckman,  22  Am.  Rep.  510,  511;  St.  Paul  v.  Seiiz,  74  Am.  Dec.  761,  762. 
As  to  liability  for  neglect  of  street  contractors,  see  the  note  to  Erie  v. 
Caulldtu,  27  Am.  Hep.  647-650;  and  see  HiUdorf  v.  St.  Louis,  45  Mo.  04; 
100  Am.  Dec.  357,  and  note. 


Tabbbll  v.  Royal  Exchange  Shipping  Company. 

[UO  New  Yoek,  17aj 

DzLiYERT  Which  will  Disohasob  ▲  Common  Carrucb  hat  bb  Con< 
aTRUonvE. 

Common  Carrier.  — To  Constitutb  a  Constbuctivb  Deutbrt,  the  carrier 
most,  if  practicable,  give  notice  to  the  consignee  of  the  arrival,  and 
when  this  has  been  done,  and  the  goods  are  discharged  in  the  usual  and 
proper  place,  and  reasonable  opportunity  afforded  to  the  consignee  to  re* 
move  them,  the  liability  of  the  carrier  as  such  terminates. 

Common  Carrier.  —  Dtmr  of  Consioneb  to  Eeceivb  and  Take  Goods  is 
aa  imperative  as  the  duty  of  the  carrier  to  deliver  them.  He  cannot,  at 
his  option,  continue  the  stringent  liability  of  the  carrier,  but  must  act 
promptly  in  taking  the  goods.  If  he  does  not,  the  liability  of  the  car- 
rier as  an  insurer,  nevertheless,  ends. 

Carrier's  General  Dutt  is  not  Essentially  Varied  or  Limited  by  a 
Supitlation  in  the  Bill  of  Ladinq  that  the  goods  are  "to  be  deliv- 
ered from  the  ship's  deck  (when  the  ship-owner's  responsibility  shall 
cease)  at  the  port  of  New  York,"  nor  by  a  stipulation  that  the  goods 
were  "  to  be  received  by  the  consignees  immediately  the  vessel  is  ready 
to  discharge,  or  otherwise  they  will  be  landed  and  stored,  at  the  solo  ex- 
pense and  risk  of  the  consignees,  in  the  warehouses  provided  for  that 
purpose,  or  in  the  public  store,  as  the  collector  of  the  port  shall  direct. 

Carrier's  Liability  as  Carrier  was  Held  to  have  Terminated  when 
it  appeared  that  he  gave  the  consignee  prompt  notice  of  the  arrival  of 
the  goods,  and  thereafter  discharged  them  at  the  proper  wharf,  where  they 
were  suffered  to  remain  three  days. 

Though  Carrier's  Liability  as  Such  has  Terminated  by  a  Constructtvb 
Delivery  of  the  Goods,  he  remains  answerable  for  the  negligence  of  him* 
self  or  his  servants,  whereby  goods  remaining  in  his  possession  are  lost. 

Carrier  Who  Wishes  to  Wholly  Terminate  his  Liability  for  Goods 
MUST  Warehouse  Them;  otherwise  he  is  charged  with  a  duty  as  bailee 
or  warehouseman  to  take  ordinary  care  of  the  property. 

Carrier — Exoefhon  in  Bill  of  Lading  against  Loss  by  Theft  will 
HOT  Relieve  the  Carrier  from  liability  for  loss  of  goods  resulting  from 
hia  negligence  in  permitting  them  to  be  taken  from  his  custody,  after 
they  had  been  constructively  delivered  to  the  consignees,  by  one  who 
took  them  without  intent  to  steal.  This  exception  must  be  construed  an 
operating  only  while  the  goods  are  in  possession  of  the  carriers  aa  rach 
ander  the  bill  of  lading. 
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Trial  of  a  Cause  upon  the  Theoet  that  the  Complaint  Includes,  a 
Pakticular  Cause  op  Action,  without  objection,  precludes  the  defend- 
ant from  objecting  in  the  appellate  court  that  such  cause  was  not  alleged 
in  the  complaint. 

Action  to  recover  damages  for  non-delivery  of  eixty-three 
Blabs  of  tin,  shipped  by  steamer  from  Singapore,  India,  to  Lon- 
don, and  thence  by  the  Monarch  line  to  New  York.  When  the 
tin  reached  New  York,  notice  was  given  to  the  assignees  of  the 
bill  of  lading,  who  obtained  a  permit  at  the  custom-house  for 
its  discharge.  Two  days  later  they  paid  the  freight,  and  ob- 
tained an  order  for  the  delivery  of  the  tin,  addressed  to  the 
clerk  of  the  steamer  on  which  it  had  been  shipped.  They  left 
the  order  on  the  same  day  with  the  clerk,  indorsed  "  Deliver 
to  our  order  only."  On  the  same  day  the  tin  was  discharged 
from  the  vessel.  On  the  next  day  a  weigher,  sent  by  the  as- 
signees to  defendant's  wharf,  weighed  the  tin  and  divided  it 
into  five-ton  lots.  Three  days  later  it  was  found  that  sixty- 
three  slabs  were  missing;  but  there  was  nothing  to  show  when 
nor  by  whom  they  had  been  taken.  The  court  found  that 
"  the  part  of  the  wharf  where  the  tin  lay  was  the  private  wharf 
of  the  defendant.  It  was  covered  with  a  substantial  building, 
the  doors  of  which  were  locked  at  night.  Two  watchmen  were 
employed  by  the  defendant  to  watch  the  wharf  by  day  and 
four  by  night,  and  due  care  had  been  taken  in  their  selection. 
There  was  also  a  competent  person  in  the  employ  of  the  de- 
fendant to  keep  a  tally  of  the  cargo  taken  away  by  merchants, 
and  to  take  receipts  for  it."  The  trial  court  found  for  the 
plaintiff.  On  appeal  to  the  general  term,  the  judgment  was 
reversed:  See  21  Jones  &  S.  190.  From  such  judgment  of  re- 
versal this  appeal  was  prosecuted. 

Charles  Blandy,  for  the  appellants. 

William  Allen  Butler,  for  the  respondent. 

Andrews,  J.  The  bill  of  lading  contained  special  clauses 
defining  the  obligation  of  the  carrier  in  respect  to  the  delivery 
of  the  goods,  and  also  the  duty  of  the  consignees  as  to  receiv- 
ing them.  By  the  first  of  the  clauses  referred  to,  the  goods 
were  "to  be  delivered  from  the  ship's  deck  (when  the  ship- 
owner's responsibility  shall  cease)  at  the  port  of  New  York," 
and  by  the  second  it  was  declared  that  the  goods  were  "to  be 
received  by  the  consignees  immediately  the  vessel  is  ready  to 
discharge,  or  otherwise  they  will  be  landed  and  stored,  at  the 
«ole  expense  and  risk  of  the  consignees,  in  the  warehouse? 
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provided  for  that  purpose,  or  in  the  public  store,  as  the  col- 
lector of  the  port  of  New  York  shall  direct."  Among  the 
exceptions  in  the  bill  of  lading  is  one  against  loss  by  "pirates, 
robbers,  thieves,  etc.,  whether  such  perils  or  things  arise  from 
the  negligence,  default,  or  error  in  judgment  of  the  pilot, 
master,  mariners,  engineers,  stevedores,  agents,  or  other  per- 
sons in  the  service  of  the  ship-owner,  and  occur  before,  during 
the  voyage,  or  at  the  port  of  discharge."  It  is  conceded  that 
the  sixty-three  slabs  of  tin,  the  value  of  which  the  plaintiff 
seeks  to  recover  in  his  action,  have  been  lost  and  have  never 
come  to  the  actual  possession  of  Mayer  Brothers  &  Co.,  or 
their  assignees.  The  necessary  conclusion  from  the  evidence 
is,  that  they  were  removed  from  the  wharf  of  the  defendant 
after  they  had  been  discharged  from  the  ship,  by  some  one, 
without  authority  of  the  true  owner.  The  finding  that  they 
were  not  taken  by  theft  leads  to  the  alternative  conclusion 
that  they  were  taken  by  some  person  other  than  the  true 
owner,  by  mistake,  but  with  the  passive  acquiescence,  at 
least,  of  the  persons  in  charge  of  the  wharf.  If  the  original 
taking  was  not  felonious,  it  is  diflBcult  to  resist  the  conclusion 
that  there  was  a  subsequent  felonious  appropriation,  in  view 
of  the  fact  that  the  property  has  never  been  returned,  and  that 
all  efforts  to  trace  it  have  proved  unavailing.  But  whether 
taken  by  felony  or  mistake,  there  can  be  no  reasonable  doubt 
that  the  tin  in  question  passed  from  the  wharf  of  the  defend- 
ants through  the  usual  gate  through  which  goods  were  taken, 
and  under  the  observation  of  the  persons  in  charge.  The 
weight  of  each  slab  exceeded  one  hundred  pounds.  The  ship 
lay  against  the  wharf.  The  wharf  was  inclosed  on  all  sides. 
On  the  water  side  there  was  a  gate  for  the  discharge  of  cargo 
onto  the  pier.  There  were  two  other  gates,  one  for  the  en- 
trance of  trucks  and  one  through  which  the  loaded  trucks 
passed  on  leaving  the  wharf. 

It  is  a  reasonable  inference  that  whether  the  tin  was  taken 
by  felony  or  mistake,  the  loss  would  have  been  prevented  if 
the  defendant's  agents  in  charge  of  the  wharf  had  required 
from  the  person  taking  the  tin  an  exhibition  of  his  authority, 
and  had  followed  the  rule  prescribed  by  the  defendant,  re- 
quiring the  gateman  to  inspect  goods  passing  the  gate,  and 
to  take  receipts  from  cartmen  before  permitting  goods  to  leave 
the  wharf.  It  is  not  claimed  that  any  authority  was  exhib- 
ited to  the  defendant's  agents  other  than  the  original  order  of 
Mayer  Brothers  &  Co.,  indorsed  to  Lucius  Hart  &  Co.,  on  the 
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28th,  to  deliver  the  twenty-five  tons  of  tin  embraced  in  the 
order,  nor  that  any  receipt  was  taken  by  the  gateman  for 
the  sixty-three  missing  slabs.  The  trial  judge  found,  in  sub- 
stance, that  the  defendant  never  delivered  the  tin  pursuant 
to  its  contract  of  carriage,  but  held  it,  at  the  time  of  the  loss, 
in  its  capacity  of  carrier,  subject  to  the  rigorous  liability  im- 
posed upon  carriers  by  the  common  law,  except  as  modified 
by  the  bill  of  lading,  and  that  the  tin  was  not  lost  by  any  of 
the  perils  excepted  in  the  bill  of  lading.  But  the  trial  judge 
placed  the  right  of  the  plaintiff  to  recover  on  an  additional 
ground,  viz.,  actual  negligence  on  the  part  of  the  defendant's 
agents  and  servants  in  the  care  of  the  goods  while  on  the 
wharf,  by  reason  of  which  they  were  lost;  and  held  that,  as- 
suming it  was  not  liable  as  carrier  under  the  contract  of  af- 
freightment, it  was  liable  for  a  breach  of  duty  to  use  ordinary 
care  in  the  protection  and  preservation  of  the  goods. 

We  concur  in  the  conclusioa  of  the  general  term  that  the 
judgment  of  the  trial  court  cannot  be  supported  on  the  lia- 
bility of  the  defendant,  as  carrier,  under  the  bill  of  lading. 
The  general  principle  that  the  duty  and  obligation  of  a  com- 
mon carrier  by  water  does  not  ipso  facto  cease  on  the  unload- 
ing of  goods  from  the  ship  and  their  deposit  upon  a  wharf, 
and  especially  where  the  place  of  discharge  is  also  the  termi- 
nus of  the  particular  voyage,  is  the  settled  doctrine  of  this 
court,  and  the  generally  accepted  doctrine  of  the  maritime 
law.  The  obligation  of  the  ship-owner  is  not  only  to  carry 
the  goods  to  the  port  of  destination,  but  to  deliver  them  there 
to  the  consignee.  But  a  delivery  which  will  discharge  the 
carrier  may  be  constructive,  and  not  actual.  To  constitute  a 
constructive  delivery,  the  carrier  must,  if  practicable,  give 
notice  to  the  consignee  of  the  arrival,  and  when  this  has  been 
done,  and  the  goods  are  discharged  in  the  usual  and  proper 
place,  and  reasonable  opportunity  afforded  to  the  consignee  to 
remove  them,  the  liability  of  the  carrier,  as  such,  terminates. 
The  duty  of  the  consignee  to  receive  and  take  the  goods  is  as 
imperative  as  the  duty  of  the  carrier  to  deliver.  Both  obliga- 
tions are  to  be  reasonably  construed,  having  reference  to  the 
circumstances.  The  stringent  liability  of  the  carrier  cannot 
be  continued  at  the  option  or  to  suit  the  convenience  of  the 
consignee.  The  consignee  is  bound  to  act  promptly  in  taking 
the  goods;  and  if  he  fails  to  do  so,  whatever  other  duty  may 
rest  upon  the  carrier  in  respect  to  the  goods,  his  liability  as 

insurer  is,  by  such  failure,  terminated:  Redmond  v.  Liverpool 
Am.  St.  Ebp..  Vou  VI.  — 28 
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Co.,  46  N.  Y.  678;  7  Am.  Rep.  390;  Hedges  v.  Hudson  R.  R.  R. 
Co.,  49  N.  Y.  223. 

In  the  present  case,  prompt  notice  of  the  arrival  of  the  goods 
was  given  by  the  defendant  to  Mayer  Brothers  &  Co.  They 
were  discharged  from  the  ship  on  Monday,  September  27th, 
and  deposited  on  th?  proper  wharf  The  consignees  had  three 
full  days  thereafter  in  which  they  could  have  removed  the 
tin  before  the  1st  of  December,  the  day  when  the  loss  was 
discovered.  They  were  not  prevented  from  removing  it  from 
the  wharf  during  those  days  by  any  act  of  the  defendant,  or 
by  any  vis  major,  and  it  is  very  clear  that  its  removal  during 
that  time  was  practicable  in  the  exercise  of  due  diligence  by 
the  consignees:  Richardson  v.  Goddard,  23  How.  28.  Under 
these  circumstances,  the  defendant,  under  the  authorities, 
must  be  held  to  have  made  delivery  of  the  tin  under  its  con- 
tract as  carrier,  and  to  have  discharged  itself  from  its  custody 
as  such;  and  as  the  loss,  upon  the  evidence  and  findings,  must 
be  held  to  have  occurred  after  notice  to  the  consignees  of  ar- 
rival, and  the  lapse  of  a  reasonable  time  for  the  removal  of 
the  tin  from  the  wharf,  the  general  term  properly  overruled 
the  first  ground  of  liability  asserted  by  the  plaintifl'.  The 
general  duty  of  a  carrier  to  deliver,  and  of  a  consignee  to  re- 
ceive, as  defined  in  the  authorities  to  which  we  have  referred, 
is  not,  we  think,  essentially  changed  by  the  clause  in  the  bill 
of  lading  that  the  goods  are  to  be  delivered  "  from  the  ship's 
deck,  when  the  ship-owner's  responsibility  shall  cease,"  or  by 
the  clause  that  the  goods  are  to  be  received  by  the  consignee 
"immediately  the  vessel  is  ready  to  discharge":  Collins  v. 
Bums,  63  N.  Y.  1;  Gleadell  v.  Thomson,  66  Id.  194.  The  de- 
fendant, in  our  view,  is  not  liable  as  carrier,  for  the  reason 
that  it  had  made  delivery  as  such  according  to  the  general 
rule  governing  the  liability  of  carriers  by  water. 

But  this  conclusion  does  not  meet  the  other  ground  of  lia- 
bility asserted  and  found  by  the  trial  court,  viz.,  that  the 
defendant  neglected  to  exercise  due  and  proper  care  of  the  tin, 
and  negligently  permitted  it  to  be  taken  from  its  wharf  by 
strangers,  which  is  the  substance  of  the  findings  on  this  branch 
of  the  case.  It  is  claimed  by  the  learned  counsel  for  the  re- 
spondent that  this  cause  of  action  was  not  alleged  in  the  com- 
plaint, and  that  the  action  was  brought  exclusively  upon  the 
contract  of  affreightment,  and  the  duty  of  the  defendant  to  make 
delivery  under  the  bill  of  lading.  The  case  was  tried  upon  both 
thecries  of  liability,  and  no  objection  was  made  that  a  cause 
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of  action  for  negligence,  in  not  properly  caring  for  the  tin  after 
the  strict  liability  of  the  defendant  as  carrier  has  ceased,  was 
not  within  the  issues.  It  is  now  too  late  to  take  this  objec- 
tion: Wellington  v.  Morey,  90  N.  Y.  656;  Vann  v.  Rouse,  94 
Id.  407.  There  can  be  no  doubt,  we  suppose,  that  in  many 
cases  a  carrier's  whole  duty  in  respect  to  goods  carried  by  him 
is  not  discharged  by  a  constructive  delivery  terminating  his 
strict  responsibility  as  carrier.  Although  a  consignee  may 
neglect  to  accept  or  receive  the  goods,  the  carrier  is  not  thereby 
justified  in  abandoning  them,  or  in  negligently  exposing  them 
to  injury.  The  law  enables  him  to  wholly  exempt  himself 
from  responsibility  in  such  a  contingency  by  giving  him  the 
right  to  warehouse  the  goods.  When  this  is  done,  he  is  no 
longer  liable  in  any  respect,  and  if  they  are  subsequently  lost 
by  the  negligence  of  the  warehouseman,  the  carrier  is  not 
liable:  Redmond  v.  Liverpool  Co.,  46  N.  Y.  578;  7  Am.  Rep. 
390,  and  cases  cited.  But  so  long  as  he  has  the  custody  of 
the  goods,  although  there  has  been  a  constructive  delivery 
which  exempts  him  from  liability  as  carrier,  there  supervenes 
upon  the  original  contract  of  carriage  by  implication  of  law  a 
duty  as  bailee  or  warehouseman  to  take  ordinary  care  of  the 
property.  This  duty  of  ordinary  care  rested  upon  the  defend- 
ant in  this  case.  The  tin,  it  is  true,  was  placed  by  the  act  of 
the  defendant  under  the  dominion  of  the  consignees  for  the 
purposes  of  weighing  and  removal;  but  nevertheless,  as  between 
the  defendant  and  the  consignees  and  their  assignees,  the 
actual  custody  of  the  part  not  removed  by  the  consignees  or 
their  assignees  remained  at  all  times  in  the  defendant.  It 
was  deposited  on  its  private  wharf,  to  which  alone  it,  its  ser- 
vants, and  those  permitted  by  it,  had  access.  The  tin  could 
not  have  been  removed  against  their  consent.  It  was,  in  fact, 
removed  by  some  one  unknown,  by  their  tacit  acquiescence, 
doubtless  without  any  fraud  on  their  part,  but  nevertheless, 
its  removal  by  a  stranger  was  made  possible  by  reason  of  an 
omission  on  the  part  of  the  defendant's  servants  to  take  the 
precautions  against  misdelivery  which  the  defendant  had 
deemed  it  proper  to  prescribe  to  prevent  such  an  occurrence. 
The  trial  court  found  that  the  omission  to  take  these  precau- 
tions was  negligence.  We  do  not  perceive  why  this  finding  is 
not  supported  by  evidence.  If  there  was  negligence  on  the 
part  of  the  servants  of  the  defendant  which  occasioned  or  con- 
tributed to  the  loss,  the  doctrine  of  respondeat  superior  applies, 
and  makes  it  in  law  the  negligence  of  the  defendant.    The 
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delay  of  the  consignees  in  removing  the  tin  had  no  legal  con- 
nection with  this  breach  of  duty  by  the  defendant,  and  cannot 
justly  be  considered  as  a  concurring  cause  of  the  loss.  The 
exceptions  in  the  bill  of  lading  of  loss  by  thieves,  etc.,  do  not 
exempt  the  defendant  from  liability,  for  the  reasons, — 1.  That 
it  was  found  by  the  trial  court  that  the  tin  was  not  lost  by 
theft  J  and  2.  By  the  true  construction  of  the  contract  the  perils 
excepted  were  those  which  should  happen  before  or  during 
the  voyage,  and  while  the  goods  were  in  the  possession  of  the 
carriers  as  such  under  the  bill  of  lading. 

Upon  the  whole  case,  we  are  of  opinion  that  the  original 
judgment  is  supported  upon  the  ground  of  actual  negligence 
of  the  defendant  after  the  contract  of  carriage  had  been  per- 
formed in  omitting  to  exercise  ordinary  care  in  the  custody  of 
the  tin.  It  was  found  by  the  trial  judge,  upon  the  request  of 
the  counsel  for  the  defendant,  that  the  plaintiff  owned,  by 
assignment,  the  claim  in  suit,  and  no  question  can  now  be 
made  as  to  the  right  of  the  plaintiflf  to  maintain  the  action. 

For  the  reasons  stated,  we  think  the  general  term  erred  in 
reversing  the  judgment,  and  the  order  of  reversal  should  there- 
fore be  reversed,  and  the  judgment  of  the  trial  court  affirmed. 

What  m  Sufficibut  Deltvery  to  Terbunatb  LiABttrrr  op  Commoh 
Cabrieb:  See  the  notes  to  Ostrander  v.  Brown,  8  Am.  Dec.  214-219,  and 
Famiei-a'  etc  Bank  v.  Champlain  T.  Co.,  42  Id.  497.  Carrier  ia  bound  to 
give  consignee  notice  of  arrival  of  goods,  and  a  reasonable  opportunity  to 
take  them  away,  and  thereafter  he  holds  them  simply  as  a  warehouseman, 
and  is  liable  only  for  ordinary  negligence:  McMillan  v.  Michigan  S.  R.  It.  Co., 
16  Mich.  79;  93  Am.  Dec.  208;  Hermann  v.  Goodrich,  21  Wis.  543;  94  Am. 
Dec.  563;  Adams  Exp.  Co.  v.  Darnell,  31  Ind.  20;  99  Am.  Dec.  582;  Slienk  v. 
Philadelphia  S.  P.  Co.,  60  Pa.  St.  109;  100  Am.  Dec.  541.  FaUure  of  the 
consignee  to  take  goods  away  at  the  earliest  practicable  moment  is  held  to 
operate  as  a  consent  that  the  goods  shall  remain  in  the  carrier's  possession 
under  the  more  limited  liability  of  a  warehouseman:  Wood  v.  Crocker,  18 
Wis.  345;  86  Am.  Dec.  773. 
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[UO  New  York,  287. J 

DAjfAGKB. — One  Who  Suvtebs  tbou  a  Bbeach  of  a  CkjNXEAcrr  kust  so 
Act  as  to  Mae:e  his  Damage.s  as  small  as  he  reasonably  can.  He  must 
not,  by  inattention,  want  of  care,  or  inexcusable  negligence,  permit  his 
damage  to  grow,  and  then  charge  it  all  to  the  other  party. 

Damages  tor  CIonvebsion  of  Property,  in  Good  Faith  amd  under  a 
Mistake  as  to  its  Owner's  Rights,  are  not  measured  by  the  highest 
market  price  up  to  the  day  of  the  trial.     In  such  a  case,  the  duty  of  the 
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injured  party  is  to  repurchase  the  property  in  a  reasonable  time;  and 
whether  he  does  so  or  not,  his  damages  cannot  exceed  the  highest  price 
reached  within  a  reasonable  time  after  he  has  learned  of  snch  conversion. 
What  is  a  Reasonable  Timk  in  which  person  whose  stock  has  been  con* 
verted  by  one  acting  in  good  faith  should  repurchase  stock  of  like 
amonnt  to  fix  the  measure  of  damages  is,  when  the  facts  are  undisputed 
and  different  inferences  cannot  reasonably  be  drawn  from  the  same  facts, 
a  question  of  law. 

Action  to  recover  damages  for  converting  certain  stocks, 
the  property  of  Benjamin  H.  Wright,  which  had  been  deliv- 
ered by  him  to  Henry  C.  Elliott  to  be  used  as  collateral  secu- 
rity to  the  latter's  note,  but  not  to  be  sold  for  six  months. 
The  stock  was  put  in  the  hands  of  defendant  to  secure  moneys 
due  from  Elliott,  who,  about  January  23,  1878,  informed  de- 
fendant that  Mr.  Wright  consented  to  the  sale  of  the  Biock. 
The  Mr.  Wright  who  so  assented  was  not  the  owner  of  the 
stock,  but  his  son.  On  the  29th  of  January,  1878,  tht  stock 
was  sold,  and  the  owner  became  aware  of  the  sale  on  the  9th 
of  May  following,  at  which  time  he  demanded  the  stock,  and 
tendered  the  amount  which  it  had  been  held  to  secure.  He 
began  his  action  October  7,  1879.  The  stock  reached  its 
highest  price  February  14,  1881,  to  wit,  $18,003.  The  jury 
were  instructed  that  in  the  event  of  their  giving  their  verdict 
for  plaintiff,  they  should  award  him  as  damages  the  highest 
market  value  of  the  stock  between  the  date  of  its  conversion 
and  a  reasonable  time  thereafter;  and  that  they  should,  with- 
out being  influenced  by  passion  or  prejudice,  determine  what, 
under  all  the  circumstances,  was  a  reasonable  time  within 
which  to  commence  the  action,  and  also  what  was  reasonable 
diligence  in  prosecuting  it.  Verdict  for  f  laintifl  lor  $3,391.25. 
The  evidence  did  not  show  when,  if  ever,  the  stock  was  of  that 
value.  Both  parties,  being  dissatisfied,  moved  to  set  aside  the 
verdict,  the  plaintiff,  because  he  conceived  himself  entitled  to 
the  highest  market  value  of  the  stock  at  any  time  prior  to  the 
trial,  and  the  defendant,  because  it  thought  the  damages  ex- 
cessive. The  court  granted  the  plaintiff's  motion,  but  denied 
defendant's.  The  general  term,  on  appeal,  reversed  the  order 
granting  plaintiff  a  new  trial,  and  directed  judgment  to  be 
entered  on  the  verdict.     Both  parties  again  appealed. 

W.  E.  Scripture,  for  the  plaintiff. 

John  Delahunty  and  Joseph  H.  Choate,  for  the  defendant. 

Peckham,  J.  This  case  comes  before  us  in  a  somewhat 
peculiar  condition.     As  both  parties  appeal  from  the  same 
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judgment,  which  is  for  a  Bum  of  money  only,  it  would  seem 
as  if  there  ought  not  to  be  much  difficulty  in  obtaining  its 
reversal.  It  is  obvious,  however,  that  a  mere  reversal  would 
do  neither  party  any  good,  as  the  case  would  then  go  down 
for  a  new  trial,  leaving  the  important  legal  question  in  the 
case  not  passed  upon  by  this  court.  This,  we  think,  would  be 
an  injustice  to  both  sides.  The  case  is  here,  and  the  main 
question  is  in  regard  to  the  rule  of  damages,  and  we  think  it 
ougiit  to  be  decided.  By  this  charge,  the  case  was  left  to  the 
jury  to  give  the  highest  price  the  stock  could  have  been  sold 
for  intermediate  its  conversion  and  the  day  of  trial,  provided 
the  jury  thought,  under  all  the  circumstances,  that  the  action 
had  been  commenced  within  a  reasonable  time  after  the  con- 
version, and  had  been  prosecuted  with  reasonable  diligence 
since.  Authority  for  this  rule  is  claimed  under  Romaine  v. 
Van  Allen,  26  N.  Y.  309,  and  several  other  cases  of  a  some- 
what similar  nature  referred  to  therein.  Marhham  v.  Jaudon^ 
41  Id.  235,  followed  the  rule  laid  down  in  Romaine  v.  Van  Al- 
len, supra.  In  these  cases,  a  recovery  was  permitted  which 
gave  the  plaintiff  the  highest  price  of  the  stock  between  the 
conversion  and  the  trial.  In  the  Markham  case,  the  plaintiff 
had  not  paid  for  the  stocks,  but  was  having  them  carried  for 
him  by  his  broker  (the  defendant)  on  a  margin.  Yet  this  fact 
was  not  regarded  as  making  any  difference  in  the  rule  of  dam- 
ages, and  the  case  was  thought  to  be  controlled  by  that  of 
Romaine. 

In  this  state  of  the  rule  the  case  of  Matthews  v.  Coe,  49 
N.  Y.  57-62,  came  before  the  court.  The  precise  question  was 
not  therein  involved,  but  the  court  (per  Church,  C.  J.)  took 
occasion  to  intimate  that  it  was  not  entirely  satisfied  with  the 
correctness  of  the  rule  in  any  case  not  special  and  excep- 
tional in  its  circumstances,  and  the  learned  judge  added  that 
they  did  not  regard  the  rule  as  so  firmly  settled  by  authority 
as  to  be  beyond  the  reach  of  review  whenever  an  occasion 
should  render  it  necessary.  One  phase  of  the  question  again 
came  before  this  court,  and  in  proper  form,  in  Baker  v.  Drale, 
63  N.  Y.  211,  13  Am.  Rep.  507,  where  the  plaintiff  had  paid 
but  a  small  percentage  on  the  value  of  the  stock,  and  his 
broker,  the  defendant,  was  carrying  the  same  on  a  margin, 
and  the  plaintiff  had  recovered  in  the  court  below,  as  dam- 
ages for  the  unauthorized  sale  of  the  stock,  the  highest  price 
between  the  time  of  conversion  and  the  time  of  trial.  The 
rule  was  applied  to  substantially  the  same  facts  as  in  Mark' 
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ham  V.  Jaudon,  supra,  and  that  case  was  cited  as  authority  for 
the  decision  of  the  court  below.  This  court,  however,  reversed 
the  judgment,  and  disapproved  the  rule  of  damages  which 
had  been  applied.  The  opinion  was  written  by  that  very  ablo 
and  learned  judge,  RapuUo,  and  all  the  cases  pertaining  to 
the  subject  were  reviewed  by  him,  and  in  such  a  masterly 
manner  as  to  leave  nothing  further  for  us  to  do  in  that  direc- 
tion. We  think  the  reasoning  of  the  opinion  calls  for  a  re- 
versal of  this  judgment. 

In  the  course  of  his  opinion  the  judge  said  that  the  rule  of 
damages,  as  laid  down  by  the  trial  court,  following  the  case  of 
MarkharrtY.  Jaudon,  supra,  had  "been  recognized  and  adopted 
in  several  late  adjudications  in  this  state  in  actions  for  the 
conversion  of  property  of  fluctuating  value;  but  its  sound- 
ness, as  a  general  rule  applicable  to  all  cases  of  conversion  of 
such  property,  has  been  seriously  questioned,  and  is  denied  in 
various  adjudications  in  this  and  other  states."  The  rule  was 
not  regarded  as  one  of  those  settled  principles  in  the  law,  as 
to  the  measure  of  damages,  to  which  the  maxim  stare  decisis 
should  be  applied.  The  principle  upon  which  the  case  was 
decided  rested  upon  the  fundamental  theory  that  in  all  cases 
of  the  conversion  of  property  (except  where  punitive  damages 
are  allowed),  the  rule  to  be  adopted  should  be  one  which 
affords  the  plaintiff  a  just  indemnity  for  the  loss  he  has  sus- 
tained by  the  sale  of  the  stock;  and  in  cases  where  a  loss  of 
profits  is  claimed,  it  should  be,  when  awarded  at  all,  an 
amount  suflBcient  to  indemnify  the  party  injured  for  the  loss 
which  is  the  natural,  reasonable,  and  proximate  result  of  the 
wrongful  act  complained  of,  and  which  a  proper  degree  of  pru- 
dence on  the  part  of  the  complainant  would  not  have  averted. 

The  rule  thus  stated,  in  the  language  of  Judge  Rapallo,  ho 
proceeds  to  apply  to  the  facts  of  the  case  before  him.  In 
stating  what,  in  his  view,  would  be  a  proper  indemnity  to  the 
injured  party  in  such  a  case,  the  learned  judge  commenced 
his  statement  with  the  fact  that  the  plaintiff  did  not  hold  tho 
stocks  for  investment,  and  he  added,  that  if  "they  had  been 
paid  for  and  owned  by  the  plaintiff,  different  considerations 
would  arise;  but  it  must  be  borne  in  mind  that  we  are  treat- 
ing of  a  speculation  carried  on  with  the  capital  of  the  broker 
and  not  of  the  customer.  If  the  broker  has  violated  his  con- 
tract, or  disposed  of  the  stock  without  authority,  the  customer 
is  entitled  to  recover  such  damages  as  would  naturally  be  sus- 
tained in  restoring  himself  to  the  position  of  which  he  has 
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been  deprived.     He  certainly  has  no  right  to  be  placed  in  a 
better  position  than  he  would  be  in  if  the  wrong  had  not  been 

done." 

The  whole  reasoning  of  the  opinion  is  still  based  upon  the 
question  as  to  what  damages  would  naturally  be  sustained  by 
the  plaintiff  in  restoring  himself  to  the  position  he  had  been 
in;  or  in  other  words,  in  repurchasing  the  stock.  It  is  assumed 
in  the  opinion  that  the  sale  by  the  defendants  was  illegal  and 
a  conversion,  and  that  plaintiff  had  a  right  to  disaffirm  tho 
sale,  and  to  require  defendants  to  replace  the  stock.  If  they 
failed,  then  the  learned  judge  says  the  plaintiff's  remedy  was 
to  do  it  himself,  and  to  charge  the  defendants  with  the  loss 
necessarily  sustained  by  him  in  doing  so.  Is  not  this  equally 
the  duty  of  a  plaintiff  who  owns  the  whole  of  the  stock  that 
has  been  wrongfully  sold?  I  mean,  of  course,  to  exclude  all 
question  of  punitive  damages  resting  on  bad  faith.  In  the 
one  case  the  plaintiff  has  a  valid  contract  with  the  broker  to 
hold  the  stock,  and  the  broker  violates  it,  and  sells  the  stock. 
The  duty  of  the  broker  is  to  replace  it  at  once  upon  the  de- 
mand of  the  plaintiff.  In  case  ho  does  not,  it  is  the  duty  of 
the  plaintiff  to  repurchase  it.  Why  should  not  the  same  duty 
rest  upon  a  plaintiff  who  has  paid  in  full  for  his  stock,  and 
has  deposited  it  with  another  conditionally?  The  broker  who 
purchased  it  on  a  margin  for  the  plaintiff  violates  his  contract 
and  his  duty  when  he  wrongfully  sells  the  stock,  just  as  much 
as  if  the  whole  purchase  price  had  been  paid  by  the  plaintiff. 
His  duty  is  in  each  case  to  replace  the  stock  upon  demand, 
and  in  case  he  fails  so  to  do,  then  the  duty  of  the  plaintiff 
springs  up,  and  ho  should  repurchase  the  stock  himself.  This 
duty,  it  seems  to  me,  is  founded  upon  the  general  duty  which 
one  owes  to  another,  who  converts  his  property  under  an  hon- 
est mistake,  to  render  the  resulting  damage  as  light  as  it  may 
bo  reasonably  within  his  power  to  do. 

It  is  well  said  by  Earl,  J.,  in  Parsons  v.  Sutton,  66  N.  Y.  92, 
that  "  the  party  who  suffers  from  a  breach  of  contract  must  so 
act  as  to  make  his  damages  as  small  as  he  reasonably  can. 
He  must  not,  by  inattention,  want  of  care,  or  inexcusable  neg- 
ligence, permit  his  damage  to  grow,  and  then  charge  it  all  to 
the  other  party.  The  law  gives  him  all  the  redress  he  should 
have  by  indemnifying  him  for  the  damage  which  he  neces- 
sarily sustains."  See  also  Dillon  v.  Anderson,  43  Id.  231; 
Hogle  V.  New  York  Central  etc.  R.  R.  Co.,  28  Hun,  363,  the  latter 
case  being  an  action  of  tort.    In  such  a  case  as  this,  whether 
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the  action  Botmds  in  tort  or  is  based  altogether  upon  contract, 
the  rule  of  damages  is  the  same:  Per  Denio,  C.  J.,  in  Scott 
V.  Rogers,  31  N.  Y.  676;  and  per  Rapallo,  J.,  in  Baker  v.  Drake, 
supra.  The  rule  of  damages  as  laid  down  in  Baker  v.  Drake, 
supra,  in  cases  where  the  stock  was  purchased  by  the  broker 
on  a  margin  for  plaintiff,  and  where  the  matter  was  evidently 
a  speculation,  has  been  affirmed  in  the  later  cases  in  this 
court:  Gruman  v.  Smith,  81  N.  Y.  25;  Colt  v.  Owens,  90  Id. 
368.  In  both  cases  the  duty  of  the  plaintiff  to  repurchase  the 
stock  within  a  reasonable  time  is  stated.  I  think  the  duty 
exists  in  the  same  degree  where  the  plaintiff  had  paid  in  full 
for  the  stock,  and  was  the  absolute  owner  thereof.  In  Baker 
V.  Drake,  supra,  the  learned  judge  did  not  assume  to  declare 
that  in  a  caso  where  the  pledgor  was  the  absolute  owner  of  the 
stock,  and  it  was  wrongfully  sold,  the  measure  of  damages 
must  be  as  laid  down  in  the  Romaine  case.  He  was  endeavor- 
ing to  distinguish  the  cases,  and  to  show  that  there  was  a 
difference  between  the  case  of  one  who  is  engaged  in  a  specula- 
tion with  what  is  substantially  the  money  of  another,  and  the 
case  of  an  absolute  owner  of  stock  which  is  sold  wrongfully  by 
the  pledgee.  And  he  said  that  at  least  the  former  ought  not 
to  be  allowed  such  a  rule  of  damages.  It  can  be  seen,  how- 
ever, that  the  judge  was  not  satisfied  with  the  rule  in  the  Ro- 
maine case,  even  as  applied  to  the  facts  therein  stated.  In  his 
opinion  he  makes  use  of  this  language:  "In  a  case  where  the 
loss  of  probable  profits  is  claimed  as  an  element  of  damage,  if 
it  be  ever  allowable  to  mulct  a  defendant  for  such  a  conjec- 
tural loss,  its  amount  is  a  question  of  fact,  and  a  finding  in 
regard  to  it  should  be  based  upon  some  evidence."  In  order  to 
refuse  to  the  plaintiff  in  that  case,  however,  the  damages 
claimed,  it  was  necessary  to  overrule  the  Markham  case, 
which  was  done. 

Now,  so  far  as  the  duty  to  repurchase  the  stock  is  concerned, 
I  see  no  difference  in  the  two  cases.  There  is  no  material  dis- 
tinction in  the  fact  of  ownership  of  the  whole  stock  which 
should  place  the  plaintiff  outside  of  any  liability  to  repurchase 
after  notice  of  sale,  and  should  render  the  defendant  con- 
tinuously liable  for  any  higher  price  to  which  the  stock  might 
rise  after  conversion  and  before  trial.  As  the  same  liability 
on  the  part  of  defendant  exists  in  each  case  to  replace  the 
stock,  and  as  he  is  technically  a  wrong-doer  in  both  cases,  but 
in  one  no  more  than  in  the  other,  he  should  respond  in  the 
same  measure  of  damages  in  both  cases,  and  that  measure  ig 
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tho  amount  which,  in  the  language  of  Rapallo,  J.,  is  the 
natural,  reasonable,  and  proximate  result  of  the  wrongful  act 
complained  of,  and  which  a  proper  degree  of  prudence  on  the 
part  of  the  plaintiff  would  not  have  averted.  Tho  loss  of  a 
sale  of  the  stock  at  the  highest  price  down  to  trial  would  seem 
to  be  a  less  natural  and  proximate  result  of  the  wrongful  act 
of  the  defendant  in  selling  it  when  plaintiflf  had  the  stock  for 
an  investment  than  when  he  had  it  for  a  speculation;  for  the 
intent  to  keep  it  as  an  investment  is  at  war  with  any  intent  to 
sell  it  at  any  price,  even  the  highest.  But  in  both  cases  tho 
qualification  attaches  that  the  loss  shall  only  be  such  as  a 
proper  degree  of  prudence  on  the  part  of  the  complainant 
would  not  have  averted ;  and  a  proper  degree  of  prudence  on 
the  part  of  the  complainant  consists  in  repurchasing  the  stock 
after  notice  of  its  sale,  and  within  a  reasonable  time.  If  the 
stock  then  sells  for  less  than  the  defendant  sold  it  for,  of  course 
the  complainant  has  not  been  injured,  for  the  difference  in  the 
two  prices  inures  to  his  benefit.  If  it  sells  for  more,  that  dif- 
ference the  defendant  should  pay. 

It  is  said  that  as  ho  had  already  paid  for  the  stock  once,  it 
is  unreasonable  to  ask  the  owner  to  go  in  the  market  and  re- 
purchase it.  I  do  not  see  the  force  of  this  distinction.  In  the 
case  of  the  stock  held  on  margin,  the  plaintiff  has  paid  his 
margin  once  to  the  broker,  and  so  it  may  be  said  that  it  is  un- 
reasonable to  ask  him  to  pay  it  over  again  in  the  purchase  of 
the  stock.  Neither  statement,  it  seems  to  me,  furnishes  any 
reason  for  holding  a  defendant  liable  to  the  rule  of  damages 
stated  in  this  record.  The  defendant's  liability  rests  upon  the 
ground  that  he  has  converted,  though  in  good  faith  and  under 
a  mistake  as  to  his  rights,  the  property  of  the  plaintiflf.  The 
defendant  is,  therefore,  liable  to  respond  in  damages  for  the 
value.  But  the  duty  of  the  plaintiff  to  make  the  damages  as 
light  as  he  reasonably  may  rests  upon  him  in  both  cases;  for 
there  is  no  more  legal  wrong  done  by  the  defendant  in  selling 
the  stock  which  the  plaintiff  has  fully  paid  for  than  there  is 
in  selling  the  stock  which  he  has  agreed  to  hold  on  a  margin, 
and  which  agreement  he  violates  by  selling  it.  All  that  can 
be  said  is,  that  there  is  a  difference  in  amount,  as  in  one  case 
the  plaintiff's  margin  has  gone,  while  in  the  other  the  whole 
price  of  the  stock  has  been  sacrificed.  But  there  is  no  such 
difference  in  the  legal  nature  of  the  two  transactions  as  should 
leave  the  duty  resting  upon  the  plaintiff  in  the  one  case  to 
repurchase  the  stock,  and  in  the  other  case  should  wholly 
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absolve  him  therefrom.  A  rule  -vyhich  requires  a  repurchase 
of  the  stock  in  a  reasonable  time  does  away  with  all  questions 
as  to  the  highest  price  before  the  commencement  of  the  suit, 
or  whether  it  was  commenced  in  a  reasonable  time  or  prose- 
cuted with  reasonable  diligence,  and  leaves  out  of  view  any 
question  as  to  the  presumption  that  plaintiflF  would  have  kept 
his  stock  down  to  the  time  when  it  sold  at  the  highest  mark 
before  the  day  of  trial,  and  would  then  have  sold  it,  even 
though  he  had  owned  it  for  an  investment.  Such  a  presump- 
tion is  not  only  of  quite  a  shadowy  and  vague  nature,  but  is 
also,  as  it  would  seem,  entirely  inconsistent  with  the  fact  that 
he  was  holding  the  stock  as  an  investment.  If  kept  for  an  in- 
vestment, it  would  have  been  kept  down  to  the  day  of  trial; 
and  the  price  at  that  time  there  might  be  some  degree  of  pro- 
priety in  awarding,  under  certain  circumstances,  if  it  were 
higher  than  when  it  was  converted.  But  to  presume  in  favor 
of  an  investor  that  he  would  have  held  his  stock  during  all  of 
a  period  of  possible  depression,  and  would  have  realized  upon 
it  when  it  reached  the  highest  figure,  is  to  indulge  in  a  pre- 
sumption which,  it  is  safe  to  eay,  would  not  be  based  on  fact 
once  in  a  hundred  times.  To  formulate  a  legal  liability 
based  upon  such  presumption,  I  think  is  wholly  unjust  in  such 
a  case  as  the  present.  Justice  and  fair  dealing  are  both  more 
apt  to  be  promoted  by  adhering  to  the  rule  which  imposes  the 
duty  upon  the  plaintiff  to  make  his  loss  as  light  as  possible, 
notwithstanding  the  unauthorized  act  of  the  defendant,  assum- 
ing, of  course,  in  all  cases  that  there  was  good  faith  on  the  part 
of  the  defendant. 

It  is  the  natural  and  proximate  loss  which  the  plaintiff  is 
to  be  indemnified  for,  and  that  cannot  be  said  to  extend  to 
the  highest  price  before  trial,  but  only  to  the  highest  price 
reached  within  a  reasonable  time  after  the  plaintiff  has  learned 
of  the  conversion  of  his  stock  within  which  he  could  go  in  the 
market  and  repurchase  it.  What  is  a  reasonable  time  when 
the  facts  are  undisputed,  and  different  inferences  cannot  rea- 
sonably be  drawn  from  the  same  facts,  is  a  question  of  law: 
Colt  V.  Owens,  90  N.  Y.  368;  Hedges  v.  Hudson  River  R.  R. 
Co.,  49  Id.  223. 

We  think  that,  beyond  all  controversy  in  this  case,  and 
taking  all  the  facts  into  consideration,  this  reasonable  time 
had  expired  by  July  1,  1878,  following  the  9th  of  May  of  the 
same  year.  The  highest  price  which  the  stock  reached  during 
that  period  was  $2,795,  and  as  it  is  not  certain  on  what  day 
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the  plaintiff  might  have  purchased,  we  think  it  fair  to  give 
him  the  highest  price  it  reached  in  that  time.  From  this 
Bhould  be  deducted  the  amount  of  the  check  and  interest  to 
the  day  when  the  stock  was  sold,  as  then,  it  is  presumed,  the 
defendant  paid  the  check  with  the  proceeds  of  the  sale. 

In  all  this  discussion  as  to  the  rule  of  damages,  wo  have  as- 
sumed that  the  defendant  acted  in  good  faith,  in  an  honest 
mistake  as  to  its  right  to  sell  the  stock,  and  that  it  was  not  a 
case  for  punitive  damages.  A  careful  perusal  of  the  whole 
case  leads  us  to  this  conclusion.  It  is  not  needful  to  state  the 
evidence;  but  we  cannot  see  any  question  in  the  case  showing 
bad  faith,  or  indeed,  any  reason  for  its  existence.  The  fact  is 
uncontradicted  that  the  defendant  sold  the  stock  upon  what 
its  officers  supposed  was  the  authority  of  the  owner  thereof 
given  to  them  by  Elliott. 

The  opinion  delivered  by  the  learned  judge  at  general  term, 
while  agreeing  with  the  principle  of  this  opinion  as  to  the  rule 
of  damages  in  this  case,  sustained  the  verdict  of  the  jury 
upon  the  theory  that  if  the  plaintiff  had  gone  into  the  market 
within  a  reasonable  time,  and  purchased  an  equivalent  of  the 
stocks  converted,  he  would  have  paid  the  price  which  he  re- 
covered by  the  verdict.  This  left  the  jury  the  right  to  fix 
what  was  a  reasonable  time,  and  then  assumed  there  was  evi- 
dence to  support  the  verdict.  In  truth  there  was  no  evidence 
which  showed  the  value  of  the  stock  to  have  been  anything 
like  the  amount  of  the  verdict,  for  the  evidence  showed  it 
was  generally  very  much  less,  and  sometimes  very  much 
more.  But  fixing  what  is  a  reasonable  time  ourselves,  it  is 
Been  that  the  stock  within  that  time  was  never  of  any  such 
value. 

The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 


Whethee  Samb  B.T7LB  OF  Daiviages  shoold  be  Adopted  is  Tkoveb, 
where  property  is  taken  by  mistake  as  where  the  taking  was  by  design,  is 
■aid  to  be  an  open  question,  in  Weymouth  v.  Chicago  etc  B'y  Co.,  17  Wis.  650; 
84  Am.  Dec.  7G3.  The  question  ia  discussed  in  the  note  to  Tilden  v.  JohnsoTif 
36  Am.  Rep.  770. 

Duty  or  Paety  Whose  Pkopeety  has  been  Converted  ok  Destroyed 
TO  Rkpurciiask  Like  Property  to  Mitigate  or  Fix  the  Measure  or 
Dahaoes.  —  The  duty  of  one  whose  property  has  been  converted  or  destroyed 
to  make  reasonable  exertions  to  replace  it  by  repurchasing  like  property 
would  seem  to  be  well  founded  upon  the  general  duty  which,  as  stated  in  the 
principal  case,  one  person  owes  to  auother  who  converts  his  property  under 
an  honest  mistake  to  render  the  resulting  damage  as  light  as  it  may  be  rea* 
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sonably  within  his  power  to  do.  The  rule,  in  brief,  is,  that  in  cases  of  con- 
tract as  well  as  of  torfc  it  is  generally  incumbent  upon  an  injured  party  to  do 
whatever  he  reasonably  can,  and  to  improve  all  reasonable  and  proper  oppor- 
tunities to  lessen  the  injury:  Chamlerlin  v.  Morgan,  68  Pa.  St.  168;  Miller  v. 
Mariners'  Church,  7  Me.  51;  Sutherland  v.  Wyer,  67  Id.  64;  Grindle  v.  Eastern 
Express,  67  Id.  317.  He  must  not  remain  supine  and  inactive,  but  should 
make  reasonable  exertions  to  help  himself,  and  thereby  reduce  his  losses, 
and  diminish  the  responsibility  of  the  party  in  default  to  him:  Railroad  Co. 
V.  Ragsdale,  46  Miss.  458;  Railroad  Co.  v.  Echols,  54  Id.  264.  It  is  the  ap- 
plication of  this  principle  which  requires  the  innocent  party  to  a  broken 
contract  of  hire  of  services  to  earn  what  he  can  in  other  ways,  and  thus 
diminish  the  damages  to  be  paid  by  the  other  par  by:  Chamberlin  v.  Morgan^ 
68  Pa.  St.  168;  Sutherland  v.  Wyer,  67  Me.  167.  So  in  an  action  to  recover 
damages  occasioned  to  the  plaintiff 's  woods  by  a  fire  alleged  to  have  been 
caused  by  the  negligence  of  the  defendant,  it  was  held  that  if  the  plaintiff, 
when  he  discovered  the  fire,  neglected  to  use  reasonably  practicable  means 
to  suppress  it,  he  could  not  recover  for  subsequent  damages:  Hogle  v.  New 
York  etc  R,  R.  Co.,  28  Hun,  363.  So  in  trespass  for  removing  a  few  rods  of 
fence,  the  cost  of  repairing  it,  and  not  the  injury  to  the  following  year's  crop 
caused  by  cattle  passing  through  the  gap  in  the  fence,  was  held  to  be  the 
measure  of  damages  in  favor  of  the  plaintiff,  who  knew  the  fence  was  down, 
and  neglected  to  repair  it:  Loker  v.  Dawon,  17  Pick.  284.  And  where  the 
plaintiff's  cow  was  made  dangerously  sick  by  eating  poisoned  hay  purchased 
of  the  defendant,  it  was  held  to  be  the  duty  of  the  plaintiff  to  employ  the 
best  remedies  within  reasonable  reach,  at  reasonable  trouble  and  expense,  to 
cure  the  cow:  French  v.  Vining,  102  Mass.  132;  3  Am.  Sep.  440.  The  prin- 
ciple  running  through  all  these  cases  is  well  illustrated  in  its  application  to 
the  facts  before  the  court  ia  the  principal  case,  and  to  a  similar  state  of  facts 
in  other  cases  cited  in  the  opinion.  So  in  an  action  for  the  conversion  of 
certain  barrels  of  whisky,  the  plaintiff  was  allowed  to  recover  as  damages 
the  highest  market  price  of  the  same  quality  of  whisky  between  the  time  of 
conversion  and  time  of  trial,  which  was  held  to  be  error.  And  the  measure 
of  damages  in  actions  for  the  conversion  of  property,  in  cases  where  there  is 
no  ground  for  exemplary  damages,  is  thus  stated:  "If  the  property  con- 
verted consists  of  merchandise  which  is  ordinarily  bought  and  sold  in  the 
market  for  the  purpose  of  traffic,  the  plaintiff  is  entitled  to  recover  the  high- 
est market  price  which  that  kind  of  merchandise  may  have  reached  between 
the  time  of  the  conversion  and  a  reasonable  time  within  which  to  replace  it, 
or  to  bring  the  action;  that  what  is  a  reasonable  time  depends  upon  the  cir- 
cumstances of  the  particular  case,  and  where  the  facts  are  undisputed,  is  a 
question  of  law"i  Daly,  0.  J.,  in  Devlin  v.  Pike,  5  Daly,  85,  95.  In  this 
case,  the  court  recognized  and  applied  the  rule,  that  in  civil  actions  the  law 
awards  to  the  party  injured  a  just  indemnity  for  the  wrong  which  has  been 
done  him,  and  no  more,  whether  the  action  be  in  contract  or  in  tort,  except 
in  those  special  cases  in  which  punitory  damages  are  allowable:  Id.  87.  Com- 
pare Brewster  v.  Van  Lien,  119  111.  554;  69  Am.  Rep.  823;  Cothran  v.  Ellis, 
107  111.  413;  Ingi-am  v.  Rankin,  47  Wis.  406;  32  Am.  Rep.  762;  Page  v. 
Fowler,  39  CaL  412;  2  Am.  Rep.  462. 
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Chapman  v.  City  of  Koohbstee. 

[110  N«w  TOBK,  278.] 

A  Cnr  MAT  BB  Enjoinkd  from  Maintainino  Sewbes  bt  Which  Skw- 
AQB  13  CoLLBCTKD  and  then  carried  upon  plaintiff's  lands,  whereby 
waters  there  used  by  him  are  polluted  and  the  banks  of  a  stream  are 
covered  by  filthy  and  unwholesome  sediment. 

Estoppel.  —  AcQCiBacBNCs  in  the  Pbocebuinos  ok  a  Citt  in  Dkvisino  and 
Carkyino  017T  A  SYSTEM  OP  Seweeaob  Will  not  cstop  the  plaintiff  from 
enjoining  a  nuisance  created  by  such  system,  if  he  did  not,  by  word  op 
act,  induce  the  city  authorities  to  so  direct  the  sewers  that  their  flow 
should  reach  his  premises. 

To  Prevent  the  Pollution  op  Air  ok  Water,  au  injonotion  will  issue 
at  the  instance  of  the  party  injured. 

Action  to  enjoin  defendant  from  polluting  a  stream  of  water 
flowing  through  plaintiff's  land,  and  to  recover  damages. 
PlaintifiF  recovered  twelve  hundred  dollars  damages,  and  an 
injunction  was  ordered  to  issue  to  restrain  the  continuance 
of  the  wrong  complained  of.  The  general  term  affirmed  the 
judgment. 

Charles  B.  Ernst,  for  the  appellant. 

/.  A.  Sttdlf  for  the  respondent. 

Danforth,  J.  The  plaiutifif  was  the  owner  and  occupant 
of  certain  premises,  containing  more  than  four  acres  of  land, 
in  the  town  of  Brighton,  adjoining  the  city  of  Rochester,  and 
watered  by  a  stream  known  as  "Thomas  Creek,"  which,  rising 
in  that  city  and  fed  by  springs  of  pure  water,  ran  northwardly 
and  across  the  plaintiff's  premises  into  Irondequoit  Bay.  He 
collected  its  water  into  an  artificial  basin,  making  it  serve  as 
well  for  domestic  uses  as  the  propagation  of  fish,  and  from  it, 
in  due  season,  ho  also  procured  a  supply  of  ice. 

The  defendant  thereafter  constructed  sewers,  and  through 
them  discharged,  not  only  surface  water,  but  the  "sewerage 
from  houses  and  the  contents  of  a  large  number  of  water- 
closets"  into  Thomas  Creek,  above  the  plaintiff's  land,  with 
such  effect  as  to  render  its  water  unfit  for  use,  and  cover  its 
banks  with  filthy  and  unwholesome  sediment.  These  and 
other  facts  well  warranted  the  conclusion  of  the  trial  court 
that  the  act  of  the  defendant  in  thus  emptying  its  sewers  con- 
stituted an  offensive  and  dangerous  nuisance. 

Moreover,  the  plaintiff  is  found  to  have  sustained  a  special 
injury  to  his  health  and  property  from  the  same  cause,  and 
we  find  no  reason  to  doubt  that  he  is  entitled,  not  only  to  coro- 
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pensation  for  damages  thereby  occasioned,  but  also  to  such  a 
judgment  as  will  prevent  the  further  perpetration  of  the  wrong 
complained  of:  Goldsmid  v.  Commissioners,  1  Eq.  Cas.  161;  1 
Ch.  App.  Cas.  348. 

In  view  of  the  principle  upon  which  these  and  like  decisions 
turn,  the  objections  of  the  learned  counsel  for  the  defendant 
against  the  judgment  appealed  from  are  quite  unimportant. 
The  filth  of  the  city  does  not  flow  naturally  to  the  lands  of 
the  plaintiff,  as  surface  water  finds  its  level,  but  is  carried 
thither  by  artificial  arrangements  prepared  by  the  city,  and 
for  which  it  is  responsible.  Nor  is  the  plaintiff  estopped  by 
acquiescence  in  the  proceedings  of  the  city  in  devising  and 
carrying  out  its  system  of  sewerage.  The  principle  invoked 
by  the  appellant  has  no  application.  It  does  not  appear  that 
the  plaintiff  in  any  way  encouraged  the  adoption  of  that  sys- 
tem, or  by  any  act  or  word  induced  the  city  authorities  to  so 
direct  the  sewers  that  the  flow  from  them  should  reach  his 
premises.  There  is  no  finding  to  that  effect,  and  the  record 
contains  no  evidence.  In  fine,  the  case  comes  within  the  gen- 
eral rule  which  gives  to  a  person  injured  by  the  pollution  of 
air  or  water,  to  the  use  of  which,  in  its  natural  condition,  he 
is  entitled,  an  action  against  the  party,  whether  it  be  a  natural 
person  or  a  corporation  who  causes  that  pollution. 

The  judgment  appealed  from  should  therefore  be  affirmed, 
with  costs,  but  without  prejudice  to  an  application  by  the  de- 
fendant to  the  supreme  court  for  such  further  stay  of  the  is- 
fiuing  of  the  injunction  awarded  by  it  as  may,  under  the 
circumstances  of  the  case,  seem  to  that  court  proper. 


Ikjunctions  against  Ndisances  Geneeally:  See  note  to  Hyan  v.  Copes, 
73  Am.  Dec.  113-116.  That  a  court  of  equity  will  enjoin  nuisance,  whether 
public  or  private,  is  well  established:  Dumesnil  v.  Dupont,  18  B.  Mon.  800; 
68  Am.  Dec.  750;  Jioss  v.  BtUler,  19  N.  J.  Eq.  294;  97  Am.  Dec.  654.  Foul- 
ing  stream  is  proper  ground  for  interference  by  injunction:  Lockwood  v.  LaW' 
rence,  77  Me.  297;  52  Am.  Rep.  763;  Clark  v.  Lawrence,  6  Jones  Eq.  83;  78 
Am.  Dec.  241.  And  so  is  pollution  of  the  air:  Bosa  v.  Butler,  19  N.  J.  Eq. 
294;  97  Am.  Dec.  654. 

ESTOFFKL    TO    OBJECT    TO    NUISANOB    BT    ReASOM    Ot    ACQIHESCENOa    OB 

Laohbs:  See  the  note  to  Loganeport  ▼.  Uhl,  60  Am.  Rep.  117-119. 
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Avery  v.  Everett. 

[110  Nkw  York,  817.] 

WitL,  CoMSTRUOnoH  OF.  —  A  devise  to  testator's  wife  "as  long  as  sha 
■liall  remain  unmarried  and  my  widow,  but  on  her  decease  or  marriage, 
tlien  what  may  remain  I  give  and  devise  to  my  son,  0.  H.  In  case  my 
son,  C.  H.,  should  die  without  children,  then,  after  my  wife's  death  and 
my  son's  death,  to  A.  S.,  my  brother's  son,"  gives  to  C.  H.,  on  the  testa- 
tor's decease,  a  vested  remainder  in  fee,  limited  upon  the  life  estate  of  his 
mother,  subject  to  be  defeated  by  his  death  without  children,  in  which 
event  the  remainder  vests  in  the  testator's  nephew,  A.  S. 

SsNTSMCB  Pronoonced  vor  A  CAPITAL  OfFEMSB  Placbd  the  offender  in  a 
state  of  attainder  at  the  common  law. 

Principal  Incidbnt8  Consequent  upon  an  Attainder  at  Common  Law 
were  forfeiture,  corruption  of  blood,  and  an  extinction  of  civil  rights, 
more  or  less  complete,  which  was  denominated  civil  death. 

Ikoidbnt  or  Civil  Death  attended  every  attainder  of  treason  or  felony 
at  the  common  law;  and  the  person  attainted  became  disqualified  from 
being  a  witness,  from  bringing  an  action,  and  from  performing  any  legal 
function. 

Attainted  Person  was  not  Divested  of  his  Lands  until  Office  Found; 
he  could  devise  them,  subject  only  to  the  right  of  entry  for  the  forfeiture, 
and  could  be  either  a  grantor  or  grantee,  and  the  grant  would  be  good 
against  all  persons  other  than  the  king.  His  body  could  be  taken  in 
execution,  subject  to  the  paramount  claims  of  public  justice.  He  could 
be  sued,  but  could  not  sue;  he  could  contract,  but  could  not  require  the 
courts  to  aid  liim  in  enforcing  bis  contracts. 

Civil  Death  did  not  of  Itself  Divbst  the  Offender  of  his  Lands,  u 
a  general  rule. 

Civil  Death,  Besultinq  from  Enter/no  into  Religion  and  Becoming 
A  Professed  Monk,  differed  from  civil  death  occasioned  by  a  sentence 
for  crime,  in  this,  that  in  the  former  case  the  monk  renounced  all  secular 
concerns,  and  held  himself  freed  from  the  obligations  resting  upon  him 
as  a  member  of  civil  society.  He  was  therefore  treated  as  dead  in 
fact,  and  as  having  surrendered  all  his  civil  rights. 

Consequences  of  Civil  Death,  under  the  Statutes  of  New  York,  are 
no  greater  than  at  common  law,  and  do  not  include  the  divesting  of 
the  estate  of  the  criminal.  Hence  if  lands  devised  to  him  were,  on  his 
dying  without  issue,  to  vest,  in  another,  they  do  not  so  vest  on  his  civil 
death. 

Ejectment.  Both  parties  claimed  under  the  will  of  John 
H.  Southwick,  the  provisions  of  which  are  stated  in  the  first 
point  of  the  syllabus.  PlaintiflF  claimed  under  Augustus 
Southwick,  who,  by  the  terms  of  the  will,  became  entitled  to 
the  premises  only  in  the  event  of  Charles  H.  Southwick  dying 
without  children.  The  trial  court  gave  judgment  for  plaintiflf, 
which  was  reversed  by  the  general  term. 

Rhodes,  Coon,  and  Higgins,  for  the  appellant. 

William  Tiffany,  for  the  respondent. 


Oct.  1888.]  Avery  v.  Everett.  369 

Andrews,  J.  \Vc  concur  in  the  conclusion  of  the  courta 
below,  that,  by  the  true  construction  of  the  will  of  John  H. 
Southwick,  his  son,  Charles  H.  Southwick,  took,  upon  the  tes- 
tator's death,  a  vested  remainder  in  fee,  limited  upon  the  life 
estate  of  his  mother  in  the  premises  in  question,  subject,  how- 
ever, to  be  defeated  by  a  condition  subsequent,  viz.,  his  death 
without  children,  in  which  event,  the  substituted  remainder 
given  in  that  contingency  to  Augustus  Southwick,  the  son  of 
the  testator's  brother  Nathan,  would  vest  in  possession,  thereby 
displacing  the  prior  fee  given  to  the  testator's  son  Charles: 
Vanderzee  v.  Slingerland,  103  N.  Y.  47 j  57  Am.  Rep.  701;  In 
re  New  York  etc.  R.  R.  Co.,  105  N.  Y.  89;  59  Am.  Rep.  478. 
The  plaintiff  claims  under  the  devise  to  Augustus  Southwick. 
The  widov/  of  the  testator  died  September  1,  1869,  after  the 
death  of  her  husband.  Charles  H.  Southwick  is  still  living, 
unmarried,  and  without  children.  If  nothing  further  ap- 
peared, the  plaintiff's  action  would  necessarily  fail,  for  the 
reason  that  the  contingency  had  not  happened  upon  which 
the  estate  of  Augustus  Southwick  is  limited,  and  the  defend- 
ant, George  Everett,  who  is  the  lessee  of  Charles  H.  South- 
wick, would  bo  entitled  to  judgment.  The  plaintiff,  to  obviate 
this  apparent  difficulty,  proved  that  Charles  H.  Southwick, 
in  October,  1875,  was  convicted  of  the  crime  of  murder  in  the 
second  degree,  and  was  thereupon  sentenced  to  imprisonment 
in  the  state  prison  at  Auburn  for  the  term  of  his  natural  life, 
and  from  that  time  has  been  imprisoned  pursuant  to  such 
sentence.  The  plaintiff  contends  that,  as  the  life  estate  of  the 
widow  was  terminated  by  her  death,  and  as  Charles  H.,  on  his 
sentence  to  imprisonment  for  life,  became  civilly  dead,  the 
contingent  estate  given  by  the  will  to  Augustus  Southwick,  in 
case  "Charles  H.  should  die  without  children,"  his  became 
an  actual  fee. 

Assuming  that  a  civil  death  consequent  upon  a  sentence  to 
imprisonment  for  life  operates  eo  instanti  to  divest  the  person 
sentenced  of  his  estate, — a  point  we  shall  hereafter  consider, 
— there  is  still  another  question,  viz.,  whether  such  a  death 
was  contemplated  by  the  testator,  and  whether  the  words  of 
limitation  to  Augustus  Southwick  are  to  be  construed  as  ap- 
plying to  a  civil  or  only  to  the  natural  death  of  Charles  H. 
Southwick.  It  is  possible  that  Charles  H.  may  be  pardoned, 
and  may  marry  and  have  children.  It  is  plain  that  Augustus 
Southwick  can  take  only  according  to  the  will,  and  that  if,  by 
its  true  construction,  the  natural  death  of  Charles  H.,  without 
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children,  was  solely  the  contingency  upon  which  the  substi- 
tuted fee  is  to  vest,  the  plaintifif  must  fail  on  this  ground,  in- 
dependently of  any  other,  and  whatever  conclusion  might  be 
reached  as  to  the  efifect  of  the  civil  death  of  Charles  H.  upon 
his  own  estate  under  the  will.  It  is  said  by  Coke  (Co.  Lit., 
sec.  200),  speaking  of  the  two  species  of  death,  mora  civilia 
and  mors  naturalis,  that  to  "oust  all  scruples,  leases  for  life 
are  ever  made  during  the  natural  life,"  etc.  We  have  found 
DO  authority  upon  the  construction  of  the  word  "death"  in  a 
will  as  applied  to  circumstances  like  these  in  the  present  case. 
We  deem  it  unnecessary  to  decide  the  point  suggested,  as  we 
arc  of  opinion  that  the  title  of  Charles  H.  Southwick  to  his 
land  was  not  divested  as  a  consequence  of  his  sentence  to  im- 
prisonment for  life;  and  it  follows  as  a  necessary  consequence 
that  Augustus  Southwick,  or  his  grantee,  has  no  present  vested 
interest  upon  which  to  maintain  ejectment. 

The  Revised  Statutes  declare  that  a  person  sentenced  to  im- 
prisonment for  life  "shall  thereafter  be  deemed  civilly  dead": 
2  R.  S.  701,  sec.  20.  This  provision  was  re-enacted  in  the 
Penal  Code,  section  708.  The  only  statutory  provision  on  this 
subject  existing  in  this  state  prior  to  the  Revised  Statutes  is 
found  in  an  act.  passed  March  29,  1799,  which  enacted  that  in 
all  cases  where  a  person  shall  be  convicted  and  attainted  of 
any  felony  thereafter  committed  and  adjudged  to  imprisonment 
for  life  in  the  state  prison,  "such  person  shall  be  deemed  and 
taken  to  be  civilly  dead  to  all  intents  and  purposes  in  the  law," 
and  the  statute  of  1799  remained  unchanged  until  the  pro- 
vision in  the  Revised  Statutes  to  which  we  have  referred  was 
substituted:  1  Rev.  Laws  1813,  411.  In  the  absence  of  any 
legislation  on  the  subject,  the  common-law  consequences  of  a 
conviction  for  felony  attached  in  this  state  and  remained  until 
abrogated  or  changed  by  constitution  or  statute:  2  Kent's  Com. 
386.  By  the  common  law  the  civil  death  of  the  offender  was 
one  of  the  consequences  of  attainder  for  treason  or  felony;  and 
in  Troup  v.  Wood,  4  Johns.  Ch.  248,  the  chancellor  seemed  to 
entertain  no  doubt  that,  on  a  conviction  in  this  state,  prior  to 
1799,  of  an  offense  which  was  a  felony  at  common  law,  the 
common-law  incident  of  civil  death  attached,  and  this  as  well 
where  the  statute  had  changed  the  punishment  from  death  to 
imprisonment  for  life,  as  in  the  case  of  a  capital  sentence.  To 
ascertain  the  meaning  of  the  phrase  "civil  death,"  as  used  in 
the  Revised  Statutes,  and  whether  the  statute,  on  a  sentence  of 
an  offender  to  imprisonment  for  life,  operates  eo  irutanti  to 
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divest  him  of  his  estate,  it  is  important  to  consider  how  civil 
death  afifected  rights  of  property  at  common  law.  By  the  an- 
cient common  law,  when  sentence  was  pronounced  for  a  capi- 
tal offense,  the  offender,  by  operation  of  law,  was  placed  in  a 
state  of  attainder:  1  Chitty  on  Criminal  Law,  723.  There 
were  three  principal  incidents  consequent  upon  an  attainder 
for  treason  or  felony,  viz.,  forfeiture,  corruption  of  blood,  and 
an  extinction  of  civil  rights,  more  or  less  complete,  which  was 
denominated  civil  death.  Forfeiture  was  a  part  of  the  pun- 
ishment of  the  crime,  and  was  of  Saxon  origin,  by  which  th« 
goods  and  chattels,  lands  and  tenements  of  the  attainted  felon 
were  forfeited  to  the  king,  the  former  absolutely  on  conviction, 
and  the  latter  perpetually,  or  during  the  life  of  the  offender,  on 
sentence  being  pronounced.  The  doctrine  of  corruption  of 
blood  was  of  feudal  origin,  introduced  after  the  Norman  Con- 
quest. The  blood  of  the  attainted  person  was  deemed  to  be 
corrupted,  so  that  neither  could  he  transmit  his  estate  to  his 
heirs,  nor  could  they  take  by  descent  from  the  ancestor.  The 
crime  of  the  attainted  felon  was  deemed  a  breach  of  the  im- 
plied condition  in  the  (donation  of  the  feud,  dum  bene  se  gesse- 
ret,  and  the  descent  to  his  heirs  being  interrupted  by  the 
corruption  of  blood,  his  lands  escheated  to  the  lord.  But  this 
escheat  was  subordinate  to  the  prior  and  superior  law  of  for- 
feiture: Comyn's  Digest,  tit.  Forfeiture,  K;  2  Bla.  Com.  252; 
1  Chitty  on  Criminal  Law,  723-728;  Broom  and  Hadley's  Com- 
mentaries, 404;  1  Salk.  85.  The  incident  of  civil  death  at- 
tended every  attainder  of  treason  or  felony,  whereby,  in  the 
language  of  Lord  Coke,  the  attainted  person  "is  disabled  to 
bring  any  action,  for  he  is  extra  legem  posittbs,  and  is  accounted 
in  law  civiliter  mortuus"  (Co.  Lit.,  sec.  199,  note), or, as  stated 
by  Chitty  (1  Criminal  Law,  724),  "he  is  disqualified  from 
being  a  witness,  can  bring  no  action,  nor  perform  any  legal 
function, — he  is,  in  short,  regarded  as  dead  in  law."  The  for- 
feiture of  the  estate  of  the  attainted  felon  to  the  king  or  to 
the  lord  was  not  a  consequence  of  the  situation  in  which  he 
was  placed  of  civiliter  mortuus,  but  proceeded  upon  distinct 
and  independent  reasons,  and  this,  we  think,  is  rendered  plain 
when  we  consider  how  the  law  of  forfeiture  was  construed. 
The  attainted  person  was  not  divested  of  his  lands  till  office 
found.  This  is  very  distinctly  held  in  Nichols  v.  Nichols 
Plowd.  486,  where  the  question  was  put,  "  If  the  possession, 
i:i  deed  or  law,  of  the  lands  of  a  person  attainted  of  treason, 
«li0uld  no  be  in  the  king  before  office  found,  in  whom  should 
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it  be  by  the  course  of  the  common  law  in  the  life  of  the  person 
attainted  ?"  And  it  was  held  that  the  freehold  of  such  lands 
would  be,  in  fact,  in  the  person  attainted,  so  long  as  he  should 
live;  "for,  as  he  hath  capacity  to  take  in  deed  lands  by  a  new 
purchase,  so  hath  he  power  to  retain  his  ancient  possessions, 
and  he  shall  be  tenant  to  every  prsecipey  See  also  Vin.  Abr., 
tit.  Forfeiture,  9. 

So,  also,  the  better  opinion  is,  that  he  could  devise  his  lands, 
subject  only  to  the  right  of  entry  for  the  forfeiture.  In  Ba- 
con's Abridgement,  title  Wills  and  Testament,  B,  it  is  said 
that  "however  the  wills  of  traitors,  aliens,  felons,  and  out- 
lawed persons  are  void  as  to  the  king  or  lord  that  has  the 
right  to  the  lands  or  goods  by  forfeiture,  yet  the  will  is  good 
against  the  testator  himself  and  all  others  but  such  person 
only."  See  also  Vin.  Abr.,  tit.  Attainder;  1  Jarman  on  Wills, 
Bigelow's  5th  ed.,  42.  An  attainted  person  could  also  demise 
his  lands  before  oflBce  found.  This  was  expressly  held  in  Doe 
V.  Pritchard,  5  Barn.  &  Ad.  765,  citing  a  passage  from  Per- 
kins, "  that  a  man  attainted  of  felony  or  murder  may  make  a 
grant  of  a  rent,  or  common,  or  a  feoffment,  and  the  same  shall 
bind  all  persons  but  the  king  and  the  lord  of  whom  the  land 
is  holden."  So  a  person  attainted  could  take  lands  by  devise 
or  purchase.  He  could  be  grantor  or  grantee  after  attainder, 
and  the  grant  would  be  good  as  against  all  persons,  except 
the  king:  Vin.  Abr.,  tit.  Attainder;  Shep.  Touch.  231;  Per- 
kins, 26,  48.  He  could  not  sue,  but  could  be  sued:  Vin. 
Abr.,  supra;  and  his  body  could  be  taken  in  execution,  sub- 
ject, however,  to  the  paramount  claims  of  public  justice:  1 
Chitty  on  Criminal  Law,  725;  Davis  v.  Duffie,  1  Abb.  App. 
489.  He  could  make  no  contract  which  he  could  enforce. 
In  Kynnaird  v.  Leslie,  L.  R,  1  Com.  P.  389,  it  was  said  by 
Willes,  J.:  "Moreover,  an  attainted  person  is  not  incapable  of 
contracting,  though  he  cannot  pray  in  aid  of  the  king's  court 
to  enforce  his  contracts.  He  can  contract  with  those  whose 
consciences  bind  them  to  fulfill  their  engagements,  and  he  can 
take  a  grant,  or  grant  to  others,  even  the  inheritance  which, 
on  office  found,  would  escheat  to  the  crown;  and  the  rights  so 
acquired  by  third  parties  may  be  the  subject  of  an  action 
in  her  Majesty's  courts,  and  his  contracts  may  be  enforced 
against  him."  In  the  case  last  cited  it  was  held  that  when 
one  attainted  of  treason  escaped  to  a  foreign  country,  and 
there  married  and  had  children,  and  was  afterwards  executed 
oxx  the  same  attainder,  the  marriage  was  valid  and  the  chil- 
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dren  legitimate,  and  that  they  could  inherit  from  each  other, 
Bince  they  were  not  compelled  to  trace  the  inheritance  through 
the  ancestor.  It  seems  to  be  a  necessary  conclusion,  from  the 
rules  of  the  common  law  governing  rights  of  property  as 
afifected  by  forfeiture  for  crime,  that  civil  death,  one  of  the 
consequences  of  conviction  for  treason  or  felony,  did  not  of 
itself,  as  a  general  rule  at  least,  operate  to  divest  the  ofiFender 
of  his  title  to  his  lands.  This  would  be  inconsistent  with  the 
settled  doctrine  that  an  attainted  person  retained  his  title  and 
possession  till  office  found,  and  that  meanwhile  he  could  make 
a  grant  or  demise  good  except  as  against  the  king.  If  civil 
death  worked  of  itself  a  divestiture  of  his  estate,  either  no 
entry  would  be  necessary  to  complete  the  title  of  the  crown  by 
forfeiture,  or  the  alternative  result  would  follow, — that  the 
title  would  be  in  abeyance  from  the  time  of  the  attainder  un- 
til entry  by  the  king  or  lord,  for  the  heir  could  not  take  by 
reason  of  corruption  of  blood,  and  the  felon's  title  would  be 
gone  by  his  civil  death.  But  we  have  not  been  able  to  find 
any  case  showing  that,  as  a  general  rule,  civil  death  modified 
in  any  respect  the  law  of  forfeiture,  or  deprived  the  attainted 
person  of  his  lands  before  the  forfeiture  was  enforced  by  entry. 
The  appellant,  to  sustain  his  contention  that,  by  the  common 
law,  civil  death,  consequent  upon  attainder,  operated  eo  in- 
stanti  to  divest  the  title  of  the  ofiender  to  his  lands,  relies 
upon  the  text  of  Littleton  (section  200),  and  the  commenta- 
ries of  Lord  Coke.  Littleton,  in  the  section  cited,  speaking  of 
the  classes  of  persons  who  cannot  maintain  an  action,  men- 
tions as  the  fifth  class  persons  who  have  entered  into  religion 
and  become  monks  professed.  Such  a  person,  he  says,  "is 
dead  in  the  law,  and  his  sonne  or  next  cousin  incontinent 
shall  inherit  him  as  well  as  though  he  were  dead  indeed. 
And  when  he  entereth  into  religion  he  may  make  his  testa- 
ment and  his  executors;  and  they  may  have  an  action  of  debt 
due  to  him  before  his  entry  into  religion,  or  any  other  action 
that  executors  may  have,  as  if  he  were  dead  indeed;  and  if  ho 
make  no  executors  when  he  entereth  into  religion,  then  the 
ordinary  may  commit  the  administration  of  his  goods  to  others, 
as  if  he  were  dead  indeed." 

The  doctrine  that  persons  entering  into  religion  and  becom- 
ing monks  professed  were  civilly  dead  proceeded  on  the  ground 
that  as  they  thereby  renounced  all  secular  concerns,  and  held 
themselves  freed  from  the  obligations  resting  upon  other  mem- 
bers  of  civil  society,  they  should  bo  treated  as  though  they 
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were  dead  in  fact,  and  as  having  surrendered  all  their  civil 
rights:  1  Bla.  Com.  132.  Coke,  in  commenting  on  the  pas- 
sage from  Littleton  above  quoted,  says:  "And  here  it  is  to  be 
observed  that  an  abjuration,  that  is,  a  deportation  forever  into 
siforreine  land  like  to  profession  (whereof  our  author  speaketh 
here),  is  a  civil  death,  and  that  is  the  reason  that  the  wife 
may  bring  an  action,  etc.  And  so  it  is  if,  by  an  act  of  Parlia- 
ment, the  husband  be  attainted  of  treason  or  felony,  and,  sav- 
ing his  life,  is  banished,  this  is  a  civil  death,  and  the  wife  may 
sue  as  a  feme  sole."  It  will  be  observed  that  Coke  adds  two 
instances  of  civil  death  to  the  one  mentioned  by  Littleton, 
namely,  abjuration  and  banishment,  on  attainder  by  act  of 
Parliament.  But  in  his  note  to  section  199,  already  quoted, 
he  declares  that  every  person  attainted  of  high  treason,  petit 
treason,  or  felony  is  accounted  in  law  civiliter  mortuus.  The 
fair  conclusion,  from  a  comparison  of  these  passages,  is,  that 
the  strict  civil  death  mentioned  by  Littleton  in  the  case  of  a 
monk  professed,  which  was  followed  by  an  extinction  of  civil 
rights,  including  the  right  of  property,  was  confined  to  monks 
and  the  two  other  cases  mentioned  by  Coke.  This  seeu^.s  to 
have  been  the  interpretation  of  Blackstone,  who,  in  the  enu- 
meration of  the  causes  of  civil  death,  in  which  the  next  heir  in- 
herits the  estate  as  though  the  ancestor  was  absolutely  dead, 
mentions  the  three  cases  of  profession,  abjuration,  and  banish- 
ment, and  no  others:  1  Bla.  Com.  132.  In  case  of  profession, 
the  civil  death  was  not  a  consequence  of  crime.  Abjuration, 
which  was  connected  with  the  law  of  sanctuary,  was  a  method 
by  which  a  criminal  escaped  punishment  on  condition  of 
taking  an  oath  of  abjuration,  and  leaving  the  realm  forever. 
Banishment  on  attainder  by  act  of  Parliament  was  a  power 
only  exerted  in  rare  instances.  Both  sanctury  and  abjuration 
were  abolished  by  statute  21  Jac.  I.,  c.  28.  The  statute  54 
Geo.  III.,  c.  45,  abolished  forfeiture  of  lands,  and  corruption 
of  blood  in  every  case  except  treason,  petit  treason,  and  mur- 
der. "So  that,"  as  said  by  Chitty,  writing  soon  after  the 
passage  of  that  statute,  "  at  the  present  day  on  attainder  of 
ordinary  felony  the  criminal  forfeits  only  his  goods  and  chat- 
tels, and  the  profits  of  land  during  life,  while  his  real  estate 
comes  in  the  ordinary  channels  to  his  heir,  who  is  thus  re- 
stored to  the  full  capacity  to  inherit  ":  1  Chitty  on  Criminal 
Law,  735.  Still  latter,  the  statute  33  &  34  Vict.,  c.  23,  swept 
away  the  whole  doctrine  of  attainder,  corruption  of  blood,  and 
forfeiture,  except  forfeiture  consequent  on  jutlawry,  and  the 
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eame  statute  provided  for  the  administration  of  the  estate  of 
the  convicted  felon  by  trustees  for  the  benefit  of  his  creditors 
and  the  support  of  his  family.  Under  this  statute,  the  real 
property  of  a  traitor  or  felon  remains  his  own,  subject  to  the 
temporary  estate  of  the  trustees,  and  he  may  dispose  of  it  by 
his  will,  but  by  the  statute  he  is  incapable  of  alienating  or 
charging  his  property,  or  of  making  any  contract:  1  Jarman 
on  Wills,  Bigelow's  5th  ed.,  44.  It  is  a  suggestive  fact  bear- 
ing upon  the  point  we  are  considering,  that  no  case  is  to  be 
found,  either  before  or  after  the  statute  of  54  George  III.,  in 
which  it  has  been  held  that  a  conviction  of  felony  cast  the 
descent  of  the  felon's  land  upon  his  heirs,  as  though  he  was 
dead  in  fact.  And  since  the  statutes  33  and  34  Victoria,  it  is 
certain  that  such  a  doctrine  has  been  unknown  to  the  law  of 
England.  That  statute  assumed  that  the  title  of  the  felon  to 
his  lands  was  not  divested  by  his  conviction. 

It  remains  to  consider  how  the  question  stands  in  the  light 
of  our  own  statutes  and  decisions.  The  cases  on  the  subject 
are  few,  but  there  are  two  whieh  deserve  especial  attention : 
Troup  V.  Wood,  4  Johns.  Ch.  248,  and  Plainer  v.  Sherwood,  6 
Id.  118,  decided  in  1820  and  1822.  Both  related  to  lands 
which  had  been  owned  by  one  Platner,  who,  in  June,  1799, 
was  convicted  of  forgery,  and  sentenced  to  the  state  prison  for 
life.  He  was  pardoned  in  1806.  The  trial  and  conviction  was 
after  the  passage  of  the  act  of  March  29,  1799,  but  the  offense 
was  committed  prior  thereto.  In  Troup  v.  Wood,  supra,  the 
bill  was  filed  by  a  grantee  of  Platner  under  a  deed  executed 
before  his  conviction,  in  1792,  to  set  aside  sales  of  the  same 
lands,  made  after  Platner's  conviction  and  sentence,  and  dur- 
ing his  imprisonment  under  judgments  against  him,  obtained 
prior  to  the  complainant's  deed.  The  chancellor  rendered  a 
decree  setting  aside  the  sales  and  titles  acquired  by  the  de- 
fendants, under  the  executions,  upon  several  grounds,  one  of 
which  was  that  the  judgment  upon  which  the  execution  issued 
had  been  fully  paid  prior  to  the  sales  thereon,  and  that  the 
sales  were  fraudulently  made  by  the  act  and  procurement  of 
the  defendants.  The  chancellor,  in  his  opinion,  after  stating 
this  conclusive  ground  of  judgment,  proceeded  further  to  say 
that  the  sales  were  also  void  for  another  reason,  viz.,  that  the  scire 
facias  to  revive  the  judgment  against  Platner  was  directed 
to  him,  whereas,  as  by  his  conviction  and  sentence  to  impris- 
onment for  life  he  became  civilly  dead,  it  should  have  been  di- 
rected "to  his  representatives  and  to  the  terre-tenants."    This 
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plainly  implied  that  the  chancellor  then  entertained  the  opin- 
ion that  a  civil  death,  consequent  upon  a  conviction  of  felony, 
divested  the  offender's  estate,  and  the  heirs  immediatel}'  in- 
herited, as  in  case  of  actual  death,  forfeiture  and  corruption 
of  blood  having  been  previously  abolished  in  this  state,  except 
forfeiture  for  a  limited  time  in  case  of  treason.  The  subse- 
quent case  of  Plainer  v.  Sherwood^  supra^  was  brought  by  Plat- 
ner,  after  his  pardon,  to  set  aside  sales  of  other  lands  made 
during  his  imprisonment,  under  the  same  judgments  and  exe- 
cutions as  in  the  former  case,  the  title  to  such  lands  having 
been  in  him  at  the  time  of  his  conviction  and  sentence.  The 
defendant  demurred  to  the  bill,  on  the  ground  that  the  plain- 
tiff was  divested  of  his  estate  in  the  lands  by  his  conviction 
and  imprisonment,  and  that  his  heirs  were  the  parties  in  inter- 
est. It  is  plain  that  the  demurrer  was  good,  provided  the 
chancellor  was  correct  in  his  opinion  in  the  former  case  as  to 
the  effect  of  civil  death  at  common  law  in  divesting  the  estate 
of  a  convicted  felon.  But  the  chancellor,  on  reconsideration, 
reversed  his  previous  ruling  on  this  point,  and  held  that  at 
common  law  that  consequence  did  not  follow  the  situation  of 
civiliter  mortuus,  except  in  the  special  cases  to  which  we  have 
referred.  He  therefore  sustained  the  bill,  suggesting,  as  a  rea- 
son for  his  misapprehension  in  the  former  case,  that  the  stat- 
ute of  March  29,  1799,  which  was  in  force  when  the  trial  and 
conviction  took  place,  and  when  the  former  decision  was  made, 
only  applied  to  offenses  thereafter  committed.  This  sugges- 
tion in  turn  implied,  although  the  question  was  not  involved 
in  the  case,  that  the  statute  of  1799,  declaring  that  a  person 
adjudged  to  imprisonment  for  life  on  a  conviction  of  felony 
"shall  be  deemed  and  taken  to  be  civilly  dead  to  all  intents 
and  purposes  in  the  law,"  extended  the  common-law  conse- 
quences of  civil  death,  and  made  the  estate  of  the  convicted 
felon  descendible  immediately  to  his  heirs.  The  case  of  In  re 
Deming,  10  Johns.  232,  presented  the  question  of  the  effect  of 
a  pardon  of  a  person  convicted  of  a  felony,  and  sentenced  to 
imprisonment  for  life,  upon  his  right  to  the  guardianship  of 
his  infant  child,  after  his  release  from  imprisonment.  It  was 
held  that  the  pardon  restored  him  to  the  relation  of  a  father, 
but  it  was  assumed  in  the  brief  per  curiam  opinion  in  the 
case  that  any  rights  of  property  in  the  convict  were  divested 
by  the  conviction  and  sentence.  This  case  arose  when  the  act 
of  1799  was  in  force.  The  case  of  Plainer  v.  Sherwood,  supra, 
was  a  direct  adjudication  that,  by  the  general  rule  of  the  com- 
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mon  law,  civil  death  did  not  operate  as  a  divestiture  of  the 
estate  of  the  convicted  felon.  The  language  of  the  act  of 
1799,  that  a  person  sentenced  to- imprisonment  for  life  was  tp 
be  deemed  civilly  dead,  "  to  all  intents  and  purposes  in  the 
law,"  was  very  special  and  comprehensive,  and  it  is  not  neces- 
sary to  disagree  with  the  intimation  of  the  chancellor  that  it 
extended  the  consequences  of  civil  death  beyond  what  was 
understood  at  common  law.  However  this  may  be,  when  the 
language  of  the  act  of  1799  was  changed  by  the  Revised  Stat- 
utes, by  omitting  the  special  and  peculiar  words  therein,  and 
the  language  was  substituted  that  a  person  sentenced  to  im- 
prisonment for  life  should  thereafter  "be  deemed  civilly  dead," 
the  provision  became,  we  think,  simply  declaratory  of  the 
common  law. 

On  looking  at  the  statutes  regulating  the  transfer  and  devo- 
lution of  property  upon  the  death  of  the  owner,  it  will  be 
found  that  their  natural  import  confines  the  meaning  to  a 
natural  death.  By  the  former  statute  of  wills  it  is  declared 
that  "all  persons,  except  idiots,  persons  of  unsound  mind, 
married  women,  and  infants,  may  devise  their  real  estate," 
etc.,  and,  as  to  personal  property,  that  "every  male  person  of 
the  age  of  eighteen  years,  and  every  person  not  being  a  mar- 
ried woman,"  may  dispose  of  it  by  will:  2  R.  S.  60,  sec.  21; 
and  provisions  are  made  for  the  probate  of  wills  after  the 
death  of  the  testator.  The  statute  of  administrations  author- 
izes the  granting  of  letters  of  administration  of  the  goods, 
chattels,  and  credits  of  persons  "dying  intestate":  2  Id.  73, 
sec.  23.  The  statute  regulating  proceedings  to  discover  the 
death  of  persons  upon  whose  lives  any  particular  estate  may 
depend  requires  that  the  petitioner  shall  state  in  his  petition 
"that  he  has  cause  to  believe,  and  does  believe,  that  the  per- 
son upon  whose  life  such  prior  estate  depends  is  dead,"  etc.: 
2  Id.  343,  sec.  2.  An  assignment  of  dower  can  be  claimed 
only  on  the  death  of  the  husband:  1  Id.  740,  sees.  1  et  seq.  In 
none  of  these  statutes  is  there  any  intimation  that  a  civil  as 
distinguished  from  a  natural  death  was  in  the  contemplation 
of  the  legislature.  The  only  statute  we  have  found  which  per- 
mits an  inference  that  civil  death,  consequent  upon  imprison- 
ment for  life,  operates  to  divest  the  convict  of  his  estate,  is  a 
provision  in  the  act  relating  to  "absconding,  concealed,  and 
non-resident  debtors,"  which  permits  the  proceedings  author- 
ized thereby  to  be  taken  "  whenever  any  debtor  shall  be  im- 
prisoned in  the  state  prison  for  a  term  less  than  his  natural 
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life":  2  R.  S.  15,  sec.  1;  making  no  provision  and  giving  no 
remedy  under  that  act  against  the  property  of  one  imprisoned 
on  ft  life  sentence.  This  provision  was  incorporated  into  the 
Revised  Statutes  from  the  "Act  for  relief  against  absent  and 
absconding  debtors,  passed  March  21,  1801,  when  the  act  ol 
March  29,  1799,  declaring  the  effect  of  a  sentence  to  imprison- 
ment for  life,  was  in  force.  The  most  that  can  be  said  aa  to 
the  effect  of  this  section  of  the  absconding-debtor  act,  as 
bearing  upon  the  point  now  in  controversy,  is,  that  the  legis- 
lature may  have  assumed  that  civil  death,  resulting  from  a 
sentence  to  imprisonment  for  life,  operated  to  divest  the  of- 
fender of  his  estate.  But  when  it  is  considered  that  no  case 
in  this  state  can  be  found  where  the  will  of  a  person  impris- 
oned on  a  life  sentence  has  been  admitted  to  probate  during 
his  natural  life,  or  where  administration  has  been  granted  on 
his  estate  or  dower  assigned  as  if  he  was  dead,  nor  any  case 
where  the  title  to  property  has  been  traced  through  a  civil  as 
distinct  from  a  natural  death,  the  inference  seems  almost  irre- 
sistible that  the  doctrine  that  civil  death,  consequent  upon  a 
life  sentence,  divests  the  criminal  of  his  estate,  has  no  foun- 
dation in  our  law.  As  to  right  of  administration,  see  Frazer 
V.  Fulcher,  17  Ohio,  260.  The  disabilities  flowing  from  the 
situation  of  civiliter  mortuus  have  a  wide  scope,  without  in- 
cluding this  incident.  The  statute,  without  expressly  declar- 
ing this  result,  assumes  that  a  life  sentence  of  the  husband, 
ipso  facto,  dissolves  his  marriage:  2  R.  S.  687,  sec,  9,  subd.  6. 
The  convict  cannot  sue,  although  he  may  be  sued,  and  hia 
property  is  answerable  to  his  creditors.  But  he  may  defend 
an  action  brought  against  him:  Code,  sec.  131;  Davis  v.  Duf- 
Jie,  1  Abb.  App.  489;  Bowles  v.  Haberman,  95  N.  Y.  246.  He 
cannot  enter  into  executory  contracts  and  call  in  aid  the  courts 
to  enforce  them,  but  he  may  transfer  his  property  by  will  or 
deed:  See  Rankin's  Heirs  v.  Rankin's  EzWs,  6  T.  B.  Mon.  531; 
17  Am.  Dec.  161,  and  authorities  supra.  His  political  rights 
are  taken  from  him,  his  wife  and  children  owe  him  no  fealty 
or  obedience.  It  is  easy  to  suggest  possible  diflBculties  in  the 
administration  and  protection  of  the  property  of  a  convict 
■entenced  to  imprisonment  for  life.  These  are  matters  which 
may  be  the  appropriate  subject  of  legislation.  They  have 
been  met  in  England  by  the  statute  33  and  34  Victoria,  by 
which  a  trustee  is  appointed  to  administer  the  convict's  estate 
for  the  protection  of  all  interests.  Most  of  the  difficulties 
so^ested  exist  in  the  same  degree  in  the  case  of  convicts  sen- 
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tenoed  to  imprisonment  for  a  term  of  years,  during  which 
time  their  civil  rights,  by  force  of  a  prior  section  of  the  stat- 
ute (section  19),  are  suspended.  But  it  is  not  claimed  that 
this  consequence  divests  them  of  their  property  during  their 
imprisonment. 

We  here  conclude  our  examination  of  the  interesting  ques- 
tion presented  by  this  record.  Any  one  who  takes  the  pains 
to  explore  the  ancient  and  in  many  respects  obsolete  learn- 
ing connected  with  the  doctrine  of  civil  death  in  consequence 
of  crime,  will  find  that  he  has  to  grope  his  way  along  paths 
marked  by  obscure,  flickering,  and  sometimes  misleading 
lights,  and  he  cannot  feel  sure  that  at  some  point  in  his  course 
he  has  not  missed  the  true  road.  But  there  is  a  guiding 
principle  which  in  the  present  case  greatly  aids  in  solving  the 
question  presented,  and  that  is,  that  no  one  can  or  ought  to  be 
divested  of  his  property  in  invitum,  except  by  the  clear  war- 
rant of  law,  and  this,  we  think,  is  not  found  in  the  statute  re- 
lating to  civil  death.  The  weighty  words  of  Chancellor  Kent 
in  Plainer  v.  Sherwood,  6  Johns.  Ch.  118,  may  appropriately 
conclude  this  opinion:  "The  penal  consequences  of  attainder 
must  be  necessary  deductions  severely  required  by  the  prem- 
ises; and  as  there  was  to  be  no  forfeiture  of  the  estate,  the 
law  would  not  be  consistent  with  itself  if  it  held  the  party 
alive  for  the  purpose  of  being  sued  and  charged  in  execution, 
and  yet  dead  for  the  purpose  of  transmitting  his  estate  to  his 
heirs." 

We  think  the  order  of  general  term  should  be  affirmed, 
and  judgment  absolute  entered  for  the  defendant  on  the  stip- 
ulation.    • 

Eabl,  J  .  dissented  on  the  ground  that  the  statnte  of  March  29,  1799,  de« 
daring  that  life  convicts  should  be  "deemed  and  taken  to  be  civilly  dead  to 
all  intents  and  purposes  in  law,"  was  passed  for  the  purpose  of  depriving 
the  convict  of  all  civil  rights  whatsoever;  and  that  the  phraseology  of  the  Re- 
vised Statutes,  that  such  persons  "shall  thereafter  be  deemed  civilly  dead," 
was  not  designed  to  change  the  scope  and  meaning  of  the  previous  statute. 
"  The  rule  was  simply  expressed  in  more  concise  and  appropriate  language." 

Civil  Death,  and  the  Extent  to  Which  It  is  Recognized  in  America. 
— The  scope  of  this  question,  while  broad  enough  in  its  possibilities,  is  never- 
theless somewhat  limited  as  determined  by  the  adjudicated  cases  in  this 
country.  It  is  true  that  there  are  English  cases  which  enunciate  certadn 
principles  as  governing  the  law  relating  to  civil  death.  How  far  those  prin- 
ciples are  applicable  in  this  country  depends  necessarily  upon  the  extent  to 
which  the  law  of  England,  as  declared  by  those  decisions,  is  here  in  force. 
The  strictness  of  the  early  English  law  was  greatly  modified,  and  many 
disabilities  which  had  formerly  existed  were  abolished  by  statute  as  civili- 
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zation  advanced,  and  men's  ideas  in  consequence  broadened:  1  Bla.  Com. 
132;  2  Kent's  Com.  386,  387;  7  Anne,  c.  22;  17  Geo.  H.,  c.  29;  54  Geo.  m., 
c  145;  21  Jac  I.,  c.  28;  3  &;  4  Wm.  IV.,  c.  106;  33  &  34  Vict.,  c.  23.  While 
the  rules  of  the  common  law  in  force  in  England  at  the  time  of  oar  severance 
from  the  mother  country  are  in  force  here,  yet  they  are  only  in  force  in  so 
far  as  they  are  applicable  to  our  institutions,  tenures,  and  form  of  gov- 
ernment: Wilbur  V.  Tobey,  16  Pick.  177.  And  the  maxim  that  all  lands 
were  granted  originally  out  of  the  sovereign,  and  were  holden  mediately  or 
immediately  of  the  crown  (2  Bla.  Com.  53),  is  the  foundation-stone  on  which 
the  law  of  escheats  and  forfeiture  was  erected;  but  these,  as  is  said  in  the 
principal  case,  were  only  incidents  of  attainder  for  treason  or  felony,  another 
incident  of  such  attainder  being  civil  death.  Thus  "civil  death  commenced 
if  any  man  was  banished  or  abjured  the  realm  by  the  process  of  tho  common 
law,  or  entered  into  religion,  —  that  is,  went  into  a  monastery,  and  became 
there  a  monk  professed,  —  in  which  cases  he  was  absolutely  dead  in  law,  and 
each  heir  should  have  bis  estate":  1  Cooley's  Bla.  Com.  132.  So,  also,  if 
a  man  was  attainted  of  treason  or  felony,  and  banished  forever,  or  left  the 
kingdom  upon  a  conditional  pardon  after  judgment  of  death:  1  Id.,  note  12; 
1  Abbott's  Law  Diet.,  tit.  Civil  Death.  It  is  said  in  2  Kent's  Com.,  6th  ed., 
386,  that  "forfeiture  of  property,  in  cases  of  treason  and  felony,  was  a  part 
of  the  common  law,  and  must  exist  at  this  day  in  the  jurisprudence  of  those 
states  where  it  has  not  been  abolished  by  their  constitutions  or  by  statute." 
But  tho  court  in  Fraxerv.  Fulcher,  17  Ohio,  260,  argues  as  follows:  "It  is 
said  that,  by  the  rules  of  the  common  law,  there  is  such  a  thing  as  a  civil 
death  as  well  as  a  natural  death.  We  know  that  in  England  there  are  cases 
in  which  a  man,  although  in  full  life,  is  said  to  be  civilly  dead;  but  I  have 
not  learned,  until  this  case  was  brought  before  us,  that  there  was  but  one 
kind  of  death  known  to  our  laws.  In  New  York  they  have  a  statute  which 
provides  that  when  a  man  is,  for  the  punishment  of  crime,  sentenced  to  im- 
prisonment in  the  penitentiary  for  life,  he  shall  be  considered  as  civilly  dead 
to  all  intents  and  purposes  in  law.  In  the  case  of  Tivvp  v.  Wood,  4  Johns. 
Ch.  247,  Chancellor  Kent  says  that  he  apprehends  that  this  law,  which  was 
passed  March,  1799,  was  only  declaratory  of  the  existing  law.  This  opinion 
is  based  on  the  pre-existing  statutes  of  the  state,  and  upon  the  common  law 
of  England,  which,  by  statute,  was  part  of  the  law  of  New  York.  In  tho 
Bu"T)sequent  case  of  Plainer  v.  Slienoood,  6  Id.  118,  the  chancellor  says  he  was 
mistaken  in  the  opinion  expressed  in  the  case  just  cited;  that  the  act  of  1799 
was  only  declaratory  of  the  existing  law.  And  in  the  latter  case  he  decides 
that  although  a  man  might  be  sentenced  to  imprisonment  for  life  in  punish- 
ment for  crime,  still  he  would  not  be  held  to  be  civilly  dead  unless  the  crime 
was  committed  after  the  law  of  1799  took  effect.  If,  then,  we  rely  upon  the 
authority  of  Chancellor  Kent,  there  is  no  principle  of  the  common  law  by 

which  a  man  (imprisoned  for  life)  would  be  held  to  be  civilly  dead It 

has  been  suggested,  however,  that  for  the  legislature  to  enact  that  the  estate 
of  a  person  in  such  situation  should  be  disposed  of  as  if  he  were  dead  would  be 
a  violation  of  that  clause  of  the  constitution  which  declares  that  'no  convic- 
tion shall  work  corruption  of  blood  or  forfeiture  of  estate.'  Whether  it 
be  so  or  not  depends  upon  the  meaning  which  we  attach  to  the  word  '  for- 
foitore,'  as  used  in  this  connection.  To  me  it  seems  clear  that  the  intention 
of  the  convention  in  the  introduction  of  this  clause  was  to  guard  against 
evils  existing  in  the  country  from  which  many  of  our  laws  are  derived.  In 
England,  the  conviction  of  many  offenses  works  '  corruption  of  blood  and  for- 
feiture of  estate.'    The  forfeiture  is  to  the  king.     The  blood  is  corrupted. 
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The  attainted  person  can  neither  inherit  from  his  ancestors,  nor  can  he 
transmit  inheritance.     His  property  is  not  given  to  his  heirs,  hut  by  the 

forfeiture  is  taken  from  them It  was  against  such  a  state  of  things 

that  the  convention  intended  to  provide." 

Again,  under  the  English  law,  escheat  had  a  wider  meaning  than  it  has 
under  our  laws,  since  there,  in  addition  to  the  tenant's  dying  withont  heirs, 
if  his  "blood  was  corrupted  and  stained  by  the  commission  of  treason  or 
felony,"  he  forfeited  his  feud:  2  Bla.  Com.  72,  245;  and  in  the  American 
states,  escheat  means  the  reversion  to  the  state  when  the  title  to  land  fails 
for  lack  of  heirs  or  devisees,  or  where  the  tenant  is  an  alien:  HugJiea  v.  State, 
41  Tex.  10,  17;  3  Washburn  on  Real  Property,  443.  So  forfeiture  was  a 
part  of  the  punishment  for  the  offense,  and  "does  not  relate  to  the  feudal 
system  ";  and  escheat  was  a  fruit  and  consequence  of  the  doctrine  of  tenures. 
"Escheat  operates  in  subordination  to  this  more  ancient  and  superior  law  of 
forfeiture  ":  2  Bla.  Com.  251,  252.  There  was  also  a  difference  between  for- 
feiture of  lands  and  of  goods  and  chattels,  lands  being  forfeited  on  attainder, 
and  not  before,  and  chattels  were  forfeited  on  conviction:  4  Comyn's  Digest, 
413,  note  u,  1.  It  is  provided  by  the  laws  of  the  United  States  that  no  at- 
tainder of  treason  shall  work  corruption  of  blood  or  forfeiture,  except  during 
the  life  of  the  person  attainted:  Desty's  Federal  Constitution,  2d  ed.,  229;  2 
Kent's  Com.,  6th  ed.,  386;  Desty's  American  Criminal  Law,  sec.  68;  see,  as 
to  the  present  law  in  England,  Stats.  3  &  4  Wm.  IV.,  c.  106;  54  Geo.  HI., 
c.  145.  So  "  several  of  the  state  constitutions  have  provided  that  no  attain- 
der of  treason  or  felony  shall  work  corruption  of  blood  or  forfeiture  of  estate 
except  during  the  life  of  the  offender,  and  some  of  them  have  taken  away 
the  power  of  forfeiture  absolutely,  without  any  such  exception  ":  2  Kent's 
Com.,  6th  ed.,  386.  Nor  is  heritable  blood  corrupted  by  an  act  of  one  com- 
ing within  the  provisions  of  the  confiscation  act  of  Congress  of  July  17,  1862: 
Bigehw  v.  Forrest,  9  Wall.  339,  352.  So  it  is  said  in  Desty's  Federal  Con- 
stitution, 2d  ed.,  229,  that  "the  confiscation  act  provided  against  any  for- 
feiture of  real  estate  beyond  the  life  of  the  offender.  All  that  can  be  sold 
under  the  confiscation  act  is  the  right  to  the  property  terminating  with  the 
life  of  the  person  for  whose  offense  it  had  been  seized.  Only  the  life  estate 
is  subject  to  condemnation  and  sale."  Again,  "persons  attainted  of  high 
treason  were  formerly  incompetent  to  devise  their  lands,  since  by  several  old 
statutes  the  real  estates  of  a  traitor  were  by  the  attainder  ipso  /acto  vested 
in  the  crown.  The  lands  of  all  persons  attainted  for  petit  treason  and  felony 
formerly  escheated  to  the  king  or  other  feudal  lord  by  reason  of  the  corruption 
of  blood  consequent  on  attainder,  which  of  course  prevented  the  descent  to  the 
heir,  and  the  devisees  of  such  persons  were  absolutely  void  or  voidable,  as  in 
the  case  of  an  alien,"  until  1870.  So  "treason  and  felony  incapacitated  per- 
sons from  making  a  will  of  personal  estate  which  became  forfeited  to  the 
crown  on  conviction  ";  and  such  was  the  case  until  the  act  of  33  &  34  Vict., 
c.  23,  under  which  the  convict  or  felon  was  only  temporarily  deprived  of  his 
real  and  personal  estate,  since  an  administrator  might  be  appointed  who  held 
the  property  in  trust  only,  and  the  convict  might  dispose  of  the  same  by  will: 
1  Jarman  on  Wills,  5th  ed.,  42  et  seq.  In  California  it  is  held  that  "the  for- 
feitures and  disabilities  imposed  by  the  common  law  upon  persons  attainted 
of  felony  are  unknown  to  the  laws  of  that  state,"  and  that  no  consequences 
follow,  except  those  declared  by  statute;  but  "  if  the  convict  be  sentenced 
for  life,  he  becomes  dvililer  mortuus,  or  dead  in  law  in  respect  to  his  estate, 
as  if  he  was  dead  in  fact."  This  is  statutory,  however,  and  if  the  sentence 
bo  "  for  a  term  less  than  life,  his  civil  rights  are  only  suspended  daring  the 
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term,  and  he  forfeits  only  all  public  offices  and  private  trusts,  authority,  and 
power":  Matter  qf  EstaU qf  Ntrac,  35  Cal.  392,  396;  95  Am.  Dec.  111.  As 
to  the  time  when-a  person  civilUer  mortuua  became  divested  of  title,  it  is  said 
that  "  by  the  civil  law,  as  well  as  by  the  common  law,  the  king  cannot  ta!;e 
upon  himself  the  possession  of  an  estate  said  to  have  escheated  until  the  fivct 
13  judicially  ascertained  by  a  proceeding  in  the  nature  of  an  inquest  of  office  ": 
People  V.  Folsom,  5  Cal.  374,  379.  So  an  alien  may  hold  against  every  one, 
and  even  against  the  government,  until  office  found:  Id.  "These  inquests 
of  office  were  devised  by  law  as  an  authentic  means  to  give  the  king  his  right 
by  solemn  matter  of  record,  without  which  he,  in  general,  can  neither  lake 
L'or  part  from  anything":  3  Bla.  Com.  259.  One  exception,  however,  ex- 
isted in  cases  of  attainder  for  high  treason  where  an  inquisition  of  office  was 
unnecessary,  the  forfeiture  resulting  instantly:  Id.  In  support  of  these  pro- 
positions, see  Fair/ax  v.  Hunter,  7  Cranch,  603;  Craig  v.  Rad/ord,  3  Wheat. 
CO*;  Jonea  v.  McMasUrs,  20  How.  8;  Blgelow  v.  Forrest,  9  Wall.  339,  S52, 
353;  Wilbur  v.  Tohey,  10  Pick.  177;  Jackson  v.  Adams,  7  Wend.  3G7;  Staie 
exrcl.  Attorney 'Oeneral  v.  Tilghman,  14  Iowa,  474;  Commonwealth  v.  Hite,  C 
Leigh,  688;  29  Am.  Dec.  226,  and  note  232;  Barbour  v.  Nelson,  1  Litt.  GO; 
Bradatreet  v.  Supervitora  etc.,  13  Wend.  546;  contra,  In  re  Mahne's  Estate,  21 
S.  C.  435,  446,  447;  Beid  v.  StaU,  74  Ind.  252;  Heirs  qf  Holliman  v.  Peebles, 
1  Tex.  673;  Rvbeck  v.  Gardner,  7  Watts,  455;  WhiU  v.  WhUe,  2  Met.  (Ky.) 
185;  Colgan  v.  McKeon,  24  N.  J.  L.  566;  O'Hanlin  v.  Den,  20  Id.  31;  Crane 
V.  Beeder,  21  Mich.  24;  4  Am.  Rep.  430;  Farrar  v.  Dean,  24  Mo.  16;  PuckeU 
V.  State,  1  Sneed,  355;  Kennedy  v.  Strong,  14  John.  128,  129;  Fontaine  v. 
Plianix  Ins.  Co.,  11  Id.  293.  So  by  the  common  law  it  has  been  held  that 
the  forfeiture  for  treason  or  felony  by  verdict  or  confession  relates  back  to 
the  time  of  the  fact,  to  avoid  all  alienations  afterwards:  Co.  Lit.  390  b; 
Jackson  v.  Prevost,  2  Caines,  164;  but  there  were  exceptions,  however,  to 
this  rule:  Hale  P.  C.  264,  270;  4  Bla.  Com.  382;  Co.  Lit.  13. 

So  far  we  have  considered  the  fundamental  law  of  England  applicable  to 
civil  death,  the  principles  governing  the  decisions  in  that  country,  their  anal- 
ogy  to  the  laws  of  this  country,  also  the  time  when  the  property  is  divested 
out  of  the  person  cinliter  mortuua  in  England  and  in  this  countrj%  the  cases 
here  being  principally  those  of  escheats.  lu  applying  the  principles  underly- 
ing the  reasoning  of  the  English  cases,  the  courts  have  held  that  "a  man  at- 
tainted of  felony  or  murder,  etc.,  may  make  a  grant  of  a  rent  or  common,  or 
a  fcoffinent,  etc.,  and  the  same  shall  bind  all  persons  but  the  king  (for  his 
time)  and  the  lord  of  whom  the  land  is  holden  ":  Denman,  C.  J.,  in  Doe  dem. 
Griffith  V.  Pritchard,  5  Bam.  &  Ad.  765,  781,  2  Nev.  &  M.  489,  decided  as 
as  late  as  1833,  and  the  same  judge  adds  that  the  passage  in  Coke  on  Little- 
ton, 42  b,  is  consistent  with  this  ruling,  although  seemingly  contra.  So  an 
attainted  person  might  be  charged  in  a  civil  action,  and  would  not  bo  dis- 
charged on  motion,  but  would  be  bound  to  answer:  Ramsey  v,  McDonald,  1 
W.  Black.  30;  though  it  is  decided  in  Bonnell  v.  Borne  etc.  B.  B.  Co.,  12  Hun, 
218,  that  while  such  convict  is  deprived  of  his  rights  as  a  plaintiff,  yet  he  is 
not  relieved  from  liability  as  a  defendant.  So  a  wife  was  entitled  to  dower 
in  case  of  a  civil  as  well  as  a  natural  death:  Marsh  v.  Hutchinson,  2  Bos.  &  P. 
220,  231;  but  this  is  contra  to  the  law  as  declared  by  Sir  Edward  Coke  in  1 
Inat.  33  b,  where  it  is  stated  that  dower  only  arises  on  the  natural  death,  not 
the  civil  death,  of  the  husband,  though  the  case  of  Marsh  v.  Hulddnson,  supra, 
follows  Bracton,  lib.  4,  tract  6,  c.  7,  fol.  301  b;  Britton,  cap.  106,  fol.  251;  and 
the  old  books,  Perkins,  sec.  307,  and  Gilbert  on  Dower  in  Uses,  401,  support 
certainly  in  part  the  law  as  declared  by  Coke,  supra.  It  is  also  said  in 
Wuhborn  on  Real  Property,  6th  ed.,  252,  that  "by  the  oommon  law  th« 
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vidow  of  a  convicted  traitor  could  not  recover  dower.  But  it  is  believed 
that  no  such  principle  was  ever  introduced  into  the  laws  of  this  country." 
The  fiction  of  law  which  supposes  a  husband  as  civilly  dead  permitted  the 
wife  to  bo  sued  for  assault  in  her  own  name  in  such  case:  Marsh  v.  Hutchinson, 
2  Bos.  &  P.  22G,  232.  So  a  woman  whose  husband  had  been  banished  by  act 
of  Parliament  has  been  declared  capable  of  making  a  will  under  the  common 
law:  Portland  v.  Prodgers,  2  Vern.  104;  and  see  Cutter  v.  Butler,  25  N.  H. 
343;  57  Am.  Dec.  380.  In  Cornwall  v.  Hoyt,  7  Conn.  420,  the  wife  was  per- 
mitted to  sue  as  &fem*  sole  upon  a  writing  given  her  to  secure  her  the  payment 
of  a  sum  of  money,  her  husband,  a  citizen  of  Connecticut,  having  abandoned 
his  country  and  joined  with  its  enemies  hello  flagrante.  The  court  said:  "By 
the  common  law,  when  a  husband  was  banished,  abjures  the  realm,  or  goes 
into  exile,  he  becomes  dviliter  mortuus,  and  the  wife's  power  of  contracting, 
Buing,  and  being  sued  revives";  and  it  adds,  citing  from  Judge  Swift,  the 
most  able  exponent  of  the  common  law  as  applicable  to  that  state:  "On 
the  same  principle,  where  a  hu&band  has  been  sentenced  to  Newgate,  or  any 
of  the  public  prisons  of  the  United  States  for  life,  or  even  for  a  shorter  time, 
it  would  seem  the  wife  ought  to  have  the  same  power  to  make  contracts  and 
to  sue  and  be  sued  aa  a.  feme  sole."  We  would  suggest  in  this  connection, 
however,  that  the  right  of  a  married  women  to  sue  and  be  sued  as  a  feme  sole 
is,  in  view  of  the  constantly  progressive  legislation  in  her  favor  in  the  several 
Btates,  dependent  in  almost  every  conceivable  case  which  might  arise  upon 
other  principles  than  those  declared  by  Judge  Swift.  Administration  might 
formerly  be  granted  upon  the  estate  of  a  monk  as  if  he  were  actually  dead, 
the  administrator  having  the  same  rights  as  if  he  were  naturally  deceased: 
1  Bla.  Com.  132;  and  a  lease  determined  upon  a  monk's  entry  into  religion: 
Id.  As  to  other  persons  civilly  dead,  see  33  &  34  Vict.,  c.  23;  1  Jarman  on 
Wills,  5th  ed.,  42.  In  Ohio,  the  case  of  Frazer  v.  Fulclier,  17  Ohio,  260,  holds 
that  administration  cannot  be  granted  on  the  estate  of  a  person  under  sen- 
tence of  imprisonment  for  life.  The  reasoning  in  that  case  states  the  rule 
certainly  of  the  common  law  fully  and  clearly,  and  to  the  result  of  the  re- 
searches of  the  court  in  that  case  but  very  little  can  be  added  outside  of  the 
full  consideration  given  the  question  in  the  principal  case.  The  words  of  the 
court  are,  that  there  is  nothing  "in  the  legislation  of  the  state  which  would 
authorize  the  appointment  of  an  administrator  upon  the  estate  of  a  person  in 
this  situation," — one  imprisoned  for  life.  We  have  failed  to  discover,  after 
a  mo3t  thorough  examination,  a  single  case  of  value,  as  determining  the  pres- 
ent law  in  this  country,  where  it  is  held  that  any  person  other  than  a  monk 
professed  was  considered  dviliter  mortuics  to  the  extent  that  administration 
might  be  taken  out  for  that  reason  upon  his  estate,  or  the  land  vest  co  instanti 
by  reason  of  such  fact  in  his  heirs.  Wo  deduce,  therefore,  that  in  those 
states  where  there  is  a  statutory  provision  that  one  imprisoned  for  life  shall 
be  deemed  civilly  dead,  the  legislature  could  not  have  intended  that  such 
convict  should  labor  under  greater  disabilities  than  those  entailed  by  the 
common-law  decisions;  and  if  the  strict  rule  of  the  common  law  is  not  to  be 
followed,  it  must  be  assumed  —  and  especially  so  in  view  of  our  institutions 
and  tenures  here,  and  also  in  view  of  the  fact  that  such  convict  may  be  par- 
doned —  that  one  dviliter  mortuua  under  the  statutes  ought  not  to  be  deemed 
naturally  dead  so  far  as  retaining  his  title  to  property  and  protecting  it  is 
concerned,  and  that  it  ought  not  certainly  to  devolve  upon  his  successors  or 
heirs  simply  because  of  the  disability  of  imprisonment.  This  construction  of 
those  statutes  would,  it  seems  to  us,  be  founded  in  greater  justice  and  more  in 
consonance  with  the  reason  of  the  law,  an  1  more  in  keeping  with  the  spiiil 
ot  oar  institutions,  than  a  condasion  to  the  contra. 
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Parkhurst  V.  Berdell. 
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EirroPFSL.  —  WnATEVxn  ra  Adjudicated  bktween  Detsndants  has  tha 
Bam«  effect  between  them  as  rea  judicata  as  if  they  appeared  in  the  ao< 
tion  as  plaintiff  and  defendant. 

An  Apfeai.  rROM  a  Judgment  does  not  Susfknd  tts  Opebation  as  au 
estoppel. 

Reversal  ot  Jctdgment  after  It  has  been  Received  as  Evidknok  in 
Anotheb  Action  cannot  operate  retrospectively  bo  as  to  render  its  re- 
ception erroneous.  The  fact  of  reversal  cannot  appear  by  the  record  in 
the  second  action;  and  the  only  remedy  of  the  injured  party,  if  any  ha 
have,  is  by  motion  for  a  new  trial. 

Judgment  will  not  ee  Revebsed  fou  the  Reception  of  Imfkopxb  Evi- 
dence if  the  same  result  most  have  been  reached  had  such  evidence 
been  excluded. 

Pabtt  Consenting  that  Witness  Testift  to  Conftdkntial  and  Peivi- 
LEGED  Communications  on  direct  and  croes  examination  cannot  there- 
after have  the  evidence  struck  out  on  the  ground  that  it  related  to  a 
confidential  communication. 

Confidential  Communications  between  Husband  and  Wife  when  Alone, 
which  the  code  of  New  York  prohibits  either  from  testifying  to,  are  such 
only  as  are  of  a  confidential  nature,  and  are  induced  by  the  marital  re- 
lation, and  do  not  include  ordinary  conversations  relating  to  matters  of 
business. 

Action  by  Mrs.  Eliza  Parkhurst  against  Robert  H.  Berdell, 
to  compel  him  to  account  for  moneys  and  securities  to  her 
belonging  and  by  him  appropriated,  and  to  have  the  amount 
found  due  declared  to  be  a  lien  on  certain  realty.  The  cause 
was  referred  to  a  referee,  who  found  that  plaintifif's  husband, 
Sylvester  C.  Parkhurst,  died  April  12,  1867,  at  which  time  he 
was  the  owner  of  certain  specified  stocks  and  bonds  which  he 
bequeathed  to  plaintiff,  and  of  which  she  took  possession;  that 
she  loaned  these  securities  to  defendant  in  the  years  1869  and 
1870;  that  he  sold  part  of  them,  and  on  a  settlement  with  her, 
it  was  found  that  he  owed  her  $16,000,  for  which  ho  gave  her 
his  note,  dated  July  1,  1870;  that  after  this  statement  he  still 
held  securities  belonging  to  plaintifi*,  and  for  which  he  gave 
her  a  receipt,  dated  January  1,  1870;  that  at  a  settlement  in 
January,  1875,  there  was  due  plaintiff  $34,569.61,  for  which 
defendant  gave  her  his  note;  and  he  still  had  the  securities 
mentioned  in  the  receipt,  and  he  refused  to  return  them  on 
demand,  and  had  converted  them;  that  on  September  24, 1873, 
to  secure  the  payment  of  indebtedness  to  plaintiff  and  the  re- 
turn of  her  securities  or  their  proceeds,  defendant  executed  his 
bond  to  plaintiff  for  $80,000,  and  he  and  his  wife  executed  a 
mortgage  on  real  estate  in  New  York  City;  that  that  mortgage 
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was  satisfied,  and  in  its  stead  a  mortgage  was  given  by  defend- 
ant on  real  estate  in  the  town  of  Goshen,  Orange  County,  New 
York;  that  this  latter  mortgage  was  handed  to  defendant  to 
be  recorded,  but  he  neglected  and  refused  to  place  it  of  record; 
that  a  deed  of  trust,  dated  December  12,  1862,  purporting  to 
be  made  by  defendant  to  Sylvester  C.  Parkhurst,  for  lands  in 
New  York  City,  was  never  delivered,  nor  did  it  ever  become  an 
operative  instrument;  and  finally,  that  plaintifi"  was  entitled  to 
judgment  for  $125,620.80,  and  to  a  lien  on  the  Goshen  realty 
for  $80,000,  and  interest,  to  the  same  extent  as  if  the  mortgage 
had  been  recorded.  Judgment  entered  in  the  trial  court,  pur- 
suant to  the  report  of  the  referee,  was  affirmed  by  the  general 
term  on  appeal. 

Calvin  Frost,  for  the  appellant. 

S.  W.  Fvllerton,  for  the  respondent. 

Earl,  J.  A  careful  scrutiny  of  the  record  satisfies  us  that 
there  was  sufficient  evidence  to  warrant  the  essential  findings 
of  the  referee,  and  they,  having  been  affirmed  by  the  general 
term,  must  remain  undisturbed.  The  facts  found  justified  the 
relief  granted,  and  it  is  incumbent  upon  us  now  only  to  con- 
sider whether  there  were  any  errors  committed  by  the  learned 
referee  in  his  rulings  during  the  progress  of  the  trial. 

The  plaintiff  oflFered  in  evidence  the  judgment  roll  in  an 
action  of  "Ambrose  S.  Murray  (suing  on  behalf  of  himself 
and  all  other  judgment  creditors  of  Robert  H.  Berdell  who 
shall  come  in  and  seek  relief  by  and  contribute  to  the  ex- 
penses of  this  suit)  against  Robert  H.  Berdell,  Charles  P. 
Berdell,  Mrs.  A.  Berdell,  Erastus  S.  Spencer  as  receiver  of 
Robert  H.  Berdell,  and  Eliza  W.  Parkhurst."  The  defendant 
objected  to  the  admissibility  of  the  record  in  evidence  "  as  not 
being  competent  testimony  in  this  case  against  him,"  and  the 
objection  was  overruled  and  the  record  received  in  evidence. 

It  does  not  appear  for  what  purpose  the  record  was  offered 
and  received,  nor  was  any  particular  objection  to  it  specified. 
It  does  not  appear  what  use  the  referee  made  of  it,  and  it  is 
impossible  to  perceive  what,  if  any,  weight  or  bearing  it  had 
upon  his  determination.  There  was  no  finding  in  reference 
to  it,  and  none  was  requested.  The  counsel  for  the  appellant 
did  not,  in  his  argument  before  us,  point  out  wherein  he  re- 
garded the  record  incompetent  as  evidence  when  it  was  re- 
ceived; and  we  are  unable  to  say  that  it  was  incompetent. 

Am.  St.  Rkp.,  Vot.  VL— 25 
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The  action  in  which  that  judgment  was  rendered  was  brought, 
ninong  other  things,  to  set  aside  certain  conveyances  of  and 
liens  upon  the  lands  of  Robert  H.  Berdell,  as  a  fraud  upon 
his  creditors,  and,  among  other  things,  the  court  found,  as  the 
referee  found  in  this  action,  that  certain  deeds,  absolute  in 
form,  given  by  Berdell  to  Mrs.  Parkhurst,  were  subsisting 
mortgages,  and  that  he  was  indebted  to  her  just  as  the  referee 
found  he  was  in  this  action,  and  that  he  gave  her  the  first 
mortgage  for  eighty  thousand  dollars,  and  the  substituted 
mortgage  upon  the  Goshen  property  for  the  same  sum,  under 
the  circumstances  and  upon  the  consideration  found  by  the 
referee  in  this  action;  and  it  was  foimd  and  adjudged  there 
that  the  trust  deed  for  the  benefit  of  his  children  had  never 
been  delivered,  and  never  took  eflFect.  Mrs.  Parkhurst  was  a 
parly  to  that  action,  and  there  was  litigation  between  her  and 
him  as  adverse  parties,  although  both  of  them  were  defend- 
ants, and  therefore  whatever  was  adjudicated  as  between 
them  estopped  them  as  if  the  adjudication  had  been  made  in 
an  action  wherein  one  of  them  was  plaintiff  and  the  other  de- 
fendant. As  it  appears  to  have  been  material  to  establish  in 
this  action  some  of  the  matters  adjudicated  in  that  in  favor 
of  Mrs.  Parkhurst,  it  was  competent  for  her  to  establish  them 
by  the  judgment  roll  introduced  in  evidence.  But  that  judg- 
ment was  rendered  in  September,  1878,  and  before  the  trial 
of  this  action  an  appeal  had  been  taken  to  the  general  term. 
That  is  all  that  appeared  upon  the  trial  of  this  action.  But 
the  appeal  did  not  suspend  the  operation  of  the  judgment  as 
an  estoppel.  The  records  of  our  court,  however,  disclose  that 
that  judgment  was  afl&rmed  at  the  general  term,  and  upon 
appeal  to  this  court,  was  reversed  in  October,  1884,  on  the 
ground  that,  as  matter  of  law,  upon  the  undisputed  facts,  the 
trust  deed  above  mentioned  was  delivered,  and  did  take  efiect: 
Wallace  v.  Berdell,  97  N.  Y.  13.  Upon  the  argument  before 
us,  the  only  objection  specified  to  the  judgment  roll  as  evi- 
dence was  that  the  judgment  had  thus,  several  years  after  it 
had  been  received  in  evidence,  been  reversed.  But  such  an 
objection  is  not  available;  it  does  not  appear  in  the  record 
now  before  us.  If  the  judgment  roll  was  competent  evidence 
when  received,  its  reception  was  not  rendered  erroneous  by 
the  subsequent  reversal  of  the  judgment.  Notwithstanding 
its  reversal,  it  continued,  in  this  action,  to  have  the  same 
effect  to  which  it  was  entitled  when  received  in  evidence. 
The  only  relief  a  party  against  whom  a  judgment  which  has 
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been  subsequently  reversed  has  thus  been  received  in  evi- 
dence can  have  is  to  move  on  that  fact,  in  the  court  of  origi- 
nal jurisdiction,  for  a  new  trial,  and  then  the  court  can,  in  the 
exercise  of  its  discretion,  grant  or  refuse  a  new  trial,  as  justice 
may  require. 

I  might  stop  here  upon  this  branch  of  the  case;  but  the 
learned  counsel  for  the  plaintiff  seems  to  admit  that  the  judg- 
ment in  that  action  had  ceased,  by  its  reversal,  longer  to  have 
any  effect,  and  hence  I  ought  to  proceed  further,  and  show  that 
the  receipt  of  the  judgment  roll  did  not  prejudice  the  defend- 
ant. We  are  still  confronted  with  the  difficulty  to  determine 
for  what  purpose  it  was  offered,  and  what  effect,  if  any,  was 
given  to  it  as  evidence.  But  the  counsel  on  both  sides  seem 
to  assume  that  it  was  introduced  for  the  purpose  of  establish- 
ing the  fact  that  the  trust  deed  was  not  delivered,  and  that  it 
never  took  effect,  and  I  will  proceed  upon  that  assumption. 
This  court,  upon  the  appeal  in  the  other  case,  did  not  deter- 
mine that  Berdell's  evidence  as  to  the  delivery  of  the  trust 
deed  ought  to  have  been  credited,  but  that  the  undisputed 
facts  showed  in  law  a  delivery;  and  as  the  facts  proved  in  this 
case  as  to  the  delivery  of  that  deed  were  substantially  the 
same  as  those  proved  in  that  case,  we  must  assume  that  the 
deed  was  delivered,  and  that  it  had  operation  and  effect,  and 
that  therefore  the  referee  erred  in  his  conclusion  that  it  was 
not  delivered.  We  are,  nevertheless,  upon  this  assumption,  of 
opinion  that  the  error  was  not  prejudicial  to  defendant.  The 
evidence  on  the  part  of  the  plaintiff  was  to  the  effect  that  the 
first  mortgage  of  eighty  thousand  dollars  was  given  to  secure 
her,  as  found  by  the  referee.  The  evidence  on  the  part  of  the 
defendant  was  to  the  effect  that  the  mortgage,  although  made 
to  her,  was  given  to  secure  his  son  Charles  for  his  interest  in 
the  trust  property  which  he  had  conveyed  and  used  for  his 
own  benefit.  The  referee  wholly  discredited  his  evidence,  and 
found,  upon  proof  greatly  preponderating,  that  it  was  given  for 
the  purpose  claimed  by  her.  In  view  of  all  the  evidence, 
which  cannot  be  particularized  here,  we  think  the  finding  of 
the  referee  as  to  that  mortgage  would  have  been  the  same  if  he 
had  also  found,  as  a  matter  of  law,  that  the  trust  deed  had 
been  actually  delivered.  But  still  further,  he  testified  that  he 
never  promised  to  give,  and  never  gave,  the  substituted  mort- 
gage, and  denied  all  plaintiff's  evidence  in  reference  thereto. 
The  referee  wholly  discredited  this  evidence,  and  found  that 
-the  mortgage  was  given  as  claimed  by  the  plaintiff,  and  that 
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mortgage  rests  wholly  upon  the  evidence  furnished  in  her  be- 
half. The  defendant  makes  no  claim  or  pretense  that  that 
mortgage  was  executed  for  the  benefit  of  his  son,  or  that  it  had 
any  connection  with  or  relation  to  the  trust  deed.  He  denies 
its  existence,  and  if  it  had  existence,  it  must  have  been  made 
for  the  purpose  testified  to  by  her.  We  can  therefore  see  no 
reason  for  saying,  upon  any  view  of  the  case,  that  this  judg- 
ment ought  to  be  reversed  on  account  of  the  reception  of  the 
judgment  roll  in  evidence,  or  the  finding  of  the  referee  there 
complained  of. 

During  the  progress  of  the  trial,  Mrs.  Berdell,  the  wife  of 
the  defendant,  upon  the  examination  of  plaintiff's  counsel, 
gave  evidence  as  to  conversations  with  him  when  they  were 
alone  as  to  plaintiff's  securities  taken  by  him,  his  obligations 
to  her  for  the  same,  and  his  promise  to  secure  her  therefor. 
She  was  cross-examined  by  his  counsel  as  to  the  same  conver- 
sations, and  then,  after  the  answers  had  been  taken,  his  coun- 
sel having  previously  made  no  objection  to  the  evidence, 
moved  to  strike  it  out,  on  the  ground  that  the  conversations 
were  confidential  communications,  and  prohibited  under  sec- 
tion 831  of  the  code.  The  motion  was  denied,  and  this  is  now 
complained  of  as  error.  It  is  a  complete  answer  to  this  ex- 
ception that  the  objection  came  too  late.  The  defendant  could 
not  lie  by,  tacitly  consent  to  the  examination,  and  take  his 
chances  as  to  the  evidence,  and,  when  it  proved  unsatisfactory 
to  him,  complain  of  its  admissibility:  Quin  v.  Lloyd,  41  N.  Y. 
349;  Miller  v.  Montgomery,  78  Id.  282.  But  if  the  objection 
to  the  evidence  had  been  timely,  it  would  not  have  been  avail- 
able. The  section  of  the  code  referred  to  forbids  not  all  com- 
munications between  husband  and  wife,  but  only  confidential 
communications.  What  are  confidential  communications 
within  the  meaning  of  the  section  ?  Clearly  not  all  commu- 
nications made  between  husband  and  wife  when  alone.  If 
such  had  been  the  meaning,  it  would  have  been  so  provided 
in  general  and  simple  terms.  They  are  such  communications 
as  are  expressly  made  confidential,  or  such  as  are  of  a  confi- 
dential nature,  or  induced  by  the  marital  relation.  The  con- 
versations with  her  husband,  testified  to  by  Mrs.  Berdell, 
cannot  be  excluded  by  the  application  of  any  of  these  tests. 
They  were  ordinary  conversations  relating  to  matters  of  busi- 
ness, which  there  is  no  reason  to  suppose  he  would  have  been 
unwilling  to  hold  in  the  presence  of  any  person.  There  was 
therefore  no  violation  of  the  section  of  the  code  cited. 
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We  have  now  noticed  the  principal  objections  relied  upon 
by  the  defendant.  Others  were  argued,  and  we  have  given 
them  careful  consideration.  It  is  sufficient  to  say  of  them 
that  we  do  not  find  in  them  any  occasion  for  the  reversal  of 
this  judgment. 

The  judgment  should  be  affirmed,  with  costs. 

DEfslTDANTS  ABE  EsTOPPED  TO  Same  Deqbee  bt  JUDGMENT  which  de- 
termines their  rights  as  against  each  other  as  if  they  were  respectively  com- 
plainant  and  defendant:  See  Harmon  v.  Auditor,  123  111.  122;  5  Am.  St.  Eep. 
502. 

Judgment  is  Conclusive  upon  Point3  Involved  until  Annulled  or 
Reversed  by  a  proper  proceeding:  ElUs  v.  Clarke,  19  Ark.  420;  70  Am.  Dec. 
603;  Tadlock  v,  Eccles,  20  Tex.  782;  73  Am.  Dec.  213;  and  see  the  extended 
note  to  Lea  v.  Lea,  96  Id.  775  et  seq. 

The  Effectt  op  an  Appeal  is,  in  the  majority  of  the  states,  limited  to 
bringing  the  judgment  before  the  appellate  court  for  review;  and  if  a  proper 
stay  bond  has  been  given,  to  suspend  the  right  to  enforce  it  by  execution. 
In  other  respects,  it  remains  in  force,  and  may  be  relied  upon  as  an  estoppel: 
Nill  V.  Compant,  16  Ind.  107;  79  Am.  Dec.  411;  Banh  of  N.  A.  v.  Wheeler, 
28  Conn.  433;  73  Am.  Dec.  683;  Faber  v.  Hovey,  117  Mass.  108;  Planter^ 
Banh  v.  CalvU,  3  Smedes  &  M.  143;  41  Am.  Dec.  616;  Sckeible  v.  Slagle,  89 
Ind.  328.  In  other  states  a  different  rule  prevails;  and  a  judgment,  pending 
an  appeal  therefrom,  has  not  the  effect  of  rea  judicata:  Freeman  on  Judg- 
ments, sec.  328;  SotUer  v.  Baymore,  7  Pa.  St.  415;  47  Am.  Dec.  618;  State  v. 
Mclntire,  1  Jones,  1;  69  Am.  Dec.  666. 

That  Husband  and  Wife  abb  Competent  to  Testibt  as  to  Convbk- 
BATIONS  between  them  relating  to  business  done  by  one  as  the  agent  of  the 
other  is  held  to  be  the  law  in  CommontoeaUh  v.  Hayes,  145  Mass.  289. 
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rilO  New  Yoek,  418,J 
Indictment  Followino  Language  ov  Statute  is  Gsneballt  Sxttficent; 
and  where  the  statute  makes  the  exclusion  of  persons  from  certain  privi- 
leges an  offense,  the  circumstances  constituting  the  offense  need  not  be 
particularly  averred. 

brDICTMENT  fob  EXCLUDING  COLOBED  MeN  FEOM  A  SkATINO  RinK  13  SUP- 
PORTED BY  Evidence  op  Refusal  to  Sell  Them  Tickets,  without 
which  they  would  not  be  admitted. 

Constitutional  Law.  —  Section  op  Penal  Code  op  New  York  Declak- 
iNO  that  "No  Pkbson  can,  by  Reason  op  Race,  Colob,  or  Pbbvious 
Condition  of  Servitude,  be  excluded  from  the  equal  enjoyment  of  any 
accommodation,  facility,  or  privilege  furnished  by  innkeepers  or  common 
carriers,  or  by  owners,  managers,  or  lessees  of  theaters  or  other  places  of 
amusement,  by  teachers  and  officers  of  common  schools  and  public  insti- 
tutions of  learning,  or  by  cemetery  associations,"  is  constitutionaL  IRm 
statute  is  a  valid  exercise  of  the  police  powers  of  the  state. 
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Indictment  against  the  defendant,  as  proprietor  of  a  public 
skating  rink,  for  violating  section  383  of  the  Penal  Code  of 
New  York.  Verdict  and  judgment  of  conviction  were  aflSrmed 
by  the  general  term. 

E.  H.  Prindle,  for  the  appellant. 

George  P.  Pudney,  for  the  respondent. 

Andrews,  J.  Section  383  of  the  Penal  Code  declares  that 
"  no  citizen  of  this  state  can,  by  reason  of  race,  color,  or  pre- 
vious condition  of  servitude,  be  excluded  from  the  equal  en- 
joyment of  any  accommodation,  facility,  or  privilege  furnished 
by  innkeepers  or  common  carriers,  or  by  owners,  managers,  or 
lessees  of  theaters  or  other  places  of  amusement,  by  teachers 
and  oflScers  of  common  schools  and  public  institutions  of 
learning,  or  by  cemetery  associations."  The  violation  of  this 
section  is  made  a  misdemeanor,  punishable  by  fine  of  not  less 
than  fifty  nor  more  than  five  hundred  dollars. 

The  defendant  and  one  Scott,  in  the  year  1884,  were  the 
owners  and  proprietors  of  a  skating  rink  in  the  village  of  Nor- 
wich, in  this  state,  erected  in  that  year  upon  their  own  lands. 
Prior  to  June  13,  1884,  they  announced,  through  the  public 
press  and  otherwise,  that  the  rink  would  be  opened  on  the 
evening  of  that  day,  and  they  arranged  with  the  Apollo  Club, 
of  Bingbamton,  to  attend  the  opening  to  give  an  exhibition  of 
roller  skating,  the  profits  of  the  entertainment  to  be  divided 
between  the  club  and  the  proprietors  of  the  rink.  Tickets  of 
admission  were  sold  on  the  evening  in  question  by  the  agents 
of  the  proprietor,  at  the  oflSce  on  the  premises,  but  persons  who 
had  not  procured  tickets  were  admitted  on  payment  of  the 
charge  for  admission  at  the  door.  Several  hundred  persons 
attended  the  exhibition.  During  the  evening,  three  colored 
men  made  application  to  purchase  tickets  at  the  oflfice  where 
tickets  were  sold,  but  the  agents  of  the  proprietors  having 
charge  of  the  sale,  acting  in  accordance  with  the  instructions 
of  the  defendant,  refused  to  sell  them  tickets  because  they 
were  persons  of  color,  and  they  were  so  informed  at  the  time. 
The  defendant  was  indicted  under  the  section  of  the  Penal 
Code  above  quoted,  the  indictment  alleging,  in  substance,  that 
the  defendant,  being  one  of  the  owners  of  a  skating  rink,  a 
place  of  amusement,  did,  on  the  day  named,  exclude  from 
said  skating  rink,  and  from  the  equal  enjoyment  of  any  and 
all  accommodation,  facility,  and  privilege  of  said  skating  rink. 
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George  F.  Breed,  William  Wyckoff,  Charles  Robbing,  and 
others,  all  being  citizens  of  the  state,  by  reason  of  race  and 
color,  etc.  The  objection  is  now  taken  that  the  indictment  is 
defective  in  substance,  iu  not  averring  the  means  by  which 
the  exclusion  of  the  persons  mentioned  was  effected.  The  ob- 
jection is  untenable.  The  indictment  follows  the  statute,  and 
it  was  not  necessary  to  aver,  with  any  greater  particularity 
than  was  used,  the  circumstances  constituting  the  offense:  Pech 
pie  V.  West,  106  N.  Y.  293;  60  Am.  Rep.  452.  Nor  is  there  any 
force  in  the  suggestion  that  proof  of  a  refusal  to  sell  to  the 
colored  men  tickets  of  admission  at  the  oflBce  did  not  support 
the  allegation  that  they  were  excluded  from  the  rink.  The 
defendant  provided  tickets  as  evidence  of  the  right  of  persons 
having  them  to  admission.  He  refused  to  furnish  this  evi- 
dence to  the  persons  named  in  the  indictment,  which  was  fur- 
nished to  all  others  who  applied,  placing  the  refusal  on  a 
ground  which  justified  the  applicants  in  supposing  and  the 
jury  in  finding  that  the  defendant  thereby  intended  to  ex- 
clude them,  and  did  thereby  exclude  them,  from  the  rink. 

The  real  question  in  the  case  arises  upon  the  contention  of 
the  counsel  for  the  appellant  that  the  statute  upon  which  the 
indictment  is  founded,  so  far  as  it  undertakes  to  prescribe  that 
the  owner  of  a  place  of  amusement  shall  not  exclude  there- 
from any  citizen  by  reason  of  race,  color,  or  previous  condition 
of  servitude,  is  an  unconstitutional  interference  with  private 
rights,  in  that  it  restricts  the  owner  of  property  in  respect  to 
its  lawful  use,  and  as  to  an  incident  which  is  not  a  legitimate 
matter  of  regulation  by  law. 

The  legislation  in  question  is  not  without  precedent.  The 
act  of  Congress  of  March  1,  1875,  entitled  "An  act  to  protect 
all  persons  in  their  civil  rights"  (18  U.  S.  Stats,  at  Large,  335), 
contains  a  section  identical  in  import  with  section  383  of  the 
Penal  Code,  except  that  it  is  still  broader  in  its  scope,  and 
secures,  not  to  citizens  only,  but  to  all  persons  within  the  ju- 
risdiction of  the  United  States,  the  equal  enjoyment  of  the 
accommodation,  advantages,  facilities,  and  privileges  of  "inns, 
public  conveyances  on  land  and  water,  theaters,  and  other 
places  of  public  amusement,  subject  only  to  the  limitations 
established  by  law,  and  applicable  to  citizens  of  every  race 
and  color,  regardless  of  any  previous  condition  of  servitude." 
The  civil  rights  act  of  Mississippi,  passed  February  7,  1873, 
contains  a  similar  provisions.  In  Louisiana,  the  matter  is 
made  the  subject  of  a  constitutional  enactment,  ordaining  that 
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"all  persons  shall  enjoy  equal  rights  and  privileges,  etc.,  in 
every  place  of  public  resort";  and  this  was  supplemented  by 
acta  of  the  legislature  of  Louisiana,  passed  in  1870  and  1871. 

It  is  not  necessary  at  this  day  to  ent«r  into  any  argument 
to  prove  that  the  clause  in  the  bill  of  rights  that  no  person 
shall  "be  deprived  of  life,  liberty,  or  property  without  due 
process  of  law  "  (Const.,  art.  1,  sec.  6)  is  to  have  a  large  and 
liberal  interpretation,  and  that  the  fundamental  principle  of 
free  government,  expressed  in  these  words,  protects  not  only 
life,  liberty,  and  property,  in  a  strict  and  technical  sense, 
against  unlawful  invasion  by  the  government  in  the  exertion 
of  governmental  power  in  any  of  its  departments,  but  also 
protects  every  essential  incident  to  the  enjoyment  of  those 
rights.  The  interpretation  of  this  time-honored  clause  has 
been  considered,  in  recent  cases  in  this  court,  with  a  fullness 
and  completeness  which  leaves  nothing  to  be  said  by  way  o*' 
support  or  illustration:  Wynehamer  v.  People,  13  N.  Y.  378; 
BertholfY.  O'Reilly,  74  Id.  509;  In  re  Jacobs,  ^S  Id.  98;  People 
V.  Marx,  99  Id.  377;  52  Am.  Rep.  34. 

But,  as  the  language  of  the  constitutional  prohibition  im- 
plies, life,  liberty,  and  property  may  be  justly  affected  by  law, 
and  the  statutes  abound  in  examples  of  legislation  limiting  or 
regulating  the  use  of  private  property,  restraining  freedom  of 
personal  action,  or  controlling  individual  conduct,  which,  by 
common  consent,  do  not  transcend  the  limitations  of  the 
constitution.  This  legislation  is  under  what,  for  lack  of  a 
better  name,  is  called  the  police  power  of  the  state,  a  power 
incapable  of  exact  definition,  but  the  existence  of  which  is 
essential  to  every  well-ordered  government.  By  means  of  this 
power  the  legislature  exercises  a  supervision  over  matters  in- 
volving the  common  weal,  and  enforces  the  observance,  by  each 
individual  member  of  society,  of  the  duties  which  he  owes  to 
others  and  to  the  community  at  large.  It  may  be  exerted 
whenever  necessary  to  secure  the  peace,  good  order,  health, 
morals,  and  general  welfare  of  the  community;  and  the  pro- 
priety of  its  exercise  within  constitutional  limits  is  purely  a 
matter  of  legislative  discretion,  with  which  the  courts  cannot 
interfere.  In  short,  the  police  power  covers  a  wide  range  of 
particular  unexpressed  powers  reserved  to  the  state  affecting 
freedom  of  action,  personal  conduct,  and  the  use  and  control 
of  property.  "  All  property,"  said  Shaw,  C.  J.,  in  Common- 
wealth v.  Alger,  7  Cush.  85,  "  is  held  subject  to  those  general 
regulations  which  are  necessary  to  the  common  good  and  gen- 
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eral  welfare."  This  power,  of  course,  is  subject  to  limitations. 
The  line  of  demarkation  between  its  lawful  and  unlawful  exer- 
cise it  is  often  difficult  to  trace.  We  have  held  that  it  cannot 
be  exerted  for  the  destruction  of  property  lawfully  held  and 
acquired  under  existing  laws,  or  of  any  of  the  essential  attri- 
butes of  such  property:  Wynehamer  v.  People,  supra;  nor  to 
deprive  an  individual  of  the  right  to  pursue  a  lawful  business 
on  his  own  premises,  not  injurious  to  the  public  health,  or  oth- 
erwise inimical  to  the  public  interests:  In  re  Jacobs,  supra;  nor 
to  prevent  the  manufacture  or  sale  of  a  useful  article  of  food: 
People  V.  Marx,  supra.  But  we  have  held  that  the  legislature 
may  lawfully  subject  the  owner  of  premises  to  pecuniary  lia- 
bility for  injuries  resulting  from  intoxication  caused  in  whole 
or  in  part  by  the  use  of  liquor  sold  by  the  lessee  therein, 
although  the  sale  itself  was  lawful:  Bertholfx.  O'Reilly,  supra. 
And  it  was  held  by  the  supreme  court  of  the  United  States  in 
Munn  V.  Illidois,  94  U.  S.  113,  that  a  state  law  regulating  tho 
licensing  of  elevators  for  the  handling  and  storage  of  grain, 
and  fixing  a  maximum  charge  therefor,  was  not  repugnant  to 
that  part  of  the  fourteenth  amendment  of  the  constitution  of 
the  United  States  which  ordains  that  "  no  state  shall  deprive 
any  person  of  life,  liberty,  or  property  without  due  process  of 
law." 

In  considering  whether  the  enactment  of  section  383  of  the 
Penal  Code  transcends  legislative  power,  it  is  important  to 
have  in  mind  the  purpose  of  the  enactment.  It  cannot  be 
doubted  that  it  was  enacted  with  special  reference  to  citizens 
of  African  descent,  nor  is  there  any  doubt  that  the  policy  which 
dictated  the  legislation  was  to  secure  to  such  persons  equal 
rights  with  white  persons  to  the  facilities  furnished  by  carriers, 
innkeepers,  theaters,  schools,  and  places  of  public  amusement. 
The  race  prejudice  against  persons  of  color,  which  had  its  root, 
in  part  at  least,  in  the  system  of  slavery,  was  by  no  means  ex- 
tinguished when,  by  law,  the  slaves  became  freemen  and  citi- 
zens. But  this  great  act  oi  justice  towards  an  oppressed  and 
enslaved  people  imposed  upon  the  nation  great  responsibilities. 
They  became  entitled  to  all  the  privileges  of  citizenship,  al- 
though the  great  mass  of  them  were  poorly  prepared  to  dis- 
charge its  obligations.  The  nation  secured  the  inviolability  Oi 
the  freedom  of  the  colored  race  anc"  their  rights  as  citizens  by 
the  thirteenth,  fourteenth,  and  fifteenth  amendments  of  the 
constitution  of  the  United  States.  The  fourteenth  amendment 
ordained,  among  other  things,  that  ''  no  state  shall  make  or 
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enforce  any  law  which  shall  abridge  the  privileges  or  immu- 
nities of  citizens  of  the  United  States,  ....  nor  deny  to  any 
person  within  its  jurisdiction  the  equal  protection  of  the 
laws." 

The  construction  of  the  fourteenth  amendment  has  come 
under  the  consideration  of  the  supreme  court  of  the  United 
States  in  several  cases,  among  others,  in  two  cases  known  as 
the  jury  cases:  Strauder  v.  West  Virginia,  100  U.  S.  303,  and 
Ex  parte  Virginia,  100  Id.  339.  In  the  case  first  mentioned  it 
was  held  that  a  state  law  confining  the  selection  of  jurors 
to  white  persons  was  in  contravention  of  the  fourteenth  amend- 
ment, and  in  the  second,  that  the  action  of  the  state  oflScer 
invested  with  the  power  to  select  jurors  excluding  all  colored 
persons  from  the  lists  was  also  repugnant  to  its  provisions. 
In  Strauder  v.  West  Virginia,  supra,  Strong,  J.,  speaking  for  the 
majority  of  the  court,  said:  "  The  words  of  the  amendment,  it 
is  true,  are  prohibitory,  but  they  contain  a  necessary  implica- 
tion of  a  positive  immunity  or  right  most  valuable  to  the  col- 
ored men,  the  right  of  exemption  from  unfriendly  legislation 
against  them  distinctively  as  colored ;  exemption  from  legal 
discrimination  implying  inferiority  in  civil  society,  lessening 
the  security  of  their  enjoyment  of  the  rights  which  others  en- 
joy, and  discriminations  which  are  steps  toward  reducing 
them  to  the  condition  of  a  subject  race." 

We  have  referred  to  these  amendments,  and  to  the  cases 
construing  them,  because  they  disclose  the  fact  that,  in  the 
judgment  of  the  nation,  the  public  welfare  required  that  no 
state  should  be  permitted  to  establish  by  law  such  a  discrimi- 
nation against  persons  of  color  as  was  made  by  the  defendant 
in  this  case;  for  we  think  it  incontestable  that  a  state  law 
excluding  colored  people  from  admission  to  places  of  public 
amusement  would  be  considered  as  a  violation  of  the  federal 
constitution.  It  would  seem,  indeed,  in  view  of  the  act  of 
March  1,  1875,  that,  in  the  opinion  of  Congress,  the  amend- 
ments had  a  much  broader  scope,  and  prevented,  not  only  dis- 
criminating legislation  of  this  character  by  the  state,  but  also 
such  discrimination  by  individuals,  since  the  jurisdiction  of 
Congress  to  pass  a  law  forbidding  the  exclusion  of  persons  ot 
color  from  places  of  public  amusement,  and  annexing  a  pen- 
alty for  its  violation,  must  be  derived,  if  it  exists,  from  the 
thirteenth,  fourteenth,  and  fifteenth  amendments.  It  cannot 
be  doubted  that  before  they  were  adopted  the  power  to  enact 
•uch  a  regulation  resided  exclusively  in  the  states.    But,  inde- 
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pendently  of  the  inference  arising  from  the  solemn  assertion 
by  the  nation,  through  its  action  in  adopting  the  amendments, 
that  legal  discriminations  against  persons  of  color  by  the 
action  of  states  was  opposed  to  the  public  welfare,  it  is  not 
difficult  to  see  that  there  is  a  public  interest  which  justified 
the  enactment  of  section  385  of  the  code,  provided  it  did  not 
overstep  the  limits  of  lawful  interference  with  the  uses  of 
private  property.  The  members  of  the  African  race  born  or 
naturalized  in  this  country  are  citizens  of  the  states  where 
they  reside,  and  of  the  United  States.  Both  justice  and  the 
public  interest  concur  in  a  policy  which  shall  elevate  them  as 
individuals,  and  relieve  them  from  oppressive  or  degrading 
discrimination,  and  which  shall  encourage  and  cultivate  a 
spirit  which  will  make  them  self-respecting,  contented,  and 
loyal  citizens,  and  give  them  a  fair  chance  in  the  struggle  of 
life,  weighted,  as  they  are  at  best,  with  so  many  disadvan- 
tages. It  is  evident  that  to  exclude  colored  people  from 
places  of  public  resort  on  account  of  their  race  is  to  fix  upon 
them  a  brand  of  inferiority,  and  tends  to  fix  their  position  as 
a  servile  and  dependent  people.  It  is,  of  course,  impossible 
to  enforce  social  equality  by  law.  But  the  law  in  question 
simply  insures  to  colored  citizens  the  right  to  admission,  on 
equal  terms  with  others,  to  public  resorts,  and  to  equal  en- 
joyment of  privileges  of  a  quasi  public  character.  The  law 
cannot  be  set  aside,  because  it  has  no  basis  in  the  public  in- 
terest, and  the  promotion  of  the  public  good  is  the  main  pur- 
pose for  which  the  police  power  may  be  exerted ;  and  whether, 
in  a  given  case,  it  shall  be  exerted  or  not,  the  legislature  is 
the  sole  judge,  and  a  law  will  not  be  held  invalid  because,  in 
the  judgment  of  the  court,  its  enactment  was  inexpedient  or 
unwise. 

The  final  question,  therefore,  is.  Does  the  law  in  question 
invade  the  right  of  property  protected  by  the  constitution? 
The  state  could  not  pass  a  law  making  the  discrimination 
made  by  the  defendant.  The  amendments  to  the  federal  con- 
stitution would  forbid  it.  May  not  the  state  impose  upon 
individuals  having  places  of  public  resort  the  same  restriction 
which  the  federal  conetitution  places  upon  the  state?  It  is 
not  claimed  that  that  part  of  the  statute  giving  to  colored 
people  equal  rights  at  the  hands  of  innkeepers  and  common 
carriers  is  an  infraction  of  the  constitution.  But  the  business 
of  an  innkeeper  or  a  common  carrier,  when  conducted  by  an 
individual,  is  a  private  business,  receiving  no  special  privilege 
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or  protection  from  the  state.  By  the  common  law,  innkeepers 
and  common  carriers  are  bound  to  furnish  equal  facilities  to 
all,  without  discrimination,  because  public  policy  requires 
them  60  to  do.  The  business  of  conducting  a  theater  or  place 
of  public  amusement  is  also  a  private  business  in  which  any 
one  may  engage,  in  the  absence  of  any  statute  or  ordinance. 
But  it  has  been  the  practice,  which  has  passed  unchallenged, 
for  the  legislature  to  confer  upon  municipalities  the  power  to 
regulate  by  ordinance  the  licensing  of  theaters  and  shows,  and 
to  enforce  restrictions  relating  to  such  places  in  the  public  in- 
terest, and  no  one  claims  that  such  statutes  are  an  invasion 
of  the  right  of  liberty  or  property  guaranteed  by  the  constitu- 
tion. 

The  statute  in  question  assumes  to  regulate  the  conduct  of 
owners  or  managers  of  places  of  public  resort  in  the  respect 
mentioned.  The  principle  stated  by  Waite,  C.  J.,  in  Munn  v. 
Illinois,  94  U.  S.  113,  which  received  the  assent  of  the  majority 
of  the  court,  applies  in  this  case.  "Where,"  says  the  chief  jus- 
tice, "one  devotes  his  property  to  a  use  ;n  which  the  public 
have  an  interest,  he,  in  effect,  grants  to  the  public  an  interest 
in  that  use,  and  must  submit  to  be  controlled  by  the  public, 
for  the  common  good,  to  the  extent  of  the  interest  he  has  thus 
created."  In  the  judgment  of  the  legislature,  the  public  had 
an  interest  to  prevent  race  discrimination  between  citizens,  on 
the  part  of  persons  maintaining  places  of  public  amusement, 
and  the  quasi  public  use  to  which  the  owner  of  such  a  place 
devoted  his  property  gives  the  legislature  a  right  to  interfere. 
If  the  defendant,  instead  of  basing  his  exclusion  of  a  class  of 
citizens  upon  color,  had  made  a  rule  excluding  all  Germans, 
or  all  Irishmen,  or  all  Jews,  the  law  as  applied  to  such  a  case 
would  have  seemed  entirely  reasonable:  United  States  v.  New- 
comer, 11  Phila.  519.  But  the  principle  is  the  same,  and  if 
the  law  could  be  sustained  in  the  one  case,  it  may  in  the 
other.  The  validity  of  similar  statutes  in  Mississippi  and 
Louisiana  has  been  sustained  by  the  courts  in  those  states: 
Donnell  v.  State,  48  Miss.  661 ;  Joseph  v.  Bidwell,  28  La.  Ann. 
382;  26  Am.  Rep.  102.  The  statute  does  not  interfere  with 
private  entertainments  or  prevent  persons  not  engaged  in  the 
business  of  keeping  a  place  of  public  amusement  from  regu- 
lating admission  to  social,  public,  or  private  entertainments 
given  by  them  as  they  may  deem  best,  nor  does  it  seek  to 
compel  social  equality.     It  was,  we  think,  a  valid  exercise  of 
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the  police  power  of  the  state  over  a  subject  within  the  cogni- 
zance of  the  legislature. 
The  judgment  should  be  affirmed. 

Indictment  Charoinq  Offensb  in  Words  op  Statute,  when  Sxnrn- 
ciENT:  See  extended  note  to  Staie  v.  CampbeU,  94  Am.  Dec.  253-258. 

State  Laws  Provtdino  that  Persons  shall  be  Entitled  to  equal  ao- 
conunodation  at  public  places,  such  as  inns,  places  of  amusement,  etc.,  and 
that  no  discrimination  shall  be  made  on  account  of  race,  color,  etc.,  are  valid: 
Joseph  V.  Bidwell,  28  La.  Ann.  382;  26  Am.  Rep.  102;  note  to  McCrea  ▼. 
Marshy  71  Am.  Dec.  749;  but  see  the  note  last  cited  as  to  the  effect  of  such 
laws  as  applied  to  the  right  to  admission  to  places  of  amusement. 
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Notice. — Reference  in  Coupons  to  the  Mortgage  and  Bonds,  and  in 
the  bonds  to  the  terms  and  conditions  of  the  mortgage,  charges  the 
holders  of  both  coupons  and  bonds  with  notice  of  the  provisions  con- 
tained in  the  instruments  to  which  reference  is  made. 

Negotiability  op  Coupons,  though  Detached  from  the  Bond,  is  De- 
stroyed if  they  contain  a  reference  to  other  instruments,  and  from  such 
instruments  it  appears  that  the  time  of  payment  of  such  coupons  is  sub- 
ject to  a  contingency  over  which  their  holders  have  no  control. 

A  Coupon,  to  be  Negotiable,  must  provide  for  unconditional  payment  to  a 
person,  or  order  or  bearer,  of  a  certain  sum  of  money  at  a  time  capable 
of  exact  ascertainment. 

Where  a  Majoritt  ov  Bond-holders  were  Authorized,  in  Case  of  De- 
fault, to  waive  such  default,  and  to  instruct  the  mortgage  trustees  to 
waive  it,  but  no  action  on  the  part  of  the  bond-holders  or  trustees  was 
to  affect  any  subsequent  default,  the  bond-holders  cannot  anticipate  a  de- 
fault, nor,  in  advance  of  such  default,  can  they  give  the  trustees  a  valid 
instruction  to  postpone  the  payment  of  interest  five  years. 

Action  on  interest  coupons.  Judgment  for  plaintiff  in  the 
trial  court  was  reversed  by  the  general  term. 

Albert  Gallup,  for  the  appellant. 
George  W.  Wingate,  for  the  respondent. 

Roger,  C.  J.  The  complaint  counts  upon  fourteen  several 
interest  coupons  for  the  sum  of  thirty  dollars  each,  and  alleges 
the  liability  of  the  defendant  thereon,  by  virtue  of  its  assump- 
tion of  the  obligations  of  the  Elizabeth  and  Norfolk  Railroad 
Company,  who  were  the  makers  of  such  coupons. 

The  answer  sets  up  as  a  defense  that  the  time  for  the  pay- 
ment of  the  coupons  for  a  period  of  five  years,  covering  those 
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in  questioD,  had,  for  a  good  consideration,  been  extended  by  a 
majority  of  the  holders  of  bonds  issued  simultaneously  with 
those  from  which  such  coupons  had  been  detached,  under  the 
authority  of  provisions  contained  in  the  bond  and  mortgage 
given  as  security  therefor.  The  case  was  submitted  to  the 
trial  court  upon  an  agreed  statement  of  facts,  from  which, 
among  other  things,  it  appeared  that  the  bonds  from  which 
such  coupons  were  detached  formed  a  series  of  nine  hundred 
for  one  thousand  dollars  each,  with  coupons  attached,  providing 
for  the  payment  of  interest  semi-annually,  issued  by  the  Eliza- 
beth City  and  Norfolk  Railroad  Company  in  1880,  and  secured 
by  a  first  mortgage  upon  its  property  and  franchises,  executed 
and  delivered  to  trustees  for  such  bond-holders,  and  that  the 
defendant  had  lawfully  assumed  the  payment  of  the  obliga- 
tions of  such  company. 

The  coupons  or  interest  warrants  were  in  the  following 
form:  — 

*'  On  the  first  day  of  [blank  month  and  year]  the  Elizabeth 
City  and  Norfolk  Railroad  Company  will  pay  to  the  bearer,  at 
its  financial  agency  in  the  city  of  New  York,  thirty  dollars  in 
gold  ($30),  being  six  months'  interest  then  due  upon  its  first- 
mortgage  bonds.  No. .       W.  G.  DoMmicK,  Treasurer." 

The  bonds  each  contained  a  statement  that  "  full  payment 
of  the  principal  and  interest  of  ...  .  the  said  series  of  bonds 
is  secured  by  a  deed  of  trust  or  mortgage,"  upon  the  property 
and  franchises  of  said  railroad,  "upon  the  terms  and  conditions 
fully  set  forth  in  the  said  mortgage  or  deed  of  trust";  and  also 
that  "  this  bond  shall  pass  by  delivery,"  and  "  in  case  default 
ehall  be  made  in  the  payment  of  any  of  the  half-yearly  install- 
ments of  interest  on  this  bond,  ....  and  if  such  interest 
ehall  remain  unpaid  for  the  period  of  six  months,  ....  the 
principal  of  this  bond  shall,  at  the  option  of  the  holder,  .... 
become  forthwith  due  and  payable  immediately  upon  the 
terms  and  with  the  efiect  mentioned  in  said  deed  of  trust  or 
mortgage." 

For  the  purpose  of  securing  "  the  payment  of  said  bonds 
and  interest  coupons,"  the  company  executed  a  mortgage, 
whereby  it  granted,  bargained,  and  sold  to  the  trustees  therein 
named  all  of  the  property  "now  held,  or  which  may  hereafter 
be  acquired,  for  or  in  connection  with  the  construction,  opera- 
tion, maintenance,  reparation,  or  replacement  of  the  said  rail- 
road or  its  several  branches,  ....  and  also  all  rights,  powers, 
privileges,  and  franchises  now  held  or  hereafter  acquired  by 
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the  said  party  of  the  first  part."  By  section  4  it  further  pro- 
vided that  "  in  case  default  shall  be  made  in  the  payment  of 
any  of  the  interest  warrants  hereby  secured  to  be  paid,  and 
such  default  continue  for  six  months  after  payment  shall 
have  been  duly  demanded,"  then,  at  the  option  of  said  trus- 
tees, the  whole  principal  sum  secured  to  be  paid  shall  become 
due  and  payable,  and  upon  request  of  one  half  in  interest  of 
the  holders  of  said  bonds,  it  is  made  the  duty  of  said  trustees 
to  declare  such  principal  sum  due  as  aforesaid";  but,  never- 
theless, a  majority  in  interest  of  said  bond-holders  may,  in 
case  of  such  default,  by  an  instrument  in  writing  signed  by 
them,  instruct  the  said  trustees  to  declare  said  principal  sum 
due,  or  waive  their  right  so  to  do,  upon  such  terms  and  con- 
ditions as  such  majority  shall  deem  proper,  or  may  annul  or 
reverse  the  election  made  by  the  trustees,  anything  herein 
contained  to  the  contrary  notwithstanding;  but  the  action  of 
the  trustees  or  bond-holders  in  case  of  any  default  shall  not 
affect  any  subsequent  default  on  the  part  of  the  party  of  the 
first  part,  or  impair  any  right  resulting  therefrom." 

By  section  7  it  was  further  provided  that  "  it  is  hereby  de- 
clared and  agreed  ....  that  it  shall  be  the  duty  of,  and  it  is 
hereby  made  obligatory  upon,  the  said  trustees  ....  to  exe- 
cute the  powers  of  sale  or  entry  hereby  granted,  or  both,  or  to 
take  appropriate  proceedings  at  law  or  in  equity  to  enforce  the 
rights  of  bond-holders  under  these  presents  upon  requisition  in 

writing,  as  hereinafter  specified,  to  wit But  in  every 

case  in  which  the  default  shall  be  in  the  payment  of  the 
money  hereby  secured,  or  any  part  thereof  (in  respect  of  any 
covenant  or  agreement  in  said  bonds,  or  herein  contained), 
Buch  duty  of  the  said  trustees,  and  also  their  power  to  make 
elections  in  the  premises,  are  hereby  declared  to  be  subject  to 
the  right  and  power  of  a  majority  in  interest  of  the  holders 
of  the  bonds  hereby  secured  and  then  outstanding  to  instruct 
the  said  trustees  to  waive  such  default  or  to  enforce  their 
rights  thereunder,  and  no  action  of  the  said  trustees  or  bond- 
holders in  case  of  any  default  shall  affect  any  subsequent  de- 
fault or  any  right  arising  therefrom." 

Previous  to  the  first  day  of  September,  1884,  more  than  four 
fifths  of  said  bond-holders  had  united,  by  signing  an  instru- 
ment in  writing,  in  requesting  the  trustees  to  postpone  the 
payment  of  any  interest  accruing  on  the  bonds  during  the 
succeeding  five  years,  to  enable  the  company  to  use  the  funds 
thereby  to  be  acquired  in  the  improvement  of  the  track  and 
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rolling  stock  of  the  railroad,  and  to  issue  to  the  bond-holders, 
in  place  of  the  postponed  coupons,  certificates  for  the  amount 
of  the  same,  payable  at  a  future  time,  with  interest.  The 
trustees  assented  to  such  request,  and  immediately  gave  no- 
tice to  the  company  to  that  effect,  and  also  gave  a  formal 
extension  upon  all  coupons  which  had  matured  up  to  the  time 
of  the  trial  after  they  became  due,  respectively.  Relying  upon 
such  extension,  the  defendant  executed  and  delivered  its  cer- 
tificates for  the  payment  to  the  trustees  of  such  postponed  in- 
terest, and  they  were  distributed  to  and  received  and  accepted 
by  upwards  of  nine  tenths  in  amount  of  the  bond-holders,  who 
thereupon  delivered  up  their  respective  coupons  to  the  trustees. 
The  defendant  also,  upon  the  faith  of  such  arrangement,  pro- 
ceeded to  lay  out  and  pledge  the  funds  received  and  antici- 
pated from  this  arrangement  in  the  improvement  of  its  road 
and  the  extension  of  its  facilities  for  the  transportation  of 
freight  and  passengers.  Several  questions  arise  upon  this 
statement  of  facts,  the  most  material  of  which  we  conceive  to 
be  those  which  refer  to  the  meaning  and  intent  of  the  provis- 
ions in  the  mortgage  relating  to  the  waiver  by  the  trustees  and 
bond-holders  of  defaults  in  the  payment  of  moneys  secured 
thereby,  and  as  to  the  negotiability  of  the  coupons  attached  to 
said  bonds. 

In  determining  the  character  of  the  coupons  in  respect  to 
their  negotiability,  the  court  is  required,  we  think,  to  examine 
each  of  the  securities  simultaneously  executed  by  the  defend- 
ant, viz.,  the  mortgage,  the  bonds,  and  coupons,  for  the  purpose 
of  discovering  the  intent  and  meaning  of  the  contract  thereby 
made.  The  reference  in  the  coupons  to  the  mortgage  and 
bonds,  and  in  the  bonds  to  the  terms  and  conditions  of  the 
mortgage,  clearly,  we  think,  charges  the  holders  of  both 
coupons  and  bonds  with  notice  of  the  provisions  contained  in 
each  of  such  instruments.  If,  therefore,  according  to  the  plain 
intent  and  meaning  of  the  provisions  in  the  mortgage,  it  was 
designed  to  invest  a  majority  of  the  bond-holders  thereunder 
with  power,  at  their  option,  to  waive  defaults  in  the  payment 
of  moneys  secured  by  said  mortgage,  we  do  not  see  how  the 
claim  that  these  coupons  were  negotiable  instruments  can  be 
supported.  If  such  coupons  were  negotiable  instruments,  in- 
vested with  the  qualities  pertaining  to  such  securities,  the 
mortgage  and  bonds  to  which  they  were  attached  when  issued 
cannot  be  resorted  to  to  qualify,  liaiit,  or  explain  the  agree- 
ment therein  expressed.    In  that  event,  their  holders,  having 
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purchased  them  in  good  faith,  for  value,  and  without  notice  of 
any  defense  existing  thereto,  would  be  entitled  to  maintain  an 
action  thereon,  and  recover  according  to  well-settled  principles 
of  commercial  law. 

If,  however,  these  coupons  contained  notice  to  the  holders 
of  any  facts  or  circumstances  showing  that  the  time  of  their 
payment  was  subject  to  a  contingency  over  which  the  holder 
had  no  control,  and  which  might  postpone  their  payment 
indefinitely,  then  they  could  not  be  said  to  bo  bona  fide  hold- 
ers thereof,  as  the  negotiability  of  the  paper  would  be  thereby 
destroyed.  It  is  undoubtedly  the  general  rule  that  the  bonds 
of  railroad,  manufacturing,  municipal,  and  other  like  corpora- 
tions, payable  to  bearer,  issued  for  the  purpose  of  securing 
loans  of  money,  are,  in  this  country,  deemed  negotiable,  and 
coupons  thereto  attached  partake  of  the  same  character: 
Rorer  on  Railroads,  250;  Evertson  v.  Bank  of  Newport,  66 
N.  Y.  14;  23  Am.  Rep.  9;  Thompson  v.  Lee  County,  3  Wall. 
327;  Commissioners  v.  Aspinwall,  21  How.  539.  But  when 
such  instruments  contain  special  stipulations,  and  their  pay- 
ment is  subject  to  contingencies  not  within  the  control  of  their 
holders,  they  are,  by  established  rules,  deprived  of  the  char- 
acter of  negotiable  instruments,  and  become  exposed  to  any 
defense  existing  thereto,  as  between  the  original  parties  to  the 
instrument.  It  is  essential  by  such  rules  that  such  paper 
should  provide  for  the  unconditional  payment  to  a  person,  or 
order  or  bearer,  of  a  certain  sum  of  money  at  a  time  capable 
of  exact  ascertainment:  3  R.  S.,  7th  ed.,  2243;  Daniel  on  Ne- 
gotiable Instruments,  sees.  27-104;  Evertson  v.  Bank  of  New- 
port, supra;  Frank  v.  Wessels,  64  N.  Y.  155;  Dinsmore  v.  Duncan, 
57  Id.  580;  15  Am.  Rep.  534.  It  would  seem,  therefore,  if 
these  coupons  were  subject  to  the  condition  that  the  time  of 
their  payment  could  be  changed,  altered,  and  postponed  from 
time  to  time  at  the  option  of  a  majority  of  the  holders  of  the 
series  of  bonds  simultaneously  issued  therewith,  it  would  de- 
prive them  of  one  of  the  essential  characteristics  of  negotiable 
paper. 

It  was  held  in  MeClure  v.  Township  of  Oxford,  94  U.  S.  429, 
in  an  action  upon  coupons  detached  from  the  bonds  of  a 
municipal  corporation,  which  were  substantially  similar  in 
form  to  the  coupons  under  consideration,  that  the  bonds  "car- 
ried upon  their  face  unmistakable  evidence  that  the  forms  of 
law  under  which  they  purported  to  have  been  issued  had  not 
been  complied  with This  suit  was  brought  upon  cou- 
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pons  detached  from  the  bonds  purchased  by  the  phiintifif  in 
error,  before  maturity,  but  upon  their  face  they  refer  to  the 
bonds,  and  purport  to  be  for  the  semi-annual  interest  accruing 
thereon.  This  puts  the  purchaser  upon  inquiry  for  the  bonds, 
and  charges  him  with  notice  of  all  they  contain." 

City  V.  Lamson,  9  Wall.  478,  was  an  action  brought  upon 
coupons  detached  from  the  bonds  of  a  municipal  corporation, 
and  it  was  there  held  that  the  action  was  not  barred  by  the 
lapse  of  time  which  would  outlaw  a  simple  contract  debt,  but 
that  there  was  "but  one  contract,  and  that  evidenced  by  the 
bond,  which  covenanted  to  pay  the  bearer  five  hundred  dollars 
in  twenty  years,  with  semi-annual  interest  at  the  rate  of  ten 

per  cent  per  annum The  coupon  is  simply  a  mode 

agreed  on  between  the  parties  for  the  convenience  of  the  holder 
in  collecting  the  interest  as  it  becomes  due.  Their  great  con- 
venience and  use  in  the  interests  of  business  and  commerce 
should  commend  them  to  the  most  favorable  view  of  the 
court;  but  even  without  this  consideration,  looking  at  their 
terms,  and  in  connection  with  the  bond  of  which  they  are  a 
part,  and  which  is  referred  to  on  their  face,  in  our  judgment 
it  would  be  a  departure  from  the  purpose  for  which  they  were 
issued,  and  from  the  intent  of  the  parties  to  hold,  when  they 
are  cut  off  from  the  bond  for  collection,  that  the  nature  and 
character  of  the  security  changes  and  becomes  a  simple  con- 
tract debt  instead  of  partaking  of  the  nature  of  the  higher 
security  of  the  bond  which  exists  for  the  same  indebtedness." 
It  was  therefore  held  that  the  coupons  did  not  outlaw  until  the 
statutory  time  had  run  against  the  bond.  The  clear  implica- 
tion from  the  doctrines  of  this  case  seems  to  be  that  although 
an  action  may  be  maintained  upon  the  coupons  without  the 
production  of  the  bond,  a  recovery  must  be  based  upon  the 
obligation  contained  in  the  bond,  and  that  no  recovery  can  be 
had  contrary  to  the  agreement  therein  expressed:  Clark  v. 
Iowa  City,  20  Id.  583. 

If,  therefore,  the  act  of  the  trustees  in  postponing  the  pay- 
ment of  the  interest  becoming  due  on  September  1,  1884,  and 
the  five  years  succeeding,  was  authorized  by  the  provisions  of 
the  mortgage,  it  must  follow  that  the  holders  of  coupons  are 
bound  by  their  action,  and  are  not  entitled  to  maintain  actions 
at  law  upon  such  coupons. 

The  solution  oi  this  question  requires  an  examination  of 
the  provisions  of  the  mortgage.  This  case  has  been  argued 
upon  the  assumption,  by  both  parties,  that  the  mortgage  did 
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provide  for  a  postponement  of  the  time  of  payment  of  both  the 
principal  sum,  and  interest,  by  the  action  of  a  majority  of  the 
bend-holders.  It  is,  however,  claimed  by  the  appellant  that 
the  bond-holders  could  not  anticipate  and  provide  for  a  default 
in  the  payment  of  interest  before  such  default  had  actually 
occurred. 

We  shall  consider  the  case,  therefore,  upon  the  assumption 
that  it  contains  authority  for  action  upon  the  part  of  a  majority 
of  the  bond-holders  to  postpone  the  time  for  the  payment  of 
the  interest  coupons,  and  the  only  question  arising  thereon  is 
whether,  under  a  reasonable  construction  of  the  terms  of  the 
mortgage,  this  can  be  done  before  default  has  occurred. 

This  mortgage,  in  accordance  with  familiar  rules,  must  be 
construed  according  to  the  intent  of  the  parties  in  making  it, 
and  that  intent,  if  its  language  is  .plain  and  unambiguous, 
must  be  derived  from  an  examination  of  the  instrument  itself. 
That  contains  the  measure  of  the  liablility  of  the  mortgagor 
as  well  as  a  definition  of  the  power,  duties,  and  rights  of  the 
trustees  and  bond-holders  named  therein. 

We  can  find  nothing  in  this  instrument  which  confers  any 
power  upon  the  trustees  of  their  own  motion  to  waive  defaults 
m  the  payment  of  interest,  or  to  anticipate  such  defaults  and 
postpone  the  time  of  payment  thereof.  That  power,  if  con- 
ferred at  all,  is  given  to  a  majority  of  the  bond-holders,  and  the 
trustees  have  no  authority  to  act  in  that  respect  except  under 
the  instructions  of  the  bond-holders. 

The  provisions  of  the  mortgage  relating  to  this  subject  are 
Bubstantially  contained  in  the  fourth  and  seventh  paragraphs 
hereinbefore  recited.  The  conditions  under  which  power  is 
conferred  upon  the  trustees  and  bond-holders  to  waive  defaults, 
<K)ntained  in  the  fourth  paragraph,  relate  exclusively  to  de- 
faults already  made,  and  which  have  continued  to  exist  for 
the  space  of  six  months  after  payment  of  such  interest  has 
been  duly  demanded.  The  trustees  are  then  vested  with  the 
option  of  declaring  the  principal  sum  due  and  payable,  and 
their  action  in  respect  thereto  is  made  subject  to  review  and 
correction  by  a  majority  of  the  bond-holders;  but  the  exercise 
of  any  power  on  the  part  of  either  trustees  or  bond-holders  is 
conditioned  upon  the  existence  of  a  default  which  has  con- 
tinued for  the  prescribed  period. 

It  is  quite  clear  that  the  defendant  has  not  brought  the  case 
within  the  contingency  provided  for  in  this  provision.  It  must, 
therefore,  rely  upon  the  provision  contained  in  the  seventh 


104  McClelland  v.  Railroad  Co.       [New  York, 

paragraph,  if  its  contention  can  be  eustained  at  all  upon  the 
facte  of  this  case. 

That  paragraph  relates  wholly  to  the  duties  imposed  upon 
the  trustees,  upon  the  contingencies  arising  under  the  mort- 
gage, authorizing  them  to  enforce  the  remedies  therein  pro- 
vided, and  the  circumstances  under  which  the  performance  of 
that  duty  may  be  compelled  or  waived  by  the  bond-holders. 
Certainly  no  duty  can  rest  on  the  trustees  to  enforce  the 
mortgagfe  until  a  default  has  occurred;  and  it  is  only  in  case 
of  such  a  default,  and  the  omission  of  the  trustees  to  perform 
"  such  duty,"  that  the  bond-holders  are  authorized  to  act  un- 
der the  paragraph  in  question,  and  even  in  the  event  of  any 
such  action  it  is  expressly  provided  that  "no  action  of  the 
trustees  or  bond-holders  in  case  of  any  default  shall  affect  any 
subsequent  default,  or  any  right  arising  therefrom." 

It  is  quite  impossible  to  reconcile  this  provision  with  the 
claim  that  the  bond-holders  can  anticipate  a  default,  and 
provide  for  the  operation  of  their  action  upon  a  future  event 
Such  action  is  expressly  prohibited  by  the  terms  of  the  agree- 
ment; and,  in  the  face  of  such  prohibition,  such  a  power  can- 
not be  implied  from  other  language  of  the  instrument.  The 
plain  meaning  of  the  provision  contemplates  action  by  the 
bond-holders  upon  an  existing  condition  of  things,  and  the  ex- 
ercise of  their  judgment  upon  a  situation  which  has  already 
occurred.  Not  only  the  obligor,  but  each  bond  and  coupon 
holder,  is  interested  in  the  exercise  of  the  powers  referred  to, 
and  has  the  right  to  insist  that  the  conditions  of  its  exercise 
provided  by  the  contract,  so  far  as  they  are  material,  shall 
be  fully  and  exactly  complied  with.  Any  other  construction 
would  place  the  rights  of  a  minority  at  the  discretion  or 
caprice  of  a  majority,  and  leave  it  practically  powerless  to 
avail  itself  of  the  security  provided  for  it  by  the  plain  lan- 
guage of  the  contract.  Assuming  the  right  of  bond-holders, 
after  a  default  has  occurred,  to  waive  defaults  in  the  payment 
of  interest,  and  postpone  the  time  of  their  payment,  a  question 
might  arise  as  to  the  effect  of  such  action  upon  suits  then 
pending  for  the  recovery  of  interest  coupons;  but  that  ques- 
tion is  not  now  before  us,  and  it  would  be  improper  to  express 
any  opinion  thereon. 

Action  taken  by  a  majority  of  bond-holders  in  waiving  de- 
fault which  has  already  occurred  we  have  not  considered,  as 
the  facts  of  the  case  do  not  present  that  question;  but  we 
are  of  the  opinion  that  no  action  by  the  trustees  or  bond- 
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holders  is  anthorized  by  the  mortgage  in  anticipation  of  such 
default. 

The  action  of  the  trustees  in  granting  a  formal  extension  of 
time  for  the  payment  of  the  coupons  in  question,  after  default 
had  been  maae  mereon,  would,  we  think,  have  barred  an  ac- 
tion upon  coupons  past  due,  except  for  thf  omission  of  a  direc- 
tion to  do  so  given  by  a  majority  of  the  bond-holders  after  the 
default  occurred.  We  think  this  's  made,  by  the  contract,  a 
condition  preceaent  to  the  right  of  the  trustees  to  postpone  the 
time  for  the  payment  of  interest 

The  fact  that  the  mortgage  in  question  covers  all  of  tho 
property  of  the  corporation,  and  must  eventually  be  enforced 
for  the  benefit  of  'is  beneficiaries  equally,  would  seem  to  sub- 
ject the  motives  of  the  plaintiti'  in  bringing  this  suit  to  the  im- 
putation of  attempt!  jg  to  extort  payment  of  his  coupons  from 
the  company,  to  the  detriment  of  his  associates;  but  this  con- 
stitutes no  defense  to  the  action.  The  remedy  of  the  bond- 
holders against  such  an  efibrt,  if  any  there  is,  must  be  found 
in  the  exercise  by  the  trustees  oi  the  f)Ovver  coriforred  upon 
them  by  the  mortgage  to  take  possession  of  the  property  cov- 
ered thereby,  and  use  its  proceeds  for  the  common  benefit  of 
all  bond  and  coupon  holders. 

The  judgments  of  the  common  pleas  and  general  term 
should,  therefore,  be  reversed,  and  that  of  the  trial  court  af- 
firmed, with  costs.  

Negotiabilitt  of  Coupons,  Generally:  See  note  to  Evertson  v.  National 
Bank,  23  Am.  Rep.  15-17;  and  extended  note  to  Morria  Canal  etc.  Co.  v. 
Fisha\  64  Am.  Dec.  428-445. 

Whebb  Coupons  Refer  to  Bonds,  Holder  is  Chargeable  with  Noticb 
of  all  the  bonds  contain:  Note  to  Morria  Canal  etc.  Co.  v.  Fialter,  64  Am.  Dec. 
432  et  seq.;  and  see  also  the  note  to  De  Vom  v.  Richmond,  98  Id.  664  et  seq., 
on  the  subject  of  municipal  bonds. 


CoLLYER   V.    CoLLYER. 

[UO  Niw  YOEK,  48LJ 

Will  is  Presumed  to  have  been  Destroyed,  with  iNTEmr  to  Retoks 
It,  from  proof  that  it  cannot  be  found  after  testator's  death. 

One  Who  Seeks  to  Establish  a  Lost  or  Destroyed  Will  Assumes 
THE  Burden  of  overcoming  by  adequate  proof  the  presumption  that  it 
has  been  destroyed,  animo  revocandi. 

Presumption  that  a  Will  Which  cannot  be  Found  was  Destroyed 
Animo  Revocandi  is  not  Overcome  by  proof  that  persons  injuriously 
■ffected  by  the  will  had  opportunities  to  destroy  it.     The  facts  and  oir* 
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cumstanoes  mnst  be  rafficient  to  establiab  that  the  wQl  was  actually 
frandolently  destroyed. 
Costs  against  thb  Uksoocessful  Propokknt  ot  a  Will  may  be  awarded, 
in  the  discretion  of  the  surrogate,  under  the  statutes  of  New  York. 

Application  to  admit  to  probate  the  will  of  Elizabeth  Coll- 
yer,  alleged  to  have  been  lost  or  destroyed.  The  surrogate 
denied  the  probate,  and  his  action  was  affirmed  by  the  gen- 
eral term. 

Dennis  McMahouj  for  the  appellant. 

Seaman  MiUer,  for  the  respondents. 

Eael,  J.  Elizabeth  CoUyer  died  in  Westchester  County  on 
the  fourth  day  of  March,  1883,  possessed  of  a  considerable 
estate.  George  B.  CoUyer,  claiming  that  she  had  made  a  will 
devising  and  bequeathing  all  her  estate  to  him,  and  appoint- 
ing him  the  sole  executor  thereof,  and  alleging  that  the  will 
had  been  fraudulently  destroyed,  instituted  this  proceeding  in 
the  surrogate's  court,  under  section  2621  of  the  code,  to  estab- 
lish the  will.  The  administrator  and  next  of  kin  and  heirs  of 
the  deceased  were  made  parties  to  the  proceeding  and  they 
opposed  and  contested  probate  of  the  will. 

The  petitioner,  George  B.  CoUyer,  gave  evidence  tending  to 
show  that  in  1863  the  deceased  made  such  a  will  as  he  claims; 
that  she  left  the  will  in  the  custody  of  the  lawyer  who  drew 
it  until  about  the  year  1877,  when  she  took  the  will  into  her 
own  possession,  and  soon  thereafter  exhibited  a  folded  paper 
which  she  claimed  was  her  will.  Witnesses  were  called  on 
behalf  of  the  petitioner,  who  testified  to  declarations  made  by 
the  deceased  at  various  times,  but  not  later  than  seven  months 
prior  to  her  decease,  to  the  effect  that  she  had  made  a  will 
giving  all  her  estate  to  her  brother  George;  and  witnesses 
were  called  on  behalf  of  the  contestants,  who  testified  to  dec- 
larations made  by  her  in  the  years  1882  and  1883,  the  last  in 
February  of  the  latter  year,  to  the  effect  that  she  was  dis- 
pleased with  the  treatment  received  by  her  from  her  brother 
George;  that  she  had  changed  her  intention  in  reference  to 
him,  and  had  destroyed  her  will. 

Upon  all  the  evidence,  the  surrogate  found,  as  matter  of  fact, 
that  there  was  a  want  of  sufficient  legal  proof  that  the  deceased 
ever  executed  a  will;  that  there  was  a  want  of  sufficient  legal 
proof  of  the  contents  of  any  will;  that  at  the  time  of  her 
death  she  left  no  wiU  in  existence,  and  that  no  will  of  hers 
was  fraudulently  destroyed  in  her  lifetime;  and  he  held,  as 
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matter  ot  law,  that  the  alleged  will  should  not  be  established 
or  admitted  to  probate  as  a  lost  or  destroyed  will,  and  that 
the  deceased  died  intestate. 

The  decision  of  the  surrogate  was  affirmed  at  the  general 
term,  upon  the  ground,  as  appears  from  the  opinion  there  pro- 
nounced, that  there  was  not  sufficient  proof  that  the  alleged 
will  was  in  existence  at  the  time  of  the  decease  of  Mrs.  CoU- 
yer,  or  that  it  was  fraudulently  destroyed  in  her  lifetime. 
Without  passing  upon  the  other  grounds  upon  which  the  sur- 
rogate based  his  decision,  we  agree  with  the  general  term.  It 
is  provided  in  the  Revised  Statutes  (2  R.  S.,  c.  6,  tit.  1,  art.  3, 
sec.  42)  as  follows:  "No  will,  except  in  the  cases  hereinafter 
mentioned,  nor  any  part,  shall  be  revoked  or  altered,  other- 
wise than  by  some  other  will  in  writing  or  some  other  writing 
of  the  testator  declaring  such  revocation  or  alteration,  and 
executed  with  the  same  formalities  with  which  the  will  itself 
was  required  by  law  to  be  executed;  or  unless  such  will  be 
burnt,  torn,  canceled,  obliterated,  or  destroyed,  with  the  intent 
and  for  the  purpose  of  revoking  the  same  by  the  testator  him- 
self, or  by  another  person  in  his  presence,  by  his  direction  or 
consent;  and  when  so  done  by  another  person,  the  direction 
and  consent  of  the  testator  and  the  fact  of  such  injury  or  de- 
Btraction  shall  be  proved  by  at  least  two  witnesses."  The 
claim  of  the  petitioner  is,  that  the  will  of  Mrs.  Collyer  was 
not  destroyed  by  herself,  but  by  some  other  person  without 
her  knowledge  or  consent.  This  claim  is  wholly  unsupported 
by  proof.  No  witness  was  called  who  had  seen  the  will  since 
1877,  and  there  is  no  evidence  whatever  that  the  will  was  in 
existence  during  the  last  seven  months  of  her  life,  and  the 
most  diligent  search  failed  to  disclose  any  trace  of  it  after  her 
death.  The  evidence  simply  shows  that  several  of  her  next  of 
kin  were  about  her  for  a  short  time  before  her  death  and  in 
her  house  afterward,  and  thus  may  have  had  opportunity  to 
find  and  destroy  the  will.  But  all  such  persons  were  called 
as  witnesses,  and  positively  denied  any  knowledge  of  the  will 
or  any  interference  therewith,  and  thus  there  was  not  enough 
evidence  even  to  raise  a  fair  suspicion  that  the  will  had  been 
fraudulently  destroyed. 

There  is  no  direct  proof  that  Mrs.  Collyer  destroyed  her 
will.  But  the  proof  that  the  will  was  not  found  after  her 
death  is  sufficient  proof  that  she  destroyed  it  animo  revocandi. 
When  a  will  previously  executed  cannot  be  found  after  the 
death  of  the  testator,  there  is  a  strong  presumption  that  it 
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was  revoked  by  destruction  by  the  testator,  and  this  presump- 
tion stands  in  the  place  of  positive  proof:  Belts  v.  Jackson,  6 
Wend.  173;  Knapp  v.  Knapp,  10  N.  Y.  276;  Schultz  v.  Schultz, 
35  Id.  G53;  91  Am.  Dec.  88;  Hatch  v.  Sigman,  1  Demarest,  519. 
He  who  seeks  to  establish  a  lost  or  destroyed  will  assumes  the 
burden  of  overcoming  this  presumption  by  adequate  proof.    It 
is  not  sufficient  for  him  to  show  that  persons  interested  to 
establish  intestacy  had  an  opportunity  to  destroy  the  will.   He 
must  go  further,  and  show,  by  facts  and  circumstances,  that 
the  will  was  actually  fraudulently  destroyed.     In  Loxley  v. 
Jackson,  3  Phillim.  126,  the  will  was  last  seen  in  a  small  box 
in  the  bedroom  of  the  deceased,  but  was  not  found  after  her 
death,  and  it  was  held  that  the  presumption  of  law  was,  that 
the  testatrix  destroyed  it  animo  revocandi,  that  the  law  did 
not  presume  fraud,  and  that  the  burden  of  proof  was  on  the 
party  claiming  under  the  will.    In  Betts  v.  Jackson,  supra,  a 
will  was  duly  executed  and  in  the  custody  of  the  testator  for 
five  years  afterward,  and  within  ten  months  previous  to  his 
decease,  but  could  not  be  found  after  his  decease,  and  it  was 
held  that  the  legal  presumption  was  that  the  testator  had  de- 
stroyed it  animo  revocandi,  although  it  appeared  that  within  a 
fortnight  before  his  death  he  applied  to  a  scrivener,  who  had 
drawn  a  codicil,  to  draw  another  codicil  to  his  will,  which, 
however,  was  not  drawn,  nor  was  the  will  at  the  time  pro- 
duced to  the  scrivener.     In  Knapp  v.  Knapp,  supra,  it  was 
held  that  proof  that  a  will,  executed  by  a  deceased  person, 
was  said  by  him,  a  month  previous  to  his  death,  to  be  in  his 
possession,  in  a  certain  desk  at  his  house,  that  he  then  was  very 
aged  and  feeble,  that  his  housekeeper  was  a  daughter  having 
an  interest  adverse  to  the  will,  and  that  the  same  could  not  be 
found  on  proper  search  three  days  after  his  death,  is  not  suffi- 
cient evidence  of  its  existence  at  the  testator's  death,  or  of  a 
fraudulent  destruction  in  his  lifetime,  to  authorize  parol  proof 
of  its  contents.    The  authorities  are  uniform,  and  no  further 
citations  are  needed. 

As  the  evidence  on  the  part  of  the  petitioner  wholly  failed 
to  make  out  his  case,  he  was  not  harmed  by  any  of  the  evi- 
dence offered  and  received  on  behalf  of  the  contestants  to 
which  he  makes  objections,  and  such  objections  need  not 
therefore  be  considered. 

The  surrogate,  in  his  decree,  allowed  costs  against  the  peti- 
tioner personally  to  the  several  contestants;  and  he  com- 
plains of  this,  relying  for  his  protection  upon  subdivision  3  of 
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Bection  2558  of  the  code,  which  is  as  follows:  "When  the  de- 
cree is  made  upon  a  contested  application  for  probate  or  revo- 
cation of  probate  of  a  will,  costs,  payable  out  of  the  estate  or 
or  otherwise,  shall  not  be  allowed  to  an  unsuccessful  contestant 
of  the  will,  unless  he  is  a  special  guardian  for  an  infant,  ap- 
pointed by  the  surrogate,  or  is  named  as  an  executor  in  a 
paper  proposed  by  him  in  good  faith  as  the  last  will  of  the 
decedent."  That  provision  plainly  relates  to  an  unsuccessful 
contestant  of  a  will,  and  has  no  concern  whatever  with  a  pro- 
ponent of  a  will.  The  petitioner  sought  to  establish  a  will  in 
which  he  was  the  sole  beneficiary;  and,  by  the  same  section, 
the  surrogate  was  clothed  with  discretion,  not  reviewable  here, 
to  award  costs  against  him  personally  in  favor  of  one  or  all  of 
the  contestants. 

Our  conclusion,  therefore,  is,  that  the  judgment  appealed 
from  should  be  affirmed,  with  one  bill  of  costs  to  the  respond- 
ents.   

Where  Wn.L  is  Destboykd  ok  Mutilated,  Testator  is  Presumed  to 
have  done  the  act  animo  revocandi:  Bennett  v.  Sherrod,  8  Ired.  303;  40  Am. 
Dec.  410. 

Wheke  Contest  of  Probate  or  Will  was  in  Good  Faith,  and  on. 
probable  cause,  costs  may  be  allowed  both  parties:  Moore  v.  Alden,  80  Me. 
301;  ante,  p.  203. 


Matter  op  Maokay. 

[UO  New  Yobk,  6U.] 
Will.  —  Subscribing  Witnesses  to  a  Will  must  Skb  thb  Testator's 
Signature  at  the  time  when  they  attest  it.  It  is  not  suMcient  for  him 
to  send  for  the  witnesses,  explain  that  he  wanted  them  to  sign  his  will, 
and  obtain  their  signatures  as  attesting  witnesses,  if  the  will  is  so  folded 
that  they  cannot  see  whether  he  has  signed  it  or  not. 

Application  for  probate  of  a  paper  alleged  and  purporting 
to  be  the  last  will  of  James  Mackay.  Probate  denied  by  the 
surrogate,  whose  decree  was  affirmed  by  the  general  term. 

Louia  Hasbrouck,  for  the  appellant. 

William  II.  Sawyer,  for  the  respondent. 

Earl,  J.  The  subscribing  witnesses  came  to  the  dwelling- 
house  of  the  deceased  by  previous  appointment,  and  while 
seated  at  his  writing-desk,  he  said  to  them:  "  Gentlemen,  what 
I  sent  for  you  for  was  to  sign  my  last  will  and  testament." 
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Thereupon  he  took  from  his  writing-desk  the  instrument 
offered  for  probate,  and,  laying  it  before  the  witnesses,  said; 
"  It  is  now  all  ready  awaiting  your  signatures."  He  then  pre- 
sented the  instrument  to  the  witness  McCarrier  for  his  signa- 
ture, and  he  signed  it,  saying  as  he  did  so:  "I  am  glad,  Father 
Mackay,  you  are  making  your  will  at  this  time;  I  don't  sup- 
pose it  will  shorten  your  life  any";  to  which  ho  replied,  Yes, 
he  wanted  it  done  and  off  his  mind;  and  then  the  witness 
Mulligan,  who  had  joined  in  this  conversation,  signed  the  in- 
Btrument  as  a  witness.  At  the  time  of  exhibiting  the  instru- 
ment to  the  subscribing  witnesses  he  told  them  it  was  his  will, 
but  he  handed  it  to  them  so  folded  that  they  could  see  no  part 
of  the  writing  except  the  attestation  clause,  and  they  did  not 
see  either  his  signature  or  seal.  There  would  undoubtedly 
have  been  a  formal  execution  of  the  will  in  compliance  with 
the  statutes  if  the  witnesses  had,  at  the  time,  seen  the  signature 
of  the  testator  to  the  will.  Subscribing  witnesses  to  a  will  are 
required  by  law,  for  the  purpose  of  attesting  and  identifying 
the  signature  of  the  testator,  and  that  they  cannot  do  unless 
at  the  time  of  the  attestation  they  see  it.  And  so  it  has  been 
held  in  this  court.  In  Lewis  v.  Lewis,  11  N.  Y.  221,  where  the 
alleged  will  was  not  subscribed  by  the  testator  in  the  presence 
of  the  witnesses,  and  when  they  signed  their  names  to  it,  it 
was  BO  folded  that  they  could  not  see  whether  it  was  signed 
by  him  or  not,  and  the  only  acknowledgment  or  declaration 
made  by  him  to  them,  or  in  their  presence,  as  to  the  instru- 
ment was,  "I  declare  the  within  to  be  my  will  and  deed,"  it 
was  held  that  this  was  not  a  sufficient  acknowledgment  of  his 
Bubscription  to  the  witnesses,  within  the  statute.  In  that  case, 
Allen,  J.,  writing  the  opinion,  said:  "A  signature  neither  seen, 
identified,  or  in  any  manner  referred  to  as  a  separate  and  dis- 
tinct thing,  cannot,  in  any  just  sense,  be  said  to  be  acknowl- 
edged by  a  reference  to  the  entire  instrument  by  name  to 
which  the  signature  may  or  may  not  be  at  the  time  sub- 
scribed." In  Mitchell  v.  Mitchell,  16  Hun,  97,  affirmed  in  this 
court  in  77  N.  Y.  596,  the  deceased  came  into  a  store  where 
two  persons  were,  and  produced  a  paper  and  said:  "  I  have 
a  paper  which  I  want  you  to  sign."  One  of  the  persons  took 
the  paper,  and  saw  what  it  was,  and  the  signature  of  the  de- 
ceased. The  testator  then  said:  "This  is  my  will;  I  want 
you  to  witness  it."  Both  of  the  persons  thereupon  signed  the 
paper  as  witnesses  under  the  attestation  clause.  The  deceased 
then  took  the  paper  and  said:  "I  declare  this  to  be  my  last 
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will  and  testament,"  and  delivered  it  to  one  of  the  witnesses 
for  safe-keeping.  At  the  time  when  this  took  place  the  paper 
had  the  name  of  the  deceased  at  the  end  thereof.  It  was  held 
that  the  will  was  not  properly  executed,  for  the  reason  that 
one  of  the  witnesses  did  not  see  the  testator's  signature,  and 
as  to  that  witness,  there  was  not  a  suflBcient  acknowledgment 
of  the  signature,  or  a  proper  attestation.  It  is  true  that  in 
Willis  V.  Mott,  36  N.  Y.  486,  491,  Davies,  C.  J.,  writing  the 
opinion  of  the  court,  said,  that  "  the  statute  does  not  require 
that  the  testator  shall  exhibit  his  subscription  to  the  will  at 
the  time  he  makes  the  acknowledgment.  It  would  therefore 
follow  that  when  the  subscription  is  acknowledged  to  an  at- 
testing witness  it  is  not  essential  that  the  signature  be  exhib- 
ited to  the  witness."  This  is  a  mere  dictum,  unnecessary  to 
the  decision  in  that  case,  and  therefore  cannot  have  weight  as 
authority.  The  formalities  prescribed  by  the  statute  are  safe- 
guards thrown  around  the  testator  to  prevent  fraud  and  impo- 
sition. To  this  end  the  witnesses  should  either  see  the  testator 
subscribe  his  name,  or  he  should,  the  signature  being  visible 
to  him  and  to  them,  acknowledge  it  to  be  his  signature. 
Otherwise,  imposition  might  be  possible,  and  sometimes  the 
purpose  of  the  statute  might  be  frustrated. 

We  think,  therefore,  that  probate  of  the  will  was  properly 
refused,  and  that  the  judgment  below  should  be  aflSrmed, 
without  costs.  

Sioimra  asj>  AiTJtsimo  Wills:  See  note  to  Maynard  y.  Vinton,  60  Am. 
Bep.  285,  and  to  Waller  v.  Waller,  42  Am.  Deo.  671. 
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Veedict  — No  Groukd  foe  Reversal.  —  If,  in  View  of  Findino  bt  Jitbt, 
certain  legal  propositions  embodied  in  requests  to  charge  become  mere 
abstractions,  their  rejection  could  work  no  injury  to  the  party  except- 
ing, and  constitutes  no  ground  for  reversing  the  verdict. 

Expert  Testimony  is  not  Admissible  upon  Question  which  the  court  or 
jury  can  decide  upon  the  facts.  When  the  relation  of  facts  and  their 
probable  results  can  be  determined  without  special  skill  or  study,  the 
facts  themselves  must  be  given  in  evidence,  and  the  conclusions  and 
inferences  must  be  drawn  by  the  jury. 

Evidence.  — Rule  that  where  Whole  of  Correspondence  is  Called  for, 
All  of  It  biust  be  Admitted,  has  No  Application  to  a  case  where  one 
party  attempts  to  fix  a  liability  for  negligence  upon  another,  and  offers 
in  evidence  against  him  certain  letters  written  by  the  former  to  the 
latter  after  the  transactions  between  them  have  come  to  an  end.  The 
duty  of  the  party  accused  of  negligence  being  then  discharged,  and  hia 
liability  for  negligence,  if  he  had  been  guilty  of  any,  being  then  fixed, 
neither  his  rights  nor  his  liability  could  be  affected  by  any  communica- 
tion he  may  have  subsequently  received  from  the  party  seeking  to  hold 
him  liable. 

Robert  H.  Smith  and  Alfred  S.  Nilea,  for  the  appellant. 

John  H.  Thomas^  for  the  appellee. 

Miller,  J.  The  plaintiff  in  this  case  was  a  ship-broker  in 
Montreal,  and  the  defendant  a  ship-owner  in  London.  The 
suit  is  to  recover  for  services  rendered  and  advances  made  by 
the  plaintifiF  in  the  disbursement  and  on  account  of  two  steam- 
ships, the  Lilburn  Tower  and  Manikins  Tower,  consigned  to 
the  plaintiff  by  the  defendant  in  June,  1884.    The  amount 
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claimed,  including  commissions,  was  £646  9a.  6d.  For  this 
sum  the  plaintiff  drew  a  draft  on  the  defendant,  which  the 
latter  refused  to  accept  or  pay.  The  declaration  contains  the 
common  counts  only.  The  plea  was  non  assumpsit,  and 
the  verdict  was  in  favor  of  the  plaintiff  for  the  full  amount 
of  his  claim. 

The  steamers  were  sent  to  Montreal,  the  one  laden  with 
iron  rails,  and  the  other  in  ballast,  with  the  expectation  of 
receiving  return  cargoes,  chiefly  of  cattle  and  grain;  and  the 
defense  set  up  at  the  trial,  stated  in  general  terms,  was  mis- 
conduct, neglect  of  duty,  and  violation  of  instructions  on  the 
part  of  the  plaintiff  in  regard  to  procuring  this  freight  in 
Montreal. 

There  were  several  exceptions  to  the  rulings  of  the  court  as 
to  the  admissibility  of  evidence,  and  there  was  one  as  to  in- 
structions to  the  jury.     The  latter  will  be  noticed  first. 

1.  There  is  no  evidence  legally  sufficient  to  show  that  the 
defendant  was  induced  to  send  either  of  his  steamships  to 
Montreal  by  any  untrue  representations  made  to  him  by  the 
plaintiff.  Hence  there  is  no  error  in  granting  the  plaintiff's 
first  prayer,  and  no  objection  was  made  to  it  by  appellant's 
counsel  in  argument. 

As  to  the  defendant's  three  prayers  which  were  rejected, 
it  appears  to  us  plain  that  discussion  of  the  legal  propositions 
they  contain  is  needless,  in  view  of  the  instructions  given  by 
the  court,  and  the  verdict  of  the  jury  under  them.  The  court 
of  its  own  motion  instructed  the  jury  "that  if  they  find  that 
the  plaintiff  in  the  transaction  of  the  defendant's  business 
violated  his  instructions  or  failed  to  give  him  timely  informa- 
tion of  facts  important  for  him  to  know,  or  to  exercise  that 
degree  of  fidelity,  skill,  and  diligence  which  similar  agents 
ordinarily  employ,  or  might  reasonably  be  expected  to  em- 
ploy, under  similar  circumstances,  and  that  the  defendant 
Buffered  loss  in  consequence  thereof,  then  the  defendant  is 
entitled  to  have  recouped  from  the  plaintiff's  claim  such  dam- 
ages, if  any,  as  the  defendant  may  have  actually  sustained 
thereby." 

This  placed  the  case  before  the  jury  in  a  light  more  favorable 
to  the  defendant  perhaps  than  the  proof  warranted,  and  the 
plaintiff  excepted  to  it  on  that  ground.  The  court,  however, 
adhered  to  the  instruction,  and  the  plaintiff  thereupon  offered 
his  third  prayer,  to  the  effect  that  if  the  jury  think  they  ought 
to  make  any  deduction  by  way  of  damages  from  the  plain- 
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tiff'B  claims,  it  should  only  be  for  such  as  the  defendant  may 
have  actually  sustained  by  violation  of  instructions  or  neglect 
of  duty  as  stated  in  the  court's  instruction,  if  they  believe 
there  was  any  such  violation  or  neglect,  and  such  amount,  if 
any,  as  they  may  think  ought  to  be  deducted  from  the  com- 
missions charged.  The  court  granted  this  prayer  also  as  an 
addition  to  or  in  explanation  of  its  own  instruction;  and  being 
thus  instructed,  the  jury  by  their  verdict  made  no  abatement 
whatever  from  the  plaintiff's  claim,  but  gave  him  the  whole  of 
it,  with  interest.  From  this  the  inevitable  conclusion  is,  that 
they  found  from  the  evidence  that  there  had  been  in  fact  no 
neglect  or  violation  of  instructions  by  the  plaintiff,  and  that 
he  had  transacted  the  defendant's  business  with  reasonable 
skill,  fidelity,  and  dilgence.  This  verdict  exonerates  the  plain- 
tiff from  all  blame,  and  that  being  the  state  of  the  case,  there 
is  no  occasion  to  consider  the  question  whether  if  there  had 
been  any  violation  of  instructions,  or  gross  negligence,  or  mis- 
conduct on  the  part  of  the  agent,  the  jury  would  have  been 
bound  to  reject  his  commissions  in  toto,  and  be  at  liberty  also 
to  recoup  the  damages  suffered  by  reason  of  such  negligence 
and  misconduct,  as  stated  in  the  defendant's  first  and  second 
prayers,  or  whether  the  proposition  contained  in  his  third 
prayer  is  correct.  In  view  of  this  finding  by  the  jury,  these 
legal  propositions  become  mere  abstractions.  The  appellant 
suffered  no  injury  by  their  rejection,  even  if  they  may  have 
been  (a  point  on  which  we  express  no  opinion)  abstractly 
right. 

2.  The  Lilbum  Tower  sailed  from  Newport,  England,  for 
Montreal  on  the  11th  of  June,  loaded  with  a  cargo  of  iron 
rails.  The  usual  time  for  her  voyage  was  from  twelve  to  four- 
teen days.  The  plaintiff,  being  advised  of  the  probable  date  of 
her  departure,  made  contracts  in  Montreal  with  shippers  of 
grain  and  cattle  for  a  return  cargo,  "  for  June  loading,"  by 
which  is  meant  tht-t  the  rhippers  could  cancel  the  contracts  if 
the  vessel  was  not  ready  to  receive  their  shipments  during  the 
month  of  June.  The  steamer  was  delayed  on  her  voyage,  and 
did  not  arrive  until  the  28th  of  June,  and  not  being  ready  to 
receive  her  return  cargo  during  that  month,  the  cattle-men  re- 
fused to  ship  at  the  contract  rates,  or  to  ship  at  all  except  at  a 
greatly  reduced  rate  of  freight.  The  plaintiff  accepted  the  re- 
duced rate,  but  the  undisputed  testimony  is,  that  he  obtained 
the  highest  rate  then  obtainable  in  that  port  for  such  cargo. 
The  objection  of  the  defendant  is,  that  the  plaintiff  made  these 


Oct.  1887,]  Stdmorb  v.  Shaw.  415 

contracts  with  too  early  a  canceling  date,  and  was  therefore 
chargeable  with  negligence.  To  sustain  this  objection,  he 
called  to  the  stand  several  Baltimore  ship-brokers  and  ship- 
ping merchants  who  were  acquainted  with  and  had  had  ex- 
perience in  such  business  in  Baltimore,  and  putting  to  them 
the  hypothesis  that  the  Lilburn  Tower,  loaded  with  iron  rails, 
sailed  from  Newport,  England,  for  Montreal  on  the  11th  of 
June;  that  it  ordinarily  requires  from  twelve  to  fourteen  days 
to  make  the  passage;  that  upon  her  arrival  she  would  have  to 
discharge  her  cargo,  and  then  be  fitted  to  load  grain  in  her  hold 
and  cattle  on  deck,  —  proposed  to  ask  each  of  them  whether 
or  not  under  such  circumstances  it  would  have  been, — 1.  Rea- 
sonably prudent  for  a  broker,  as  consignee  of  said  vessel,  to 
engage  outward  cargo  from  Montreal  for  June  loading?  2. 
Would  it,  or  not,  be  prudent  for  such  a  broker  to  engage  grain 
and  cattle  for  June  loading?  and  3.  Whether  or  not  it  was 
possible  for  that  vessel  to  be  loaded  and  sail  from  Montreal  in 
June.  Upon  objection  made  by  the  plaintiff,  the  court  re- 
fused to  allow  these  questions  to  be  put,  and  to  these  rulings 
the  defendant  excepted. 

There  is  a  general  concurrence  of  authority  and  decisions  in 
support  of  the  proposition  that  expert  testimony  is  not  admis- 
sible upon  a  question  which  the  court  or  jury  can  themselves 
decide  upon  the  facts;  or,  stated  in  other  words,  if  the  relation 
of  facts  and  their  probable  results  can  be  determined  without 
special  skill  or  study,  the  facts  themselves  must  be  given  in 
evidence,  and  the  conclusions  or  inferences  mus{^be  drawn  by 
the  jury:  Lawson  on  Expert  and  Opinion  Evidence,  203; 
Rogers  on  Expert  Testimony,  11.  And  this  court,  in  consid- 
ering this  quewtion  in  a  recent  case,  has  said:  "It  is  proper 
to  lay  before  the  jury  all  the  facts  necessary  to  enable  them  to 
form  a  judgment  on  the  matters  in  issue;  and  when  the  sub- 
ject under  investigation  requires  special  skill  and  knowledge, 
they  may  be  aided  by  the  opinions  of  persons  whose  pursuits 
or  studies  or  experience  have  given  them  a  familiarity  with 
the  matter  in  hand.  But  where  the  question  can  be  decided 
^y  such  experience  and  knowledge  as  are  ordinarily  found  in 
the  common  business  of  life,  the  jury  are  competent  to  draw 
the  proper  inferences  from  the  facts,  without  hearing  the  opin- 
ion of  witnesses":  Baltimore  and  Yorktown  Turnpike  Road  Co, 
V.  Leonhardt,  66  Md.  77,  78.  In  our  opinion,  the  present  case 
Is  within  the  rule  thus  stated.  If,  in  addition  to  the  facts 
stated  in  the  hypothetical  question,  it  had  been  proved  how 
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long  it  usually  took  to  unload  such  a  cargo,  and  to  fit  up  a 
vessel  for  the  reception  of  grain  and  cattle,  and  what  were  the 
facilities  for  such  unloading  and  refitting  in  Montreal,  the 
jury,  with  these  facts  before  them,  would  have  been  quite 
competent  to  determine  whether  it  was  prudent,  or  reasonably 
prudent,  for  the  plaintiff  to  make  the  contracts  complained  of, 
and  whether  it  was  possible  for  the  steamer  to  have  been 
loaded,  and  to  have  sailed  in  June.  These  additional  facts 
could  have  been  easily  proved,  so  as  to  place  all  the  circum- 
stances in  view  of  which  the  plaintifi"  acted  clearly  beforo  the 
jury;  and  if  that  had  been  done,  they  would  have  required  no 
aid  from  the  opinions  of  others  in  drawing  the  inference  as  to 
whether  he  acted  prudently  or  otherwise.  No  question  of 
science  or  nautical  skill  was  involved,  nor  did  it  require  a 
course  of  previous  habit  or  study  in  order  to  attain  sufiicient 
knowledge  to  answer  these  questions.  Waiving,  then,  con- 
sideration of  other  reasons  urged  in  argument  in  support  of 
these  rulings,  we  affirm  them  on  the  simple  ground  that  this 
is  not  a  case  for  the  admission  of  expert  testimony. 

3.  The  remaining  question  arises  thus:  The  telegrams  by 
cable  and  letters  by  mail  between  the  parties  had  been  ofiFered 
in  evidence,  subject  to  exception;  and  after  the  testimony  had 
been  closed,  the  plaintifiF  prayed  the  court  to  withdraw  from 
the  consideration  of  the  jury  all  of  the  letters  from  the  defend- 
ant to  the  plaintiff  which  were  received  by  the  plaintiff  after 
the  sailing  of  the  two  ships  from  Montreal.  This  prayer  the 
court  granted  the  defendant  having  declined  a  modification 
therecJf,  embracing  similar  letters  written  by  the  plaintiff. 
The  undisputed  facts  are,  that  both  vessels  were  loaded  and 
sailed  on  the  10th  of  July.  At  that  time,  everything  in  re- 
gard to  providing  them  with  cargoes  had  been  done,  and  the 
vessels  had  left  Montreal,  homeward  bound.  The  plaintiff 
could  not  then  recall  them  in  obedience  to  any  letter  he  may 
have  afterwards  received  from  the  defendant.  His  duty  had 
then  been  discharged,  and  his  liability  for  negligence,  if  he 
had  been  guilty  of  any,  was  then  fixed,  and  neither  his  rights 
nor  his  liability  could  be  affected  by  any  communication  he 
may  have  subsequently  received  from  the  defendant.  The 
simple  statement  of  the  facts  places  the  correctness  of  this 
ruling  beyond  the  pale  of  argument.  It  is  not  a  case  where 
the  rule  that  where  the  whole  of  a  correspondence  is  called 
for,  the  whole  of  it  must  be  admitted,  has  any  application. 

Judgment  affirmed. 
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Refcsal  op  Instrttctions  Which  Amount  to  Mere  Abstract  Propo- 
sitions OF  Law  is  not  erroneous:  Gunn  v.  HoioeU,  35  Ala.  144;  73  Am.  Deo. 
484;  New  Orleans  etc.  R.  R.  Co.  v.  SUUham,  42  Miss.  607;  97  Am.  Dec.  478. 

Expert  Evidence,  when  Admissible  Generally:  See  the  note  to  ffani' 
numd  V.  Woodman,  66  Am.  Dec.  228-246.  In  Hurt  v.  St.  Louis  etc.  Ky  Co., 
94  Mo.  255,  4  Am.  St.  Kep.  374,  it  is  held  that  opinions  of  experts  are  not 
admissible  on  matters  with  which  the  jury  may  be  supposed  to  be  eqnally  con- 
versant. 

Where  Part  op  Correspondence  is  Admitted,  party  is  entitled  to  have 
the  rest  of  it  admitted  in  evidence:  See  note  to  Rotise  v.  W kited,  82  Am  Dec. 
343,  345,  discussing  this  topic. 


CoLEMAN'  V.    ApPLEGARTH. 
[68  Maryland,  2LJ 

Contracts.  —  Unilateral  Contract  in  WRiTiNa  Simply  Giving  Option 
to  purchase  land  within  a  specified  time,  for  a  given  price,  ia  binding 
upon  the  party  only  •who  signs  it,  and  is  binding  upon  him  only  for  the 
time  stipulated  for  the  exercise  of  the  option. 

OxNEBAL  Rule  that  Time  is  not  Deemed  by  Courts  op  Equity  as  being 
of  the  essence  of  contracts  has  well-defined  exceptions,  which  are  as 
constantly  recognized  as  the  rule  itself.  And  when  the  parties  have  ex- 
pressly treated  time  as  of  the  essence  of  the  contract,  or  if  it  necessarily 
follows  from  the  nature  and  circumstances  of  the  agreement  that  it 
should  be  so  regarded,  such  courts  will  not  lend  their  aid  to  enforce  it 
specifically,  regardless  of  the  limitation  of  time. 

Verbal  Agreement  or  Promise  to  Extend  Time  for  Exercise  op  Op- 
tion to  Buy,  unsupported  by  a  consideration,  is  a  mere  nudum  pactum, 
and  is  not  enforceable.  It  operates  as  a  mere  continuing  offer  until  it 
should  be  withdrawn,  or  otherwise  ended  by  the  person  making  it,  who 
is  entirely  at  liberty  at  any  time,  before  acceptance,  to  withdraw;  and 
the  subsequent  sale  and  transfer  of  the  property  to  a  third  person  has 
the  effect  of  at  once  terminating  the  offer. 

Bill  for  the  specific  performance  of  a  contract.  The  opin- 
ion states  the  case. 

Richard  Bernard^  for  the  appellant. 

Sebastian  Brown  and  Rufua  W.  Applegarth,  for  the  appellees. 

Alvey,  C.  J.  Coleman,  the  appellant,  filed  his  bill  against 
Applegarth  and  Bradley,  the  appellees,  for  a  specific  per- 
formance of  what  is  alleged  to  be  a  contract  made  by  Apple- 
garth  with  Coleman  for  the  sale  of  a  lot  of  ground  in  the  city 
of  Baltimore.  The  contract  upon  which  the  application  is 
made,  and  which  is  sought  to  be  specifically  enforced,  reads 
thus:  "For  and  in  consideration  of  the  sum  of  five  dollars 
paid  me,  I  do  hereby  give  to  Charles  Coleman  the  option  of 
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purchasing  my  lot  of  ground,  northwest  corner,  etc.,  assigned 
to  me  by  Wright  and  McDermot,  by  deed  dated,  etc.,  subject 
to  the  ground-rent  therein  mentioned,  at  and  for  the  sum  of 
$645  cash,  at  any  time  on  or  before  the  first  day  of  November, 
188G."  It  was  dated  the  8d  of  September,  1886,  and  signed 
by  Applegarth  alone. 

The  plaintiflF,  Coleman,  did  not  exercise  his  option  to  pur- 
chase within  the  time  specified  in  the  contract;  but  he  alleges 
in  his  bill  that  Applegarth,  after  making  the  contract  of  the 
3d  of  September,  1886,  and  before  the  expiration  of  the  time 
limited  for  the  exercise  of  the  option,  verbally  agreed  with  the 
plaintiff  to  extend  the  time  for  the  exercise  of  such  option  to 
the  1st  of  December,  1886.  It  is  further  alleged  that,  about 
the  9th  of  November,  1886,  without  notice  to  the  plaintifiF, 
Applegarth  cold,  and  assigned  by  deed,  the  lot  of  ground  to 
Bradley,  for  the  consideration  of  $700;  and  that  subsequently, 
but  prior  to  the  1st  of  December,  1886,  the  plaintifi"  tendered 
to  Applegarth,  in  lawful  money,  the  sum  of  $645,  and  de- 
manded a  deed  of  assignment  of  the  lot  of  ground,  but  which 
was  refused.  It  is  also  charged  that  Bradley  had  notice  of 
the  optional  right  of  the  plaintifi"  at  the  time  of  taking  the 
deed  of  assignment  from  Applegarth,  and  that  such  deed  was 
made  in  fraud  of  the  rights  of  the  plaintiff  under  the  con- 
tract of  September  3,  1886.  The  relief  prayed  is,  that  the 
deed  to  Bradley  may  be  declared  void,  and  that  Applegarth 
may  "be  decreed  to  convey  the  lot  of  ground  to  the  plaintiff 
upon  payment  by  the  latter  of  the  $645,  and  for  general 
relief. 

The  defendants,  both  Applegarth  and  Bradley,  by  their 
answers,  deny  that  there  was  any  binding  contract,  or  op- 
tional right,  existing  in  regard  to  the  sale  of  the  lot,  as  be- 
tween Applegarth  and  the  plaintiff,  at  the  time  of  the  sale 
and  transfer  of  the  lot  to  Bradley;  and  the  latter  denies  all 
notice  of  the  alleged  agreement  for  the  extension  of  time  for 
the  exercise  of  the  option  by  the  plaintiff;  and  both  defend- 
ants rely  upon  the  statute  of  frauds  as  a  defense  to  the  relief 
prayed. 

The  plaintiff  was  examined  as  a  witness  in  his  own  behalf, 
and  he  also  called  and  examined  both  of  the  defendants  as 
witnesses  in  support  of  the  allegation  of  his  bill.  But  with- 
out special  reference  to  the  proof  taken,  the  questions  that  are 
decisive  of  the  case  may  be  determined  ujwn  the  facts  as  al- 
leged by  the  bill  alone,  in  connection  with  the  contract  ex« 
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hibited,  as  upon  demurrer;  such  facts  being  considered  in 
reference  to  the  grounds  of  defense  interposed  by  the  defend- 
ants. 

The  contract  set  up  is  not  one  of  sale  and  purchase,  but 
simply  for  the  option  to  purchase  within  a  specified  time,  and 
for  a  given  price.  It  was  unilateral  and  binding  upon  one 
party  only.  There  was  no  mutuality  in  it,  and  it  was  bind- 
ing upon  Applegarth  only  for  the  time  stipulated  for  the  exer- 
cise of  the  option.  After  the  lapse  of  the  time  given,  there 
was  nothing  to  bind  him  to  accept  the  price  and  convey  the 
property;  and  the  fact  that  this  unilateral  agreement  was  re- 
duced to  writing  added  nothing  to  give  it  force  or  operative 
efiect  beyond  the  time  therein  limited  for  the  exercise  of  the 
option  by  the  plaintiff.  It  is  quite  true,  as  contended  by  the 
plaintiff,  that,  as  a  general  proposition,  time  is  not  deemed 
by  courts  of  equity  as  being  of  the  essence  of  contracts;  and 
that,  in  perfected  contracts,  ordinarily,  the  fact  that  the  time 
for  performance  has  passed  will  not  be  regarded  as  a  reason  for 
withholding  specific  execution.  But  while  this  is  the  general 
rule  upon  the  subject,  that  general  rule  has  well-defined  ex- 
ceptions, which  are  as  constantly  recognized  as  the  general 
rule  itself.  If  the  parties  have,  as  in  this  case,  expressly 
treated  time  as  of  the  essence  of  the  agreement,  or  if  it  neces- 
sarily follows  from  the  nature  and  circumstances  of  the  agree- 
ment that  it  should  be  so  regarded,  courts  of  equity  will  not 
lend  their  aid  to  enforce  specifically  the  agreement,  regardless 
of  the  limitation  of  time:  2  Story's  Eq,  Jur.,  sec.  776.  Here, 
time  was  of  the  very  essence  of  the  agreement,  the  nominal 
consideration  being  paid  to  the  owner  for  holding  the  prop- 
erty for  the  specified  time,  subject  to  the  right  of  the  plaintiff 
to  exercise  his  option  whether  he  would  buy  it  or  not.  When 
the  time  limited  expired,  the  contract  was  at  an  end,  and  the 
right  of  option  gone,  if  that  right  has  not  been  extended  by 
some  valid  binding  agreement  that  can  be  enforced.  This 
would  seem  to  be  the  plain  dictate  of  reason,  upon  the  terms 
and  nature  of  the  contract  itself;  and  that  is  the  plain  result 
of  the  decision  of  this  court,  made  in  respect  to  an  optional 
contract  to  purchase,  in  the  case  of  Maughlin  v.  Perry,  35  Md. 
352,  359,  360. 

As  must  be  observed,  it  is  not  alleged  or  pretended  that  the 
plaintiff  attempted  to  exercise  his  option,  and  to  complete  a 
contract  of  purchase,  within  the  time  limited  by  the  written 
agreement  of  the  3d  of  September,  1886.     But  it  is  alleged 
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And  shown  that  before  the  expiration  of  such  time,  the  de- 
fendant Applegarth  verbally  agreed  or  promised  to  extend 
the  time  for  the  exercise  of  the  option  by  the  plaintiff  from  the 
1st  of  November  to  the  Ist  of  December,  1886;  and  that  it  was 
within  this  latter  or  extended  period,  and  after  the  property 
had  been  sold  and  conveyed  to  Bradley,  that  the  plaintiff 
proflfered  himself  ready  to  accept  the  property  and  pay  the 
price  therefor.  It  is  quite  clear,  however,  that  such  offer  to 
accept  the  property  came  too  late.  There  was  no  considera- 
tion for  the  verbal  promise  or  agreement  to  extend  the  time, 
and  such  promise  was  a  mere  nudum  pactum,  and  therefore 
not  enforceable,  to  say  nothing  of  the  statute  of  frauds,  which 
has  been  invoked  by  the  defendants.  After  the  1st  of  Novem- 
ber, 1886,  the  verbal  agreement  of  Applegarth  operated  sim- 
ply as  a  mere  continuing  offer  at  the  price  previously  fixed, 
and  which  offer  only  continued  until  it  should  be  withdrawn 
or  otherwise  ended  by  some  act  of  his;  but  he  was  entirely  at 
liberty  at  any  time,  before  acceptance,  to  withdraw  the  offer; 
and  the  subsequent  sale  and  transfer  of  the  property  to  Brad- 
ley had  the  effect  at  once  of  terminating  the  offer  to  the  plain- 
tiff: Pomeroy  on  Specific  Performance,  sees.  60,  61. 

The  principles  that  govern  in  cases  like  the  present  are  very 
fully  and  clearly  stated  by  the  English  court  of  appeal  in  chan- 
cery, in  the  case  of  Dickinson  v.  Dodds,  2  Ch.  Div.  463.  That 
case,  in  several  of  its  features,  is  not  unlike  the  present.  There 
the  owner  of  property  signed  a  document  which  purported  to 
be  an  agreement  to  sell  it  at  a  fixed  price,  but  added  a  post- 
script, which  he  also  signed,  in  these  words:  "  This  offer  to  be 
left  over  until  Friday,  nine  o'clock,  a.  m.," — two  days  from  the 
date  of  the  agreement.  Upon  application  of  the  party,  who 
claimed  to  be  vendee  of  the  property,  for  specific  performance, 
it  was  held,  upon  full  and  careful  consideration  by  the  court 
of  appeal,  that  the  document  amounted  only  to  an  offer,  which 
might  be  withdrawn  at  any  time  before  acceptance,  and  that 
a  sale  to  a  third  person  which  came  to  the  knowledge  of  the 
person  to  whom  the  offer  was  made  was  an  effectual  withdrawal 
of  the  offer.  In  the  course  of  his  judgment,  after  declaring 
the  written  document  to  be  nothing  more  than  an  offer  to  sell 
at  a  fixed  price.  Lord  Justice  James  said:  "  There  was  no  con- 
sideration given  for  the  undertaking  or  promise,  to  whatever 
extent  it  may  be  considered  binding,  to  keep  the  property 
unsold  until  nine  o'clock  on  Friday  morning;  but  apparently 
Dickinson  was  of  opinion,  and  probably  Dodds  was  of  the  same 
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opinion,  that  he  (Dodds)  was  bound  by  that  promise,  and  could 
not  in  any  way  withdraw  from  it,  or  retract  it,  until  nine 
o'clock  on  Friday  morning,  and  this  probably  explains  a  good 
deal  of  what  afterwards  took  place.  But  is  is  clear,  settled 
law,  on  one  of  the  clearest  principles  of  law,  that  this  promise, 
being  a  mere  nudum  pactum,  was  not  binding,  and  that  at  any 
moment  before  a  complete  acceptance  by  Dickinson  of  the 
offer,  Dodds  was  as  free  as  Dickinson  himself.  That  being  the 
state  of  things,  it  is  said  that  the  only  mode  in  which  Dodds 
could  assert  that  freedom  was  by  actually  and  distinctly  say- 
ing to  Dickinson,  '  Now  I  withdraw  my  offer.*  It  appears  to 
me  that  there  is  neither  principle  nor  authority  for  the  propo- 
sition that  there  must  be  an  express  and  actual  withdrawal  of 
the  offer,  or  what  is  called  a  retractation.  It  must,  to  constitute 
a  contract,  appear  that  the  two  minds  were  at  one,  at  the  same 
moment  of  time,  that  is,  that  there  was  an  offer  continuing  up 
to  the  time  of  the  acceptance.  If  there  was  not  such  a  con- 
tinuing offer,  then  the  acceptance  comes  to  nothing."  And  Lord 
Justice  Mellish  was  quite  as  explicit  in  stating  his  judgment, 
in  the  course  of  which  he  said:  "He  was  not  in  point  of  law 
bound  to  hold  the  offer  over  until  nine  o'clock  on  Friday  morn- 
ing. He  was  not  so  bound  either  in  law  or  in  equity.  Well, 
that  being  so,  when  on  the  next  day  he  made  an  agreement  with 
Allan  to  sell  the  property  to  him,  I  am  not  aware  of  any  ground 
on  which  it  can  be  said  that  that  contract  with  Allan  was  not 
as  good  and  binding  a  contract  as  ever  was  made.  Assuming 
Allan  to  have  known  (there  is  some  dispute  about  it,  and  Allan 
does  not  admit  that  he  knew  of  it,  but  I  will  assume  that  he 
did)  that  Dodds  made  the  offer  to  Dickinson,  and  had  given 
hira  till  Friday  morning  at  nine  o'clock  to  accept  it,  still,  in 
point  of  law,  that  could  not  prevent  Allan  from  making  a  more 
favorable  offer  than  Dickinson,  and  entering  at  once  into  a 
binding  agreement  with  Dodds."  And  further  on  he  says:  "If 
the  rule  of  law  is  that  a  mere  offer  to  sell  property,  which  can 
be  withdrawn  at  any  time,  and  which  is  made  dependent  on 
the  acceptance  of  the  person  to  whom  it  is  made,  is  a  mere 
nudum  pactum,  how  is  it  possible  that  the  person  to  whom  the 
offer  has  been  made  can  by  acceptance  make  a  binding  contract 
after  he  knows  that  the  person  who  has  made  the  offer  has 
sold  the  property  to  some  one  else?  It  is  admitted  law  that 
if  a  man  who  makes  an  offer  dies,  the  offer  cannot  be  accepted 
after  he  is  dead,  and  parting  with  the  property  has  very  much 
the  same  effect  as  the  death  of  the  owner,  for  it  makes  the  per- 
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formance  of  the  offer  impossible.  I  am  clearly  of  opinion  that, 
just  as  when  a  man  who  has  made  an  offer  dies  before  it  is  ac- 
cepted, it  is  impossible  that  it  can  then  be  accepted;  so  when 
once  the  person  to  whom  the  offer  was  made  knows  that  the 
property  has  been  sold  to  some  one  else,  it  is  too  late  for  hira 
to  accept  the  offer;  and  on  that  ground  I  am  clearly  of  opinion 
that  there  was  no  binding  contract  for  the  sale  of  this  proj)- 
erty  by  Dodds  to  Dickinson. 

In  this  case,  the  plaintiff  admits  that,  at  the  time  he  prof- 
fered to  Applegarth  acceptance  of  the  previous  offer  to  sell  at 
the  price  named,  he  was  aware  of  the  fact  that  the  property 
had  been  sold  to  Bradley.  It  was  therefore  too  late  for  him  to 
attempt  to  accept  the  offer,  and  there  was  not,  and  could  not 
be  made  by  such  proffered  acceptance,  any  binding  contract 
of  sale  of  the  property. 

It  follows  that  the  decree  of  the  court  below,  dismissing  the 
bill  of  the  plaintiff,  must  be  aflBrmed. 

Decree  aflBrmed.  

Tuns  IS  of  Esskncb  of  Coiitraots,  when:  Thornton  v.  Sheffield,  84  Ala. 
109;  6  Am.  St  Rep.  337,  and  note;  Sa^ford  v.  Weeks,  38  Kan.  319;  5  Am. 
St.  Rep.  743. 

Obal  Evtdescb  is  not  Admissiblb  to  Show  modification  of  written  offer 
to  sell  land,  so  as  to  extend  the  time  limited  for  ita  acceptance:  Athev.  Bar- 
Oolomew,  69  Wis.  43;  5  Am.  St.  Rep.  103. 

Contract  fob  Salb  of  Land  must  Bind  Both  Parties,  or  it  can  Bind 
Nktiher:  Atleey.  Bartholomew,  69  Wis.  43;  6  Am.  St.  Rep.  103. 
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MxmiciPAL  Corporations. — Power  Conferred  by  Charter  itpon  Moni- 
ciPAL  Corporation  to  Open,  Grade,  and  pave  streets,  and  to  construct 
such  gutters  and  sewers  as  in  its  judgment  the  public  convenience  may 
require,  and  to  repair  the  same  whenever  needed,  is  discretionary  or  quasi 
judicial,  which  the  corporate  authorities  cannot  be  compelled  to  execute 
onless  the  terms  of  the  statute  are  imperative.  But  any  particular  plan 
that  may  be  adopted  must  be  a  reasonable  one,  and  the  manner  of  its 
execution  thence  becomes,  with  respect  to  the  rights  of  the  citizen,  a 
mere  ministerial  duty;  and  for  any  negligence  and  unskillfulness  in  the 
execution  or  construction  of  the  work,  whereby  injury  is  inflicted  upon 
private  right,  the  municipality  will  be  held  responsible. 

ICvNiciPAL  Corporation  Incurs  Liability  when  the  property  of  pri- 
vate persons  is  flooded,  either  directly  or  by  water  being  set  back, 
when  this  is  the  result  of  the  negligent  execution  of  the  plan  adopted  for 
the  construction  of  gutters,  drains,  culverts,  or  sewers,  or  of  the  negU- 
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gent  failure  to  keep  the  same  in  repair,  and  free  from  obstmction,  and 
this  whether  the  lots  are  below  the  grade  of  the  streets  or  not. 
To  Reitdeb  Mtikicipal  Corpokation  Liable  in  Aotion  tor  Damages  to 
PLAiNTrrF*3  Pkopertt,  caused  by  the  overflow  of  surface  water,  resulting 
from  the  defective  condition  of  a  sewer  constructed  to  receive  and  carry 
off  such  water,  the  jury  must  find  that  the  defendant  had  notice,  either 
direct  or  inferential  by  lapse  of  time,  of  the  defective  and  insufi&cient 
condition  of  the  sewer,  and  the  injury  resulting  therefrom. 

MUKICIPAIi  CORPOBAIIOIT  CANNOT,  IN  CONSTEtJCTION  OV  PiTBLIO  WORK,  di- 
vert the  flow  of  surface  water,  gather  it  in  volume  and  force,  and 
empty  it  upon  private  property,  without  becoming  liable  therefor.  It  is 
the  duty  of  the  corporation  to  provide  by  adequate  means  for  passing  off 
the  water  thus  concentrated  in  volume,  so  as  to  avoid  doing  damage  to 
private  property;  and  if  it  allows  the  water  to  accumulate  in  large  quanti- 
ties at  the  mouth  of  a  sewer,  and  thence  flow  back  upon  private  property, 
this  constitutes  a  nuisance,  and  for  neglect  of  the  duty  to  remove  it,  the 
corporation  is  liable. 

In  Action  against  Mxtnioipal  Corporation  for  Damages  CAtrsED  bt 
OvERPtow  OP  SuRPACB  Water  into  the  plaintiff's  cellar,  if  the  injury 
complained  of  was  sustained  by  reason  of  the  backing  of  the  water  from 
the  mouth  of  a  sewer  or  culvert  constructed  by  the  defendant,  where  it 
bad  been  brought  in  large  quantities  by  artificial  drains,  and  such  backing 
and  overflow  were  caused  by  the  defective  and  insufficient  sewer  or  cul- 
vert, and  would  not  have  occurred  but  for  that  cause,  then  the  fact  that 
the  floor  of  the  plaintiff's  cellar  had  been  lowered  by  a  prior  owner  will 
afford  no  justification  to  the  defendant  for  the  defective  and  insufficient 
sewer. 

Pleading  and  Fbacticb.  — Where  Instruction  Given  por  Guidance  op 
Jury  Makss  No  Eeperencb  to  Pleadings  in  the  case,  the  jury  are  not 
required  co  look  at  them  to  ascertain  how  they  are  to  find,  and  counsel 
for  the  plaintiff  will  not  be  permitted  to  read  the  declaration  to  the  jury 
and  argue  that  its  allegations  were  sustained  by  the  evidence  in  the  case. 
To  permit  this  would  be  simply  to  allow  an  appeal  from  tiie  court  to  the 
jury. 

Whether  Jurt  auoxnj>  Take  with  Them  into  Jurt-room  Pleadings 
in  any  case,  is  matter  within  the  discretion  of  the  trial  court,  and  is  not 
the  subject  of  review  on  appeal. 

William  Brace,  for  the  appellants. 

William  C.  Devecmon  and  Ferdinand  WilliamSj  for  the  ap- 
pellee. 

Alvey,  C.  J.  This  action  was  brought  to  recover  damages 
alleged  to  have  been  suffered  by  reason  of  the  backing  and 
overflow  of  water,  mud,  etc.,  upon  the  property  of  the  plain- 
tiffs, caused,  as  it  is  alleged,  by  a  badly  constructed  and  in- 
BuflBcient  underground  sewer,  in  the  town  of  Frostburg.  It  is 
alleged  that,  in  the  grading  of  two  of  the  streets  of  the  town, 
the  surface  water  was  diverted  from  its  natural  course  and 
flow,  and  collected  into  artificial  drains  or  gutters  in  large 
volumes,  and  thereby  caused  to  flow  to  a  point  in  Bowery 
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Street  opposite  and  near  to  the  property  of  the  plaintiffs,  on 
the  north  side  of  that  street,  where  the  defendant  caused  to 
be  constructed  a  sewer  or  culvert  under  and  across  Bowery 
Street,  by  which  such  water  was  designed  to  be  carried  off 
and  emptied  on  the  south  side  of  said  street;  but  by  reason  of 
the  neghgent,  unskillful,  and  defective  construction  and  main- 
tenance of  such  culvert,  the  same  was  insuflficient,  and  failed 
to  carry  off  the  water  conducted  to  the  mouth  thereof,  and 
consequently  the  water  and  dibris  so  collected  and  conducted 
were  backed  up  and  made  to  overflow  upon  the  property  of 
the  plaintiffs,  thereby  causing  great  injury.  The  case  was 
tried  upon  the  general  issue  plea  of  not  guilty. 

By  the  charter  of  the  town,  full  authority  is  conferred  upon 
the  mayor  and  councilmen,  to  open,  grade,  and  pave  streets, 
and  to  construct  such  gutters  and  sewers  as  in  their  judgment 
the  public  convenience  may  require,  and  to  repair  the  same 
whenever  needed.  They  are  also  empowered  to  remove  all 
nuisances  and  obstructions  from  the  streets,  and  they  are 
clothed  with  power  to  pass  all  such  ordinances  as  may  be 
deemed  beneficial  to  the  town,  and  necessary  for  the  safety 
and  protection  of  person  and  property  of  the  inhabitants 
thereof:  Acts  1870,  c.  77;  1878,  c.  255. 

The  evidence  shows  that  the  town  of  Frostburg  is  built  on 
the  slope  of  a  mountain,  and  the  grades  of  its  streets  are  in 
many  places  and  in  different  directions  quite  steep.  Charles 
Street  has  a  heavy  down  grade  to  the  point  where  it  joins  or 
intersects  Bowery  Street,  and  the  latter  has  a  considerable 
ascent  in  both  directions,  east  and  west,  from  the  point  where 
such  streets  join  at  right  angles. '  Artificial  gutters  have  been 
made  on  the  north  side  of  Bowery  Street,  and  on  the  east  side 
of  Charles  Street,  whereby  the  surface  water,  which  flows  on 
both  streets  in  large  quantities  during  heavy  rainfalls,  is 
collected  and  made  to  flow  in  the  artificial  gutters  to  the 
mouth  of  the  sewer  constructed  diagonally  across  Bowery 
Street  at  the  junction  of  Bowery  and  Charles  streets.  It  is 
shown  by  the  proof  on  the  part  of  the  plaintiffs,  and  indeed 
not  controverted  by  the  defendant,  that  this  sewer  or  culvert 
was  not  of  sufficient  capacity,  even  if  it  had  been  otherwise 
well  constructed,  to  carry  off  the  water  frequently  flowing  to 
it;  but  that,  according  to  the  proof  offered  by  the  plaintiffs,  it 
was  80  unekillfully,  negligently,  and  defectively  constructed  that 
the  flow  of  water  was  obstructed,  and  consequently  dammed 
up,  and  made  to  overflow  the  adjoining  premises  of  the  plain- 
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tiffs,  Bometimes  to  the  depth  of  two  feet  or  more,  carrying  dirt 
and  dibria  upon  the  same,  thereby  doing  serious  damage  to 
the  property.  Proof  was  also  adduced  to  show  that  the  de- 
fendant was  for  several  years  before  suit  brought  well  aware 
of  the  defective  and  insufficient  condition  of  the  sewer,  and  of 
the  injury  suffered  therefrom  by  the  plaintiffs,  but  that  it  had 
failed  to  take  any  steps  to  remedy  the  defect.  On  the  part  of 
the  defendant,  proof  was  given  to  controvert  in  several  impor- 
tant particulars  the  evidence  on  the  part  of  the  plaintiffs.  The 
defendant  also  offered  proof  to  show  that  the  prior  owner  of 
the  plaintiffs'  property  cut  down  and  lowered  the  floor  of  the 
cellar  of  the  house,  and  removed  the  earth  between  the  house 
and  the  street,  so  that  when  the  water  was  raised  a  few  inches 
in  the  gutter  on  the  street  it  ran  into  the  cellar  or  basement 
of  the  house.  This,  however,  was  controverted  by  testimony 
for  the  plaintiffs. 

Upon  the  whole  evidence,  both  parties  applied  to  the  court 
for  instructions  to  the  jury.  But  of  the  prayers  offered,  the 
one  single  prayer  by  the  plaintiffs,  and  all  those  by  the  de- 
fendant except  the  first  and  fourth,  were  rejected.  It  was 
therefore  upon  the  first  and  fourth  prayers  of  the  defendant, 
given  as  instructions,  that  the  case  was  placed  before  the  jury. 
The  plaintiffs  excepted  to  the  refusal  to  grant  their  one  prayer, 
and  to  the  granting  of  the  two  prayers  on  the  part  of  the  de- 
fendant. And  this  court  is  now  called  upon  to  determine 
whether  there  was  error,  in  this  ruling  upon  the  prayers,  com- 
mitted by  the  court  below. 

Before  proceeding  to  notice  particularly  the  prayers  under 
review,  we  deem  it  proper  to  state  the  general  doctrine  of  the 
law  upon  the  subject  as  we  find  it  laid  down  by  the  most  ap- 
proved authorities. 

How  far  the  common  law,  independently  of  the  special  pro- 
visions of  the  statute  incorporating  the  defendant,  would  fur- 
nish a  remedy  against  a  municipality  for  an  injury  such  as 
that  complained  of  here,  is  a  question  not  necessarily  involved 
in  this  case.  For,  as  we  have  seen,  the  statute,  with  a  view  to 
the  improvement  and  benefit  of  the  town,  confers  large  powers 
upon  the  mayor  and  councilmen  with  respect  to  streets,  drains, 
sewers,  etc.,  and  also  power  to  remove  and  prevent  nuisances. 
It  is  out  of  these  powers,  and  the  manner  of  their  exercise, 
and  the  duty  resulting  therefrom,  that  the  liabili  ty  here  in- 
sisted upon  arises  to  the  plaintiffs,  if  it  can  be  maintained  at 
all,  in  respect  to  the  facts  of  the  case  as  we  have  stated  them. 
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In  Cooley  on  Constitutional  Limitations,  page  248,  it  is  laid 
down,  as  the  result  of  the  decisions  upon  the  subject,  that  "the 
grant  by  the  state  to  the  municipality  of  a  portion  of  its  sov- 
ereign powers,  and  their  acceptance  for  these  beneficial  pur- 
poses, is  regarded  as  raising  an  implied  promise  on  the  part  of 
the  corporation  to  perform  the  corporate  duties;  and  this  im- 
plied contract,  made  with  the  sovereign  power,  inures  to  the 
benefit  of  every  individual  interested  in  its  performance.  In 
this  respect  these  corporations  are  looked  upon  as  occupying 
the  same  position  as  private  corporations,  which,  having  ac- 
cepted a  valuable  franchise  on  condition  of  the  performance  of 
certain  public  duties,  are  held  to  contract  by  the  acceptance 
for  the  performance  of  these  duties.  In  the  case  of  public 
corporations,  however,  the  liability  is  contingent  on  the  law 
afibrding  the  means  of  performing  the  duty,  which,  in  some 
cases,  by  reason  of  restrictions  upon  the  power  of  taxation, 
they  might  not  possess.  But  assuming  the  corporation  to  be 
clothed  with  sufficient  power  by  the  charter  to  that  end,  the 
liability  of  a  city  or  village,  vested  with  control  of  its  streets, 
for  any  neglect  to  keep  them  in  repair,  or  for  any  improper 
construction,  has  been  determined  in  many  cases.  And  a 
similar  liability  would  exist  in  other  cases  where  the  same 
reasons  would  be  applicable."  In  support  of  this  text,  the 
learned  author  refers  to  a  number  of  cases;  and  the  principle 
stated  by  him  is  in  accord  with  the  decisions  of  this  court  in 
the  case  of  Baltimore  City  v.  Marriott^  9  Md.  160,  and  the 
recent  case  of  Taylor  v.  Cumberland,  64  Id.  68.  And  on  the 
next  succeeding  page  of  the  author  just  cited,  he  says:  "In 
regard  to  all  those  powers  which  are  conferred  upon  the  cor- 
poration, not  for  the  benefit  of  the  general  public,  but  of  the 
corporators, — as,  to  construct  works  to  supply  a  city  with 
water,  or  gas-works,  or  sewers,  and  the  like, — the  corporation 
is  held  to  a  still  more  strict  liability,  and  is  made  to  respond 
in  damages  to  the  parties  injured  by  the  negligent  manner  in 
which  the  work  is  constructed  or  guarded,"  etc. 

But  notwithstanding  this  duty  and  liability  of  the  muni- 
cipality, in  respect  to  powers  delegated,  there  is  a  class  of 
powers  defined  as  discretionary  or  quad  judicial,  which  the 
corporate  authorities  cannot  be  compelled  to  execute.  As,  for 
instance,  the  opening,  widening,  or  extension  of  streets,  the 
adoption  oi  a  particular  grade,  or  the  adoption  of  any  particu- 
lar plan  for  improvement,  and  the  like,  unless  the  terms  of 
the  statute  are  imperative.    But  any  particular  plan  that  may 
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be  adopted  must  be  a  reasonable  one,  and  the  manner  of  its 
execution  thence  becomes,  with  respect  to  the  right  of  the 
citizen,  a  mere  ministerial  duty;  and  for  any  negligence  or 
unskillfulness  in  the  execution  or  construction  of  the  work 
whereby  injury  is  inflicted  upon  private  right,  the  municipal- 
ity will  be  held  responsible.  This  is  the  principle  maintained 
by  the  great  preponderance  of  authority;  and  there  is  nothing 
in  the  case  of  City  of  Cumberland  v.  Willison,  50  Md.  138, 
at  all  opposed  to  this  principle,  as  would  seem  to  be  supposed 
by  counsel  for  the  defendant.  In  that  case,  the  authority 
delegated  to  the  corporation  to  grade  and  improve  its  streets 
was  held  to  have  been  properly  exercised,  with  no  want  of 
reasonable  care  and  skill.  It  was  not  attempted  to  be  shown 
that  the  injury  complained  of  had  been  produced  by  the  want 
of  care  and  skill  in  the  grading  and  draining  the  streets;  and 
there  was  no  question  of  negligence  or  want  of  skill  raised  in 
the  case.  But  in  the  recent  case  of  Kranz  v.  Baltimore  City^ 
64  Md.  491,  where  the  action  was  brought  for  injury  sustained 
by  a  property  holder,  caused  by  obstructions  in  a  sewer,  and 
the  overflow  therefrom,  upon  the  premises  of  the  plaintiff,  of 
water,  mud,  filth,  etc.,  the  result  of  the  bad  condition  and 
want  of  repair  of  the  sewer,  this  court  held  that  the  city  was 
liable,  as  well  for  the  consequences  of  the  negligent  failure  to 
keep  the  sewer  in  repair  as  for  negligence  and  unskillfulness 
in  actually  making  the  repairs.  And  the  general  proposition 
was  maintained  that  where  a  municipal  corporation  under- 
takes, in  the  discharge  of  its  duties,  to  construct  or  repair  such 
a  work  as  a  sewer  or  culvert,  it  is  responsible  for  damage 
caused  by  the  negligent,  careless,  or  unskillful  manner  of  per- 
forming the  work;  and  2  Dillon  on  Municipal  Corporations, 
sec.  1049,  is  cited  with  approval.  And  in  that  same  work,  in 
section  1051,  where  the  author  sums  up  and  states  the  result 
of  the  authorities  upon  the  subject  of  municipal  liability  for 
injuries  caused  by  surface  water,  the  following,  among  other 
propositions,  is  formulated:  "There  is  a  municipal  liability 
where  the  property  of  private  persons  is  flooded,  either  directly 
or  by  water  being  set  back,  when  this  is  the  result  of  the  neg- 
ligent execution  of  the  plan  adopted  for  the  construction  of 
gutters,  drains,  culverts,  or  sewers,  or  of  the  negligent  failure 
to  keep  the  same  in  repair  and  free  from  obstruction,  and  this 
whether  the  lots  are  below  the  grade  of  the  streets  or  not." 
The  cases,  says  Judge  Dillon,  support  this  proposition  with 
great  unanimity.    Of  the  many  cases  cited  by  the  author,  we 
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need  only  refer  to  those  of  Rochester  White  Lead  Co.  v.  Ro- 
eheater,  3  N.  Y.  463;  53  Am.  Dec.  316;  Barton  v.  City  of  Syra- 
cuse, 36  N.  Y.  64;  Rowe  v.  PoHsmouth,  56  N.  H.  291;  22  Am. 
Rep.  464;  and  Noonan  v.  City  of  Albany,  79  N.  Y.  470;  35 
Am.  Rep.  540. 

Now,  with  these  general  principles  in  view,  we  will  turn  to 
the  prayers  which  form  the  subject  of  the  first  exception  by 
the  plaintiffs.  And  with  respect  to  the  one  prayer  offered 
by  the  plaintiffs,  wo  think  the  court  below  was  right  in  reject- 
ing it.  By  that  prayer  the  court  was  asked  to  instruct  the 
jury  that  if  they  should  find  that  the  defendant  built  the  cul- 
vert described  by  the  witnesses,  and  that  the  same  was  intended 
to  receive  and  carry  off  the  surface  water  flowing  through  the 
gutters  along  Bowery  and  Charles  streets  in  times  of  rain, 
and  further  find  that  such  sewer  or  culvert  was  constructed  in 
such  careless,  unskillful,  and  improper  manner  as,  instead  of 
carrying  off  such  water,  to  cause  the  same  to  accumulate  in 
large  quantities  at  the  upper  end  thereof,  and  from  thence  to 
flow  back  upon  the  property  of  the  plaintiffs,  and  injure  and 
damage  the  same,  then  the  plaintiffs  were  entitled  to  recover. 
This  prayer  would  seem,  as  a  general  proposition,  to  be  quite 
correct  as  far  as  it  goes;  but  in  view  of  the  evidence  in  the 
case,  and  to  avoid  misleading  the  jury,  it  ought  to  have  gone 
further,  and  made  reference  to  the  evidence  on  the  part  of  the 
defendant,  whereby  it  was  sought  to  show  that,  by  cutting 
down  the  cellar  floor  of  the  plaintiff's  house,  the  water  was  in 
fact  let  in  from  the  gutter  on  Bowery  Street,  which  did  the 
injury  complained  of,  and  that  such  injury  therefore  was  not 
caused  by  any  fault  of  the  defendant  in  the  construction  or 
repair  of  the  sewer.  For  if  it  be  true  that  the  injury  suffered 
was  in  fact  produced  by  water  thus  let  in  from  the  gutter,  or 
in  any  other  way  than  the  backing  and  overflow  of  the  water 
and  dibria  from  the  mouth  of  the  sewer,  caused  by  the  ob- 
struction to  its  natural  flow  through  such  sewer,  there  would 
be  no  ground  for  recovery,  either  upon  the  allegations  of  the 
declaration,  or  the  proof  produced  on  the  trial.  But  the  prayer 
IP  defective  in  another  particular.  It  wholly  omits  to  submit 
to  the  jury  to  find  whether  the  defendant  had  notice,  either 
direct,  or  inferential  by  lapse  of  time,  of  the  defective  and 
insufficient  condition  of  the  sewer,  and  the  injury  resulting 
therefrom:  Kranz  v.  Baltimore  City,  64  Md.  491.  It  is  clear, 
therefore,  that  there  was  no  error  in  rejecting  the  prayer 
offered  by  the  plaintiffs. 
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But  we  think  there  was  error  in  granting  the  prayers  of  the 
defendant.  The  first  of  these  prayers,  as  construed  by  the 
court  in  the  course  of  the  argument  of  counsel  to  the  jury,  is 
based  upon  the  theory  that  the  plaintiffs  could  not  recover, 
notwithstanding  the  jury  might  find  from  the  evidence  that 
the  surface  water  was  diverted  from  its  natural  flow  by  the 
elevation  and  improvement  of  the  streets,  and  by  the  artificial 
gutters  and  drains,  whereby  such  surface  water  was  collected 
in  volume,  and  conducted  to  the  mouth  of  the  sewer  opposite 
the  adjoining  property  of  the  plaintifis,  whence  it  could  not 
escape,  except  by  flowing  over  the  premises  of  the  plaintifis, 
"  if  the  jury  should  find  that  the  cause  of  the  back-flow  of 
the  water  was  the  elevation  of  the  street,  and  that  said  culvert 
was  insufficient  in  size  to  carry  ofl"  all  of  such  water  in  times 
of  heavy  rainj  provided  the  construction  of  the  culvert  did 
not  place  or  leave  the  said  property  in  a  worse  condition  than 
if  no  culvert  had  been  made  at  all."  To  this  proposition  we 
cannot  assent.  Reason,  as  well  as  authority,  would  seem 
clearly  to  oppose  it.  We  fully  agree  with  Judge  Dillon  in  the 
principle  stated  by  him  in  section  1042,  volume  2,  of  his  work 
on  municipal  corporations.  In  that  section,  after  referring  to 
the  general  doctrine  that  the  municipality  is  not  bound  to 
protect  from  surface  water  those  who  may  be  so  unfortunate 
as  to  own  property  below  the  level  of  the  street,  he  says:  "It 
is  possible  there  may  be  no  middle  ground,  but  we  are  unable 
to  assent  to  the  doctrine  that  by  reason  of  their  control  over 
streets,  and  the  power  to  grade  and  improve  them,  the  cor- 
porate authorities  have  the  absolute  and  unconditional  legal 
right  intentionally  to  divert  the  water  therefrom  as  a  mode  of 
protecting  the  streets,  and  to  discharge  it,  by  artificial  means, 
in  increased  quantities  and  with  collected  force  and  destruc- 
tiveness,  upon  the  property,  perhaps  improved  and  occupied, 
of  the  adjoining  owner."  Here,  Bowery  Street  runs  east  and 
west  from  the  mouth  of  the  sewer;  and  the  declivity  of  the 
hill,  along  the  side  of  which  that  street  is  made,  is  to  the 
south.  The  natural  flow  of  the  surface  water,  therefore,  as 
shown  by  the  proof  and  the  plat  exhibited,  is  to  the  south. 
But.  this  natural  flow  has  been  interrupted  by  the  elevation  of 
Bowery  Street  on  the  south  side  thereof,  and  the  water  has 
been  concentrated  in  a  gutter,  and  made  to  flow  to  the  mouth 
of  the  sewer,  opposite  the  property  of  the  plaintifis,  on  the 
north  side  of  that  street.  . 

If,  then,  it  be  true,  as  it  clearly  is  upon  unquestionable 
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authority  {Lynch  v.  Mayor,  76  N.  Y.  60;  32  Am.  Rep.  271; 
Byrnes  v.  Cohoes,  67  N.  Y.  204;  O'Brien  v.  City  of  St.  Paui, 
25  Minn.  333;  33  Am.  Rep.  470;  Inhabitants  of  West  Orange 
V.  Field,  37  N.  J.  Eq.  600;  45  Am.  Rep.  670;  Ashley  v.  Port 
Huron,  35  Mich.  296;  24  Am.  Rep.  552),  that  the  corporation 
cannot  thus  divert  the  flow  of  Burface  water,  concentrate  it  in 
volume  and  force,  and  empty  it  upon  private  property  without 
becoming  liable,  it  must  follow  that  there  is  a  duty  incumbent 
upon  the  corporation  to  provide,  by  adequate  means,  for  pass- 
ing ofif  the  water  thus  concentrated  in  volume,  so  as  to  avoid 
doing  damage  to  private  property.  The  street  may  be  prop- 
erly graded,  and  the  drains  properly  made,  but  the  sewer 
made  for  the  purpose  of  receiving  and  carrying  off  the  water 
cannot  be  said  to  be  skillfully  and  carefully  constructed  or 
kept  in  repair,  if,  from  any  structural  cause,  it  be  insufficient 
to  pass  off  the  water  flowing  to  it  through  the  artificial  chan- 
nels provided.  If  it  be  true,  as  alleged  and  shown  by  the 
plaintiffs,  that  the  surface  water  was  gathered  into  artificial 
channels  or  gutters,  and  made  to  flow  to  the  mouth  of  the 
sewer,  where  it  was  allowed  to  accumulate  in  large  quantities, 
and  thence  flow  back  upon  the  property  of  the  plaiutifi's, 
this  constituted  a  nuisance,  and  as  such,  it  was  certainly  the 
duty  of  the  defendant  to  remove  it;  and  for  the  neglect  of 
such  duty  the  defendant  is  liable;  for,  as  was  said  by  the  court 
of  appeals  for  New  York,  in  the  case  of  Noonan  v.  City  of 
Albany,  79  N.  Y.  470,  35  Am.  Rep.  540:  "A  municipal  corpora- 
tion has  no  greater  right  than  an  individual  to  collect  the  sur- 
face water  from  its  lands  or  streets  into  an  artificial  channel, 
and  discharge  it  upon  the  land  of  another;  nor  has  it  any  im- 
munity from  legal  responsibility  for  creating  or  maintaining  a 
nuisance." 

The  second  prayer  granted  on  the  part  of  the  defendant  is 
obnoxious  to  the  same  objection  that  applies  to  the  first.  The 
plaintiffs,  and  those  under  whom  they  claim,  had  clearly  the 
right  to  the  use  and  enjoyment  of  their  property  in  any  rea- 
sonable way,  and  for  any  reasonable  purpose,  and  to  make 
any  alteration  or  new  adaptation  therein  that  they  deemed 
proper,  without  thereby  subjecting  themselves  to  the  loss  of 
protection  to  their  property  from  wrongful  invasion  by  inun- 
dation or  otherwise.  Hence  it  was  error  to  instruct  the  jury, 
upon  certain  enumerated  facts,  in  respect  to  the  lowering  of 
the  cellar  floor  (as  was  douo  by  granting  this  prayer),  "that 
the  plaintiffs  could  not  recover  for  any  injury  to  said  house 
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caused  by  said  inflow  of  surface  water  to  such  basemeut  or 
cellar,  notwithstanding  the  jury  might  find  that  the  grade  of 
said  street,  and  the  insufficient  size  of  said  culvert,  caused  the 
inflow  of  said  surface  water  to  said  basement  in  time  of  heavy 
rain."  If  the  injury  complained  of  was  sustained  by  reason 
of  the  backing  of  the  water  from  the  mouth  of  the  culvert, 
where  it  had  been  brought  in  large  quantities  by  artificial 
drains,  and  that  such  backing  and  overflow  were  caused  by 
the  defective  and  insufficient  sewer  or  culvert,  and  would  not 
have  occurred  but  for  that  cause,  then  the  fact  that  the  floor 
of  the  plaintifis'  cellar  had  been  lowered  aflbrded  no  justifica- 
tion to  the  defendant  for  the  defective  and  insufficient  sewer. 
The  cause  of  the  injury  was  the  fault  of  the  defendant,  and 
not  of  the  plaintifi*s. 

In  thus  disposing  of  the  two  prayers  granted  for  the  defend- 
ant, we  also  dispose  of  the  court's  construction  of  the  first 
prayer,  as  stated  in  the  third  exception.  And  as  to  the  ques- 
tion raised  and  stated  in  the  fourth  exception,  we  think  the 
court  was  quite  right  in  ruling  as  it  did.  There  was  no  ques- 
tion before  the  jury  as  to  the  want  of  care  or  skill  in  the  con- 
struction of  the  gutter  or  passage-way  for  the  water  along 
Charles  Street.  Defects  and  unskillfulness  in  the  construc- 
tion of  that  gutter,  or  negligent  failure  to  keep  it  in  repair,  are 
not  alleged  as  substantive  and  independent  causes  of  injury; 
nor  was  there  any  proof  to  show  that  injury  was  sufiered  from 
that  cause. 

The  second  and  fifth  exceptions  present  questions  of  prac- 
tice. It  appears  by  the  second  exception  that,  after  the  court 
had  ruled  upon  the  prayers  for  instruction,  and  granted  such 
as  were  approved,  the  counsel  for  the  plaintifi's,  in  argument 
to  the  jury,  proceeded  to  read  the  declaration.  To  this  the 
counsel  on  the  other  side  objected;  and  upon  inquiry  by  the 
court  as  to  the  purpose  of  reading  the  declaration  to  the  jury, 
the  counsel  for  the  plaintifis  said  "that  his  purpose  was  to 
call  the  attention  of  the  jury  to  the  testimony  in  the  case,  and 
to  apply  such  testimony  to  the  allegations  of  the  declaration, 
and  to  argue  that  said  allegations,  and  each  of  them,  were 
sustained  by  the  evidence  in  the  case,  and  therefore  plaintifis 
were  entitled  to  recover,  because  defendant  had  not  demurred." 
The  court  would  not  permit  the  declaration  to  be  read,  and  the 
plaintifis  excepted. 

This  court  is  clearly  of  opinion  that  the  action  of  the  court 
below  was  entirely  correct.     Otherwise  it  would  be  simply  an 
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appeal  from  the  court  to  the  jury.  If  the  jury  could  be  in- 
duced to  conclude  that  the  allegations  of  the  declaration  were 
sustained  by  the  proof,  however  inconsequential  or  immate- 
rial, in  a  legal  jwint  of  view,  they  might  be,  and  notwith- 
standing the  court  may  have  instructed  to  the  contrary  of  the 
plaintiffs'  contention,  upon  the  theory  contended  for  here,  the 
plaintiffs  could  recover.  Such  theory  has  no  foundation  in 
reason,  principle,  or  practice.  The  instruction  given  for  the 
guidance  of  the  jury  made  no  reference  to  the  pleadings  in 
the  case,  and  therefore  the  jury  were  not  required  to  look  at 
the  pleadings  to  ascertain  how  they  were  to  find. 

In  the  fifth  exception,  it  is  stated  that,  at  the  conclusion  of 
the  argument,  and  when  the  jury  were  about  to  retire  to  con- 
sider of  their  verdict,  the  counsel  for  the  plaintiffs  asked  that 
the  jury  be  allowed  to  take  with  them  to  their  room  the  decla- 
ration in  the  case.  This  request,  upon  objection  by  the  de- 
fendant, was  refused  by  the  court,  and  the  plaintiffs  excepted. 
This  refusal  by  the  court,  we  think,  forms  no  ground  of  ex- 
ception by  the  plaintiffs.  It  is  true,  it  is  said  by  the  late  Mr. 
Evans,  in  his  work  on  Maryland  Practice,  page  400,  that  when 
the  jury  withdraw  from  the  bar,  "  they  have  the  right  to  take 
with  them  the  pleadings  in  the  cause  and  the  written  direc- 
tions of  the  court";  and  this  passage  of  the  work  was  referred 
to  in  the  opinion  of  this  court  with  apparent  approval,  though 
not  at  all  necessary  to  the  decision,  in  the  case  of  Ingalls  v. 
Crouch,  35  Md.  296.  In  the  case  just  mentioned,  it  was  not 
said  or  intimated  that  the  practice  was  so  established  as  to 
forbid  the  exercise  of  the  discretion  of  the  court  below  over 
the  subject,  and  that  the  refusal  to  allow  the  pleadings  to  be 
taken  by  the  jury  was  a  subject  of  exception  and  review.  On 
the  contrary,  there  are  many  reasons  for  holding  that  the 
matter  rests  exclusively  in  the  discretion  of  the  court  below. 
In  any  case  where  the  court  may  suppose  that  the  jury  might 
be  misled  by  the  statements  and  allegations  of  the  pleadings, 
it  would  certainly  be  proper  that  the  pleadings  be  withheld 
from  them.  They  are  not  supposed  to  be  the  best  judges  of 
the  technical  language  of  pleading,  and  able  to  determine 
when  the  allegations  are  or  are  not  supported,  in  the  contem- 
plation of  law.  It  is  in  this  that  the  aid  of  the  court  is  re- 
quired, and  the  instructions  of  the  court  form  the  exclusive 
guide  to  the  jury. 

If  the  instructions  given,  as  in  this  case,  make  no  reference 
to  the  pleadings,  even  this  court,  on  review,  will  not  assume 
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that  the  court  below  inspected  the  pleadings,  and  adjudged 
them  Bufficient  to  sustain  the  instructions:  Stockton  v.  Frey,  4 
Gill,  406;  45  Am.  Dec.  138;  Oivings  v.  Jones,  9  Md.  116.  The 
issues  to  be  tried  are  supposed  to  be  fully  explained  to  the 
jury  at  the  bar,  in  the  course  of  the  trial,  and  therefore 
the  jury  are  not  left  to  grope  through  the  technical  verbiage 
of  pleading  to  ascertain  for  themselves  what  issues  they  are 
required  to  determine.  Whether  they  should  take  with  them 
to  their  room  the  pleadings  in  any  case  is  matter  of  discretion 
of  the  court  below,  and  not  the  subject  of  review  on  appeal. 

It  follows  from  what  we  have  said  in  regard  to  the  two 
prayers  granted  on  the  part  of  the  defendant  that  the  judg- 
ment must  be  reversed,  and  a  new  trial  awarded. 

Municipal  Corporation  is  not  Liable  fob  Lkgislativb  or  Judicial 
Acts,  and  can  only  be  held  liable  for  negligence  in  the  performance  of  min* 
isterial  acts:  Dooley  v.  Sullivan,  112  Ind.  451;  2  Am.  St.  Rep.  209;  McDadt 
V.  Cheater,  117  Pa.  St.  414;  2  Am.  St.  Rep.  681. 

Where  Power  of  Municipal  Corporation  Depends  upon  Grant  of  Au- 
THOBITT,  and  that  authority  is  essentially  discretionary,  no  legal  dnty  is  im« 
posed,  and  no  citizen  has  a  right  to  demand  its  performance:  Lehigh  Co.  r. 
Hoffort,  116  Pa.  St.  119;  2  Am.  St.  Rep.  587;  McDade  v.  Cheater,  117  Pa.  St 
414;  2  Am.  St.  Rep.  681. 

Crrr  is  Liable  fob  Collectino  and  Gatherinq  up  Surface  Water 
by  artificial  means,  such  as  sewers  and  drains,  and  casting  it  upon  the  prem< 
ises  of  another  in  increased  and  injurious  quantities:  Pye  y,  Mankaio,  86 
Minn.  373;  1  Am.  St.  Rep.  671,  and  note  collecting  other  cases  on  the  liabil* 
ity  of  municipal  corporations  for  injuries  by  defective  sewers. 

In  Order  to  Charge  Municipal  Corporation  with  Tjabtlitt  fob  Db- 
FEOTS  IN  Streets,  it  must  be  shown  that  the  corporation  had  notice,  actual 
or  constructive,  of  the  defect.  As  to  what  is  such  notice,  see  Denver  v.  Deem, 
10  Col.  375;  3  Am.  St.  Rep.  594,  and  cases  in  note. 

Febmittino  Jubt  to  Taee  Pleadings  to  Jurt-roou  is  not  Ebbob: 
Braal  v.  Moran,  8  Minn.  236;  83  Am.  Dec.  773;  though  it  is  said  not  to  be 
good  practice:  Oood  v.  Martin,  1  Col.  165;  91  Am.  Dec.  706.  The  matter  of 
■ending  out  papers  with  the  jury  is,  however,  a  matter  in  the  discretion  of 
the  court,  as  a  general  rule:  LUile  SchvyliiU  etc  Co.  ▼.  BiehardSf  67  Pa>  Bi, 
142;  98  Am.  Dec.  209. 

Ah.  Bt.  Eep.,  Vou  VL— 28 
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EuTTEB  V.  Small. 

fC8  Kabtlamd,  us.] 
Oa-TKNAMCT — AsvzRas  Possession. — If  Onb  Txnabt  a  Common  Con- 
vrrs  Whole  Estatk  in  Fee,  and  his  grantee  enters  and  claims  and 
holds  the  exclusive  possession,  the  conveyance  and  entry  and  possession 
mast  be  deemed  adverse  to  the  title  and  possession  of  the  co-tenant,  and 
amoont  to  a  disseisin;  and  such  possession,  if  continued  for  twenty  years, 
will  bar  the  title  of  such  co-tenant.  The  conveyance  in  fee,  and  entry 
under  it,  and  possession,  are  notorious  and  unequivocal  acts  of  owner- 
ship, of  such  a  nature  as  to  give  notice  to  the  co-tenant  that  the  entry 
and  poef  ession  are  hostile  and  adverse  to  his  title. 

Action  of  ejectment.    The  opinion  states  the  case. 

James  Pollard  and  Henry  W.  Latone,  for  the  appellant. 

Henry  Duffy  and  Joseph  Packard,  Jr.,  for  the  appellees. 

Robinson,  J.  The  plaintiff  is  the  only  surviving  child  and 
heir  at  law  of  Philip  Rulter,  and  as  such  is  entitled  to  an  un- 
divided one-sixth  interest  in  the  lot  of  ground  in  controversy, 
unless  his  title  thereto  is  barred  by  the  adversary  possession 
of  the  defendants.  The  lot  originally  belonged  to  his  grand- 
father, Thomas  Rutter,  who,  in  1815,  conveyed  it  to  Mary  C. 
Clark  for  life,  and  after  her  death  to  James  Flemming  and 
Jude  Clark  during  their  lives,  and  to  the  survivor  of  them. 
Thomas  Rutter  died  in  1817,  leaving  six  children,  one  of 
whom  was  Philip,  the  father  of  the  plaintiff.  In  1829,  all  the 
children  of  Thomas,  with  the  exception  of  Philip,  conveyed 
their  reversionary  interest  in  the  lot  to  Peter  Stein,  the  deed 
upon  its  face  reciting  an  outstanding  title  in  Philip,  and  in 
the  same  year  Stein  purchased  the  life  estate  of  James  Flem- 
ming and  Jude  Clark,  the  surviving  life  tenants.  Being  thus 
entitled  to  the  life  estate,  and  to  an  undivided  five  sixths 
in  the  reversion.  Stein  entered  into  possession  of  the  lot  and 
built  thereon  a  brick  dwelling-house  and  stable,  and  con- 
tinued in  the  exclusive  possession  and  enjoyment  of  the  prop- 
erty until  his  death,  in  1859;  and  after  his  death,  his  heirs  and 
devisees  continued  in  the  exclusive  possession  of  the  property 
until  1865,  when  they  conveyed  it  in  fee  to  John  Small,  Jr., 
under  whom  the  defendants  claim. 

Now,  whether  Stein  and  the  devisees  under  his  will  were, 
upon  the  determination  of  the  life  estate,  in  possession  merely 
as  tenants  in  common,  and  their  possession,  therefore,  in  legal 
contemplation,  the  possession  of  the  co-tenant,  the  plaintiff, 
or  whether  their  possession  and  acts  of  ownership  amounted 
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to  an  ouster  or  disseisin  of  the  plaintiff,  are  questions  which  we 
shall  not  now  stop  to  consider,  for  the  reason  that  the  posses- 
sion of  Small,  and  that  of  the  defendants  claiming  under  him, 
is,  in  our  opinion,  a  bar  to  the  plaintiff's  title.  Stein,  as  we 
have  said,  died  in  1859,  and  in  1865  his  heirs  and  devisees 
conveyed  the  lot  in  question  by  metes  and  bounds  to  Small, 
in  fee,  with  a  covenant  of  general  warranty.  Under  this  deed. 
Small  entered  into  possession,  and  continued  in  the  exclusive 
possession  and  enjoyment  of  the  property  until  his  death,  in 
1878,  since  which  time  it  has  been  in  the  exclusive  possession 
and  enjoyment  of  the  defendants  claiming  under  him, — a 
period  of  more  than  twenty  years.  Now,  we  take  the  law  to  be 
well  settled  that  where  one  tenant  in  common  conveys  the  whole 
estate  in  fee,  and  his  grantee  enters  and  claims  and  holds  the 
exclusive  possession,  the  conveyance  and  entry  and  possession 
must  be  deemed  adverse  to  the  title  and  possession  of  the  co- 
tenant,  and  amount  to  a  disseisin;  and  such  possession,  if  con- 
tinued for  twenty  years,  will  bar  the  title  of  such  co-tenant. 

In  Townsend  and  Pastor^s  Case,  4  Leon.  52,  where  two  copar- 
ceners were  in  the  use  of  a  manor  under  the  statute  of  1  Rich- 
ard III.,  and  one  of  them  entered  and  made  a  feoffment  in  fee 
of  the  whole  manor,  all  the  justices  held  that  this  feoffment 
not  only  passed  the  moiety  of  such  coparcener  which  she 
might  lawfully  part  with,  but  also  the  other  moiety  of  the  other 
coparcener  by  disseisin.  And  in  the  later  case  of  Reed  v. 
Taylor,  5  Barn.  &  Adol.  575,  it  was  held  that  although  the 
general  rule  is,  that  where  several  persons  have  a  right,  and 
one  of  them  enters  generally,  it  shall  be  an  entry  for  all,  for 
the  reason  that  the  entry  shall  always  be  taken  according  to 
right;  yet  that  any  overt  act  or  conveyance  by  which  the  party 
entering  or  conveying  asserted  a  title  to  the  entirety  would 
amount  to  a  disseisin  of  the  other  parties,  whether  joint  ten- 
ants, or  tenants  in  common,  or  parceners.  We  may  also  refer 
to  Clymer'8  Lessee  v.  DawUns,  3  How.  674;  Kittridge  v.  Propri- 
etora  of  Locks,  17  Pick.  247;  28  Am.  Dec.  298;  Clark  v.  Vaughan, 
3  Conn.  19;  Clapp  v.  Bromagham,  9  Cow.  530;  and  Thomas  v. 
Pickering,  13  Me.  337.  These  cases  rest  on  the  ground  that 
the  conveyance  in  fee,  and  entry  under  it  and  possession,  are 
notorious  and  unequivocal  acts  of  ownership  of  such  a  nature 
as  to  give  notice  to  the  co-tenant  that  the  entry  and  possession 
are  hostile  and  adverse  to  his  title. 

In  this  case,  the  undisputed  facts  show  that  Small  entered 
into  possession  under  a  deed  fro  Ji  the  devisees  of  Stein  con- 
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veying  to  him  the  entire  lot  in  fee;  and  that  he,  and  the  de- 
fendants claiming  under  him,  have  been  in  the  exclusive 
poseession  and  ownership  of  the  lot  from  that  time  to  the 
present,  a  period  of  more  than  twenty  years.  It  can  hardly 
be  necessary  to  say  that  where  one  thus  enters  under  a  deed 
conveying  the  entire  property  by  metes  and  bounds,  his  entry 
and  claim  of  title  and  possession  are  to  be  construed  as  co- 
extensive with  the  terms  of  his  deed:  Prescott  v.  Nevers,  4 
Mason,  830.  Such,  then,  being  the  case,  we  are  of  opinion  that 
the  entry  by  Small,  and  the  possession  by  himself,  and  by  the 
defendants  claiming  under  him,  constitute  a  bar  to  the  plain- 
tiff's right  to  recover.  And  if  so,  there  was  no  error  in  grant- 
ing the  defendant's  second  prayer,'nor  in  the  verbal  instruction 
by  the  court  that  there  was  no  evidence  upon  which  the  plain- 
tiff could  go  before  the  jury. 

It  follows  also  from  what  we  have  said  that  there  was  no 
error  in  refusing  the  two  prayers  offered  by  the  plaintiff.  And 
besides,  they  were  objectionable,  because  there  was  no  evidence 
upon  which  the  jury  could  find  that  the  life  estates  had 
determined  within  twenty  years  before  the  institution  of  the 
suit. 

We  come  then  to  the  exceptions  to  the  evidence,  the  first 
and  second  of  which  it  is  unnecessary  to  consider,  because 
the  death  of  the  life  tenants  was  proved  in  the  subsequent 
progress  of  the  case. 

In  the  third  and  fourth,  the  witness  testified  she  was  a 
daughter  of  Peter  Stein,  and  a  devisee  under  his  will,  and  one 
of  the  grantors  in  the  deed  to  Small,  and  that  she  never  had 
heard  of  an  outstanding  title  to  the  lot  in  Philip  Rutter  or  his 
heirs  at  law.  Now,  for  the  purpose  of  contradicting  the  wit- 
ness, it  was  clearly  competent  for  the  plaintiff's  counsel  on 
cross-examination  to  ask  her  whether  she  had  any  conversa- 
tion with  Small  at  the  time  of  the  execution  of  the  deed  in 
regard  to  Philip  Rutter.  And  for  the  same  reason  he  had  the 
right  to  ask  her  why  the  covenant  of  general  warranty  was  in- 
serted in  the  deed.  But  the  error  of  the  court  in  this  respect 
does  not  furnish  sufficient  ground  to  justify  us  in  sending  back 
this  case  for  a  new  trial.  For  if  it  be  conceded  that  the  wit- 
ness had,  in  fact,  heard  of  an  outstanding  title  in  Philip  Rut- 
ter, and  that  she  had  a  conversation  with  Small  in  regard  to 
it,  and  further,  that  Small  himself  had  knowledge  of  such  title, 
this  evidence  could  not  in  any  manner  affect  the  question  of 
disseisin  or  ouster  by  Small,  if  he  entered  under  his  deed. 
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claiming  title  to  the  entire  lot,  and  remained  in  the  exclusive 
possession  thereof  for  twenty  years,  the  period  prescribed  by 
the  statute  of  limitations. 
For  these  reasons  the  judgment  must  be  affirmed. 


Deed  by  Co-tenant  to  Stranger  of  Entire  Estate  does  not  constitute 
an  actual  ouster  of  his  co-tenant:  Page  v.  Branch,  97  N.  C.  97;  2  Am.  St. 
Rep.  281,  and  note.  The  authorities  upon  this  subject  are  not  harmonious. 
The  majority,  however,  hold,  and  we  think  with  the  better  reason,  that  a 
party  is  presumed  to  take  and  hold  possession  according  to  the  terms  of  his 
deed;  and  if  that  deed  purports  to  convey  the  fee  in  severalty,  he  will  be  pre- 
sumed, in  taking  and  holding  possession  under  it,  to  take  and  hold  as  a  claim- 
ant in  severalty,  and  therefore  adversely  to  persons  who  may  have  been 
co-tenants  of  his  grantor:  Freeman  on  Cotenancy  and  Partition,  sec.  224; 
Parker  y.  Proprietors,  3  Met.  101;  37  Am.  Dec.  121;  Alexander  v.  Kennedy, 
19  Tex.  496;  70  Am.  Deo,  358;  Dikeman  v.  Parrish,  6  Pa.  St.  225;  47  Am. 
Dec.  455. 


HiGGiNS  V.  Lodge. 

[68  Mabtland,  229.] 

Sales — Fraudulent  Purchase  of  Goods. — Where  One,  through 
Fraud,  EtfScts  the  purchase  of  goods,  and  places  them  in  the  hands 
of  an  auctioneer  for  sale,  and  the  latter,  in  good  faith,  advances  money 
upon  them,  or  incurs  expenses  in  relation  to  them,  he  acquires  title  to 
the  goods,  and  is  entitled  to  the  protection  of  a  bona  fide  purchaser  against 
the  claim  of  the  original  defrauded  vendor.  But  he  is  not  entitled  to 
such  protection  if,  at  the  time  the  goods  were  delivered  to  him,  he  had 
knowledge  of  circumstances  calculated  to  put  a  man  of  ordinary  prudence 
on  inquiry  as  to  whether  the  party  who  intrusted  the  goods  to  him  was 
perpetrating  a  fraud  in  selling  them  by  auction,  and  he  failed  to  make 
the  inquiry  into  the  character  of  the  transaction. 

I»,  IN  Ant  Purchase,  there  be  Circumstances  Which,  in  Exercisb  oi 
Common  Reason  and  Prudence,  ought  to  put  one  upon  particular  in- 
quiry,  he  will  be  presumed  to  have  made  that  inquiry,  and  will  be 
charged  with  notice  of  every  fact  which  that  inquiry  would  give  him. 

EviDSNOB  OF  Circumstances  Warranting  Jury  in  the  particular  case  in 
finding  a  fraudulent  purchase  of  goods. 

Replevin.    The  opinion  states  the  case. 

Charles  W.  Field,  Jr.,  for  the  appellant. 

WUliam  Reynolds,  for  the  appellees. 

Bbyan,  J.  Lodge  and  others  replevied  certain  goods  from 
Higgins.  The  evidence  tended  to  show  that  one  Hirsch  Levy 
bad  made  a  fraudulent  purchase  of  these  goods  from  the 
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plaintififs,  and  that  he  had  sent  them  for  public  sale  to  the  de- 
fendant, who  was  an  auctioneer.  The  defendant  had  made 
advances  of  money  on  them. 

On  the  supposition  that  the  purchase  of  the  goods  from  the 
plaintiffs  had  been  accomplished  by  the  fraud  of  Levy,  it  is 
not  questioned  that  it  was  void  at  the  election  of  the  sellers, 
and  that  they  could  have  reclaimed  their  property  from  him. 
But  if  he  sold  them  to  a  bona  fide  purchaser  without  notice  of 
the  fraud,  a  good  title  would  be  passed  which  could  not  be 
impeached  by  the  original  vendor.  Ordinarily  a  purchaser 
cannot  acquire  a  title  from  a  vendor  who  has  none.  But  the 
authorities  show,  without  dissent,  that  there  is  no  exception 
under  the  circumstances  which  we  have  just  supposed.  In 
Powel  V.  Bradlee,  9  Gill  &  J.  278,  it  is  said:  "In  such  a  case, 
good  faith  and  a  valuable  consideration  would  be  essential 
constituents  of  a  good  title."  If  these  features  do  not  appear 
in  the  transaction,  we  take  it  that  the  title  fails.  An  interest 
in  the  goods,  acquired  by  making  advances  on  them  when 
placed  in  the  hands  of  an  auctioneer  for  sale,  would  be  pro- 
tected under  the  same  circumstances  which  would  make  a 
purchase  valid. 

The  court  instructed  the  jury  that  if  Levy's  purchase  was 
fraudulent,  the  defendant's  title  would  be  defeated,  unless 
they  found  he  had,  in  good  faith,  advanced  money  to  Levy 
upon  the  security  of  the  goods,  or  incurred  expenses  in  relation 
to  tbeni.  On  the  prayer  of  the  defendant,  the  court  ruled  that 
the  plaintiff  could  not  recover,  if  the  jury  found  that  the 
advances  were  made  by  the  defendant  without  notice  or 
knowledge  of  the  circumstances  under  which  Levy  pur- 
chased the  goods.  On  the  prayer  of  the  plaintiffs,  it  was 
ruled  that  they  were  not  precluded  from  recovering  by  these 
advances,  if  the  jury  found  that,  at  the  time  the  goods  were 
delivered  to  the  defendant,  he  had  knowledge  of  circumstances 
calculated  to  put  a  man  of  ordinary  prudence  on  inquiry  as 
to  whether  Levy  was  perpetrating  a  fraud  in  selling  the  goods 
by  auction,  and  that  he  failed  to  make  inquiry  into  the  char- 
acter of  the  transaction.  Taking  these  instructions  together, 
it  seems  to  us  that  they  laid  the  case  properly  before  the  jury. 
Higgins  could  not  deduce  title  to  the  goods  through  a  fraudu- 
lent vendee  unless  he  showed  that  his  advances  were  made  in 
good  faith.  If  he  knew  that  Levy  was  selling  these  goods  for 
the  purpose  of  carrying  into  effect  a  fraud,  his  advances  could 
not  bo  considered  as  made  in  good  faith;  and  if  the  circum- 
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stances  were  such  as  reasonably  to  call  for  inquiry,  and  if  in- 
quiry would  have  given  him  this  knowledge,  he  is  responsible 
in  the  same  way  as  if  he  had  obtained  it.  It  has  been  held 
that  if  in  any  purchase  "there  be  circumstances  which,  in 
the  exercise  of  common  reason  and  prudence,  ought  to  put  a 
man  upon  particular  inquiry,  he  will  be  presumed  to  have 
made  that  inquiry,  and  will  be  charged  with  notice  of  every 
fact  which  that  inquiry  would  give  him":  Baynard  v.  NorriSf 
5  Gill,  483;  46  Am.  Dec.  647.  To  the  same  effect  are  Green 
V.  Early,  39  Md.  229;  Abrama  v.  Sheehan,  40  Id.  446. 

The  evidence  showed  that  Levy  rented  a  basement  room 
about  the  15th  of  June,  1885,  and  commenced  business  as 
a  jobber;  that  between  that  time  and  September  7th,  he 
purchased  a  large  quantity  of  goods, — six  thousand  dollars' 
worth  being  purchased  from  these  plaintiffs;  that  in  the  latter 
part  of  June,  1885,  he  commenced  sending  goods  to  the  de- 
fendant to  be  sold  by  auction,  the  defendant  making  advances 
on  them ;  that  he  continued  to  send  goods  for  this  purpose,  and 
to  receive  advances  from  the  defendant  until  September 
5th;  that  the  amount  of  these  auction  sales  was  more  than 
six  thousand  four  hundred  dollars;  that  on  September  5th, 
Levy  had  in  his  store  only  four  or  five  hundred  dollars'  worth 
of  goods;  that  the  week  before  he  had  fifteen  thousand  dollars' 
worth;  that  he  had  opened  a  bank  account  on  the  11th  of 
July,  and  on  the  7th  of  September  he  drew  out  the  balance  to 
his  credit,  with  the  exception  of  a  small  sum;  that  after  that 
day  he  was  regarded  as  utterly  insolvent;  that  he  purchased 
the  goods  in  question  from  the  plaintiffs  on  the  2l8t  of  August 
on  credit,  the  time  fixed  for  payment  being  October  10th; 
that  the  small  balance  to  his  credit  in  the  bank  was  attached 
by  creditors,  and  that  after  September  his  business  was  con- 
ducted in  his  wife's  name.  The  evidence  certainly  warranted 
the  jury  in  finding  that  when  Levy  purchased  these  goods  he 
did  not  intend  to  pay  for  them,  and  that  he  was  engaged  in  a 
deliberate  scheme  of  fraud,  which  he  was  effecting  by  pur- 
chasing large  quantities  of  goods  on  credit,  selling  them  by 
auction,  and  putting  the  proceeds  beyond  the  reach  of  his 
creditors.  Notwithstanding  fraud  on  the  part  of  Levy  in 
making  the  purchase  in  question  in  this  case,  the  title  of 
Higgins  would  be  good  if  the  matters  within  his  knowledge 
did  not  reasonably  suggest  to  him  the  propriety  of  inquiring 
into  the  transactions  in  which  Levy  was  engaged,  and  if  this 
inquiry  would  not  have  discovered  his  fraudulent  courses.    It 
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was  the  province  of  the  jury  to  determine  this  question  on  the 
evidence  in  the  cause. 

Judgment  aflfirmed.  

Where  Party  Clothes  Another  witu  Apparent  Title  to  or  Power  o» 
Disposition  over  his  property,  he  will  not  be  permitted  to  deny  the  title  of 
innocent  porchasers:  Velaian  v.  Lewis,  15  Or.  539;  3  Am.  St.  Rep.  184,  and 
note  discussing  the  points  ruled  on  in  the  principal  case;  and  see  Lincoln  v. 
Qujpm,  post,  p.  446. 


Philadelphia,  Wilmington,  and  Baltimore  Kail- 
road  Company  u  Davis. 

[68  Mabtland,  281.] 

fiVBTAOE  Water — Obstructing  Flow  or. — If,  fob  Purpose  of  Coir- 
8TBU0TINO  Railboad,  or  for  any  other  purpose,  it  becomes  necessary  to 
erect  an  embankment,  a  proper  outlet  or  culvert  must  be  provided  of 
ample  capacity  to  carry  off  the  flow  of  surface  water,  so  that  it  may  not 
be  obstructed,  and  thus  accumulated  on  the  upper  and  adjacent  landa 
of  other  persons.  But  while  such  outlet  must  be  of  ample  capacity  to 
carry  off  all  the  water  likely  to  be  in  it,  the  rule  is  not  applicable  to  an 
extraordinary  and  excessive  rainfall,  which  is  held  to  be  vis  major. 
Such  infrequent  and  extraordinary  occurrences  cannot  be  foreseen  and 
provided  against,  and  for  damages  caused  by  them  no  one  is  respon- 
sible. 

Railkoad  Company  Unbertakino  to  Alter  Established  Outlet  through 
which  surface  water  was  carried  away  is  botmd  to  have  the  work  done 
in  a  careful  and  skillful  manner;  and  if  it  be  done  carelessly  and  negli- 
gently, so  that,  as  a  consequence,  injury  to  neighboring  property  ensues, 
an  action  for  damages  is  maintainable. 

John  J.  Donaldson  and  Bernard  Carter^  for  the  appellant. 

8.  A.  Williams  and  John  T.  Ensor,  for  the  appellee. 

Yellott,  J.  An  action  on  the  case  was  instituted  by  the 
appellee  against  the  appellant  to  obtain  compensation,  by  the 
recovery  of  damages,  for  alleged  injuries  to  the  plaintiff's 
property,  caused  by  an  overflow  of  surface  water  resulting 
from  an  alteration  by  the  defendant  of  an  existing  drainage. 
The  appellee  is  the  owner  of  a  house  and  lot  in  Canton  at  the 
northeast  corner  of  Clinton  and  Boston  streets.  The  appel- 
lant has  a  line  of  railroad  laid  on  the  bed  of  Boston  Street, 
which  street  terminates  at  its  junction  with  Clinton  Street; 
but  the  track  of  the  road  crosses  Clinton  Street,  and  extend- 
ing eastwardJy,  passes  the  south  side  of  appellee's  lot  in  such 
close  proximity  that  only  a  space  of  a  few  feet  intervenes  be- 
tween the  curb  of  the  sidewalk  on  the  south  of  said  lot  and  a 
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lateral  track  leading  firom  the  main  track  of  the  road  into  a 
large  open  lot  north  of  Boston  Street.  In  1880,  and  for  more 
than  twenty  years  anterior  to  that  period,  there  was  a  large 
open  gutter,  or  water-channel,  in  which  the  surface  water 
flowed  from  the  higher  ground  north  and  east  of  the  railroad. 
This  gutter  extended  along  the  track,  passing  the  south  side 
of  appellee's  house  and  across  Clinton  Street,  and  then  down 
Boston  Street  westwardly,  until  it  discharged  the  current  of 
water  into  an  open  ditch,  through  which  it  was  carried  into 
the  Patapsco  River.  There  is  evidence  tending  to  show  that 
this  open  gutter  was  of  ample  capacity  to  carry  off  the  surface 
water,  and  that  the  appellee  sustained  no  injury  from  an  over- 
flow prior  to  1880,  when  the  appellant  closed  this  open  gutter 
along  Boston  Street,  across  Clinton  Street,  and  eastwardly  to 
a  paved  alley  in  the  rear  of  appellee's  house;  substituting  for 
said  open  gutter  an  iron  pipe,  with  an  interior  diameter  of 
about  eighteen  or  twenty  inches.  It  is  also  shown  by  the 
evidence  that  the  bed  of  Clinton  Street,  at  the  crossing,  was 
raised;  that  a  box  drain  was  put  across  the  tracks  on  the  east 
side  of  and  parallel  with  Clinton  Street;  and  that  across  Clin- 
ton Street  was  put  a  smaller  drain,  covered  with  iron  plates. 
Into  the  box  drain,  and  at  right  angles  thereto,  was  introduced 
another  box  drain,  immediately  south  of  appellee's  pavement. 
It  is  alleged,  and  evidence  has  been  adduced  tending  to  show, 
that  these  alterations  in  the  drainage  lessened  the  capacity  of 
the  outlet  for  the  surface  water,  so  that  whenever  there  was  a 
copious  rainfall,  the  water  accumulated  and  flowed  into  the 
appellee's  cellar.  The  result  of  this  flooding  has  been  a  seri- 
ous injury  to  the  walls  of  the  building,  which  have  been  so 
badly  cracked  and  weakened  that  desirable  tenants  have  aban- 
doned  the  property.  To  recover  damages  for  the  injury  thus 
sustained,  this  action  was  instituted. 

It  is  observable  that  this  record  does  not  disclose  a  case 
where  there  has  been  an  artificial  obstruction  interposed  so 
as  to  produce  an  interruption  or  diversion  of  the  current  of  a 
permanent  stream  of  water  flowing  in  its  ordinary  channel. 
The  injury  complained  of  proceeds  from  an  obstruction  to  the 
flowage  of  surface  water,  which,  prior  to  the  alleged  wrongful 
act  of  the  defendant,  had  found  an  ample  outlet,  through 
which  it  was  carried  oflf  without  any  damaging  consequences 
to  the  property  of  coterminous  proprietors.  In  considering 
questions  thus  arising,  we  encounter  some  diversity  and  con- 
flict in  the  reported  decisions.     In  Massachusetts  and  some 
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other  BtateB  it  has  been  held  that  the  owner  of  land  may  law- 
fully prevent  surface  water  from  coming  upon  it,  although  in 
BO  doing  the  water  may  be  made  to  flow  upon  adjoining  land, 
and  cause  loss  and  injury  to  coterminous  proprietors:  Gari' 
non  V.  Hargadon,  92  Mass.  106;  87  Am.  Dec.  625;  Dickinson 
V.  City  of  Worcester,  89  Mass.  19;  Buffum  v.  Harris,  5  R.  I. 
243. 

But  in  most  of  the  states  this  doctrine  does  not  seem  to 
have  been  sanctioned  by  adjudication.  In  a  case  very  re- 
cently decided  by  the  vice-chancellor  of  New  Jersey,  it  was 
emphatically  said  that  "  the  broad  doctrine  declared  by  some 
courts,  that  no  right  of  any  kind  can  be  claimed  in  the  flow  of 
surface  water,  and  that  neither  its  retention,  diversion,  repul- 
sion, or  altered  transmission  will  constitute  an  actionable  in- 
jury, has  never  been  adopted,  in  all  its  length  and  breadth, 
in  this  state":  Field  v.  West  Orange,  86  N.  J.  Eq.  118;  37  Id. 
600. 

The  prevailing  doctrine  in  this  country  eeems  to  be  that  the 
owner  of  the  upper  land  has  a  right  to  the  uninterrupted  flow- 
age  of  the  water  caused  by  falling  rain  and  melting  snow,  and 
that  the  proprietor  of  the  lower  land,  to  which  the  water  nat- 
urally descends,  has  no  right  to  make  embankments  whereby 
the  current  may  be  arrested  and  accumulated  on  the  property 
of  his  neighbor.  This  is  the  rule  of  the  civil  ^aw,  apparently 
founded  on  the  principles  of  justice,  and  said  to  be  "received 
with  constantly  increasing  favor  in  the  United  States":  Craw- 
ford V.  Rambo,  44  Ohio  St.  279;  Martin  v.  Riddle,  26  Pa.  St 
416;  Porter  v.  Durham,  74  N.  C.  767;  Butler  v.  Peel;  16  Ohio 
St  336;  88  Am.  Dec.  452;  Ogbum  v.  Connor,  46  Cal.  346;  13 
Am.  Rep.  213. 

The  principle  established  by  these  authorities  seems  to  sanc- 
tion the  doctrine  that  if  the  water  is  allowed  to  flow  without 
artificial  obstruction,  and  the  current  encounters  a  natural 
obstruction,  caused  by  the  elevation  of  the  earth's  surface  at 
the  boundary  line,  the  proprietor  of  the  upper  land  has  no 
right  to  demand  an  outlet  of  his  neighbor,  nor  is  the  latter 
liable  for  any  injury  caused  by  the  accumulation  of  the  water; 
for  it  would  be  absurd  to  say  that  a  man  can  be  sued  for  dam- 
age caused  by  the  operation  of  natural  laws  not  put  in  motion 
by  his  own  instrumentality.  But  every  man  is  responsible  for 
injuries  resulting  to  others  from  his  own  acts  not  sanctioned 
by  legal  principles.  So  if,  for  the  purpose  of  constructing  a 
ndlroad,  or  for  any  other  purpose,  it  becomes  necessary  to 
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erect  an  embankment,  a  proper  outlet  or  culvert  must  be  pro- 
vided, of  ample  capacity  to  carry  off  the  flow  of  water,  so  that 
it  may  not  be  obstructed  and  thus  accumulated  on  the  upper 
and  adjacent  lands  of  other  persons;  for,  as  regards  cotermi- 
nous estates,  no  one  can  legally  assume  the  right  to  alter  the 
condition  of  things  so  as  injuriously  to  affect  the  pre-existing 
rights  of  his  neighbor.  The  outlet  must  therefore  be  carefully 
and  skillfully  constructed,  so  that  no  damage  may  result  to 
contiguous  property.  In  Harrison  v.  Great  Northern  Ry  Co., 
3  Hurl.  &  C.  236,  Pollock,  C.  B.,  said:  "They  are  bound  to 
maintain  a  sufficient  cut  or  delf.  The  sufficiency  of  a  cut 
depends  on  its  depth,  width,  fall,  and  outlet,  as  compared 
with  the  water  likely  to  be  in  it.  Now,  in  this  case,  the  cut 
was  not  sufficient  to  hold  the  water  likely  to  be  in  it,  owing  to 
the  condition  of  the  outlet." 

The  rule  is,  that  the  outlet  must  be  of  ample  capacity  to 
carry  off  all  the  water  likely  to  be  in  it.  But  the  rule  is  not 
applicable  to  an  extraordinary  and  excessive  rainfall,  which 
is  held  to  be  vis  major.  Such  infrequent  and  extraordinary 
occurrences  cannot  be  foreseen  and  provided  against,  and  for 
damages  caused  by  them  no  one  is  responsible.  Recognizing 
and  adopting  this  principle,  the  supreme  court  of  Texas,  in  an 
action  to  recover  for  injuries  caused  by  the  construction  of  in- 
sufficient culverts  in  the  defendant's  railroad  embankment, 
held  that  "if  the  overflow  was  of  such  an  extraordinary  char- 
acter that  railroad  engineers  of  ordinary  care  and  prudence 
in  the  construction  of  the  embankment  and  culverts  could 
not  reasonably  be  expected  to  have  anticipated  and  provided 
against,  the  railroad  was  not  liable":  Gulf,  Colorado  etc.  Ry 
Co.  V.  Pomeroy,  67  Tex.  498. 

With  this  exception  in  relation  to  extraordinary  floods,  the 
rule  is  as  already  stated.  And  it  is  held  that  where,  in  some 
particular  locality,  a  municipal  corporation  is  under  no  obliga- 
tion to  construct  drains  or  culverts  so  as  to  protect  the  prop- 
erty of  individuals,  or  to  provide  means  for  carrying  off 
surface  water,  yet  if  it  does  construct  them,  and  the  work  is 
performed  in  a  negligent  or  unskillful  manner,  or  if  it  is  neg- 
ligent in  the  management  of  them,  it  is  liable  in  damages: 
Seifert  v.  City  of  Brooklyn,  101  N.  Y.  136;  54  Am.  Rep.  664; 
Gilluly  V.  City  of  Madison,  63  Wis.  518;  52  Am.  Rep.  299; 
Henderson  v.  City  of  Minneapolis,  32  Minn.  319;  Allen  v.  City 
of  Chippewa  Falls,  52  Wis.  430;  28  Am.  Rep.  748. 

In  Johnston  v.  District  of  Columbia,  118  U.  8.  19,  Gray,  J^ 
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said  that  "the  construction  and  repair  of  sewers,  according  to 
the  plan  adopted,  are  simply  ministerial  duties,  and  for  any 
negligence  in  so  constructing  a  sewer  or  keeping  it  in  repair, 
the  municipality  who  has  constructed  and  owns  the  sewer 
may  be  sued  by  a  person  whose  property  is  thereby  injured." 

In  the  case  now  under  consideration,  the  appellant  under- 
took to  alter  the  established  outlet  through  which  the  surface 
water  was  carried  away.  It  was  incumbent  on  the  corpora- 
tion to  have  this  work  done  in  a  careful  and  skillful  manner. 
If  done  carelessly  and  negligently,  so  that,  as  a  consequence, 
injury  to  the  plaintiff  ensued,  an  action  for  damages  is  main- 
tainable. The  facts  in  evidence  relating  to  the  manner  in 
•'•hich  the  work  was  done  were  considered  and  passed  upon 
by  the  jury,  guided  and  enlightened,  in  relation  to  the  legal 
principles  applicable  to  the  evidence  believed  by  them  to  be 
true,  by  the  instructions  emanating  from  the  court.  The  rul- 
ings of  the  court  on  the  instructions  asked  for  present  the 
questions  now  to  be  determined. 

I'tie  plaintiff  offered  but  one  prayer,  which  was  granted, 
and  to  this  ruling  the  defendant  excepted.  In  this  instruc- 
tion, the  jury  are  told  that  if  they  believe  from  the  evidence 
that  the  defendant  closed  the  open  trench  or  gutter,  and 
raised  the  bed  of  Clinton  Street,  and  that  the  closing  of  the 
gutter  and  raising  the  bed  of  the  street  caused  such  water  aj 
usually  flowed  through  said  gutter  to  dam  and  overflow  the 
plaintiff's  premises,  and  that  such  damage  and  overflow  would 
not  have  occurred  but  for  the  closing  of  said  gutter  and  rais- 
ing the  bed  of  said  street,  and  that  the  plaintiff's  house  was 
injured  by  such  overflow,  then  they  must  find  their  verdict  in 
favor  of  the  plaintiff.  In  other  words,  the  jury  were  told  that 
if  they  believed  from  the  facts  offered  in  evidence  that  the 
property  of  the  plaintiff  was  injured,  and  that  the  injury  wa8 
caused  by  the  act  of  the  defendant  in  closing  the  usual  outlet 
for  the  surface  water,  raising  the  bed  of  the  street,  and  con- 
structing another  outlet  of  insufficient  capacity  to  carry  the 
water  likely  to  be  in  it,  the  defendant  was  liable.  This  in- 
struction was  tantamount  to  saying  that  the  defendant  was 
liable  for  injuries  resulting  from  its  own  unskillfulness  or 
negligence,  and  there  was  no  error  in  granting  it. 

The  defendant  offered  ten  prayers,  two  of  which  were  re- 
jected, and  another  granted  with  modifications  made  by  the 
court.  To  the  rejection  vi  these  two  prayers,  and  to  the  grant- 
ing of  the  other  as  modified,  exceptions  have  been  taken. 
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The  fourth  and  fifth  prayers  of  the  defendant  were  properly 
rejected.  The  fourth  prayer  presents  the  proposition  ''that 
there  is  no  legally  suflBcient  evidence  in  this  case  that  the  de- 
fendant changed  the  natural  direction  of  the  drainage  at  or 
near  the  plaintiff's  premises."  This  is  repeated  in  the  fifth 
prayer,  with  the  addition  that  there  is  no  legally  suflBcient 
evidence  that  the  defendant  ever  diminished  or  decreased  the 
carrying  capacity  of  any  of  the  drains  except  the  drain  across 
Clinton  Street.  An  analysis  of  the  evidence  in  relation  to 
alterations  in  tho  drainage  would  lead  to  useless  prolixity, 
and  it  is  suflBcient  to  say  that  there  is  proof  in  abundance, 
oflfered  on  the  part  of  the  plaintifif,  tending  to  show  that  there 
have  been  changes  in  the  mode  and  direction  of  the  drainage, 
and  that  the  present  plan  of  drainage  adopted  by  the  defend- 
ant is  insuflScient  to  carry  oflf  the  currents  of  water.  The 
court  could  not  have  granted  these  two  prayers  relating  to  the 
legal  insuflBciency  of  the  evidence,  because,  each  being  in  the 
nature  of  a  demurrer  to  evidence,  the  truth  of  the  evidence 
must  have  been  assumed.  The  ninth  prayer  of  the  defendant 
reads  thus: — 

"That  if  the  jury  shall  believe  from  the  evidence  that  the 
original  construction  of  plaintiff's  house,  or  alterations  made 
in  it  by  plaintiff,  or  the  changes  naturally  incident  to  a  house 
such  as  that  of  the  plaintiff,  or  any  of  them,  was  suflBcient  to 
cause  the  injuries  to  the  house,  such  as  have  been  testified  to, 
then,  under  the  pleadings  in  this  case,  the  plaintiff  is  not  en- 
titled to  recover." 

This  prayer  was  modified  by  the  addition  of  the  following 
words:  "Unless  the  jury,  after  taking  into  consideration  all 
the  facts  and  circumstances  of  the  case  as  testified  to  by  the 
witnesses  (including  such  defective  construction  and  changes, 
if  the  jury  shall  so  find),  shall  determine  from  a  preponder- 
ance of  testimony  that  the  injuries  complained  of  were  oc- 
casioned by  the  acts  of  the  defendant,  as  set  forth  in  the 
plaintiff's  first  prayer." 

It  will  be  observed  that  the  prayer  as  offered  did  not  put  it 
to  the  jury  to  find  that  the  original  construction  or  the  altera- 
tions in  the  house  did  actually  cause  the  injury  which  forms 
the  foundation  for  this  action.  The  prayer  as  presented 
tended  to  mislead  the  jury.  Moreover,  in  this  case  there  was 
another  independent  and  eflBcient  cause  which  might  have 
been  productive  of  the  injury,  and  the  court  very  properly 
modified  the  instruction  so  as  to  bring  that  cause  under  con- 
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Bideration  by  the  jury:  Baltimore  etc.  R.  R.  Co.  v.  Reaney,  42 
Md.  136. 

Finding  no  error  in  any  of  the  rulings  of  the  learned  judge 
in  the  court  below,  the  judgment  should  be  affirmed. 


Railroad  Comfaut  is  Bouki>  to  Maintain  Sctficiknt  Cxtlvebts  in 
embaukmentB  to  prevent  the  flooding  of  lands  of  others,  and  ia  liable  for 
damages  for  neglecting  bo  to  do:  Ohio  etc  Ky  Co.  v.  Wachter,  123  HL  440;  6 
Am.  St  Rep.  632. 


Lincoln  v.  Quynn. 

[68  Mabtlamd,  299.] 
BOKA    FiDB    PUBCHASSB  Or  GoODS,   WITHOUT    NOTIOB  OF  CONDinOK   upon 

which  his  vendor  has  acquired  the  possession,  will  be  protected  against 
the  claim  of  the  original  vendor,  in  the  same  manner  where  the  sale  and 
delivery  are  conditional  as  where  the  possession  has  been  obtained  by 
fraud. 

Sales — Title  of  Mortoageb  without  Notice  of  Conditions. — Whehb 
Goods  akb  Sold  on  CoNDmoN  that  Title  should  not  Vest  in  the  ven- 
dee until  the  price  should  be  paid  in  full,  by  monthly  installments,  and 
before  payment  of  the  purchase-money  in  full  the  vendee  mortgages  the 
goods  to  one  having  no  notice  of  the  terms  of  the  conditional  sale,  the 
title  of  such  mortgagee  must  be  sustained  against  the  claim  of  the  origi* 
nal  vendor.  But  the  rule  is  otherwise  if  the  mortgagee  had  information 
which  fairly  put  him  upon  inquiry,  in  which  case  he  is  chargeable  with 
notice  of  every  fact  which  that  inquiry  would  have  ascertained. 

Is.  —  CouET  OF  Equttt  WILL  NOT  Entokce  STIPULATION  in  a  contract  of  sale 
that  on  default  by  the  vendee  in  any  of  the  credit  payments,  the  vendor 
might  reclaim  and  take  possession  of  the  goods,  and  that  all  previous 
payments  should  be  forfeited. 

David  8.  Briscoe f  for  the  appellant. 

Clayton  0.  Keedy,  John  C,  Mottery  and  WjXliarn  P.  MauUby^ 
Jr.y  for  the  appellees. 

Bryan,  J.  The  question  in  this  case  involves  the  validity 
of  a  title  to  goods  and  chattels  derived  from  the  vendee  in  a 
conditional  sale.  In  Hall  v.  Hinks,  21  Md.  406,  it  was  de- 
cided that  "a  bona  fide  purchaser,  without  notice  of  the  con- 
dition upon  which  his  vendor  has  acquired  the  possession,  will 
be  protected  against  the  claim  of  the  original  vendor,  in  the 
same  manner  where  the  sale  and  delivery  are  conditional  as 
where  the  possession  has  been  obtained  by  fraud."  Twenty- 
three  years  have  passed  since  this  decision  was  made,  and  in 
the  course  of  that  time  it  has  been  repeatedly  approved  by 
this  court.    It  is  of  great  importance  that  the  administration 
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of  justice  should  be  conducted  according  to  fixed  and  certain 
rules.  Vacillation  and  uncertainty  in  the  judgments  of  the 
courts  produce  a  feeling  of  insecurity  as  to  rights  and  prop- 
erty, and  surely  tend  to  encourage  disorder,  discord,  and  con- 
fusion in  social  and  domestic  life.  The  law  on  this  subject 
has  been  otherwise  settled  in  many  of  the  states  of  the  Union. 
In  Harknesa  v.  Russell,  118  U.  S.  663,  a  very  learned  and  elab- 
rate  examination  of  the  question  was  made  by  the  supreme 
court  of  the  United  States,  and  the  positions  taken  in  the 
opinion  were  maintained  with  great  force  and  clearness.  The 
laws  of  the  several  states  have  probably  had  their  origin  in 
the  necessities  and  interests  of  the  people  concerned,  and 
doubtless  have  been  adapted  to  their  condition  and  circum- 
stances under  the  guidance  of  a  wise  public  policy.  We  read 
with  pleasure  and  profit  the  able  disquisitions  delivered  by 
other  courts,  but  we  are  not  unmindful  that  it  is  our  duty  to 
declare  our  own  law  as  it  belongs  to  our  own  people.  Having 
found  this  question  settled  by  all  the  authority  which  can  be 
bestowed  by  repeated  decision  and  long  acquiescence,  we  are 
unwilling  to  disturb  it. 

The  contract  of  sale  in  this  case  contained  an  express  stipu- 
lation that  the  title  to  the  goods  should  not  vest  in  the  ven- 
dee until  the  price  should  be  paid  in  full;  and  installments 
were  to  be  paid  monthly.  They  were  sold  in  the  city  of  Bal- 
timore by  Lincoln,  the  appellant,  to  Hoover,  and  were  carried 
by  him  to  Frederick,  and  used  in  a  hotel  which  he  was  keep- 
ing in  that  place.  More  than  a  year  afterwards,  the  pur- 
chaser mortgaged  these  goods  to  Quynn,  Addison,  and 
Winebrenner  to  secure  the  payment  of  two  notes  of  even 
date  with  the  mortgage,  payable  by  the  purchaser  to  a  bank. 
On  one  of  these  notes  all  of  these  mortgagees  were  securities, 
and  on  the  other,  Winebrenner  alone  was  security.  A  few 
days  after  this  mortgage,  a  second  one  was  made  by  the  pur- 
chaser to  Rkter  and  other  persons  to  secure  a  promissory 
note  of  same  date,  payable  by  him  to  them.  All  the  above 
mortgagees  are  appellees  in  this  case.  A  short  time  after  the 
date  of  these  mortgages,  all  of  the  property  of  Hoover  was 
placed  in  the  hands  of  receivers  by  an  order  of  the  circuit 
court  for  Frederick  County  sitting  in  equity.  A  large  portion 
of  the  purchase-money  remaining  unpaid,  Lincoln  filed  a 
petition  in  which  he  asserted  title  to  these  goods,  and  prayed 
that  they  should  be  delivered  to  him  by  the  receivers;  or  if 
the  court  should  think  that  he  was  entitled  only  to  the  bal- 
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ance  of  the  purchase-money  which  was  unpaid,  then  that  the 
receivers  should  be  directed  to  pay  him  said  balance,  or  if 
they  had  no  funds  applicable  to  that  payment,  that  the  goods 
should  be  sold  and  the  balance  paid  out  of  the  proceeds  of  sale. 
It  is  shown  by  the  evidence  that  none  of  the  mortgagees,  ex- 
cept Winebrenner,  had  any  notice  of  the  terms  of  the  con- 
ditional sale,  or  of  any  claim  on  the  part  of  Lincoln  to  the 
goods.  With  respect  to  Winebrenner,  he  had  information  of 
matters  which  fairly  put  him  on  inquiry,  and,  according  to 
the  established  rule,  he  must  be  charged  with  notice  of  every 
fact  which  that  inquiry  would  have  ascertained:  Higgim  v. 
Lodge,  ante,  p.  437.  The  result  is,  that  Winebrenner's  title 
is  not  good,  but  that  of  the  other  mortgagees  must  be  sus- 
tained. The  prayer  of  the  petition  was  for  certain  specifio 
relief,  which  was  properly  refused.  It  asserted  a  claim  to  the 
whole  property,  or  alternatively  to  the  amount  of  the  purchase- 
money  remaining  unpaid,  and  it  was  directed  against  all  of  the 
mortgagees.  It  could  not  be  granted  in  that  form,  and  there 
was  no  prayer  for  general  relief.  The  petitioner,  however,  is 
not  without  remedy  against  Winebrenner.  He  may  still  file  a 
petition  against  him,  and  he  will  be  entitled  to  receive  such 
portion  of  the  proceeds  of  the  sale  of  the  goods  as  may  be 
applicable  to  the  debt  on  which  he  is  the  only  surety,  subject 
to  an  abatement  which  will  be  presently  mentioned.  It  would 
not  be  just  to  deprive  these  persons  who  are  co-sureties  with 
him  of  their  rights  under  the  mortgage.  They  are  in  no  sense 
partners  with  him,  and  ought  not  to  be  afifected  by  notice 
which  is  entirely  personal  to  him.  It  is  true  that  the  pay- 
ment of  the  debt  will  inure  to  Winebrenner's  benefit.  But  it 
is  their  right  to  have  the  proceeds  of  the  goods  applied  to  its 
payment,  whatever  may  be  the  incidental  advantage  to  others. 
It  was  stipulated  in  the  contract  of  sale  that  if  Hoover  made 
default  in  any  of  the  credit  payments,  Lincoln  might  reclaim 
and  take  possession  of  the  goods,  and  that  all  payments  which 
had  been  made  up  to  that  time  should  be  forfeited.  A  court 
of  equity  will  not  lend  its  aid  to  enforce  a  forfeiture  of  this 
kind.  Against  persons  liable  to  his  claim  on  the  property  ho 
could  in  equity  recover  an  interest  in  the  goods  equal  to  the 
amount  of  the  unpaid  purchase-money.  That  portion  of  this 
interest  which  would  be  applicable  to  the  payment  of  the  note 
secured  by  Winebrenner  alone  is  still  the  property  of  Lincohi, 
and  he  must  be  paid  out  of  the  proceeds  of  sale  of  the  goods 
a  earn  duly  representing  this  portion. 
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The  order  of  the  circuit  court  will  he  afi^med,  but  leave 
will  he  given  to  the  appellant  to  file  a  new  petition  stating  hie 
claim  according  to  his  rights  as  above  declared. 

Order  aflBnned,  and  cause  remanded. 


Eights  of  Bona  Fide  Pitrchaseb  of  Goods  without  Notiob  op  Con- 
dition on  which  his  vendor  has  received  them:  See  Velsian  v.  Lewis,  15  Or. 
539;  3  Am.  St.  Rep.  314,  and  extended  note  thereto;  and  aee  Higgina  v. 
Lodge,  ante,  p.  437. 
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[C8  Mabyland,  389.] 

Highways. —To  Makk  Road  Safe,  Track  must  be  Widb  Enouqh  to 
allow  for  the  possible  shying  and  starting  of  teams,  without  danger  to 
those  traveling  with  them  of  being  thrown  over  embankments  or  against 
obstacles  in  and  along  the  road;  and  if  the  track  is  not  wide  enough  foi 
this  purpose,  and  a  horse,  in  starting  or  running  away,  without  fault 
of  the  driver,  is  brought  in  contact  with  a  defect  within  what  should  be 
the  reasonable  limits  of  the  road,  and  damage  ensues,  the  managers  of 
the  road  will  be  liable. 

Erroneous  Instruction  to  Jury. — In  Action  to  Recover  iob  Injury 
Claimed  to  have  been  caused  by  the  defective  and  insecure  condition  of 
the  defendant's  turnpike  road,  an  instruction  to  the  jury  that  if  they 
should  find  "that  the  defendant  negligently  permitted  a  part  of  its  road, 
one  of  its  bridges,  and  the  approach  thereto,  to  be  in  an  unsafe  condi- 
tion for  persons  using  the  same  with  ordinary  care  and  caution,  and  that 
in  consequence  of  such  unsafe  condition,  the  plaintiff,  while  traveling 
over  said  road  and  approaching  said  bridge  with  ordinary  care  and  cau- 
tion, was  injured  as  complained  of,  then  the  plaintiff  is  entitled  to  re- 
cover," etc.,  is  erroneous,  since  the  defective  condition  and  want  of 
repair  of  the  bridge  had  no  casual  connection  with  the  injury  sustained 
by  the  plaintiff  before  reaching  the  bridge. 

In  Such  Action,  Instruction  to  Jury  that  Plaintiff  could  not  Re- 
cover unless  they  should  find  that  the  defect  in  the  road  was  of  such  a 
Stature  that  a  criminal  indictment  would  lie  against  the  defendant  for 
such  defect,  is  properly  rejected,  if  for  no  other  reason  that  it  required 
the  jury  to  determine,  as  matter  of  law,  when  and  for  what  defect  an  in- 
dictment would  lie. 

Robert  R,  Boarman  and  George  Hawkins  William8y  for  the 
appellant. 

George  Y.  Maynadier,  for  the  appellee. 

Alvey,  C.  J.  This  action  was  instituted  to  recover  of  the  de- 
fendant for  an  injury  sustained  by  the  plaintiflF  while  traveling 
on  the  turnpike  road  of  the  defendant,  from  his  home  in  Harford 
County  to  the  city  of  Baltimore;  the  injury  being  caused,  as  it 

AM.  St.  Rep.,  Vol.  VL — 29 


460    Baltdiobe  etc.  Turnpike  Co.  v.  Bateman.    [Maryland, 

is  alleged,  in  consequence  of  the  defective  and  insecure  con- 
dition of  the  road. 

The  accident  occurred  in  the  forenoon  of  the  19th  of  April, 
1885.  The  plaintiff  was  traveling  in  a  one-horse  wagon;  the 
horse  was  owned  by  the  plaintiff,  but  he  had  borrowed  the 
wagon  of  a  neighbor.  While  proceeding  on  his  way  he  came 
to  the  top  of  a  hill,  and  in  descending  the  grade  of  which,  to  a 
bridge  or  culvert  across  the  road,  the  horse  ran  away  and  be- 
came quite  unmanageable  by  the  plaintiff;  and  as  ho  ap- 
proached the  bridge  the  horse  left  the  road  and  turned  the 
vehicle  over  into  the  side-ditch,  and  the  plaintiff  was  thrown 
out  and  quite  seriously  injured. 

At  the  trial  below,  among  other  prayers  offered  by  the  de- 
fendant for  instruction  to  the  jury,  was  one  to  the  effect  that 
there  was  no  evidence  legally  sufficient  upon  which  the  plain- 
tiff could  recover.  That  prayer  was  rejected;  and,  upon  careful 
examination  of  all  the  evidence  contained  in  the  record,  this 
court  is  of  opinion  that  there  was  no  error  committed  in  the 
refusal  to  grant  that  prayer. 

The  defendant  was  incorporated  by  the  act  of  the  general 
assembly  passed  on  the  3d  of  January,  1816;  and  its  turnpike 
road  was  constructed  under  the  provisions  of  that  act,  and  the 
supplemental  act  passed  on  the  19th  of  January,  1819.  By  its 
charter  the  defendant  was  authorized  to  open  and  make  a  turn- 
pike road  between  the  points  designated,  "  not  exceeding  sixty 
feet  in  width,  of  which  twenty  feet  at  least  shall  be  an  arti- 
ficial road,  composed  of  stone,  gravel,  etc.,  and  erect  and  keep 
up  bridges  over  the  streams  crossing  the  same."  The  road 
was  made  and  has  been  in  use  for  more  than  half  a  century. 
It  appears  by  the  proof,  offered  both  by  the  plaintiff  and  de- 
fendant, that  the  road  has  several  curves  from  the  top  of  the 
hill  to  the  bridge,  at  which  the  accident  occurred;  and,  in  the 
language  of  the  witnesses,  it  has  "some  steep  grades  and 
sharp  descents";  but  that  the  descending  grade  terminates 
from  fifty  to  one  hundred  yards  before  the  bridge  is  reached. 
It  is  also  shown  that  the  macadamized  part  of  the  road  varies 
in  width  from  twenty-five  feet  at  the  top  of  the  hill  to  about 
sixteen  or  seventeen  feet  at  the  bridge;  and  that  the  bridge,  as 
it  existed  at  the  time  of  the  accident,  was  about  eighteen  feet 
wide  in  the  clear.  The  road-bed,  at  its  immediate  approach 
to  the  bridge,  was  four  or  five  feet  above  the  side-ditch  into 
which  the  plaintiff  was  thrown,  and  there  was  no  guard-rail 
along  the  side  of  the  road  as  it  approached  the  bridge.    The 
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horse  and  wagon  did  not  get  upon  the  bridge,  but  got  over  the 
eide  of  the  road  into  the  ditch  just  at  the  end  of  the  bridge. 
And  the  whole  question  is,  whether  the  narrowness  of  the 
road-bed,  and  the  failure  of  the  defendant  to  keep  and  main- 
tain a  sufiBcient  guard-rail  on  the  side  of  the  road  as  it  ap- 
proached the  bridge,  constituted  such  defect  and  want  of  safety 
in  the  road  as  to  render  the  defendant  liable;  if  but  for  the 
want  of  width  of  the  road  and  proper  guard-rail  the  accident 
to  the  plaintiff  would  not  have  occurred. 

The  accident  as  proved  must  be  connected  with  the  alleged 
defect  in  the  road  as  the  cause  of  the  injury.  If  the  road  in 
its  approach  to  the  bridge  was  wide  enough  for  the  customary 
travel  with  safety,  those  traveling  using  ordinary  care  to  avoid 
accidents,  and  the  injury  to  the  plaintiff  was  occasioned  by  the 
want  of  care  or  skill  in  driving  the  horse,  or  by  the  vicious 
and  uncontrollable  disposition  of  the  horse,  not  excited  by  any 
defect  in  or  unlawful  object  upon  the  road,  then,  unquestion- 
ably, the  plaintiff  would  not  be  entitled  to  recover. 

But,  on  the  other  hand,  if  the  road  was  so  narrow  at  the 
place  of  the  accident  as  to  render  it  in  any  degree  dangerous 
or  unsafe  to  persons  driving  horses  of  ordinary  safe  habit,  but 
which  might  be  liable  to  shy  from  the  road  track,  or  to  take 
fright  and  to  plunge  into  the  side-ditch  below,  then  it  was  the 
duty  of  the  defendant  to  keep  up  at  least  a  suflQcient  guard- 
rail or  barrier  to  prevent  such  accidents.  And  if  the  accident 
to  tbe  plaintiff  was  caused,  not  by  his  own  want  of  ordinary 
care,  but  by  reason  of  the  existence  of  such  defect  in  the  road, 
and  the  want  of  proper  guard  to  avoid  accidents,  the  defend- 
ant, clearly,  would  be  liable  for  any  injury  sustained.  All 
horses  are  prone,  more  or  less,  to  shy  or  to  take  fright.  In- 
deed, it  is  part  of  their  natural  and  probable  habit;  and  they 
are  not  condemned  as  being  unfit  for  road  service  because 
they  are  liable  to  such  habit.  Roads  are  constructed  with 
reference  to  this  generally  known  or  probable  habit  of  horses; 
and  hence,  to  make  a  road  safe,  the  track  must  be  wide  enough 
to  allow  for  the  possible  shying  and  starting  of  teams,  without 
danger  to  those  traveling  with  them  of  being  thrown  over  em- 
bankments, or  against  obstacles  in  or  along  the  road.  And 
therefore,  if  the  track  is  not  wide  enough  for  this  purpose,  and 
a  horse,  in  starting  or  running  away,  without  fault  of  the  driver, 
is  brought  in  contact  with  a  defect  within  what  should  be  the 
reasonable  limits  of  the  road,  and  damage  ensues,  the  man- 
agers of  the  road  will  be  liable:  Wharton  on  Negligence,  sees. 
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104,  105,  985.  Tliere  has  been  Bome  diversity  in  the  opinions 
of  judges  upon  this  subject;  but  the  principle  maintained  by 
a  preponderance  of  decision  would  seem  clearly  to  be  in  ac- 
cordance with  that  which  we  have  stated. 

The  principle  embodied  in  the  first  prayer  offered  by  the 
plaintiff,  and  which  was  granted  by  the  court  below,  is  cor- 
rect, according  to  the  view  entertained  by  this  court,  and  that 
prayer  fairly  embraces  the  law  of  the  case;  but  its  terms  are 
not  all  free  from  objection,  and  it  was  for  that  reason  calcu- 
lated to  mislead  the  jury.  It  should  therefore  have  been 
either  modified  or  rejected.  By  granting  this  prayer,  the  jury 
were  instructed  that  the  defendant  was  required  to  make  and 
keep  its  road,  its  bridges  thereon,  and  the  approaches  to  such 
bridges,  in  such  a  manner  and  so  guarded  as  to  make  them 
safe  for  persons  traveling  over  the  same  with  ordinary  care 
and  caution;  and  if  they  should  find  "that  the  defendant 
negligently  permitted  a  part  of  its  road,  one  of  its  bridges, 
and  the  approach  thereto,  to  be  in  an  unsafe  condition  for  per- 
sons using  the  same  with  ordinary  care  and  caution,  and  that 
in  consequence  of  such  unsafe  condition  the  plaintiff,  while 
traveling  over  said  road  and  approaching  said  bridge  with 
ordinary  care  and  caution,  was  injured  as  complained  of,  then 
the  plaintiff  is  entitled  to  recover  in  this  action,"  etc.  There 
was  considerable  testimony  given  to  show  the  condition  of  the 
bridge;  that  it  was  out  of  repair,  and  was  unsafe.  But  the 
defective  condition  and  want  of  repair  of  the  bridge  had  no 
causal  connection  with  the  accident;  for  the  plaintiff's  horse 
and  wagon,  according  to  all  the  testimony,  his  own  included, 
did  not  get  upon  the  bridge,  but  they  left  the  track  of  the 
road,  and  got  into  the  side-ditch  at  the  end  of  the  bridge. 
The  bridge,  according  to  the  evidence  and  to  actual  measure- 
ment, was  wider  than  the  bed  of  the  road  as  the  latter 
approached  the  bridge.  According  to  the  terms  of  the  in- 
struction, the  jury  might  have  inferred  that  the  defective  con- 
dition of  the  bridge  formed  an  element  and  was  ground  for 
holding  the  defendant  liable  for  the  injury  to  the  plaintiff. 
Tho  instruction  should  have  been  more  explicit  in  confining 
the  attention  of  the  jury  to  the  supposed  defect  in  the  road 
that  occasioned  the  accident. 

There  does  not  appear  to  have  been  error  in  any  of  the  other 
rulings  of  the  court.  The  first,  second,  and  third  prayers  of 
the  defendant  were  properly  rejected,  as  being  inconsistent 
with  the  principle  embodied  in  the  first  prayer  of  the  plaintiff, 
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which  was  adopted  by  the  court.  The  defendant's  fourth, 
eighth,  and  ninth  prayers,  which  were  granted,  would  seem  to 
have  been  as  liberal  to  the  defendant  as  it  could  in  reason 
ask.  The  seventh  prayer  of  the  defendant  asked  the  court  to 
instruct  the  jury  that  the  plaintiff  could  not  recover  unless 
they  should  find  that  the  defect  in  the  road  was  of  such  a 
nature  that  a  criminal  indictment  would  lie  against  the  de- 
fendant for  such  defect.  It  is  enough  to  say  of  such  prayer, 
that  it  was  properly  rejected,  if  for  no  other  reason  that  it  re- 
quired the  jury  to  determine,  as  matter  of  law,  when  and  for 
what  defect  an  indictment  would  lie.  But  we  know  of  no 
such  criterion  for  determining  the  private  civil  rights  of  a 
party  to  recover  for  an  injury  suffered  as  that  propounded  by 
this  prayer.  We  shall  reverse  the  judgment  for  the  error 
pointed  out  in  the  first  prayer  of  the  plaintiff,  and  award  a 
new  trial. 
Judgment  reversed,  and  new  trial  awarded. 

LiABiLrry  fob  Injuries  Caxtsed  by  Obstructions  in  Highways:  See 
not6  to  Nurse  v.  Richmond,  98  Am.  Dec.  60S  et  eeq.,  and  see  particularly  p. 
610  as  to  dnties  and  liabilities  of  turnpike  companies. 
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Peincipal  and  Sueety. —  Obligation  of  Surety  is  not  to  bb  Extended 
beyond  what  the  terms  of  the  contract  fully  import. 

In  Case  op  Surety  Standing  Bound  for  Fidelity  or  Capacity  of  a 
principal  appointed  to  a  particular  office  or  employment,  if  the  nature  of 
the  employment  is  so  changed  by  the  act  of  the  employer  that  the  risk  of 
the  surety  is  materially  altered  from  what  was  contemplated  by  the  par- 
ties at  the  time  of  entering  into  the  bond,  the  surety  has  a  right  to  say 
that  his  obligation  does  not  extend  to  such  altered  state  of  things.  Re- 
gard must  be  had  to  the  intention  of  tho  parties  when  the  bond  was  exe- 
cuted, and  whatever  facts  will  shed  light  upon  the  question  of  intention 
may  be  considered  in  construing  the  bond. 

Change  in  Employment  of  Bank  Clerk  from  that  of  assistant  book-keeper 
to  note-teller  involves  a  material  increase  of  risk  to  the  surety  on  his 
bond,  conditioned  for  the  honest  and  faithful  performance  of  his  duties 
as  a  clerk  of  the  bank,  and  releases  such  surety  from  his  obligation  un« 
der  the  bond. 

J.  Alexander  Preston^  for  the  appellant 

Edward  N.  Rich  and  Bernard  Carter,  for  the  appellee. 
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Alvey,  C.  J.  This  action  was  brought  upon  a  bond  by  V.-.e 
appellant  against  John  D.  Lisle  and  the  appellee,  the  latter 
being  surety;  Lisle,  the  principal  in  the  bond,  having  ab- 
sconded, was  returned  "  not  summoned." 

The  bond  bears  date  the  13th  of  August,  1867,  and  was 
given  by  Lisle  upon  his  appointment  by  the  appellant  to  the 
position  of  assistant  book-keeper  in  its  banking-house.  The 
bond  recites  that  "whereas  the  above-bound  John  D.  Lisle 
hath  been  duly  appointed  a  clerk  of  the  said  First  National 
Bank  of  Baltimore,"  therefore  the  condition  of  the  obligation  is 
such  "that  if  the  said  John  D.  Lisle,  for  and  during  the  time  he 
shall  continue  in  employment  in  the  said  First  National  Bank 
of  Baltimore,  shall  faithfully  and  honestly  perform  all  the 
duties  and  services  in  the  said  First  National  Bank  of  Balti- 
more which  shall,  from  time  to  time,  be  required  of  him  by 
the  board  of  directors  of  said  bank,  or  the  president  or  cashier 
thereof,  or  by  or  under  their  authority,  and  faithfully  and 
honestly  fulfill  all  the  trusts  that  shall  be  by  them,  or  by  or 
under  their  authority,  in  him  reposed  in  his  said  appointment 
of  clerk  of  the  said  First  National  Bank  of  Baltimore,  then  this 
obligation  to  be  void;  otherwise  to  be  and  remain  in  full  force 
and  virtue."  The  bond  was  duly  accepted  and  approved  by 
the  board  of  directors  as  the  "bond  of  John  D.  Lisle  as 
clerk." 

The  appellee  pleaded  general  performance  of  the  condition 
of  the  bond;  and  that  plea  was  simply,  in  an  informal  way, 
traversed  by  the  appellant,  and  thus  an  issue  was  formed  upon 
which  the  case  was  tried. 

The  proof  in  the  case  shows  that  Lisle  remained  in  the  em- 
ploy of  the  bank  from  a  time  prior  to  the  date  of  the  bond,  in 
August,  1867,  to  the  27th  of  January,  1887;  and  that  during 
that  time  his  clerical  position  and  the  amount  of  his  salary 
were  repeatedly  changed.  His  duties  and  functions  were  not 
only  multiplied  and  enlarged,  but  his  responsibility  and  his 
facility  for  peculation  were  greatly  increased.  From  being  an 
assistant  book-keeper  at  the  time  the  bond  was  given  and  ac- 
accepted,  he  was,  in  June,  1870,  appointed  to  the  position  of 
deposit  book-keeper,  and  in  November,  1871,  he  was  made 
discount  and  foreign  collection  clerk.  This  latter  position  he 
held  until  January,  1872,  when  he  was  placed  in  the  position 
of  note-teller  and  discount  clerk,  which  position  he  held  down 
to  the  time  of  his  leaving  the  bank.  The  duties  of  his  posi- 
tion of  note-teller  and  discount  clerk  required  him  to  keep 
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separate  and  collect  as  they  fell  due  all  the  notes  discounted 
by  the  bank,  and  to  collect  all  checks  and  drafts  coming  to 
the  bank  for  collection;  and  the  money  thus  received  by  him 
it  was  his  duty  to  account  for  and  pay  over  to  the  receiving- 
teller  at  the  end  of  each  day,  or  at  the  beginning  of  the  next 
day.  These  duties  and  functions  pertained  to  the  position  as- 
signed to  Lisle,  and  held  by  him,  from  January,  1872,  to  the 
time  of  his  absconding;  and  all  the  large  defalcation,  amount- 
ing in  the  aggregate  to  near  about  ninety  thousand  dollars,  was 
committed  by  him  during  the  time  that  he  held  the  position 
of  note-teller  and  discount  clerk.  As  assistant  book-keeper, 
the  position  held  by  him  at  the  time  the  bond  was  given,  it 
was  no  part  of  his  duty  to  receive  or  pay  out  any  of  the  moneys 
of  the  bank;  and  it  was  in  proof  that  the  appellee  was  in- 
formed by  Lisle,  at  the  time  the  bond  was  given,  that  he, 
Lisle,  was  appointed  to  the  position  of  assistant  book-keeper 
in  the  bank. 

Upon  all  the  evidence,  the  appellant  asked  the  court  to  in- 
struct the  jury  that  if  they  should  find  that  Lisle,  from  the 
delivery  of  the  bond  to  the  time  of  his  leaving  the  bank,  acted 
as  clerk  in  the  bank,  and  that  while  so  acting  he  received 
sums  of  money  belonging  to  the  bank  which  he  fraudulently 
retained,  the  appellant  was  entiled  to  recover.  This  prayer 
was  rejected  by  the  court,  and  we  think  rightly  so.  It  pro- 
ceeds upon  the  theory  that  as  long  as  Lisle  continued  to  hold 
a  clerical  position  in  the  bank,  the  terms  of  the  condition  of 
the  bond  applied  to  him,  and  operated  as  a  security  for  the 
faithful  discharge  of  his  duties,  and  is  therefore  liable  for  his 
defalcations,  notwithstanding  any  radical  change  made  in  his 
position  in  the  bank,  and  in  the  nature  and  character  of  the 
duties  required  of  him  in  his  changed  position  after  the  bond 
was  given. 

This  would  certainly  be  a  very  severe  construction  of  the 
bond;  and  to  justify  it,  the  bond  should  contain  very  plain 
and  imperative  terms,  such  as  we  do  not  find  it  to  contain. 
The  bond  should  receive  a  reasonable  construction,  made  in 
view  of  the  facts  under  which  it  was  executed;  and  therefore 
the  construction  adopted  by  the  court  below  would  seem  to  be 
proper,  under  all  the  circumstances  of  the  case.  By  the  in- 
struction given  at  the  instance  of  the  appellee,  the  jury  were 
directed  that  if  they  should  find  that  when  the  bond  was  given 
Lisle  was  but  an  assistant  book-keeper  in  the  bank;  that  in 
1872  he  was  taken  from  the  position  he  then  occupied,  and 
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was  given  the  position  of  note-teller  and  discount  clerk,  and 
never  after  such  appointment  occupied  the  position  of  assist- 
ant book-keeper  or  individual  book-keeper;  and  that  the  duties 
and  responsibilities  of  said  position  of  note-teller  and  discount 
clerk  were  materially  difiFerent  from  the  duties  of  the  position 
of  assistant  book-keeper  and  from  those  of  individual  book- 
keeper; and  that  while  occupying  the  position  of  note-teller 
and  discount  clerk,  Lisle  appropriated  to  his  own  use  the 
money  of  the  bank,  and  was  enabled  to  do  so  because  of  the 
opportunity  afforded  to  him  in  the  handling  of  the  moneys  of 
the  bank  in  the  course  of  the  discharge  of  the  duties  of  his 
position  of  note-teller  and  discount  clerk;  and  that  no  oppor- 
tunity would  have  been  afforded  him  to  appropriate  such 
money  in  his  position  as  assistant  or  as  individual  book- 
keeper,— then  the  appellant  could  not  recover.  In  our  judg- 
ment, this  instruction  placed  the  case  fairly  before  the  jury; 
and  as  they  are  presumed  to  have  found  their  verdict  in  ac- 
cordance with  the  instruction,  there  is  nothing  in  the  case  of 
which  the  appellant  can  complain. 

It  is  one  of  the  well-established  principles  of  law  that  the 
obligation  of  a  surety  is  not  to  be  extended  beyond  what  the 
terms  of  the  contract  fairly  import.  A  surety  has  a  right  to 
stand  upon  the  very  terms  of  his  contract,  and  if  he  does  not 
assent  to  any  variation  of  it,  and  a  variation  is  made,  such 
variation  operates  a  release  of  the  surety.  In  the  case  of  a 
surety  standing  bound  for  the  fidelity  or  capacity  of  a  princi- 
pal appointed  to  a  particular  ofl&ce  or  employment,  if  the 
nature  of  the  employment  is  so  changed  by  the  act  of  the  em- 
ployer that  the  risk  of  the  surety  is  materially  altered  from 
what  was  contemplated  by  the  parties  at  the  time  of  entering 
into  the  bond,  the  surety  has  a  right  to  say  that  his  obligation 
does  not  extend  to  such  altered  state  of  things.  This  is  a 
doctrine  in  regard  to  which  the  authorities  all  agree:  Miller  v. 
Stewart,  9  Wheat.  680;  Pybus  v.  Gihbs,  6  El.  &  B.  902;  Manu- 
facturers' Nat.  Bank  v.  Dicherson,  41  N.  J.  L.  448;  32  Am.  Rep. 
237;  Mumford  v.  Memphis  etc.  Ey  Co.,  2  Lea,  393;  31  Am.  Rep. 
616.  And  it  is  a  principle  of  universal  application,  that,  in 
order  to  arrive  at  the  intention  of  the  parties,  the  contract 
itself  must  be  read  in  the  light  of  the  circumstances  under 
which  it  was  entered  into.  General  or  indefinite  terms  em- 
ployed in  the  contract  may  be  thus  explained  or  restricted  in 
their  meaning  and  application;  and  the  contract  must  be  bo 
construed  as  to  give  it  such  effect,  and  none  other,  as  the  par- 
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ties  intended  at  the  time  it  was  made.  These  principles  are  ele- 
mentary; and  applying  them  to  the  terms  of  the  bond,  when 
those  terms  are  considered  in  reference  to  the  facts  of  the  case, 
there  would  seem  to  be  no  doubt  of  the  correctness  of  the  rul- 
ing of  the  court  below. 

As  we  have  said,  regard  must  be  had  to  the  intention  of  the 
parties  when  the  bond  was  executed;  and  whatever  facts  will 
ehed  light  upon  the  question  of  intention  may  be  considered 
in  construing  the  bond:  Mumford  v.  Memphis  etc.  Ry  Co.y  2 
Lea,  393;  31  Am.  Rep.  616.  Hence  we  may  look  to  the  position 
held  in  the  bank  by  Lisle  at  the  time  the  bond  was  given. 
He  had  been  appointed  assistant  book-keeper,  and  it  was  with 
reference  to  that  appointment  that  the  bond  was  given  to  and 
accepted  by  the  bank.  The  bond  recites  the  fact  that  Lisle 
had  been  appointed  a  clerk  in  the  bank,  and  the  extrinsic 
facts  identify  the  clerkship  as  that  of  assistant  book-keeper. 

That  position,  however,  had  not  at  the  time  of  the  bond 
given,  and  has  never  had,  any  of  the  duties  and  functions 
pertaining  to  it  that  pertain  to  the  position  of  note-teller  and 
discount,  clerk,  to  which  Lisle  was  subsequently  appointed. 
This  latter  position  was  one  entirely  diflferent  from  that  of 
book-keeper,  and  was  of  great  responsibility,  and,  from  its  very 
nature,  was  of  much  greater  risk  and  peril  to  the  surety  than 
the  former  position  held  by  Lisle.  It  is  true,  the  terms  of  the 
condition  of  the  bond  are  very  large  and  comprehensive,  but 
they  all  have  reference  to  the  previous  appointment  as  clerk. 
By  the  terms  of  the  bond,  it  was  certainly  competent  to  the 
board  of  directors,  or  to  the  president  or  cashier,  to  impose 
additional  consistent  duties  upon  Lisle  to  those  then  pertain- 
ing to  the  position  of  book-keeper,  but  not  to  impose  duties 
upon  him  that  would  entirely  change  the  nature  and  grade 
of  his  position  in  the  bank,  and  enhance  his  responsibility, 
and  thereby  essentially  increase  the  risk  to  the  surety  on  his 
bond.  This  could  only  be  done  by  the  assent  of  the  surety, 
and  it  is  not  pretended  that  such  assent  was  ever  obtained. 
And  this  is  strictly  in  accordance  with  the  principle  main- 
tained by  this  court  in  the  case  of  Strawbridge  v.  Baltimore 
etc.  R.  R.  Co.,  14  Md.  360;  71  Am.  Dec.  541.  In  that  case  it 
was  held  that  the  surety  was  not  exonerated;  but  it  was  so 
held  because  it  was  found  that  the  nature  of  the  agent's  duties 
was  not  changed,  and  no  new  or  different  duty  was  imposed 
upon  him  by  the  alteration  in  the  regulations  of  the  company 
at  the  particular  station.     Indeed,  it  was  conceded  by  the 
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court  that  if  the  etiiployment  and  duties  of  the  agent  had 
been  essentially  changed,  the  surety  would  not  have  been 
liable;  and  no  well-considered  case  has  been  cited  that  gives 
sanction  to  a  different  principle. 

It  follows  from  what  we  have  said  that  the  judgment  below 
roust  be  affirmed. 


RelKASK  of  SUBSTXI^  BIT  A  ChANOB  IN  THE  DOTIES  OR  ObLIOATIOKS  OF 

THK  Principal.  —  UnaertaJcing  of  Surety  Strictly  Construed.  — It  is  well-set- 
tled doctrine,  in  regard  to  which  the  authorities  all  agree,  that  a  surety  is 
entitled  to  stand  upon  the  strict  terms  of  his  contract.  To  the  extent,  and 
in  the  manner,  and  under  the  circumstances  pointed  out  in  his  obligation,  he 
is  bound,  and  no  further:  Miller  v.  Stewart,  9  Wheat.  080;  Strawbridgt  v. 
Baltimore  etc.  R.  R.  Co.,  14  Md.  360;  74  Am.  Dec.  541;  Blair  v.  Perpetual 
Ins.  Co.,  10  Mo.  539;  47  Am.  Dec.  129;  Weed  Sewing  Machine  Co.  v.  Winchel, 
107  Ind.  260.  Sureties  are  favorites  of  the  law,  and  their  liability  is  not  to 
be  extended  by  implication  beyond  the  terms  of  their  contract,  which  con* 
tract  is  said  to  be  utrictimiai  juris:  City  of  Lafayette  v.  James,  92  Id.  241; 
47  Am.  Rep.  140;  Qraeterv.  De  Wolf,  112  Ind.  1;  Meadows  v.  Stale,  114  Id. 
637;  Detroit  Sav.  Bank  v.  Zeigler,  49  Mich.  157;  Niclwls  v.  Palmer,  48  Wis. 
110.  And  ii  the  stirety'a  contract  be  altered  without  his  consent,  although 
be  may  sustain  no  injury  thereby,  or  the  alteration  may  even  be  for  bis 
benefit,  the  contract  ceases  to  be  his,  and  with  that  ceases  his  obligation: 
Byan  v.  Morton,  65  Tex.  258;  Bangs  v.  Strong,  4  N.  Y.  315;  42  Am.  Dec.  64; 
Steele  v.  MiUs,  68  Iowa,  406;  Weir  Plow  Co.  v.  Walmsley,  110  Ind.  242;  Victor 
Sewing  Machine  Co.  v.  Scheffler,  61  Cal.  530;  Polak  v.  Everett,  L.  R.  1  Q.  B.  D. 
669.  But  the  rule  which  requires  that  a  surety  shall  not  be  bound  beyond 
the  terms  of  his  engagement  does  not  require  nor  authorize  a  forced  and 
unreasonable  construction  of  the  contract  with  a  view  of  relieving  the  surety. 
His  contract  must  be  given  a  reasonable  interpretation,  in  accordance  with 
the  established  rules  of  construction:  Irwin  v.  KiUmrn,  104  Ind.  113;  Weir 
Plow  Co.  V.  Walmsley,  110  Id.  242;  Engler  v.  Peoples'  Fire  Ins.  Co.,  46  Md. 
833.  And  the  intention  of  the  parties,  as  ascertained  from  the  writings  cre- 
ating the  obligation,  must  in  all  cases  prevail:  W.  W.  Kimball  Co.  v.  Baker, 
62  Wis.  526. 

New  Duties  Imposed  on  Principal.  —  It  is  clear  that  where  the  bond  ia 
conditioned  for  the  faithful  performance  of  all  duties  that  may  be  assigned 
to  the  principal,  without  limitation  as  to  time,  the  sureties  will  not  be  dis- 
charged by  reason  of  his  default  in  a  different  branch  of  the  service  from 
that  in  which  ho  was  employed  when  they  became  his  sureties:  Lane's  Ap- 
peal, 112  Pa.  St.  499;  FouHli  Nat.  Bank  v.  Spinney,  47  Hun,  293.  So  it  is 
further  held  that  sureties  are  never  discharged  by  the  imposition  upon  their 
principal  of  new  duties  which  are  distinct  and  separable  from  those  protected 
by  the  guaranty,  unless  such  new  employment  renders  impossible  or  mate- 
rially hinders  or  impedes  the  proper  and  just  performance  of  the  duties 
guaranteed:  Mayor  etc.  v.  Kelly,  98  N.  Y.  467;  50  Am.  Rep.  699;  Ryan  v. 
Morton,  65  Tex.  258;  Commonweallh  v.  Holmes,  25  Gratt.  771;  People  v.  Vilas, 
36  N.  Y.  459;  93  Am.  Dec.  520.  Thus  sureties  for  the  faithful  performance 
of  the  duties  of  the  book-keeper  of  a  bank  are  held  liable  for  his  errors  in 
that  capacity,  although  he  also  performs  the  duties  of  teller,  unless  the 
errors  were  connected  with  or  induced  by  the  latter  employment:  Evme  Sav 
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ing»  Bank  v.  Traube,  75  Mo.  199;  42  Am.  Rep.  402;  compare  Home  Lifelns. 
Co.  V.  Potter,  4  Mo.  App.  594;  Detroit  Satnngs  Bank  v.  Zeigler,  49  Mich.  157. 
But  sureties  will  not  be  bound  for  the  faithful  performance  of  new  duties 
subsequently  imposed  upon  the  principal,  not  appropriate  to  his  employment, 
■uch  duties  not  being  regarded  as  within  the  contemplation  of  the  sureties 
when  the  bond  was  executed:  See  People  v.  Vilas,  36  N.  Y.  459;  93  Am. 
Dec.  520;  White  v.  East  Saginaw,  43  Mich.  567;  National  etc.  Banking  Ass'n 
V.  ConkUng,  90  N.  Y.  116;  Fourth  Nat.  Bank  v.  Spinney,  47  Hun,  293.  And 
where  a  bond  was  executed  for  the  faithful  performance  of  duty  by  an  "assist- 
ant clerk"  in  a  bank,  and  he  was  employed  as  messenger,  and  afterward 
promoted  to  the  next  higher  clerkship,  and  finally  to  tho  position  of  book- 
keeper, without  the  knowledge  of  his  sureties,  and  in  the  last  position  was 
guilty  of  embezzlement,  it  was  held  that  his  sureties  were  not  liable  therefor: 
Man^facturen'  Nat.  Bank  etc.  v.  Dickerson,  41  N.  J.  L.  448;  32  Am.  Rep.  237. 
So  where<aa  agent  was  appointed  to  one  of  two  ticket-offices  of  a  railroad  com- 
pany at  a  certain  city,  and  gave  a  bond  for  faithful  performance  of  his  duty, 
and  subsequently  the  offices  were  consolidated  and  the  duties  of  both  were  im- 
posed on  him,  and  his  salary  was  increased,  without  the  knowledge  of  his  sure- 
ties, this  was  held  to  be  such  a  change  of  the  business  and  enlargement  of  the 
responsibilities  of  the  agent  and  risks  of  the  sureties  as  would  discharge  them: 
Mum/ord  v.  Memphia  etc.  B't/  Co.,  2  Lea,  393;  31  Am.  Rep.  616.  And  the 
general  rule  is,  that  sureties  on  a  bond  for  the  faithful  performance  of  the 
duties  of  an  agent  are  released  from  liability  for  the  subsequent  defaults  of 
the  agent,  if  the  principal  and  agent,  without  the  knowledge  or  consent  of 
the  sureties,  materially  alter  the  terms  of  the  contract  of  agency:  Victor 
Sewing  Machine  Co.  v.  Sclveffler,  61  Cal.  530;  Roberts  v.  Donovan,  70  Id.  108. 
Thus  the  guaranty  of  the  contract  of  an  agent  for  the  sale  of  machines  in 
certain  territory  assigned  to  him  by  the  contract  does  not  extend  to  the 
transactions  of  the  agent  in  other  territory,  after  he  had,  at  the  request  of 
bis  employer,  abandoned  the  territory  named,  and  his  sureties  are  no  longer 
bound:  Wlieeler  and  Wilson  Mfg.  Co.  v.  Brown,  65  Wis.  99;  White  Sewing  Ma- 
chine Co.  V.  MuUins,  41  Mich.  339.  But  if  the  bond  reserves  to  the  employer 
the  right  to  change  the  character  of  the  employment,  within  the  scope  of  the 
business,  the  surety  is  not  released  by  the  withdrawal  of  the  agent  from  tho 
particular  locality,  and  ordering  him  to  sell  elsewhere:  Howe  Sewing  Machine 
Co.  V.  Layman,  88  111.  39.  Permission  given  by  principals  to  their  agent  to 
sell  on  credit,  instead  of  for  "cash  in  all  cases,"  as  the  contract  of  agency 
originally  required,  clearly  discharges  the  agent's  guarantor  who  did  not  con- 
sent to  such  alteration:  Evans  v.  Latoton,  Cir.  Ct.  Mo.,  March,  1888.  So 
where  one  contracts  to  sell  goods  on  commission,  to  be  shipped  to  him  as  or- 
dered, and  to  account  for  money  received,  etc.,  a  surety  for  the  faithful  per- 
formance of  tho  contract  is  not  liable  for  a  default  as  to  goods  purchased  by 
his  principal,  and  in  his  possession,  prior  to  the  execution  of  the  contract, 
and  which  are  without  his  knowledge,  by  a  subsequent  agreement  between 
the  principal  and  the  obligee,  sold  as  furnished  under  the  contract:  Weir  Plow 
Co.  V.  Walmaley,  110  lud.  242.  And  if  the  contract  forbids  any  shipments 
of  goods  to  the  agent  in  excess  of  a  certain  amount,  the  surety  is  released 
from  all  liability  on  the  bond  if  shipments  in  excess  thereof  are  made  in  vio- 
lation of  the  contract:  W.  W.  Kimiall  Co.  v.  Baker,  62  Wis.  526. 

Immaterial  AUerationa  in  PrincipaVa  Contract. — The  rule  that  any  new 
contract  upon  a  sufficient  consideration,  materially  varying  the  original  uil- 
dertaking,  and  mado  between  tho  principal  parties  without  the  knowledge 
and  assent  of  the  surety,  will  amount  to  a  complete  discharge  of  the  surety, 
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hM  no  application  where  the  new  contract  is  for  any  reason  nugatory:  Steele 
▼.  Milb  68  Iowa,  406.  And  mere  immaterial  alterations  of  the  original  con> 
tnet  which  do  not  change  its  legal  efltect,  neither  benefit  nor  injury  being 
eaaaed  thereby,  do  not  operate  to  discharge  the  surety:  Starr  v.  Blatner,  Sup. 
Ct.  Iowa,  Dec.  18S8.  So  if  a  new  coutract  between  the  principal  parties 
adds  no  new  terms  to  the  original  contract,  and  it  is  in  no  respect  modified, 
and  the  last  undertaking  in  no  way  increases  the  difficulty  or  expense,  or 
tends  to  delay  the  work  embraced  in  the  first  contract,  the  surety  is  not 
released:  Ryan  v.  Morton,  65  Tex.  258. 

A  Iteration  of  PrindpaVs  Contract  by  LegislaUon.  —  As  to  the  liability  of 
Buretios  upon  official  bonds,  where  the  duties  of  the  officer  have  been  changed 
by  legislation,  there  is  somo  conflict  in  the  authorities.  But  a  well-sustsdned 
general  principle  deduced  from  the  cases  is,  that  any  alteration,  addition,  or 
diminution  of  the  dnties  of  a  public  officer  maide  by  the  legislature  does  not 
discharge  his  official  bond,  or  the  sureties  thereon,  so  long  as  the  duties  re- 
quired are  tho  appropriate  functions  of  the  particular  office.  All  such  alter- 
ations are  held  to  be  within  the  contemplation  of  the  parties  executing  the 
bond;  but  imposing  duties  of  another  description,  and  not  appropriate  to  the 
office,  would  discharge  sureties  not  coming  within  such  contemplation: 
Grover,  J.,  in  People  v.  Vilas,  3G  N.  Y.  459;  93  Am.  Dec.  520,  and  note  526, 
where  the  casea  are  collected  and  the  subject  discussed.  And  see,  in  sup- 
port of  this  view,  Supervisors  of  Monroe  v.  Clarke,  25  Hun,  282;  Mayor  etc. 
V.  Ryan,  35  How.  Pr.  408.  But  the  alteration  of  a  principal's  contract  by 
the  order  of  the  court  will  discharge  a  surety,  as  well  as  when  the  alteration 
ia  the  voluntary  act  of  the  party:  Sage  v.  Strong,  40  Wis.  675. 
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MuTTAL  Aid  Societt.  — Action  at  Law  will  Lib  against  Motual  Aid 
SocntXT  FOR  Failubb  to  Make  Assessment  to  pay  benefits  as  stipulated 
in  the  certificate  of  membership,  upon  a  declaration  alleging,  with  other 
proper  averments,  a  failure  to  make  the  assessment,  and  averring  that  if 
Buch  assessment  had  been  duly  made  it  would  have  resulted  in  the  col- 
lection of  the  maximum  sum  payable  under  the  certificate,  and  claiming 
that  sum  as  damages  for  such  failure,  and  the  plaintiflF  would  be  entitled 
to  recover  what,  upon  proof,  he  could  show  such  assessment  would  have 
yielded  if  it  had  been  duly  made. 

OoHTRACT  Limitation.  —  Where  Certificate  oy  Membership  of  MirnTAii 
Aid  Society  Provides  that  suit  for  the  recovery  of  any  claim  under  the 
certificate  must  be  commenced  within  six  months  after  the  death  of  the 
assured,  and  that  failure  to  commence  such  suit  within  the  time  specified 
would  be  a  waiver  of  all  rights  and  claims  under  the  certificate,  and 
within  that  time  an  injunction  enjoining  payment  to  the  beneficiary  pre- 
vents him  from  bringing  suit  until  after  the  erpiration  of  the  six  months, 
such  contract  bar  is  absolutely  removed,  and  cannot  be  revived,  and  suit 
may  be  brought  at  any  time  within  the  period  prescribed  by  statute 

PftAoncB.  —Under  Power  Vested  by  Maryla>d  Code,  article  5,  section 
16,  the  court  will  reverse  the  judgment  appealed  from,  and  award  a  new 
trial  in  a  clear  case,  although  the  judgment  ought  to  be  affirmed. 
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P.  H.  Tuck  and  C.  C.  Magruder,  for  the  appellants. 
Frederick  C.  Cook,  for  the  appellee. 

Miller,  J.  Tho  instrument  sued  on  in  this  case  is  a  cer- 
tificate of  membership  in  a  duly  incorporated  mutual  aid  so- 
ciety, which  was  issued  to  John  Earnshaw  on  the  15th  of 
May,  1882.  It  contains  many  conditions,  only  two  of  which 
have  any  bearing  upon  the  questions  presented  by  this  ap- 
peal. 

By  the  second  condition  (read  as  applicable  to  the  circum- 
stances of  the  present  case),  the  corporation  stipulated  that 
the  beneficiary  designated  in  this  certificate,  by  the  member  to 
whom  it  is  issued,  "shall  be  entitled"  to  "mortuary  benefits  to 
be  assessed  on  the  membership  according  to  the  table  of  rates 
and  by-laws  of  the  society,  and  the  amount  so  collected  to  be 
paid  at  the  office  of  the  said  society  within  ninety  days  after 
the  proof  of  death  shall  have  been  satisfactorily  established," 
provided  the  member  shall  have  promptly  paid  all  dues  and 
assessments,  and  "provided,  however,  that  in  no  case  shall 
any  benefit  for  this  certificate  exceed  the  sum  of  ten  thousand 
dollars."  And  by  the  twelfth  condition  it  was  "expressly 
agreed  and  understood  by  and  between  the  parties  hereto 
that  all  suits  at  law  or  in  equity  for  the  recovery  of  any 
claims  arising  under  this  certificate  must  be  commenced 
within  six  months  from  the  date  of  such  loss  [which  in 
this  case  was  the  death  of  the  assured],  and  the  failure  to 
commence  such  suit  within  the  time  specified  shall  be  a 
waiver  of  all  rights  and  claims  under  this  certificate." 

When  this  suit  was  brought  no  assessment  under  the  cer- 
tificate had  been  made,  and  it  is  contended  that  until  this 
was  done,  and  they  had  the  money  in  hand  realized  from  the 
assessment,  no  action  at  law  will  lie  against  the  society.  But, 
in  our  opinion,  under  a  declaration  properly  framed  for  that 
purpose,  a  suit  at  law  can  be  maintained  against  the  corpora- 
tion for  a  refusal  or  neglect  to  make  the  assessment.  It  was 
their  duty  to  make  it,  under  the  contract,  and  if,,  by  breach  of 
this  duty,  injury  has  resulted  to  the  plaintiffs,  a  court  of  law 
is  the  most  appropriate  tribunal  to  afibrd  them  redress.  There 
may  be  some  difficulty  as  to  the  measure  of  damages  in  such 
an  action,  and  in  enforcing  the  judgment  after  it  is  recovered. 
In  some  cases,  such  contracts  have  been  declared  on  in  as- 
eumpsit  as  simple  contracts  of  insurance  for  the  maximum 
amount  stated  in  them;  and  it  has  been  held  that  the  recovery 
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may  be  such  amount,  unless  the  defendant  shows,  by  plead- 
ings and  proof,  that  such  sum  should  be  reduced:  Lueder's 
ExW  V.  Hartford  Life  etc.  Ins.  Co.,  12  Fed.  Rep.  465;  Elkhart 
Mut.  Aid  etc.  Ass'n  v.  Houghton,  103  Ind.  286.     But  iu  Curtis 
V.  Mutual  Benefit  Life  Co.,  48  Conn.  98,  the  action  was  in  as- 
Bumpdt,  and  the  declaration  assigned  only  the  breach  of  a 
promise  to  pay  the  maximum  amount,  and  the  plaintiff  re- 
covered judgment.    The  case  came  before  the  supreme  court 
by  motion  in  error,  bringing  up  for  review  a  judgment  of  the 
trial  court  overruling  a  motion  in  arrest  founded  upon  the  in- 
BuflBciency  of  the  declaration.    The  court  held  the  declaration 
to  be  fatally  defective,  because,  among  other  things,  it  con- 
tained no  allegation  of  any  neglect  to  lay  the  assessment,  and 
said:  "The  thousand  dollars  is  not  promised  to  be  paid  by  the 
terms  of  the  contract,  but  is  mentioned  merely  as  the  limit  of 
liability."     The  judgment  below  was  accordingly  reversed, 
but  the  case  was  remanded,  in  order,  as  we  assume,  that  it 
might  be  retried  upon  an  amended  declaration.     This  case  is 
certainly  an  authority  for  the  position  that  an  action  at  law, 
if  brought  in  proper  form,  can  be  maintained  against  the 
company,  and,  to  the  extent  above  noted,  takes,  as  we  think, 
the  more  correct  view  of  the  law  as  to  what  the  declaration 
should  contain,  and  the  extent  of  the  recovery.    We,  however, 
entirely  concur  in  the  remarks  made  by  the  judge  in  12  Fed. 
Rep.  472,  to  the  effect  that  when  a  loss  occurs  under  such  a 
contract,  and  satisfactory  proof  thereof  is  made  to  the  presi- 
dent and  secretary,  their  duty  to  make  the  required  assess- 
ment ensues  according  to  the  express  terms  of  the  contract, 
and  if  they  fail  to  perform  such  duty,  the  other  party  is  not 
to  be  left  remediless;  that  there  must  be  some  one  answerable 
at  law  for  the  contracts  the  corporation  makes,  and  judgments 
on  such  contracts  must  be  against  the  corporation;  for  other- 
wise, a  policy  like  this  would  be  of  little  worth,  and  such  a 
scheme  of  insurance  be  a  mere  delusion  and  snare. 

We  think,  then,  that  if  there  had  been  a  declaration  in  this 
case,  which,  after  other  appropriate  averments,  had  charged  a 
failure  or  refusal  to  make  the  assessment,  and  then  averred 
that  if  such  assessment  had  been  duly  made  it  would  have 
resulted  in  the  collection  of  ten  thousand  dollars,  and  claimed 
that  sum  as  damages  for  such  failure  or  refusal,  as  substan- 
tially set  forth  in  the  amended  declaration  (which  was  exhib- 
ited to  us  in  argument)  iu  the  case  of  Mrs.  Osborne  against 
this  same  society  on  another  like  certificate,  in  the  court  of 
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common  pleas,  it  would  have  enabled  the  plaintiffs  to  recover 
what,  upon  proof,  they  could  show  such  assessment  would 
have  yielded  if  it  had  been  duly  made.  There  might  be  some 
diflSculty  in  obtaining  the  requisite  proof,  but  the  oflBicers  of 
the  society  could  be  called  as  witnesses,  and  made  to  disclose 
how  many  members  there  were  at  the  time  the  assessment 
should  have  been  made,  and  what  was  their  ability  to  pay. 

But  we  do  not  propose  to  decide  in  advance  what  may  be 
legal  and  competent  evidence  on  this  subject,  nor  to  say  how 
judgment,  if  it  should  be  recovered,  could  be  enforced  apart 
from  the  property  which  the  corporation  may  own.  All 
that  we  mean  to  say  is,  that  an  action  at  law  upon  a  declara- 
tion of  this  character  may  be  maintained.  In  fact,  we  have 
neither  found  nor  been  referred  to  any  case  in  which  it  has 
been  expressly  decided  that  no  action  at  law  will  lie  against 
the  corporation  before  an  assessment  has  been  made.  In  the 
cases  of  Mutual  Endowment  Assessment  Ass'n  v.  Essender,  59 
Md.  463,  and  Yoe  v.  Benjamin  C.  Howard  Mutual  Benevolent 
Ass'n,  63  Id.  86,  the  certificates  were  of  the  same  character, 
and  the  actions  were  at  law,  but  no  objection  was  made  to 
them  on  that  ground.  In  Eggleston  v.  Centennial  Mutual  Life 
Ass'n,  18  Fed.  Rep.  17,  19  Id.  201,  .the  instrument  contained  a 
clause  that  "the  only  action  maintainable  upon  this  policy 
shall  be  to  compel  the  association  to  levy  the  assessments 
herein  agreed  on,"  and  the  decisions  were  based  exclusively 
on  that  clause.  And  in  Smith  v.  Covenant  Mutual  Benefit 
Ass'n,  24  Id.  685,  the  opinion,  as  we  read  it,  concedes  that  an 
action  at  law  would  lie  if  it  was  grounded  upon  a  refusal  by 
the  company  to  make  the  assessment. 

Another  defense  is,  that  the  suit  was  not  brought  within  six 
months,  as  provided  in  the  twelfth  clause  of  the  certificate. 
This  defense  the  court  below  sustained  by  ruling  out  the  record 
of  the  equity  suit  in  Prince  George's  County,  which  was  ofiered 
in  evidence  by  the  plaintiffs,  and  in  this  we  think  there  was 
error.  The  certificate  is  for  the  benefit  of  John  Earnshaw  as 
to  one  half,  and  of  his  son  William  as  to  the  other  half,  and 
the  plaintiffs  in  this  action,  which  was  brought  on  the  7th  of 
August,  1886,  are  the  four  sons  of  the  said  John  Earnshaw, 
who  died  on  the  81st  of  July,  1883. 

Now,  by  reference  to  the  record  referred  to,  it  appears  that 
on  the  23d  of  June,  1883,  shortly  before  his  death,  John  Earn- 
shaw assigned  his  interest  in  the  certificate  to  his  four  sons  in 
-equal  shares,  and  the  society  assented  thereto,  so  that  the  en- 
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tire  beneficial  interest  therein  became  vested  in  these  plaintiflfs. 
It  also  appears  that  John  Earnshaw  died  insolvent,  leaving 
a  will  by  which  he  appointed  his  son  Basil  his  executor,  and 
that  on  the  30th  of  November,  1883,  a  creditors'  bill  was  filed, 
to  which  all  his  sons,  as  well  as  this  society,  were  made  par- 
ties. This  bill,  among  other  things,  assailed  the  validity  of 
this  assignment,  upon  the  ground  that  it  was  made  in  fraud  of 
the  creditors  of  the  deceased,  and  prayed  for  an  injunction  to 
restrain  the  sons  from  receiving  from  the  society  any  portion 
of  this  certificate,  and  the  society  from  paying  over  any  por- 
tion thereof  to  them.  The  court,  on  the  same  day  the  bill  was 
filed,  granted  the  injunction  as  prayed,  and  it  was  duly  served 
shortly  thereafter.  In  their  answer  to  this  bill,  which  was 
filed  on  the  14th  of  February,  1884,  the  society  say  that  the 
executor  of  John  Earnshaw  had  never  made  any  demand  on 
them  for  payment,  submit  themselves  to.  the  jurisdiction  of 
the  court,  and  declare  "  their  willingness  to  abide  its  decision 
as  to  which  of  the  claimants  may  be  entitled  to  the  benefit  of 
an  assessment  for  said  certificate,  none  having  yet  been  made." 
In  regard  to  this  answer,  it  may  be  observed  that  their  mani- 
fest willingness  at  that  time  to  make  an  assessment  whenever 
the  parties  entitled  thereto  should  be  ascertained  is  in  strange 
contrast  to  their  refusal  to  do  so  now,  when  there  is  no  doubt 
as  to  the  plaintiff's  right  to  it.  The  case  resulted  in  a  decree 
passed  on  the  7th  of  March,  1885,  which,  among  other  things, 
vacated  the  assignment,  appointed  a  receiver  to  collect  the 
money  from  the  society,  and  directed  the  latter  to  make  the 
assessment,  and  pay  the  same  over  to  him.  But  on  appeal 
that  part  of  the  decree  was  reversed  by  this  court  (64  Md.  513) 
on  the  5th  of  February,  1886,  and  on  the  remand  of  the  case, 
the  court  below,  on  the  24th  of  April,  1886,  passed  an  order 
discharging  the  receiver. 

In  our  opinion,  this  injunction,  so  long  as  it  remained  in 
force,  prohibited  the  plaintiffs  from  bringing  an  action  on  this 
certificate.  Such  an  action,  and  the  recovery  of  a  judgment 
therein,  where  the  complaining  creditor  would  have  no  right 
to  intervene  and  protect  his  interest  as  to  the  amount  to  be 
recovered,  might,  and  probably  would,  have  been  injurious  to 
him,  and,  as  it  seems  to  us,  would  have  been  such  a  violation 
of  the  spirit,  if  not  the  strict  letter,  of  the  injunction,  such  a 
breach  of  the  mandate  of  the  court,  as  would  have  rendered 
the  plaintiffs  liable  to  an  attachment  for  contempt:  2  High  on 
Injunctions,  sec.  1446.     The  clause  in  question  declares  in 
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eflfect  that  suit  "must  be  commenced  within  six  months  from 
the  date  of  the  loss,"  otherwise  all  rights  and  claims  under 
the  certificate  shall  be  forfeited.  This  gave  the  plaintiffs  six 
months  from  the  date  of  the  death  of  John  Earnshaw  within 
which  to  bring  suit,  and  before  that  period  had  elapsed,  the 
injunction  came  in  and  prevented  them  from  suing.  It  is 
said,  however,  that  counting  the  time  from  the  death  to  the 
injunction,  and  adding  to  it  the  time  after  the  injunction  was 
dissolved  to  the  date  of  the  action,  makes  a  much  longer  pe- 
riod than  six  months  during  which  the  plaintiffs  were  under 
no  disability,  and  indeed,  that  two  days  more  than  six  months 
had  elapsed  after  the  date  of  the  reversing  order  of  this  court 
and  the  commencement  of  the  action.  All  this  is  quite  true; 
but  what  effect  have  these  facts  on  the  question  under  consid- 
eration? This  period  of  six  months  is  not  a  limitation  pre- 
scribed by  statute,  but  fixed  by  contract,  and  the  distinction 
between  these  two  classes  of  cases  is  very  clearly  drawn  by 
the  supreme  court  in  Semmes  v.  Hartford  Ins.  Co.,  13  Wall. 
158.  In  that  case,  there  was  a  similar  clause  in  a  fire  policy 
issued  by  a  Connecticut  company  to  a  resident  of  Mississippi, 
providing  that  suit  must  be  commenced  "within  twelve 
months  next  after  the  loss  shall  occur,"  and  if  commenced 
afterwards,  the  lapse  of  time  shall  be  conclusive  against  the 
validity  of  the  claim.  After  the  loss,  and  before  the  expira- 
tion of  the  twelve  months,  the  war  intervened,  and  prevented 
the  plaintiff  from  suing,  but  after  the  war  closed  he  brought 
his  suit  in  the  circuit  court  for  the  district  of  Connecticut,  and 
this  contract  bar  was  set  up  as  a  defense.  The  circuit  court 
found  that  there  was  an  interval  between  the  commencement 
of  the  war  and  the  date  of  the  loss,  which,  added  to  the  time 
between  the  close  of  the  war  and  the  commencement  of  the 
action,  amounted  to  more  than  the  twelve  months  allowed  by 
the  contract,  and  sustained  the  defense.  But  the  supreme 
court  held  that  this  contract  period  does  not  open  and  expand 
like  the  period  of  limitations  imposed  by  statute,  so  as  to  re- 
ceive within  it  three  or  four  years  of  legal  disability  created 
by  the  war,  and  then  close  together  at  each  end  of  that  period 
as  though  the  war  had  never  occurred ;  that  the  contract  pe- 
riod relates  to  the  twelve  months  next  after  the  loss,  and  the 
court  had  no  right,  as  in  the  case  of  a  statute,  to  construe  it 
into  a  number  of  days  equal  to  twelve  months  made  up  of  the 
days  in  a  period  of  five  years,  in  which  the  plaintiff  could 
have  lawfully  commenced  his  suit;  and  that  in  such  a  case 
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where  a  cause  intervenes  which  prevents  the  plaintiff  from 
suing  before  the  specified  contract  period  expires,  the  contract 
bar  cannot  be  afterwards  revived,  but  is  absolutely  removed, 
and  the  plaintiff  is  then  only  bound  by  the  limitation  pre- 
scribed by  statute.  Deeming  this  view  of  the  law  to  be  just 
and  reasonable,  we  adopt  it  as  applicable  to  the  present  case, 
and  as  this  certificate  is  under  seal,  the  only  statutory  bar  is 
twelve  years.  We  therefore  hold  that  this  action  is  not  barred 
either  by  contract  or  statute. 

The  court  also  excluded  the  certificate  as  evidence,  upon 
the  ground  of  variance  between  it  and  the  contract  declared 
on,  and  in  this  ruling  we  find  no  error.  We  have  already  ex- 
pressed our  views  as  to  the  form  of  declaration  suitable  to  the 
case,  and  the  one  adopted  by  the  pleader  here  is  not  only 
materially  different,  but  is  substantially  like  the  one  con- 
demned in  Curtis  v.  Mutual  Benefit  Life  Co..,  48  Conn.  98,  a 
case  which  we  have  approved.  In  Essender's  case,  no  ques- 
tion was  raised  as  to  the  sufficiency  of  the  declaration  there 
used,  which  counsel  for  appellants  insist  is  substantially  like 
the  one  they  have  adopted. 

Affirmance  of  this  ruling  would  seem  to  require  an  affirm- 
ance of  the  judgment,  notwitstanding  the  error  in  the  ruling 
on  the  other  point,  because  if  the  contract  sued  on  be  out  of 
the  case,  the  plaintiffs  have  nothing  to  stand  upon,  and  the 
error  in  the  other  ruling  did  them  no  harm.  But  conceding 
this  to  be  so,  and  that  the  judgment  ought  to  be  af^med,  still 
we  think  it  a  clear  case  where  a  new  trial  ought  to  be  had, 
notwithstanding  the  affirmance,  and  to  that  end  we  should 
use  the  power  vested  in  this  court  by  the  code,  article  5,  sec- 
tion 16:  Kennerly^a  Et^x  v.  Wilson,  2  Md.  245.  It  is  immate- 
rial to  the  parties,  therefore,  whether  we  affirm  and  remand  or 
reverse  and  remand,  and  we  adopt  the  latter  course. 

Judgment  reversed,  and  new  trial  awarded. 

AcnoN  AT  Law  la  Pbopkblt  MAnrrAiNABLB  aoaixst  Mutual  Bekefti 
Association  for  failure  or  refusal  to  make  assessment  to  pay  benefits  as  Btip< 
olated  in  the  certificate  of  membership:  Neuman  Y.  Connecticut  Mut.  Ben. 
Au'n,  72  Iowa,  242;  Jiamiaboffer  v.  Union  Mut.  Aid  Au\  72  Id.  Idi, 
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Ianblord  and  Tenaitt.  — Independently  of  Ant  Agreement,  Law  Im< 
POSES  npon  every  tenant,  whether  for  life  or  for  years,  the  obligation  to 
treat  the  premises  in  such  a  manner  that  no  snbstantial  injury  shall  be 
done  to  them,  so  that  they  may  revert  to  the  lessor  at  the  end  of  the 
term  unimpaired  by  any  willful  or  negligent  conduct  on  his  part. 

As  BETWEEN  LANDLORD  AND  TENANT,  PROPERTY  OP  LaTTER,   IN  FlXTUHES 

of  any  description  which  he  has  annexed  to  the  demised  premises  during 
his  term,  consists  simply  in  the  right  or  privilege  of  removing  them; 
and  if  this  is  not  exercised  in  due  time,  they  become  the  property  of  the 
landlord. 

By  Term  "Fixture,"  in  its  Leqal  Sense,  is  Meant  something  so  at- 
tached to  the  realty  as  to  become,  for  the  time  being,  a  part  of  the  free- 
hold, as  contradistinguished  from  a  mere  chattel. 

Tenant's  Right  to  Remove  Fixtures  Continues  during  his  original 
term,  and  during  such  further  period  of  possession  by  him  as  he  holds 
the  premises  under  a  right  to  still  consider  himself  as  a  tenant.  But 
where  a  tenant  quits  possession,  or  surrenders  the  premises  unqualifiedly 
to  his  landlord  without  removing  or  reserving  his  fixtures,  he  is  under- 
stood to  make  a  dereliction  of  them  to  his  landlord. 

BiOHT  OP  Tenant  from  Year  to  Year  to  Remove  Fixtures  placed  by 
him  on  the  demised  premises  is  lost,  where,  subsequently  and  during  the 
tenancy,  he  receives  notice  to  quit  at  the  end  of  the  current  year,  and 
does  not  so  do,  but  obtains  and  accepts  from  his  landlord  a  written  lease 
of  the  premises,  "together  with  all  the  rights,  appurtenances,  and  privi- 
leges thereunto  belonging  or  in  any  wise  appertaining,"  for  a  term  of 
five  years,  but  containing  no  reservation  of  the  right  to  remove  the  fix- 
tures  then  on  the  premises. 

Fixtures. — Wooden  Structure  or  Bxtildino  Merely  Resting  by  its 
Own  Weight  on  flat  stones  laid  upon  the  surface  of  the  groond,  and 
having  no  other  foundation,  ia  not  a  fixture. 

Bill  in  equity  to  restrain  the  removal  of  fixtures.  The 
facts  appear  in  the  opinion. 

C.  V.  S.  Levy  and  Milton  O.  UmeVy  for  the  appellant. 

C.  0.  Keedy  and  William  P.  MauUhyj  Jr.,  for  the  appellees. 

MiLLEB,  J.  The  facts  material  to  the  decision  of  the  only 
important  question  in  this  case  may  be  summarized  thus: 
The  owner  of  the  City  Hotel  and  grounds  in  Frederick  had 
rented  them  for  about  twelve  years  prior  to  1880  to  a  tenant  at 
a  yearly  rent.  This  was  simply  a  tenancy  from  year  to  year, 
with  no  written  terms  or  conditions.  During  his  holding  under 
this  tenancy,  the  tenant  erected  and  placed  in  and  on  the 
premiaee  certain  buildings,  structures,  and  fixtures,  all  of 
which  are  termed  and  claimed  by  the  appellant  as  "  trade  fix- 
tures," and  are  the  subject  of  the  present  controversy.     In 
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March,  1880,  the  landlord  served  notice  in  due  form  upon  the 
tenant  to  quit  at  the  end  of  the  current  year.  He  did  not, 
however,  quit  in  accordance  with  this  notice,  but  obtained  and 
accepted  from  his  landlord  a  written  lease  of  the  premises  for 
a  term  of  five  years  from  the  1st  of  October,  1880.  This  lease 
makes  no  reference  whatever  to  the  former  tenancy.  It  de- 
Bcribes  the  property  leased  as  "the  premises  known  as  the 
City  Hotel,  situated  on  the  north  side  of  West  Patrick  Street, 
fronting  sixty-one  feet,  more  or  less,  in  Fredericktown,  Fred- 
erick County,  state  of  Maryland,  and  running  northwardly 
with  equal  width  to  the  north  wall  of  the  stables  fronting  on 
Public  Street,  and  belonging  to  said  hotel,  together  with  all 
the  rights,  appurtenances,  and  privileges  thereunto  belonging 
or  in  any  wise  appertaining."  It  then  fixes  the  rent,  which  is 
made  payable  semi-annually,  on  the  1st  of  April  and  October 
in  each  and  every  year.  The  lessee  then  agrees  to  pay  the 
water  rent  chargeable  upon  the  premises,  not  to  sell,  assign,  or 
dispose  of  his  interest  in  the  lease  without  the  assent  of  the 
lessor,  and  to  keep  "the  house  and  buildings  attached  and 
appertaining  thereto  furnished  and  supplied,  and  open  at  all 
proper  times  as  a  hotel  as  heretofore." 

The  tenant  died  in  1882,  and  by  his  will  bequeathed  his 
interest  in  this  lease  to  his  widow,  the  appellant.  When  the 
lease  was  about  to  expire,  the  appellant,  who  was  proceeding 
to  remove  fixtures,  was  restrained  from  so  doing  by  the  bill 
in  this  case,  which  was  filed  by  the  landlord,  and  the  decree 
appealed  from  makes  the  injunction  perpetual  as  to  the  fix- 
tures in  controversy,  which  had  been  placed  upon  the  prem- 
ises by  the  tenant  during  his  holding  under  his  tenancy  from 
year  to  year,  and  before  this  lease  was  executed  and  accepted 
by  him.  The  question  whether,  under  these  circumstances, 
the  appellant  had  the  right  to  remove  these  fixtures  is  one  of 
some  importance,  and  a  new  one  in  this  state.  Our  decisions 
have  gone  very  far  in  including  buildings  and  structures 
within  the  terms  "trade  fixtures,"  and  in  recognizing  the 
right  of  the  tenant  to  remove  them:  Northern  Central  Ry  Co. 
T.  Canton  Co.,  30  Md.  852;  but  the  precise  question  now  be- 
fore us  has  never  hitherto  arisen  for  adjudication  in  our  courts. 
It  has,  however,  frequently  been  adjudicated  by  courts  of  high 
authority  in  other  jurisdictions. 

Before  considering  the  authorities  bearing  directly  upon  the 
point,  it  may  be  well  to  state  some  general  propositions  about 
which  there  seems  to  be  no  contrariety  of  judicial  opinion. 
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We  take  it,  then,  to  be  clear  that  the  descriptive  terms  in 
this  lease  are  suflBcient  to  convey  to  the  lessee  the  fixtures  in 
dispute,  if  they  had  been  previously  placed  upon  the  premises 
by  the  landlord,  or  had  been  left  there  by  a  previous  outgoing 
tenant.  There  is,  it  is  true,  no  express  covenant  on  the  part 
of  the  lessee  to  keep  the  premises  in  repair,  and  restore  them 
in  good  condition;  yet  we  hold  it  to  be  well  settled  that,  inde- 
pendently of  any  express  agreement  on  the  part  of  the  tenant 
to  that  eflfect,  and  in  the  absence  of  the  landlord's  undertak- 
ing to  repair,  the  law  imposes  upon  every  tenant,  whether  for 
life  or  for  years,  the  obligation  to  treat  the  premises  in  such  a 
manner  that  no  substantial  injury  shall  be  done  to  them,  so 
that  they  revert  to  the  lessor  at  the  end  of  the  term,  unim- 
paired by  any  willful  or  negligent  conduct  on  his  part:  1  Tay- 
lor on  Landlord  and  Tenant,  sec.  343;  United  States  v.  Bostwicky 
94  U.  S.  65. 

If  such,  then,  would  have  been  the  eflfect  of  this  lease  with 
reference  to  these  fixtures  in  the  case  supposed,  and  if  it  had 
been  made  to  any  one  else  than  the  tenant  in  possession,  is 
there  anything  in  the  circumstances  of  this  case  to  give  it  a 
different  operation?  As  between  landlord  and  tenant,  the 
property  of  the  latter  in  "fixtures"  of  any  description,  which 
he  has  annexed  to  the  demised  premises  during  his  term,  con- 
sists simply  in  the  right  or  privilege  of  removing  them,  and 
if  this  is  not  exercised  in  due  time  they  become  the  property 
of  the  landlord.  In  using  the  term  "fixture,"  we  of  course 
use  it  in  its  legal  sense,  as  something  so  attached  to  the  realty 
as  to  become  for  the  time  being  a  part  of  the  freehold,  and  as 
contradistinguished  from  a  mere  chattel.  When  must  this 
right  or  privilege  be  availed  of?  The  general  rule  is,  that  it 
must  be  exercised  during  the  term,  or  (as  aptly  stated  by 
Parke,  B.,  in  Mackintosh  v.  Trotter j  3  Mees.  &  W.  185)  "dur- 
ing what  may  for  this  purpose  be  considered  as  an  excrescence 
on  the  term."  In  the  last  edition  of  his  work  on  landlord  and 
tenant,  Mr.  Taylor  states  the  law  thus:  "The  decisions  also 
agree  that  whatever  fixtures  the  tenant  has  a  right  to  remove 
must  be  removed  before  his  term  expires,  or  at  least  before  he 
quits  possession;  for  if  the  tenant  leaves  the  premises  without 
removing  them,  and  the  landlord  takes  possession,  they  be- 
come the  property  of  the  landlord.  The  tenant's  right  to 
remove  is  rather  considered  a  privilege  allowed  him  than  an 
absolute  right  to  the  things  themselves.  If  he  does  not  exer- 
cise the  privilege  before  his  interest  expires,  he  cannot  do  it 
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afterwards;  because  the  right  to  possess  the  land  and  the  fix- 
tures as  part  of  the  realty  vests  immediately  in  the  landlord ; 
and  although  the  landlord  has  no  right  to  complain  if  the 
land  be  restored  to  him  in  the  same  plight  it  was  before  he 
made  the  lease,  yet  if  the  land  is  suflfered  to  return  to  him 
with  additions  and  improvements,  even  by  forfeiture  or  notice 
to  quit,  he  has  a  right  to  consider  them  as  part  of  his  prop- 
erty. Nor  is  this  any  injustice  to  the  tenant;  since  it  is  his 
own  fault  if  he  suffers  the  land  to  return  to  the  landlord  with 
the  fixtures  annexed.  This  rule  had  its  foundation  in  the  pre- 
sumption of  abandonment,  arising  from  the  conduct  of  the 
tenant  in  quitting  the  premises,  and  leaving  his  fixtures  be- 
hind him;  and  hence  the  presumption  could  not  arise,  so  long 
as  the  tenant  retained  actual  possession,  even  so  far  as  to 
become  a  trespasser.  But  the  doctrine  has  been  restricted  by 
later  cases  to  the  right  of  removal  only  during  the  original 
term,  and  such  further  time  as  the  lessee  shall  hold  the  prem- 
ises under  a  right  to  consider  himself  a  tenant":  2  Taylor  on 
Landlord  and  Tenant,  8th  ed.,  sec.  551.  The  same  rule  is  laid 
down  and  the  same  general  view  of  the  authorities  taken  by 
the  text-writers  on  fixtures:  Tyler  on  Fixtures,  c.  30,  31; 
Ewell  on  Fixtures,  137etseq.;  Amos  and  Ferard  on  Fixtures, 
94;  Gibbons  on  Fixtures,  39;  Grady  on  Fixtures,  181. 

Cases  sometimes  occur  in  which  it  is  diflBcult  to  fix  the  pre- 
cise time  when  the  right  of  removal  ceases,  as  where  the  term 
is  of  uncertain  duration,  or  where  a  tenant  has  been  allowed 
to  hold  over  and  become  a  tenant  at  will  or  sufferance, 
but  no  such  difficulty  is  involved  in  the  present  case,  and 
we  need  not  therefore  notice  the  authorities  bearing  upon 
that  subject.  Here  the  tenancy  by  the  year  was  put  an  end 
to  at  a  definite  period  by  the  notice  to  quit,  and  the  tenant 
was  left  in  no  uncertainty  as  to  when  his  term  would  expire. 

Among  the  English  authorities  laying  down  the  general  rule 
as  above  stated  is  Poolers  Case^  1  Salk.  368,  in  which  Lord 
Holt  said  that  during  the  term  the  soap-boiler  (the  tenant) 
might  well  remove  the  vats  as  trade  fixtures;  but  after  the 
term  they  became  a  gift  in  law  to  him  in  reversion,  and  are 
not  removable.  Another  is  the  case  of  Lee  v.  Risdon,  7  Taunt. 
191,  in  which  Gibbs,  C.  J.,  after  stating  that  the  right  as  be- 
tween landlord  and  tenant  does  not  depend  altogether  upon 
the  principle  that  the  articles  must  continue  in  the"  state  of 
chattels,  says:  "Many  of  these  articles,  though  originally 
goods  and  chattels,  yet  when  affixed  by  a  tenant  to  the  free- 
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hold,  cease  to  be  goods  and  chattels  by  becoming  part  of  the 
freehold;  and  though  it  is  in  his  power  to  reduce  them  to  the 
Etate  of  goods  and  chattels  again  by  severing  them  during  his 
term,  yet  until  they  are  severed  they  are  a  part  of  the  free- 
hold, as  wainscots  screwed  to  the  wall,  trees  in  a  nursery 
ground,  which,  when  severed,  are  chattels,  but  standing,  are 
part  of  the  freehold,  certain  grates,  and  the  like.  And  unless 
the  lessee  uses  during  the  term  his  continuing  privilege  to 
sever  them,  he  cannot  afterwards  do  it;  and  it  never,  I  be- 
lieve, was  heard  of  that  trover  could  be  afterwards  brought." 
He  then  refers  to  the  well-settled  doctrine  that  a  stranger  who 
without  right  severs  and  carries  away  fixtures  commits  a  tres- 
pass, and  is  not  guilty  of  a  felony  at  common  law. 

The  more  modern  English  authorities  have  also  followed  the 
law  as  thus  laid  down,  and  we  refer,  as  bearing  directly  upon 
the  question  we  are  now  considering,  to  Minshall  v.  Lloyd,  2 
Mees.  &  W.  460;  Mackintosh  v.  Trotter,  3  Id.  184;  Weeton  v. 
WoodcocTc,  7  Id.  14;  Davis  v.  Jones,  2  Barn.  &  Aid.  165;  Lyde 
V.  Russell,  1  Barn.  &  Adol.  394;  Colegrave  v.  Dias  Santos,  2 
Barn.  &  C.  76;  Roffey  v.  Henderson,  17  Q.  B.  574;  Hallen  v. 
Eunder,  1  Cromp.  M.  &  R.  266;  Wilde  v.  Waters,  16  Com.  B. 
637;  Pitt  V.  Shew,  4  Bam.  &  Aid.  206;  Pugh  v.  Arton,  L.  R. 
8  Eq.  626;  Leader  v.  Homewood,  6  Com.  B.,  N.  S.,  546. 
Other  English  decisions  bearing  upon  the  same  subject  are 
cited  and  commented  upon  by  the  elementary  writers  above 
referred  to,  and  also  in  2  Smith's  Lead.  Cas.  202.  In  fact,  the 
limitation  as  to  the  time  within  which  the  tenant's  right  to  re- 
move fixtures  under  any  circumstances  endures,  as  pointed 
out  in  the  earlier  cases,  was  recognized  by  Lord  Ellenborough 
in  the  leading  case  of  Elwes  v.  Maw,  3  East,  38,  in  which  the 
previous  judgment  of  Lord  Kenyon  in  Penton  v.  Eobart,  2  Id. 
88,  is  reviewed,  and  whatever  doubts  this  latter  case  may  have 
thrown  upon  the  subject  are  removed  by  the  later  decisions, 
and  especially  by  Baron  Alderson  in  Weeton  v.  Woodcock,  supra, 
who  says:  "  The  rule  to  be  collected  from  the  several  cases  de- 
cided on  this  subject  seems  to  be  this:  that  the  tenant's  right 
to  remove  fixtures  continues  during  his  original  term  and  dur- 
ing such  further  period  of  possession  by  him  as  he  holds  the 
premises  under  a  right  to  still  consider  himself  as  tenant." 

In  this  country  the  decisions  are  numerous,  and  almost  if 
not  entirely  uniform  in  support  of  the  same  general  rule. 
Among  them  we  refer  to  Davis  v.  Buffum,  51  Me.  160;  Garfield 
V.  Hapgood,  17  Piok.   192;   Allen  v.  Kennedy,  40  Ind.  142; 
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Davii  Y.  Mo88t  38  Pa.  St.  346;  Beera  v.  St.  John^  16  Conn. 
322;  Bli88  v.  Whitney,  9  Allen,  114;  85  Am.  Dec.  745;  State  v. 
EUiotl,  11  N.  H.  540;  Reynolds  v.  Shuler,  5  Cow.  223;  Shepard 
V.  Spaulding,  4  Met.  416;  and  Preston  v.  Briggs,  16  Vt.  124.  In 
the  last  cited  case,  Redfield,  J.,  in  a  well-considered  opinion, 
gives  this  terse,  and  as  we  think  accurate,  statement  of  the 
law:  "  It  seems  equally  well  settled  that  all  fixtures  for  the 
time  being  are  part  of  the  freehold,  and  that  if  any  right  to  re- 
move them  exists  in  the  person  erecting  them,  this  must  be 
exercised  during  the  term  of  the  tenant,  and  if  not  so  done, 
the  right  to  remove  is  lost,  and  trover  cannot  be  maintained 
for  a  refusal  to  give  them  up."  It  is  true  that  modern  decis- 
ions have  in  the  interest  of  trade  greatly  enlarged  the  number 
of  movable  or  trade  fixtures,  but  they  agree  with  the  earlier 
authorities  in  limiting  the  time  within  which  the  removal 
must  take  place.  They  hold  that  the  interest  which  a  tenant 
has  in  his  fixtures  consists  in  the  right  or  privilege  of  remov- 
ing them,  and  reducing  them  again  to  personal  chattels,  and 
that  this  is  a  right  or  privilege  which  may  be  lost  by  not  being 
exercised  in  due  time,  or  may  be  voluntarily  surrendered, 
abandoned,  or  waived.  The  position  sustained  by  the  over- 
whelming weight  of  authority,  both  English  and  American, 
and  ancient  and  modern,  is,  that  where  a  tenant  quits  posses- 
sion or  surrenders  the  premises  unqualifiedly  to  his  landlord 
without  removing  or  reserving  his  fixtures,  he  is  understood  to 
make  a  dereliction  of  them  to  his  landlord;  and  the  few  cases 
in  which  the  right  of  property  in  fixtures  has  been  held  to  re- 
main unchanged  after  the  termination  of  the  tenancy,  and  the 
surrender  of  possession  of  the  premises  by  the  tenant,  rest 
upon  the  particular  attendant  circumstances,  and  may  be  re- 
garded as  exceptional,  and  they  do  not  invalidate  the  general 
rule:  Tyler  on  Fixtures,  453. 

From  the  law  as  thus  stated,  it  clearly  follows  that  if  the 
tenant  in  this  case  had,  under  the  notice  to  quit  given  in  1880, 
removed  from  the  premises  without  severing  and  taking  with 
him  the  fixtures  in  question,  they  would  have  become  the 
absolute  property  of  the  landlord.  He  did  not,  however,  quit 
the  possession,  but  what  he  did  was  this:  he  recognized  the 
notice  as  putting  an  end  to  his  tenancy  by  the  year,  and  ac- 
cepted from  his  landlord  the  lease  above  referred  to,  which 
took  effect  at  the  expiration  of  his  yearly  tenancy  under  the 
notice.  The  operative  eflFect  of  this  lease  as  a  conveyance, 
and  the  implied  obligation  thereby  cast  upon  the  lessee,  have 
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been  already  stated.  It  is  a  lease  for  a  term  of  years,  to  take 
effect  upon  the  expiration  of  the  prior  yearly  tenancy,  con- 
taining terms,  conditions,  and  stipulations  which  did  not  per- 
tain to  the  prior  tenancy  by  the  year,  and  which  contained 
no  reservation  of  the  right  to  remove  the  fixtures  then  on  the 
premises;  and  it  was  under  this  lease  that  the  tenant  con- 
tinued in  possession.  The  question,  then,  immediately  before 
us  is.  What  eflfect  had  the  acceptance  of  this  lease,  and  con- 
tinuing in  possession  under  it,  upon  the  tenant's  right  to  re- 
move these  trade  fixtures?  And  here  again,  in  answer  to  this 
question,  all  the  elementary  writers  concur  in  laying  down  the 
proposition  that  if  a  tenant,  having  the  right  to  remove  fix- 
tures erected  by  him  on  the  demised  premises,  accepts  a  new 
lease  of  such  premises,  without  reservation  or  mention  of  any 
claim  to  such  fixtures,  and  enters  upon  a  new  term  thereun- 
der, the  right  of  removal  is  lost,  notwithstanding  his  actual 
possession  has  been  continuous.  And  the  reason  given  is, 
because  the  fixtures  set  upon  the  premises  at  the  time  of  the 
lease  are  part  of  the  thing  demised,  and  the  tenant,  by  accept- 
ing a  lease  of  the  land  without  reserving  his  right  to  the  fix- 
tures, has  acknowledged  the  right  of  his  landlord  to  them, 
which  he  is  afterwards  estopped  from  denying:  2  Taylor  on 
Landlord  and  Tenant,  sec.  552;  Ewell  on  Fixtures,  174,  175; 
Tyler  on  Fixtures,  437-439;  Grady  on  Fixtures,  98;  Gibbons 
on  Fixtures,  43;  Amos  and  Ferard  on  Fixtures,  117;  2  Smith's 
Lead.  Cas.,  8th  Am.  ed.,  214. 

The  English  cases  usually  cited  in  support  of  this  position  are 
FitzherheH  v.  Shaw^  1  H.  Black.  258;  Heap  v.  Barton^  74  Eng. 
Com.  L.  273;  and  Thrasher  v.  East  London  Water  Works  Co.^  2 
Barn.  &  C.  608.  And  the  more  recent  case  of  Sharp  v.  Milli- 
gany  23  Beav.  419,  was  a  case  where  tenants  in  possession  had 
agreed  in  writing  to  take  a  lease  of  the  premises  from  their 
landlord  for  the  term  of  twenty-one  years.  Specific  perform- 
ance of  this  agreement  was  decreed;  and  in  settling  the  terms 
of  the  lease  to  be  executed,  the  tenants  insisted  that  it  should 
be  BO  framed  as  to  protect  their  right  to  certain  fixtures  they 
had  erected  on  the  premises,  and  they  asked  this  upon  the 
conceded  ground  that  if  not  thus  protected  they  would  be 
estopped  by  the  lease  from  claiming  their  trade  fixtures.  But 
the  master  of  the  rolls  (Sir  John  Romilly)  refused  their  re- 
quest, saying  the  tenants  ought  to  have  introduced  the  excep- 
tions in  the  agreement  if  they  intended  their  fixtures  should 
not  become  the  landlord's  property.     From  these  authorities 
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w©  cannot  doubt  that  if  this  case  were  before  an  English 
court  it  would  bo  promptly  decided  in  favor  of  the  landlord's 
right  to  these  fixtures. 

In  this  country,  the  question  seems  first  to  have  arisen  in 
the  case  of  Merriit  v.  Judd,  14  Cal.  59,  and  there  the  court 
followed  the  English  authorities,  saying  that  upon  the  execu- 
tion of  the  new  lease  the  tenant  was  in  the  same  situation  as 
if  the  landlord,  being  seised  of  the  land,  had  leased  both  land 
and  fixtures  to  him.  The  same  ruling  was  subsequently  mado 
by  Brady,  J.,  in  Ahell  v.  Williams,  3  Daly,  17,  in  the  court  of 
common  pleas  for  the  city  and  county  of  New  York.  A  dif- 
ferent opinion,  however,  was  expressed  by  Reynolds,' J.,  in  the 
city  court  of  Brooklyn,  as  reported  in  the  case  of  Devin  v. 
Dougherty,  27  How.  Pr.  461.  But  both  these  latter  cases  wero 
decisions  by  courts  of  inferior  jurisdiction.  Finally  the  ques- 
tion came  before  the  court  of  appeals  of  New  York,  in  Lough- 
ran  v.  Ross,  45  N.  Y.  792,  6  Am.  Rep.  193,  where  it  was  rea- 
soned out  and  the  authorities  reviewed.  "In  reason  and 
principle,"  says  Allen,  J.,  in  delivering  the  opinion  in  that 
case,  "the  acceptance  of  a  lease  of  the  premises,  including  the 
buildings,  without  any  reservation  of  right,  or  mention  of  any 
claim  to  the  buildings  and  fixtures,  and  occupation  under  the 
new  letting,  are  equivalent  to  a  surrender  of  the  possession  to 
the  landlord  at  the  expiration  of  the  first  term.  The  tenant  is 
in  under  a  new  tenancy,  and  not  under  the  old;  and  the  rights 
which  existed  under  the  former  tenancy,  and  which  wero  not 
claimed  or  exercised,  are  abandoned  as  effectually  as  if  the 
tenant  had  actually  removed  from  the  premises,  and  after  an 
interval  of  time,  shorter  or  longer,  had  taken  another  lease, 
and  returned  to  the  premises.  A  lease  of  land  and  premises 
carries  with  it  the  buildings  and  fixtures  on  the  premises,  and 
the  tenant  accepting  a  lease  of  the  premises  without  excepting 
the  buildings  takes  a  lease  of  the  lands  with  the  buildings 
and  fixtures,  and  acknowledges  the  title  of  the  landlord  to 
both,  and  is  estopped  from  controverting  it."  So  in  Massa- 
chusetts substantially  the  same  doctrine  was  long  ago  an- 
nounced by  Chief  Justice  Shaw,  in  Shepard  v.  Spaulding,  4 
Met.  416,  the  circumstances  of  the  case  differing  only  in  the 
fact  that  there  was  an  interval  between  the  surrender  of  the 
interest  under  the  first  lease  and  the  granting  of  the  second 
when  the  lessor  was  in  actual  possession.  Then  comes  the 
case  of  Watriss  v.  National  Bank  of  Cambridge,  124  Mass.  671, 
26  Am.  Rep.  694,  which,  in  its  facts,  is  almost  identical  with 
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the  one  now  before  us,  and  in  which  the  court,  speaking  by 
Endicott,  J.,  reaflBrms  the  same  rule  in  a  very  carefully  rea- 
soned opinion. 

Opposed  to  this  strong  array  of  authority  in  this  country, 
and  to  the  whole  body  of  the  English  decisions,  stands  the 
case  of  Kerr  v.  Kingsbury,  39  Mich.  150;  83  Am.  Rep.  362. 
This  case  was  decided  about  the  same  time  as  the  one  last 
referred  to  in  Massachusetts,  and  no  reference  is  made  in 
either  to  the  other.  The  opinion  was  delivered  by  Judge 
Cooley,  but  we  cannot  go  along  with  him  in  his  reasoning. 
"We  are  not  able  to  discover  anything  "absurd"  in  the  rule 
laid  down  by  the  other  authorities,  and  certainly  not  when 
applied  to  a  case  like  the  one  at  bar.  If  it  was  the  intention 
of  the  parties  in  this  or  any  other  similar  case  that  the  right 
to  remove  fixtures  should  continue,  nothing  was  easier  than 
to  insert  in  the  lease  a  clause  to  that  effect;  and  it  seems  to 
us  reasonable  to  infer  from  the  absence  of  such  a  clause  that 
it  was  their  intention  that  this  right  should  no  longer  con- 
tinue. It  is  also  a  rational  inference,  if  not  a  presumption, 
that  the  parties  understood  what  they  were  doing,  and  what 
would  be  the  legal  construction  and  effect  of  the  instrument 
they  were  executing.  That  the  terms  of  this  lease  are  broad 
enough  to  convey  the  fixtures,  and  did  convey  them,  is  a  prop- 
osition about  which  we  cannot  entertain  a  doubt,  and  if  this 
be  so,  we  must  assume  the  tenant  knew  it.  It  is  also  to  be 
noted  that  this  was  the  first  written  lease  between  the  parties, 
and  is  not  simply  a  renewal  of  an  old  one  upon  the  same 
terms  and  conditions.  Its  office  was  not  to  effect  an  exten- 
sion or  a  holding  over  under  and  upon  the  terms  of  an  exist- 
ing lease  or  a  former  tenancy,  but  to  create  a  new  tenancy 
upon  new  and  different  terms,  and  non  constat  the  landlord 
would  have  granted  or  the  tenant  could  have  procured  such  a 
lease,  except  upon  the  condition  that  the  fixtures  should  re- 
main the  property  of  the  former,  and  the  right  to  remove  them 
be  abandoned.  At  all  events,  such,  in  our  opinion,  is  the  con- 
struction and  effect  of  this  instrument,  and  we  neither  know 
of,  nor  can  we  recognize,  any  "public  policy"  which  ought  to 
induce  the  courts  to  place  a  different  construction  or  give  a 
different  effect  to  a  lease  between  landlord  and  tenant  from 
that  given  to  other  contracts  between  other  parties,  or  to  set 
aside  a  well-settled  rule  or  principle  of  law,  in  order  to  pro- 
mote the  interests  of  either  party  thereto. 

We  therefore  affirm  the  decree  so  far  as  it  decides  that  the 
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"trade  fixtures"  placed  upon  the  premises  prior  to  the  year 
1880  now  belong  to  the  landlord.  This  part  of  the  decree  ia 
iupported  by  a  very  able  opinion  of  the  court  below  found  in 
the  record. 

We  have  encountered  some  difficulty  in  ascertaining  from 
the  record  precisely  what  things  the  decree  covers,  because  it 
does  not,  as  it  ought,  contain  a  particular  description  and 
enumeration  of  them.  Lists,  however,  have  been  furnished 
us  by  counpel  on  both  Fides,  and  as  they  are  in  substantial 
agreement,  we  shall  take  them  as  our  guide. 

The  principal  things  enumerated  in  these  lists  are,  the 
bake-house  and  oven,  the  fountain  in  the  yard,  the  awning  in 
front  of  the  house,  the  furnace  in  the  cellar  for  heating  the 
building,  the  wash-tubs  in  the  laundry,  the  grates  for  burning 
coal  fastened  into  the  fire-places  in  the  rooms,  the  inside  shut- 
ters to  the  windows,  the  counter  in  the  office-rooms,  the  coun- 
ter and  shelving  in  the  cigar-store,  the  counter,  shelving,  and 
mirrors  in  the  bar-room  (the  mirrors  being  glasses  framed  and 
fastened  into  panels  made  in  the  wall,  and  not  merely  framed 
mirrors  hung  on  hooks),  the  shelving  in  the  pantry  storeroom, 
and  the  inside  iron  doors  in  the  stable.  We  have  carefully 
examined  the  testimony  in  the  record  as  to  the  construction, 
and  the  mode  of  annexation  or  attachment  to  the  freehold,  of 
all  these  things,  and  have  also  considered  the  obvious  purpose 
with  which  they  were  put  upon  the  premises,  and  are  of  opin- 
ion they  are  all  "trade  fixtures,"  the  right  to  remove  which 
the  tenant,  under  the  view  we  have  above  taken  of  the  lease, 
has  lost.  So  far,  therefore,  as  the  decree  covers  these  thinga 
we  affirm  it. 

But  the  lists  also  contain  the  ice-house,  the  cow-stable,  and 
the  carriage  inclosure  or  covering.  From  the  testimony,  the 
ice-house  appears  to  be  simply  a  wooden  structure  or  building 
resting  by  its  own  weight  on  flat  stones  laid  upon  the  surface 
of  the  ground.  The  earth  was  not  excavated  for  the  purpose 
of  holding  the  ice,  nor  was  there  any  other  foundation  for  the 
building  than  the  stones  referred  to.  Wansbrough  v.  Maton,  i. 
Ad.  &  E.  884,  was  a  case  where  a  wooden  barn  was  erected  on 
a  foundation  of  brick  and  stones  let  into  the  ground,  on  which 
the  bam  rested  by  weight  alone,  and  all  the  judges  of  the 
king's  bench  held  it  was  not  a  fixture  at  all.  Lord  Denman, 
C.  J.,  said:  "Questions  as  to  fixtures  generally  arise  between 
the  prima  facie  right  of  the  landlord  on  the  one  hand,  and 
exceptions  in  favor  of  trade  or  of  tenants  on  the  other.    But 
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the  first  question  must  be,  whether  the  erection  be  a  part  of 
the  freehold.  If  it  be  not  united  to  the  freehold,  we  cannot 
say  that  it  is  a  part  of  it;  and  here  it  is  not  so  united,  and 
therefore  not  a  fixture."  Many  other  authorities  to  the  same 
efi'ect  might  also  be  cited,  but  we  deem  this  one  sufficient. 
The  cow-stable  and  carriage  covering  seem  also  to  be  wooden 
structures  of  the  same  character,  and  not  more  united  to  the 
freehold  than  the  ice-house.  So  far,  therefore,  as  the  decree 
covers  these  structures  we  reverse  it. 

In  the  other  case,  in  which  Ritter  alone  is  the  appellee,  pre- 
cisely the  same  questions  are  involved,  and  the  decree,  being 
in  the  same  form,  must  be  disposed  of  in  the  same  way. 

Decrees  affirmed  in  part  and  reversed  in  part,  and  causes 
remanded.  

What  arb  Fixtures,  Generally:  Potter  v.  Cromwell,  40  N.  Y.  287?  100 
Am.  Dec.  486,  and  note  492,  493;  Dudley  v.  ffurst,  67  Md.  493;  1  Am.  St. 
Kep.  368,  and  note;  Tyson  v.  Post,  108  N.  Y.  217;  2  Am.  St.  Rep.  410. 

Iekant  Quittinq  Premises  DtrRiNo  or  at  End  op  Teem  may  Removb 
Such  Fixtures,  which  he  haa  placed  thereon,  as  can  be  taken  away  without 
injury  to  the  premises;  and  the  law  is  particularly  favorable  to  the  tenant  in 
this  regard:  Wall  v.  Binds,  4  Gray,  256;  64  Am.  Dec.  64;  Kelly  v.  Austin,  46 
111.  156;  92  Am.  Dec.  243;  Conrad  v.  Saginaw,  54  Mich.  249;  52  Am.  Rep. 
817. 

Tenant  has  Reasonable  Time  within  Which  to  Remove  Fixtures, 
and  if  he  is  prevented  by  the  landlord  from  removing  them,  he  haa  a  reason* 
able  time  after  the  interference  so  to  do:  Ooodman  v.  nannU}al  etc.  R.  R.  Co., 
45  Mo.  33;  100  Am.  Dec.  336.  If,  however,  the  tenant  allows  them  to  re- 
main, his  right  will  not  extend  to  the  term  nf  a  new  lease  not  providing  tor 
the  removal:  Hedderich  v.  Smiih,  103  Ind.  203;  63  Am.  Rep.  509. 
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[68  Mabyland,  690.] 

ViooTiASLB  Instruments, — When  It  la  Shown  in  Action  on  Promis* 
SCRY  Note  by  Indorsee  aqainst  Maker  that  the  note  was  obtained 
without  consideration  by  the  original  payee,  and  that  he  fraudulently 
transferred  it,  contrary  to  the  express  protest  of  the  maker,  the  burden 
ia  on  the  plaintiff  to  entitle  him  to  recover,  to  establish  that  b"  is  the 
boTtafde  owner  of  the  note,  and  that  he  acquired  it  for  value  before  ma- 
turity, without  notice  or  knowledge  of  any  infirmity  in  its  origin  or  its 
transfer. 

Mkrb  Facti  that  Note  has  been  Purchased  at  Discount  will  not,  ordi- 
narily, be  evidence  of  bad  faith,  but  where  the  discount  ia  very  large, 
that  circumstance  may  be  considered,  in  connection  with  all  the  other 
facts,  in  determining  ilie  question  of  the  purchaser's  good  faith. 
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QuimoM  or  Fradd  or  Bad  Faith  on  Part  ot  Holder  or  Note  ia  to 
be  determined  from  all  the  facts  attending  its  purchase  by  him,  without 
reference  to  the  supposed  or  assumed  conduct  of  others  if  situated  as  ha 
was. 

Bona  Fidb  Purchaser  or  Commercial  Paper  for  Value,  before  Ma- 
turity, without  notice  or  knowledge  of  any  defects  in  it,  acquires  title 
thereto  against  the  world,  and  his  right  of  recovery  thereon  ia  not  re- 
stricted to  the  sum  actually  paid  by  him,  but  he  is  entitled  to  recover 
the  amount  of  the  paper  in  full. 

W.  L,  Marhuryf  and  Charles  Marshall,  for  the  appellant. 

/.  Alexander  Preston,  for  the  appellee. 

McShebby,  J.  The  cause  of  action  in  this  case  is  a  prom- 
issory note  dated  February  20,  1884,  signed  by  the  appellant, 
and  payable  in  fifteen  months  after  its  date  to  Andrew  J.  Guise 
and  Company,  for  two  thousand  five  hundred  dollars.  It  was 
indorsed  by  the  payee  to  the  order  of  W.  H.  Harrison,  from 
whom  the  appellee  claims  to  have  purchased  it  in  good  faith, 
without  knowledge  or  notice  of  any  infirmity,  two  months  be- 
fore its  maturity,  for  $1,850.  Harrison  indorsed  the  note  in 
blank.  Upon  the  trial  in  the  court  below,  after  all  the  evi- 
dence had  been  submitted,  the  appellee  presented  one  prayer 
and  the  appellant  three.  The  court  of  common  pleas  granted 
ihat  of  the  appellee  and  rejected  all  of  the  appellant's.  From 
these  ruUngs,  the  judgment  being  against  him,  the  defendant 
has  appealed. 

By  the  instruction  granted  at  the  instance  of  the  appellee 
the  jury  were  directed  that  if  they  should  find  that  the  de- 
fendant signed  the  note,  that  Guise  indorsed  and  passed  it  to 
Harrison,  that  Harrison  passed  it  to  the  plaintifi"  for  a  valuable 
consideration  before  said  note  became  due,  and  that  plaintiff 
purchased  the  note  without  notice  of  any  fraud  in  the  obten- 
tion  of  said  note  or  in  the  indorsement,  or  of  any  failure  of  con- 
sideration, then  the  plaintiff  would  be  entitled  to  recover  the 
full  amount  of  the  note;  and  that  "  there  is  no  evidence  in  the 
case  legally  sufficient  from  which  they  can  find  that  the  plain- 
tiff had  any  knowledge  or  notice  of  fraud  or  want  of  consid- 
eration in  the  making  of  said  note,  or  in  the  indorsement 
thereof  to  said  Harrison." 

At  the  trial  it  was  shown  that  this  note,  together  with  two 
others,  each  for  the  like  amount,  and  another  for  eight  hundred 
dollars,  had  been  signed  by  the  appellant  and  made  payable 
to  Guise,  and  that  they  had  been  delivered  to  the  latter  with 
out  any  consideration  whatever.     According  to  one  version  of 
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the  transaction,  Guise  was  to  raise  the  money  on  these  notes, 
and  after  deducting  five  per  cent  commissions,  he  was  to  pay 
the  net  proceeds  to  the  appellant;  but  according  to  Guise's  own 
testimony,  the  appeDant  was  indebted  to  him  in  the  sum  of 
twenty  thousand  dollars  for  alleged  services  rendered  the  ap- 
pellant in  some  other  business  afifair.  The  nature  of  these 
services  is  best  stated  in  the  language  of  Guise  himself.  He 
says:  "On  several  occasions  I  had  occasion  to  go  into  Mr.  Wil- 
liams's office,  and  I  there  met  him  [the  appellant]  one  day, 
and  he  picked  up  off  the  table  a  piece  of  paper  which  after- 
wards proved  to  be  a  deed;  I  read  it  over, — it  was  a  very  short 
paper, — and  he  said  his  father  and  Mr.  Orville  Horwitz  wanted 
him  to  sign  that  deed;  I  read  it  carefully,  and  I  said:  *  Ernie, 
if  you  do  that,  you  will  sign  away  your  patrimony.'  He  said 
he  would  never  do  it  unless  he  was  crazy  or  drunk;  the  result 
was,  that  they  did  spirit  him  away  to  Europe;  when  he  came 
back,  he  came  right  back  to  me;  I  advanced  some  more  money; 
he  told  me  about  the  young  lady  he  was  a))out  to  marry,  and 
I  think  they  both  came  to  see  me  frequently."  "  And  these 
are  the  services  for  which  you  claim  twenty  thousand  dol- 
lars?" "  I  do."  It  appeared  further  that  Guise  was  destitute 
of  means,  a  borrower  of  small  sums  of  money,  and  a  man 
without  any  business  occupation;  though  at  one  time  he  had 
been  a  court  bailiff.  Before  he  indorsed  this  note  to  Harrison 
he  was  warned  by  the  appellant  and  by  others  not  to  negotiate 
it,  and  a  demand  was  made  upon  him  to  surrender  all  of  these 
notes  because  the  whole  transaction  was  a  swindle,  and  be- 
cause the  appellant  "had  been  trapped, — tricked  into  giving 
these  notes  without  any  due  consideration."  He  even  entered 
into  negotiations  with  the  wife  of  the  appellant  for  the  return 
of  these  notes  in  consideration  of  the  payment  by  her  to  him 
of  the  sum  of  $150.  After  this  he  made  the  indorsement  to 
Harrison,  but  upon  what  consideration,  if  any,  does  not  ap- 
pear; and  subsequently  the  appellee,  after  first  being  shown 
the  note  on  this  street,  and  after  making  inquiries  from  Guise 
in  regard  to  it,  purchased  it.  The  appellee  says  that  Harrison 
was  "  a  kind  of  real  estate  broker,  agent,  and  so  on,"  and  that 
he,  the  appellee,  was  engaged  in  the  business  of  making  books 
on  horse-races,  and  that  he  bought  paper  and  notes. 

It  has  been  explicitly  decided  by  this  court  in  Totten  v.  Bucy, 
67  Md.  452,  that  where  the  defendant  shows  that  the  note  sued 
on  had  been  tainted  in  its  inception  or  indorsement  with  fraud, 
or  had  been  procured  without  consideration,  or  lost  or  stolen 
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before  it  came  to  the  possession  of  the  holder,  the  burden  of 
proof  is  shifted,  and  it  then  is  "  incumbent  upon  the  plaintiff  to 
show  that  he  acquired  the  note  bona  fide,  for  value,  in  the  usual 
course  of  business,  before  maturity,  and  under  circumstances 
that  create  no  presumption  that  he  knew  of  the  existence 
of  the  facts  that  impeached  the  validity  of  the  instrument." 
It  is  obvious  from  the  brief  statement  which  we  have  made 
of  the  facts  bearing  upon  this  branch  of  the  case  that  there 
was  evidence  before  the  jury  tending  to  show  that  the  note  was 
obtained  without  any  consideration  whatever,  and  further  es- 
tablishing the  fact,  without  contradiction,  that  the  note  was 
passed  by  Guise  fraudulently  without  authority,  and  indeed, 
contrary  to  the  express  protest  of  the  appellant.  The  appellee 
was  therefore  obliged,  before  he  could  legally  recover,  to  es- 
tablish by  proof  that  he  was  the  bona  fide  owner  of  the  note; 
that  he  acquired  it  for  value  before  maturity,  and  without 
notice  or  knowledge  of  any  infirmities  in  its  origin  or  its  trans- 
fer. In  discharge  of  the  burden  thus  cast  upon  him,  the 
appellee  offered  his  own  testimony,  and  none  other.  Its  credi- 
bility was  wholly  for  the  jury  to  determine.  They  were  at 
liberty  to  disregard  it  altogether,  if  in  their  judgment  it  was 
intrinsically  improbable,  or  if  it  was  stamped  with  or  inherently 
furnished  indications  of  its  unreliability.  But  the  court  in  in- 
structing the  jury  that  to  entitle  the  plaintiff  to  recover  they 
must  find  that  he  was  such  bona  fide  purchaser  before  matu- 
rity for  value,  without  notice;  at  the  same  time  also  explicitly 
told  them  that  there  was  no  evidence  from  which  they  could 
find  that  he  had  any  notice  or  knowledge  of  fraud  or  want  of 
consideration  in  the  making  of  said  note  or  in  the  indorsement 
thereof.  The  last  clause  of  this  instruction  was  erroneous,  be- 
cause there  was  evidence  before  the  jury  from  which  they 
might  have  legally  inferred  that  the  appellee  was  not  the  bona 
^de  owner  of  the  note  for  value  before  maturity  and  without 
notice.  He  was  not  engaged  in  the  business  of  buying  notes, 
and  he  did  not  acquire  this  one  in  the  usual  course  of  busi- 
ness. Gambling  was  his  occupation;  he  bought  but  one  other 
note  about  the  same  time  he  purchased  this  one,  and  it  also 
was  a  note  made  by  the  appellant.  He  purchased  both  at 
very  heavy  discounts,  one  at  nearly  thirty  per  cent  only  two 
months  before  its  maturity,  and  the  other  at  over  fifty  per 
cent.  Whilst  the  mere  fact  that  a  note  has  been  purchased 
at  a  discount  will  not  ordinarily  be  evidence  of  bad  faith, 
yet  where  that  discount  is  very  large,  the  circumstance  may 
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be  considered  in  connection  with  all  the  other  facts,  in  de- 
termining the  question  of  the  purchaser's  good  faith:  Stewart 
V.  Town  of  Laming,  104  U.  S.  505. 

The  appellee  knew,  he  says,  when  buying  the  note  pur- 
chased at  a  discount  of  over  fifty  per  cent,  that  he  was  buy- 
ing a  lawsuit;  though  why  he  knew  this  he  does  not  explain 
further  than  to  state  that  it  was  a  note  payable  on  demand. 
But  that  fact  did  not  of  itself  involve  or  imply  a  lawsuit. 
This  statement  of  his  is  only  capable  of  explanation  upon  the 
assumption  that  he  had  received  information  from  Guise  that 
there  were  such  infirmities  attaching  to  the  note  as  would 
naturally  cause  payment  to  be  resisted.  He  knew  Guise,  and 
he  was  aware  that  he  was  a  man  without  means  and  without 
occupation,  and  that  he  was  entirely  unlikely  to  have  honestly 
in  his  possession  such  a  large  amount  of  negotiable  paper,  or, 
having  it,  equally  unlikely  to  dispose  of  it  honestly  so  near 
its  maturity  at  such  ruinous  rates  of  discount,  at  the  very 
time  he  was  assuring  the  appellee  that  the  note  "was  as  good 
as  gold."  The  appellee  also  knew  Harrison,  and  he  knew 
him  likewise  to  be  so  devoid  of  means  as  to  be  compelled  to 
borrow  small  sums  of  money,  and  he  must  therefore  have 
known  that  it  was  wholly  improbable  that  would  or  could  bo 
the  owner  of  a  promissory  note  for  so  large  an  amount  of 
money.  The  peculiar  and  unusual  manner  in  which  and  the 
place  where  he  was  first  approached  by  Harrison  to  buy  the 
note,  and  the  subsequent  interviews  at  the  appellee's  house, 
and  the  visit  by  the  latter  to  Guise  before  the  purchase, 
strongly  impress  upon  the  whole  transaction  the  character- 
istics of  a  fraudulent  confederacy.  And  this  is  made  more 
striking  by  the  failure  to  produce  Harrison  as  a  witness,  or  to 
account  for  his  absence.  It  was  perfectly  competent  for  the 
jury,  by  bringing  these  three  parties  together, — the  payee,  the 
indorsee,  and  the  holder, — as  the  record  presents  them,  to  find, 
from  the  evidence  before  them,  that  the  transfer  of  the  note  by 
Guise  was  a  mere  scheme  and  device  to  place  the  note  in  a 
position  where  it  would  be  diflBcult  to  assail  it;  and  to  further 
find  that  Harrison  and  the  appellee  were  participants  in  and 
parties  to  that  scheme  and  that  device.  We  therefore  think 
that  the  concluding  portion  of  the  instruction  was  erroneous. 
The  jury  should  have  been  allowed  to  pass  upon  the  question 
of  the  appellee's  bona  fides,  and  upon  the  further  question  as 
to  whether  he  had  notice  or  knowledge  of  fraud  in  the  inoej^ 
tion  and  in  the  transfer  of  the  note. 
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Inasmuch  as  the  first  prayer  presented  by  the  appellant 
placed  the  burden  of  proof  upon  the  appellee  to  show  bona 
fides  in  his  purchase  of  the  note,  in  the  event  of  the  jury  find- 
ing the  circumstances  indicative  of  the  existence  of  imperfec- 
tions in  its  indorsement,  we  think,  for  the  reasons  already 
assigned,  that  it  correctly  presented  the  law  of  the  case  in 
this  respect,  and  that  it  should  consequently  have  been 
granted.  It  places  the  burden  of  proof  where  the  law  re» 
quires  it  to  rest,  under  such  circumstances,  and  forbids  a  re- 
covery unless  the  holder  of  the  note  satisfied  the  jury  that  he 
was  the  bona  fide  owner  for  value  before  maturity,  without 
notice  or  knowledge.  There  is  no  room  to  doubt  the  correct- 
ness of  this  prayer  under  the  authority  of  Totten  v.  Bucy,  5? 
Md.  452,  and  the  cases  there  referred  to.  The  refusal  of  the 
court  to  grant  it  was  such  an  error  as  requires  a  reversal  of 
the  judgment. 

By  the  second  prayer  of  the  appellant  the  court  was  asked 
to  instruct  the  jury  to  the  effect  that,  in  determining  whether 
the  plaintiff  acted  in  good  faith  in  purchasing  the  note,  the 
jury  might  consider  the  circumstances  in  the  knowledge  of 
the  plaintiff  at  that  time,  and  if  they  should  find  that  there 
was  anything  in  those  circumstances  calculated  to  excite  the 
suspicion  of  a  reasonable  man,  who  desired  to  avoid  partici- 
pation in  the  circulation  of  a  fraudulent  note,  and  calculated 
to  cause  such  a  man  to  make  proper  inquiry  as  to  its  bona 
fides,  and  that  plaintiff  failed  to  make  such  inquiries,  that 
then  they  might  infer  want  of  good  faith  from  such  conduct. 
The  action  of  the  court  in  rejecting  this  prayer  was  without 
error.  It  is  true  that  at  one  time  this  doctrine  obtained  the 
sanction  of  the  courts:  GUI  v.  Cubitt,  3  Barn.  &  C.  466;  but 
it  was  soon  questioned:  Backhouse  v.  Harrison,  5  Barn.  & 
Adol.  1098;  and  was  finally  distinctly  overruled:  Goodman  v. 
Harvey,  4  Ad.  &  E.  870. 

In  Murray  v.  Lardner,  2  Wall.  110,  the  leading  cases  on 
both  sides  of  this  question  are  fully  and  ably  reviewed.  The 
supreme  court  states  the  law  on  this  subject  in  these  words: 
"Suspicion  of  defect  of  title,  or  the  knowledge  of  circumstances 
which  would  excite  such  suspicion  in  the  mind  of  a  prudent 
man,  or  gross  negligence  on  the  part  of  the  taker  at  the  time  of 
the  transfer,  will  not  defeat  his  title.  That  result  can  be  pro- 
duced only  by  bad  faith  on  his  part The  rule  laid  down 

in  the  class  of  cases  of  which  Gill  v.  Cubitt,  3  Barn.  &  C.  466, 
is  the  antitype,  is  hard  to  comprehend  and  difficult  to  apply. 
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One  innocent  holder  may  be  more  or  less  suspicious  under  simi- 
lar circumstances  at  one  lime  than  at  another;  and  the  same 
remark  applies  to  prudent  men.  One  prudent  man  may  also 
suspect  where  another  would  not,  and  the  standard  of  the  jury 
may  be  higher  or  lower  than  that  of  other  men  equally  pru- 
dent in  the  management  of  their  affairs.  The  rule  established 
by  the  other  line  of  decisions  had  the  advantage  of  greater 
clearness  and  directness."  The  same  rule  was  applied  by  this 
court  in  Totten  v.  Bucy,  57  Md.  452,  where  it  is  said:  "The 
question  is  not  what  facts  the  knowledge  of  which  will  or  will 
not  be  suflBcient  to  put  the  party  on  inquiry,  but  the  question 
is,  whether  the  party  had  knowledge  of  the  infirmity  of  the 
note  at  the  time  of  the  transfer  to  him;  or  in  other  words, 
whether  he  procured  the  note  in  good  faith  for  valuable  con- 
sideration." See  also  Com.  &  Farm.  Nat.  Bank  v.  First  Nat. 
BanJc,  30  Id.  11.  See  also  Cromwell  v.  County  of  Sac,  96  U.  S. 
51.  The  question  is  one  of  fraud  or  bad  faith  on  the  part  of 
the  taker  of  the  note,  and  that  is  as  susceptible  of  proof  by 
circumstantial  as  by  direct  evidence.  If  it  is  sought  to  be 
established  by  the  former  medium  of  proof,  its  existence  is 
simply  a  conclusion  drawn  from  all  the  facts  offered  in  evi- 
dence; and  that  conclusion  cannot  be  made  to  depend  upon 
any  such  uncertain  and  fluctuating  standard  as  the  supposed 
conduct,  under  similar  circumstances,  of  prudent  men,  or  the 
suspicions  that  such  men  might  entertain.  All  the  facts  at- 
tending the  transaction  are  admissible  in  evidence;  and  from 
those  facts,  without  reference  to  the  supposed  or  assumed  con- 
duct of  others  if  situated  in  the  same  way,  the  jury  are  to  find 
the  fact  alleged, — the  imputed  fraud  or  bad  faith, — if  it  can 
be  fairly  and  reasonably  inferred  therefrom.  There  was 
therefore  no  error  committed  by  the  rejection  of  this  prayer. 

By  the  third  prayer,  the  court  was  asked  to  instruct  the 
jury  that  if  they  should  find  that  the  note  was  procured  by 
fraud,  or  was  fraudulently  negotiated,  then,  even  though  they 
should  find  that  the  plaintiff  purchased  the  note  before  ma- 
turity, in  good  faith,  for  value,  without  notice  as  to  such  fraud, 
the  plaintiff  would  only  be  entitled  to  recover  the  amount  ac- 
tually paid  for  the  note,  with  interest  in  the  discretion  of  the 
jury. 

There  was  no  error  in  the  rejection  of  this  prayer.  It  must 
be  admitted,  however,  that  there  is  some  diversity  of  opinion 
^th  respect  to  the  legal  proposition  it  asserts.  That  proposi- 
tion H  broadly  stated  in  1  Daniel  on  Negotiable  Instruments, 
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Bee.  758,  and  in  2  Randolph  on  Commercial  Paper,  sec.  452; 
but  it  seems  to  us  that  the  authorities  quoted  or  referred  to  by 
these  authors  do  not,  with  a  few  exceptions,  support  the  text. 
In  our  opinion,  the  weight  of  authority  and  the  reason  of  the 
law  are  decidedly  the  other  way.  It  would  protract  this  opin- 
ion to  an  unreasonable  length  if  we  were  to  review  each  of  the 
cases  relied  on  by  the  appellee,  and  each  of  those  referred  to 
by  the  text-writers;  but  it  may  be  stated  as  the  result  of  a 
careful  examination  of  them  that,  with  but  few  exceptions, 
they  may  be  classified  under  three  heads,  viz.:  1.  Cases  where 
the  note  sued  upon  had  been  taken  bona  fide  as  collateral 
security  for  a  less  amount  from  a  party  who  held  it  subject  to 
equities  or  defenses;  2.  Cases  where  the  consideration  agreed 
to  bo  paid  for  the  purchase  of  the  note  had  been  paid  only  in 
part,  without  notice  or  knowledge  of  the  infirmities  attaching 
to  the  note,  and  the  residue  of  the  consideration  had  been  paid 
after  the  purchaser  received  such  notice;  and  3.  Where  the 
note  has,  under  the  provision  of  some  statute,  been  declared 
void  because  tainted  with  usury. 

Of  the  first  class,  the  case  of  Allaire  v.  Rartshome,  21  N.  J. 
L.  663,  97  Am.  Dec.  175,  is  an  illustration.  In  that  case, 
Hartshome  sued  Allaire  on  a  note  of  fifteen  hundred  dollars 
at  ninety  days,  made  by  Allaire.  The  note  had  been  mis- 
applied by  one  Pettis,  to  whom  it  had  been  intrusted.  He 
pledged  it  to  the  plaintiff  as  a  security  for  $750  borrowed  on 
Hartshorne's  check,  and  also  as  security  for  a  four-hundred- 
dollar  acceptance.  The  court  charged  the  jury  that  if  any 
consideration  was  given  by  the  plaintiff  for  the  note,  "  they 
should  not  limit  their  verdict  to  the  amount  so  given,  but 
should  find  the  whole  amount  due  on  the  face  of  the  note." 
The  case  was  carried  to  the  court  of  errors  and  appeals  of 
New  Jersey.  The  court  reversed  the  judgment,  and  held  that, 
although  a  bona  fide  holder,  Hartshome  could  recover  only 
the  amount  of  his  advances.  The  case  of  Dresser  v.  Missouri 
and  Iowa  R'y  Const.  Co.,  93  U.  S.  92,  belongs  to  the  second 
class.  In  this  class  of  cases,  the  courts  have  limited  the  re- 
covery to  the  sum  paid  before  the  purchaser  was  chargeable 
with  notice  of  the  infirmities  of  the  note;  and  have  refused  to 
allow  a  recovery  of  the  sum  paid  after  obtaining  such  notice, 
upon  the  ground  that,  as  to  the  sum  last  paid,  he  was  not  a 
bona  fide  purchaser  without  notice. 

The  case  of  Eastman  v.  Shaw,  65  N.  Y.  522,  and  the  case  of 
Sauerwein  v.  Brunner,  1  Harr.  &  G.  478,  fall  within  the  third 
class. 
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Neither  of  these  classes  of  cases  is  applicable  here.    Those 
which  are  directly  in  point  are  so  opposed  to  the  fundamental 
principles  governing  the  transfer  of  and  the  acquisition  of 
title  to  commercial  paper,  and  are  so  emphatically  repudiated 
by  the  very  highest  authority,  that  we  do  not  feel  warranted 
in  following   them.     Commercial   paper  may  be  sold    and 
bought  for  what  it  will  bring.    One  who  buys  it  in  good  faith, 
before  maturity,  for  value,  without  notice  or  knowledge  of  any 
defects  in  it,  acquires  a  title  to  it  good  against  the  world: 
Murray  v.  Lardner^  supra.    The  title  thus  purchased  is  not  a 
title  to  a  part  of  the  note,  but  to  the  whole  note.     Such  a  pur- 
chaser becomes  the  absolute  owner  of  it,  with  every  incident 
and  right  of  complete  ownership.     But  the  doctrine  of  the 
prayer  we  are  considering  limits  and  qualifies  the  purchaser's 
title  and  ownership,  and  though  he  may  have  acted  in  the 
most  absolute  good  faith,  restricts  his  right  of  recovery  to  the 
sum  actually  paid  by  him  for  the  instrument.    The  adoption 
of  such  a  doctrine  would  in  a  great  measure  fetter  and  im- 
pede the  negotiability  of  all  commercial  paper  sold  at  a  dis- 
count, and  would  require  the  purchaser,  for  his  own  protection, 
to  make  inquiry  in  regard  to  the  origin  and  transfer  of  the 
note,   or  to  take  it  without  such  inquiry  at  his  peril.    This 
would  be  disastrous  in  its  consequences,  and  is  in  direct  op- 
position to  the  best  considered  cases.    In  the  case  of  Dresser 
V.  Missouri  and  Iowa  K'y  Const.  Co.,  supra,  suit  was  brought 
by  a  bona  fide  indorsee  against  the  maker,  and  it  was  shown 
that  the  holder  agreed  to  purchase  before  maturity  and  in 
good  faith;  that  he  paid  part  of  the  purchase-money,  but  be- 
fore paying  the  residue  he  was  made  aware  of  the  fraud 
through  which  the  note  was  procured,  but  notwithstanding 
that  knowledge,  he  paid  the  residue.     He  claimed,  however, 
that  he  was  entitled  to  recover  in  full;  but  he  was  restricted 
to  a  recovery  of  the  amount  paid  before  receiving  such  notice. 
The  court  uses  this  language:  "  The  argument  of  the  plaintiff 
in  error  is,  that  negotiable  paper  may  be  sold  for  such  sum  as 
the  parties  may  agree  upon,  and  that,  whether  such  sum  is 
large  or  small,  the  title  to  the  entire  paper  passes  to  the  pur- 
chaser.   This  is  true,  and  if  the  plaintifif  had  bought  the  notes 
in  suit  for  five  hundred  dollars  before  maturity,  and  without 
notice  of  any  defense,  and  paid  that  sum,  or  given  his  nego- 
tiable note  therefor,  the  authorities  cited  show  that  the  whole 
interest  in  the  notes  would  have  passed  to  him,  and  he  could 
have  recovered  the  full  amount  due  upon  them." 
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This  same  question  is  also  very  fully  considered  by  the  su- 
preme court  of  the  United  States  in  Cromwell  v.  County  of  Sac^ 
96  U.  S.  51.  That  was  a  case  where  bonds  issued  by  a  county, 
and  alleged  to  be  tainted  with  fraud  in  their  inception,  were 
purchased  in  good  faith  without  notice  of  the  fraud,  before 
maturity,  for  a  sum  below  their  par  value;  and  it  was  insisted 
that  the  holder  could  only  recover  the  amount  paid  by  him, 
and  not  the  face  value.  The  court  says:  "We  are  of  opinion 
that  a  purchaser  of  a  negotiable  security  before  maturity,  in 
cases  where  he  is  not  personally  chargeable  with  fraud,  is  enti- 
tled to  recover  its  full  amount  against  the  maker,  though  he 
may  have  paid  less  than  its  par  value,  whatever  may  have  been 
its  original  infirmity.  We  are  aware  of  numerous  decisions  in 
conflict  with  this  view  of  the  law;  but  we  think  the  sounder  rule, 
and  the  one  in  consonance  with  the  common  understanding  and 
usage  of  commerce,  is,  that  the  purchaser,  at  whatever  price 

takes  the  benefit  of  the  entire  obligation  ci  the  maker 

This  rule  in  no  respect  impinges  upon  the  doctrine  that  one 
who  makes  only  a  loan  upon  such  payer,  or  takes  it  as  col- 
lateral security  for  a  precedent  debt,  may  be  limited  in  hia 
recovery  to  the  amount  advanced  or  secured."  We  do  not 
deem  it  necessary  to  allude  to  other  cases  upon  this  subject. 

For  the  errors  indicated  in  granting  the  instruction  of  the 
appellee  taking  from  the  jury  the  question  of  the  appellee's 
bona  fides  in  acquiring  the  note,  and  in  rejecting  the  first 
prayer  of  the  appellant,  the  judgment  must  be  reversed,  and  a 
new  trial  will  be  awarded. 


Meek  Waiit  or  CoNsn>BaATiON  tor  Kegotiablk  iMSTKUMSiiT  will  not 
Avail  against  indorsee  for  value,  before  maturity,  and  without  notice,  and 
it  is  only  in  cases  where  a  strong  suspicion  of  fraud  is  raised  that  the  plain- 
ti£f  is  bound  to  show  under  what  circumstances  he  became  the  bolder:  New 
BanoverBattk  v.  Bridgera,  98  N.  O.  67;  2  Am.  St.  Rep.  317,  and  note. 
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Edwards  v.  Bowdbn. 

199  NOBTH  Cabolima,  80.} 
DkKSS.  — OSNKSAIi  RULB  13  THAT  DEED  MUST  BB  UPHELD  if  possible,  and 

the  terms  and  phraseology  of  description  will  be  interpreted  to  that  end 
if  this  can  reasonably  be  done  consistently  with  the  principles  and  rules 
of  law. 
Description  in  Deed  of  "a  tract  of  land  lying  in  Greene  County,  North 
Carolina,  adjoining  the  lands  of  Patrick  Lynch  and  R.  N.  Bowden,  situ- 
ate on  the  east  side  of  the  road  leading  from  Jerusalem  Church  to  Pat- 
rick  Lynch's,  it  being  a  portion  of  their  paxt  of  the  original  Gray  R. 
Pridger  tract,  and  containing  fifty  acres,"  sufficiently  points  to  a  par- 
ticular tract  of  land,  so  described  as  that  it  may  be  identified  by  proper 
parol  evidence. 

Action  to  foreclose  a  mortgage.  The  head-note  and  opin- 
ion state  the  case. 

W.  C.  Monroe^  for  the  plaintiffs. 

Mereimon,  J.  Generally,  if  the  description  of  the  land  in- 
tended to  be  embraced,  and  the  title  thereto  conveyed  by  the 
deed,  is  so  indefinite  or  uncertain  as  that  it  fails  to  designate 
the  land  meant,  the  deed  is  inoperative  and  void.  It  is,  how- 
ever, a  general  rule  that  the  deed  must  be  upheld  if  possible, 
and  the  terms  and  phraseology  of  description  will  be  inter- 
preted with  that  view  and  to  that  end  if  this  can  reasonably 
be  done.  The  court  will  effectuate  the  lawful  purpose  of  deeds 
and  other  instruments  if  this  can  be  done  consistently  with 
the  principles  and  rules  of  law  applicable:  Proctor  v.  Poolf  4 
Dev.  370. 

m 
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We  think  that  the  description  in  the  deed  in  question  of 
the  land  embraced  by  it  sufficiently  points  to  a  particular 
tract  of  land, — not  an  indefinite  and  undefined  part  of  a 
tract,  but  a  certain  tract  bo  described  as  that  it  may  be 
ascertained. 

If  the  words  "it  being  a  portion  of  their  part  of  the  original 
Gray  R.  Pridger  tract,  and  containing  fifty  acres,"  be  omitted 
from  the  description,  it  would  be  substantially  like  that  held 
to  be  sufficient  in  Kitchen  v.  Herring,  7  Ired.  Eq.  190.  The 
words  in  that  case  were  "a  certain  tract  of  land  lying  on  the 
southwest  side  of  Black  River,  adjoining  the  lands  of  William 
Haffland  and  Martial,"  and  in  McLawhorn  v.  Worthington,  98 
N.  C.  199,  the  description  held  to  be  sufficient  was,  "all  that 
tract  or  parcel  of  land  situate  in  said  county,  and  bounded  as 
follows:  Adjoining  the  lands  of  Augustus  Braxton,  James 
Hines,  T.  N.  Manning,  Cobb  Tripp,  and  others,  containing 
860  acres,  more  or  less."  So  that  if  the  words  of  description 
were  only  these:  "A  tract  of  land  lying  in  Greene  County,  North 
Carolina,  adjoining  the  lands  of  Patrick  Lynch,  and  R.  N.  Bow- 
den, situate  on  the  east  side  of  the  road  leading  from  Jerusalem 
Church  to  Patrick  Lynch's,"  there  could  be  no  reasonable 
question  as  to  the  sufficiency  of  the  description.  Then  do  the 
additional  words,  "it  [the  land]  being  a  portion  of  their  part 
[that  is,  the  part  of  Patrick  Lynch  and  R.  N.  Bowden]  of  the 
original  Gray  R.  Pridger  tract,  and  containing  fifty  acres," 
control  the  description,  and  render  it  insufficient?  We  think 
not. 

The  last-recited  words  were  not  the  principal  or  leading 
words  of  description,  but  intended  simply  to  give  the  descrip- 
tion more  particularity  by  designating  the  land  as  "a  tract 
lying,"  etc.,  "  it  being  a  portion  [a  designated,  described  por- 
tion] of  their  part,"  etc.;  that  is,  a  tract  of  fifty  acres  identified 
and  taken  from  "  their  part  of  the  original,"  etc.  Hence  the 
land  is  described  as  "a  tract,"  a  body  of  land  having  distinctive 
identity,  "adjoining  the  lands  of,"  etc.  How  could  it  adjoin  the 
lands  of  the  persons  named  if  it  were  not  designated  by  some 
boundary?  If  it  were  a  confused,  undescribed  portion  of  "their 
part  of  the  original  Gray  R.  Pridger  tract,"  it  is  not  at  all 
probable  that  it  would  have  been  described  as  "a  tract  of  land 
lying,"  etc.,  adjoining  "their"  land. 

The  interpretation  of  the  description  of  the  land  we  have 
thus  given,  it  seems  to  us,  is  reasonable,  and  it  renders  the  deed 
operative,  if  the  plaintiflT  can  on  the  trial,  by  proper  evidence, 
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identify  the  land  as  described  in  the  deed.    He  must  give  evi- 
dence of  a  tract  of  land  as  designated. 
Error.  

Respecting  Descriptions  in  Deeds,  That  is  Certain  Which  mat  bk 
Made  Certain:  Nixon  v.  ParCer,  34  Miss.  697;  69  Am.  Deo.  408;  Pursley  v, 
Hayes,  22  Iowa,  1 1 ;  92  Am.  Dec.  350;  and  any  description  will  be  held  good 
that  will  enable  one  to  identify  the  land:  Js'elson  v.  Brodluick,  44  Mo.  596; 
100  Am.  Dec.  328;  Oreen  v.  Jordan,  83  Ala.  220;  3  Am.  St.  Rep.  711. 


Pitt  v.  Moore. 

[99  NoETH  Carolina,  85.J 

Specifio  Performance.  —  Parol  Contract  to  Convey  Land  will  not  be 
Specifically  Enforced,  unless  the  defendant,  in  his  ansM'er,  submits  to 
perform  the  parol  agreement  as  charged  in  the  complaint,  or  unless  be 
admits  it,  and  neither  by  plea  nor  answer  insists  upon  the  statute  of 
frauds. 

Although  Parol  Agreement  to  Sell  Land  will  not  be  Enforced, 
yet  the  party  repudiating  the  contract  will  not  be  allowed  to  enjoy'tha 
benefits  of  permanent  improvements  put  upon  the  land  by  one  relying 
on  the  contract  without  compensation  for  the  additional  value  arising 
from  Buch  improvements. 

Parties.  —  Rights  of  Mortgagees  of  Lands  may  bb  Affected  in  an 
action  for  an  accounting  in  which  it  may  become  necessary  to  sell  the 
lands  and  distribute  the  proceeds,  and  they  ought,  therefore,  to  be  made 
parties  to  such  action. 

Civil  action  brought  by  M.  B.  Pitt,  executor  of  the  will  of 
James  Lawrence,  deceased,  against  E.  L.  Moore. 

J.  L.  Bridgers,  for  the  appellant. 

/.  B.  Batchelor,  for  the  respondent. 

Davis,  J.  It  is  alleged  and  admitted  that  James  Lawrence, 
late  of  Edgecombe,  died  in  said  county  in  1884,  leaving  a  last 
will  and  testament,  which  was  duly  proved,  and  the  plaintiff, 
executor  therein  named,  duly  qualified  as  such,  and  that,  by 
the  terms  of  said  will,  he  is  authorized  to  sell  the  interest  of 
his  testator  in  the  property  mentioned  in  the  pleadings.  It 
also  appears  that,  at  the  time  of  the  death  of  the  testator,  and 
for  some  time  prior  thereto,  he  and  the  defendant  were  part- 
ners and  tenants  in  common  of  certain  mill  property,  situated 
near  the  village  of  Sparta,  in  Edgecombe  County,  each  owning 
one-half  interest. 

It  is  further  alleged,  among  other  things,  that  the  testator 
and  defendant  carried  on  a  general  milling  business  at  the 
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mill  owned  by  them,  and  that,  for  the  better  utilization  of  the 
property,  the  mill-house  and  a  double  tenement-house  used 
therewith  "were  moved  about  forty  yards  up  stream,  where  a 
new  dam  had  been  built  for  more  than  twenty  years,  which 
said  dam  is  upon  the  lands  of  the  said  Moore,  on  the  one  side 
of  the  stream,  and  the  lands  of  Lawrence  and  Moore  on  the 
other,  and  was  built  at  a  place  on  the  stream  formerly  cov- 
ered by  the  mill-pond,  and  the  mill  was  built  on  the  land  of 
Moore,  immediately  below  said  dam,  and  above  the  old  dam, 
and  the  opposite  side  of  said  stream  belongs  to  Moore  and 
Lawrence,  the  mill-wheel  now  being  at  a  place  in  the  mill- 
pond  as  it  was  constructed  before  the  old  dam  broke  and  the 
new  one  built;  he  (Moore)  agreeing  and  contracting,  in  con- 
sideration of  a  payment  made  by  said  Lawrence  to  him,  to 
convey  by  deed  a  title  in  fee  to  one-half  interest  in  the  site 
or  parcel  of  land  on  which  said  houses  were  located  after  the 
changes  mentioned, — being  about  one  tenth  of  an  acre, — so 
that  it  should  become  the  common  property  of  the  partner- 
ship." 

The  complaint  further  alleges  that  the  defendant  promised, 
from  time  to  time,  to  convey  to  the  testator  his  half-interest 
in  the  new  site,  as  set  forth,  and  has  repeatedly  admitted  the 
payment  therefor  by  said  testator,  but  he  never  conveyed 
said  title  in  the  lifetime  of  the  testator,  and  that  since  his 
death  the  plaintiff  executor  has  demanded  of  the  defendant 
"  that  he  convey  said  title  to  those  lawfully  entitled  thereto, 
which  he  has  refused  to  do,  alleging  that  the  entire  property 
was  his,  and  that  he  did  not  intend  to  account  for  it  in  any 
way." 

The  complaint  also  alleges  that  the  defendant  is  insolvent; 
that  up  to  the  time  of  the  death  of  the  testator  ho  and  the 
defendant  divided  the  tolls  weekly;  that  the  plaintiff  has  de- 
manded that  the  defendant  continue  to  make  such  a  division 
until  the  property  could  be  divided  by  sale,  but  that  the  de- 
fendant refuses  to  so  divide,  but  takes  and  appropriates  the 
entire  tolls,  etc.,  to  the  irreparable  damage  of  the  estate  of 
the  plaintiff's  testator,  and  he  asks  for  judgment  declaring 
that  the  estate  of  his  testator  is  entitled  to  an  interest  of  one 
half  in  the  properly;  that  a  sale  be  ordered  and  a  receiver 
appointed,  etc. 

The  answer,  so  far  as  it  is  material,  states,  in  substance, 
that  after  operating  the  mill  by  plaintiff's  testator  and  defend- 
ant on  the  first  site  until  about  eight  years  prior  to  this  action, 


Feb.  1888.]  Pitt  v.  Moore.  491 

"the  mill-house  and  machinery  in  it  was,  by  their  joint  ac- 
tion, removed  up  the  stream,  and  put  upon  lands  then  in 
possession  of  the  defendant,  which  he  had  thereafter  conveyed 
by  mortgage  to  A.  T.  Bruce  &  Co.,  and  that  said  Bruce  &  Co. 
had  no  notice  of  such  removal  until  it  was  accomplished,  and 
they  are  still  the  owners  of  the  same  as  mortgagees";  that 
neither  before  the  removal  of  the  mill,  nor  at  the  time  of  its 
removal,  was  anything  said  by  plaintiff's  testator  to  the 
defendant  about  purchasing  the  land,  and  the  first  time  the 
subject  was  mentioned  between  them  was  about  a  year  after 
the  removal,  when  the  testator  said  to  the  defendant;  "Wo 
have  never  agreed  about  the  price  of  the  land  where  the  mill 
now  sets  ";  to  which  defendant  replied  that  he  "was  ready  to 
fix  the  price  and  execute  the  deed  for  it";  when  the  plaintiff's 
testator  said  "it  made  no  difference  about  a  deed,  so  he  kept 
it  as  long  as  he  lived,  he  was  satisfied."  They  continued 
thereafter  to  operate  the  mill  by  managers  of  their  selection, 
and  to  divide  the  proceeds  equally,  till  the  death  of  the  tes- 
tator. He  describes  the  location,  and  says  that  when  removed 
every  part  of  the  mill  was  put  upon  his  land,  and  denies  that 
he  ever  promised,  except  as  stated,  "  to  make  title  to  plain- 
tiff's testator  for  one-half  interest  in  the  present  mill  site,  or 
that  he  has  ever  admitted  that  he  has  received  payment  there- 
for," etc. 

He  denies  that  he  is  insolvent.  It  was  agreed  that  the 
mortgage  to  Bruce  &  Co.  was  executed  subsequent  to  the  erec- 
tion of  the  mill  on  the  present  site,  and  that  they  knew 
nothing  of  any  agreement  between  plaintiff's  testator  and  the 
defendant,  and  that  the  following,  which  shall  be  taken  in 
lieu  of  a  copy  of  the  mortgage,  is  all  therein  pertaining  to  the 
mill  property  in  controversy,  to  wit:  "Also  my  one-half  inter- 
est in  the  five  acres  of  land  sold  by  said  Moore  to  George  C. 
Sugg,  and  afterwards  sold  by  his  administratrix,  including 
the  large  grist-mill  and  fixtures,  and  all  the  personal  property 
used  therewith,  known  as  the  Sparta  Mills." 

There  was  no  evidence  in  writing  of  any  agreement  or  con- 
tract in  regard  to  the  removal  or  erection  of  the  mill  upon  the 
land  of  the  defendant,  and  he  objected  to  the  first  and  sixth 
issues,  as  there  was  no  evidence,  other  than  parol,  bearing 
upon  them;  and  he  insisted  that,  whether  claiming  under  the 
parol  contract  for  the  purchase  of  an  interest  in  the  land,  or 
under  a  license,  the  plaintiff  must  fail. 

The  following  are  the  issues  submitted  (the  first  and  sixth 
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objected  to  by  defendant),  with  the  responses  thereto,  and 
judgment  of  the  court:  — 

"1.  Did  the  defendant  promise  to  execute  a  deed  to  Law- 
rence for  one  half  of  the  present  mill  site?    A.  Yes. 

"  2.  Did  Lawrence  pay  the  defendant  for  the  one-half  inter- 
est?   A.   No. 

"3.  If  not,  what  is  the  value  of  one  half  of  the  land  on 
which  the  mill  sets?    A.   Ten  dollars. 

"  4.  What  is  the  value  of  the  permanent  imi^rovements  put 
upon  the  land  of  the  defendant  by  the  defendant  and  Lawrence 
as  copartners?     A.   Fifteen  hundred  dollars. 

"5.  Did  Lawrence  contribute  his  half  of  the  expenses  in- 
curred by  the  erection  of  the  same?    A.   Yes. 

"  G.  Was  the  mill  moved  by  Lawrence  and  defendant  upon 
defendant's  land  with  the  understanding  and  agreement  that 
the  land  was  to  be  partnership  property  upon  the  payment  by 
Lawrence  of  one  half  the  value  of  the  land?    A.  Yes. 

"  Upon  the  verdict  the  plaintiff  moved  for  the  judgment  of 
the  court  declaring  a  lien  upon  the  land  upon  which  the  mill 
sets,  and  the  permanent  improvements  thereon,  to  the  extent  of 
one  half  the  value  of  said  permanent  improvements  as  found 
by  the  jurj',  and  the  appointment  of  a  commissioner  to  sell  the 
land  and  improvements  to  enforce  tho  lien,  unless  the  defend- 
ant shall  in  the  mean  time  pay  off  and  discharge  the  same. 
Upon  consideration,  it  is  adjudged  by  the  court  that  the  mo- 
tion is  disallowed,  and  tho  defendant  moving  for  judgment  non 
obstante  veredicto,  it  is  adjudged  by  the  court  that  the  defend- 
ant go  without  day." 

1.  Is  the  plaintiff  entitled  to  have  a  specific  performance  of 
the  promise  made  by  the  defendant  to  execute  to  his  testator 
a  deed  for  one  half  of  the  mill  site? 

The  plaintiff  insists  that,  though  not  in  writing,  the  contract 
as  alleged  is  substantially  admitted  by  the  defendant,  and  the 
equity  of  the  plaintiff  not  denied,  and  that  the  objection  that 
it  was  not  in  writing,  but  by  parol,  could  only  be  taken  by 
answer,  and  as  the  statute  was  not  set  up  as  a  defense  in  th« 
answer,  that  question  is  not  before  the  court. 

We  take  a  different  view. 

The  defendant  does  not  admit  any  payment  or  performance, 
or  part  performance,  by  the  testator,  so  far  as  it  relates  to  any 
contract  or  agreement  for  the  purchase  of  or  title  to  the  land 
to  which  the  mill  was  moved. 

There  is  not  only  the  fact,  as  found,  that  the  testator,  Law- 
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rence,  never  paid  the  defendant  for  the  one-half  interest,  but 
the  plaintiff  fails  to  set  out  the  consideration  or  price  to  be 
paid,  which  is  an  essential  and  necessary  part  of  the  contract. 
It  is  true,  the  jury  finds  that  there  was  an  agreement  to  con- 
vey, and  that  the  land  was  to  be  partnership  property,  and 
that  it  was  worth  ten  dollars;  but  what  was  the  contract  price? 
None  is  alleged  in  the  complaint,  and  none  seems  to  have  been 
agreed  on.  The  law  required  the  contract  to  be  in  writing, 
and  there  is  nothing  to  distinguish  it  from  Gulley  v.  Macy,  84 
N.  C.  434,  and  like  cases,  in  which  it  is  held  that  the  courts 
will  not  enforce  parol  agreements  for  the  sale  of  land,  unless 
in  cases  when  the  defendant  in  his  answer  submits  to  perform 
the  parol  contract  as  charged  in  the  complaint,  "or  when 
he  admits  it,  and  neither  by  plea  nor  answer  insists  on  the 
statute." 

2.  Is  the  defendant  liable  to  the  estate  of  plaintiff's  testator 
for  the  permanent  improvements  put  upon  the  land  jointly  by 
the  testator  and  the  defendant,  to  the  extent  of  the  one  half  of 
the  costs  thereof  paid  by  said  testator? 

Whatever  may  have  been  the  ancient  rule,  it  is  now  well  set- 
tled by  many  decisions,  from  Baker  v.  Carson,  1  Dev.  &  B,  Eq . 
381,  in  which  there  was  a  divided  court,  but  RufiBn,  C.  J.,  and 
Gaston,  J.,  concurring,  and  Albea  v.  Griffin,  2  Id.  9,  by  a 
unanimous  court,  to  Hedgepethy.  Rose,95  N.  C.  41,  that  where 
the  labor  or  money  of  a  person  has  been  expended  in  the 
permanent  improvement  and  enrichment  of  the  property  of 
another  by  a  parol  contract  or  agreement  which  cannot  be 
enforced  because,  and  only  because,  it  is  not  in  writing,  the 
party  repudiating  the  contract,  as  he  may  do,  will  not  be 
allowed  to  take  and  hold  the  property  thus  improved  and  en- 
riched, "  without  compensation  for  the  additional  value  which 
these  improvements  have  conferred  upon  the  property,"  and 
it  rests  upon  the  broad  principle  that  it  is  against  conscience 
that  one  man  shall  be  enriched  to  the  injury  and  cost  of 
another,  induced  by  his  own  act. 

In  the  case  before  us,  the  land  on  which  the  mill  was  situ- 
ated was  of  little  value, — only  ten  dollars, — the  improvements 
put  upon  it  more  valuable, — worth,  by  the  finding  of  the  jury, 
fifteen  hundred  dollars, — and  put  up  by  the  plaintiff's  testa- 
tor and  the  defendant  at  their  joint  expense,  with  the  under- 
standing and  agreement  that  they  should  own  the  properly  as 
partners,  and  they  continued  to  deal  with  it  as  partnership 
property  down  to  the  death  of  the  testator.     While  this  agree- 
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ment  cannot  be  enforced  as  a  valid  contract  for  the  sale  of 
land,  equity  will  not  permit  the  defendant  to  enjoy  the  ben- 
efits of  its  without  compensation.  It  was  not  by  his  mere 
license  that  the  improvements  were  put  upon  his  land, — it 
was  coupled  with  an  expenditure  of  money  by  which  the  land 
was  improved,  and  therefore  coupled  with  an  interest,  which 
gave  to  the  testator  rights  of  which  the  defendant  cannot  de- 
prive him  by  a  repudiation  of  his  parol  agreement:  Will.  & 
Tar.  R.  R.  Co.  v.  Battle,  66  N.  C.  541. 

In  Bridges  v.  Purcelly  1  Dev.  <fe  B.  492,  it  is  left  an  open 
question  "  whether  a  license  to  do  an  act  which,  in  its  conse- 
quences, permanently  affects  the  property  of  him  who  gives  it, 
when  so  acted  on  that  what  is  done  cannot  be  conveniently 
undone,  may  be  regarded  as  a  grantee  of  an  interest  to  the  ex- 
tent of  the  consequences  thereby  authorized,  and  therefore  not 
revocable;  or  whether  the  license  does  not  necessarily  imply  a 
permission  for  the  thing  done  to  remain,  notwithstanding  the 
continuing  consequences;  and  therefore  the  licenser,  on  a  prin- 
ciple of  good  faith,  may  be  forbidden  to  withdraw  it,  without 
indemnifying  him  who  trusted  thereto."  The  settlement  of 
these  questions  was  not  necessary,  as  Judge  Gaston  said,  to 
the  determination  of  that  case,  but  we  think  that  they  have 
been  settled,  by  adjudications  since,  in  favor  of  the  equity  of 
those  who,  acting  in  good  faith,  have  expended  money  or  labor 
in  improving  the  property  of  others  in  whom  they  trusted. 
Such,  we  think,  is  the  equity  of  the  plaintiff  in  this  case. 

He  is  entitled  to  compensation  to  the  extent  of  one  half  of 
the  value  added  to  the  land  in  question  by  the  permanent  im- 
provements made  thereon. 

3.  It  is  conceded  that  by  the  terms  of  the  testator's  will  the 
plaintiff  has  authority  to  make  sale  of  his  interest  in  the  mill, 
but  the  defendant  objects  that  the  plaintiff  sets  up  a  partner- 
ship between  his  testator  and  the  defendant,  and  that  this 
action  cannot  be  maintained,  because  the  property,  being 
partnership  property,  vests  in  the  surviving  partner  under 
section  1326  of  the  code. 

The  action  is  substantially  for  the  settlement  of  the  part- 
nership, and  the  plaintiff  is  entitled  to  have  an  account,  and 
to  receive  one  half  of  the  net  profits  accrued  since  the  last 
settlement  between  the  defendant  and  his  testator,  and  one 
half  of  the  enhanced  value  to  the  land  by  reason  of  the  im- 
provements, and  this  relief  is  within  the  scope  of  the  plain- 
tiff's prayer,  and  warranted  by  his  complaint. 
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4,  It  appears  that  after  the  erection  of  the  mill,  A.  T.  Bruce 
&  Co.  became  the  mortgagees  of  the  defendant's  "  one-half  in- 
terest" in  the  property  in  question,  and  as  they  thereby  be- 
came the  legal  owners  of  defendant's  interest,  and  their  rights 
may  be  afiFected  by  the  settlement,  they  ought  to  be  made  par- 
ties to  this  action. 

There  is  error,  and  this  will  be  certified  to  the  end  that  fur- 
ther proceedings  may  be  had  in  accoi dance  with  this  opinion. 


Right  of  Person  to  Recovbb  Damages  fob  Failure  of  Other  Party 
TO  Perform  Contract  not  Valid  under  the  Statute  of  Frauds,  a3 
WHERE  Improvements  are  Put  on  Land,  or  Other  Acts  Done  Rely- 
ing UPON  Subcontracts.  — By  the  rigid  rules  of  the  common  law,  whoever 
put  improvementa  upon  real  estate  did  so  at  his  peril.  No  matter  though 
he  acted  in  good  faith  and  in  the  honest  conviction  that  the  land  was  his, 
whenever  any  other  party  judicially  established  his  title  to  the  land,  such 
party  had  a  right  to  all  the  improvements  situated  upon  it:  Parsons  v.  Moses, 
16  Iowa,  440;  Lunquest  v.  Ten  Eyck,  40  Id.  213;  Sussell  v.  Blake,  2  Pick.  507; 
Humphreys  v.  Newman,  61  Me.  40;  Bonner  v.  Wiggins,  52  Tex.  125.  But 
the  rule  of  the  civil  law  was  more  liberal,  and  permitted  one  who  had  made 
permanent  improvements  on  land  in  hia  possession,  under  the  bona  fide  belief 
that  he  was  the  owner  of  it,  to  exact  full  compensation  for  the  value  of  such 
improvements,  less  the  value  of  the  use  of  the  land,  before  he  could  be  com- 
pelled to  surrender  it:  Putnam  v.  Ritchie,  G  Paige,  390,  404.  Courts  of  equity 
adopted  this  rule  of  the  civil  law,  and  first  applied  it  in  cases  where  the  true 
owner  came  into  equity  as  a  complainant  seeking  an  account  against  the  pur- 
chaser for  mesne  profits  after  a  recovery  of  the  land  in  an  action  at  law,  or 
when  Buch  owner  had  only  an  equitable  title,  and  was  compelled  to  sue  in 
equity  for  a  recovery  of  the  land.  In  these  cases,  the  court  refused  its  aid 
to  the  complainant,  except  upon  the  terms  of  compensation  to  the  honafide 
purchaser  for  his  improvements:  Putnam  v.  Ritchie,  6  Paige,  390,  401;  Oreen 
V.  Biddle,  8  Wheat.  77;  Bomherger  v.  Turner,  13  Ohio  St.  263;  82  Am.  Dec. 
438;  Parsons  v.  Moses,  16  Iowa,  440;  Smith  v.  Drake,  23  N.  J.  Eq.  302;  Sale 
V.  Crutclifield,  8  Bush,  636;  Miner  v.  Beehman,  50  N.  Y.  337.  The  rule  thus 
adopted  in  equity  was  subsequently  imported  into  the  common-law  courts  in 
the  equitable  action  of  trespass  on  the  case  for  mesne  profits,  so  far  as  to 
limit  the  recovery  in  such  action  to  the  excess  of  profits  after  deducting  the 
value  of  the  permanent  improvements  made  on  the  land  by  the  defendant  in 
good  faith,  and  in  the  honest  belief  that  the  land  was  his:  Davtson  v  Qraw, 
29  W.  Va.  333,  336;  Putnam  v.  Tyler,  117  Pa.  St.  570,  588;  Walker  v.  Hum- 
bert, 55  Id.  407;  Jackson  v.  Loomis,  4  Cow.  168;  15  Am.  Dec.  347;  Wood  v. 
Wood,  83  N.  Y.  575;  Dams  v.  Louk,  30  Wis.  308;  Potts  v.  Cullum,  63  111.  217. 
The  equity  of  the  bonafde  possessor  who  had  made  lasting  and  permanent 
improvements  upon  lands  which  turned  out  to  be  another's  was  so  strong 
and  persuasive  as  to  force  its  recognition  to  this  partial  extent  by  courts  of 
law  without  the  aid  of  statute:  Parsons  v.  Moses,  16  Iowa,  440,  446.  And 
the  whole  doctrine  of  compensation  for  improvements,  except  as  fixed  and 
prescribed  by  statute,  commonly  known  as  "betterment  acts,"  is  an  out- 
growth of  equity,  and  rests  on  equitable  principles:  Barton  v.  Land  Co.,  27 
Kan.  634. 

Apart  from  local  statutes,  that  above  stated  was  the  full  extent  of  the 
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relief  to  a  bona  fide  purchaser  in  this  country,  until,  in  1841,  Judge  Story  de- 
cided  in  favor  of  the  power  of  courts  of  equity  to  grant  affirmative  relief  at 
the  suit  of  a  bona  fide  possessor  against  the  true  owner:  Brigld  v.  Boyd,  1 
Story,  478.  And  after  an  additional  hearing  of  the  same  case,  he  restated 
his  opinion,  "affirming  and  maintaining  the  broad  doctrine,  as  a  doctrine  of 
equity,  that,  so  far  as  an  innocent  purchaser  for  a  valuable  consideration, 
without  notice  of  any  infirmity  in  his  title,  has,  by  his  improvements  and 
meliorations,  added  to  the  permanent  value  of  the  estate,  he  is  entitled  to  a 
full  remuneration,  and  that  such  increase  of  value  is  a  lien  and  charge  on  the 
estate,  which  the  absolute  owner  is  bound  to  discharge  before  ho  is  to  be  re- 
stored to  his  original  rights  in  the  land  ":  Bright  v.  Boyd,  2  Story,  605.  See 
review  of  this  case  in  note  to  Scott  v.  Dunn,  1  Dev.  &  B.  Eq.  425;  30  Am. 
Dec.  178.  The  views  of  Judge  Story,  in  Bright  v.  Boyd,  supra,  were  adopted 
in  Herring  v.  Pollard,  4  Humph.  362,  40  Am.  Dec.  653,  the  court  holding  that 
a  party  making  improvements  upon  the  lands  of  another,  his  possession  being 
bona  fide  under  a  contract  to  purchase,  which  is  void  because  not  in  writing, 
can  recover  in  a  court  of  equity  the  value  of  such  improvements.  The  same 
was  held  in  Mathewa  v.  Davis,  6  Humph.  324,  and  the  doctrine  was  approved 
by  the  same  court  in  the  following  cases:  Humphreys  v.  HoUsinger,  3  Sneed, 
229;  Bhea  v.  Allison,  3  Head,  178;  Bainer  v.  Huddleston,  4  Heisk.  226;  Smoot 
V.  Smoot,  12  Lea,  274.  So  the  doctrine  has  been  recognized  and  adopted  by 
the  highest  courts  of  some  of  the  other  states:  See  Valle  v.  Fleming,  29  Mo. 
152;  77  Am.  Dec.  557;  Union  Hall  v.  Morrison,  39  Md.  281;  Dorn  v.  Dun- 
ham, 24  Tex.  366;  Hatcher  v.  Bi-iggs,  6  Or.  31;  McOee  v.  Wallis,  57  Miss.  598; 
34  Am.  Hep.  483.  And  the  supreme  court  of  North  Carolina  in  several  cases 
has  recognized  the  doctrine  of  betterments  to  the  extent  of  the  enhanced 
value  of  the  land,  where  the  contract  for  the  sale  of  land  has  been  rescinded, 
or  the  title  has  failed  by  reason  of  the  contract  not  being  in  writing:  Se« 
Wetherell  v.  Oorman,  74  N.  0.  603;  Hill  v.  Brower,  76  Id.  124;  Smith  v.  Stew- 
art, 83  Id.  406,  and  other  decisions  cited  in  the  principal  case.  Nevertheless, 
it  b  said  that  the  opinion  of  Judge  Story,  in  Bright  v.  Boyd,  supra,  "though 
often  favorably  quoted,  cannot  be  considered  as  the  established  law  of  this 
country,  apart  from  the  statute,  because  it  has  rarely  had  occasion  to  be  re- 
viewed, inasmuch  as  the  'betterment  acta'  have  become  the  predominant 
statutory  system  of  the  country":  Shipman,  J.,  in  Orisvxild  v.  Bragg,  18 
Blatchf.  202;  48  Conn.  577;  and  see  Taylor  v.  Foster,  22  Ohio  St.  255,  267. 
And  the  rule  that  the  value  of  improvements  can  be  used  at  the  utmost  only 
as  a  set-ofiP  against  the  rents  and  profits  claimed,  is  well  sustained  by  au- 
thority: See  Wood  v.  Wood,  83  N.  Y.  575;  Pulasid  County  v.  State,  42  Ark. 
118;  Davis  y.  Louk,  30  Wis.  308;  Putnam  v.  Tyler,  117  Pa.  St.  570,  588. 
Nor  will  a  court  of  equity  give  to  an  occupant  compensation  for  improve- 
ments, unless  there  are  circumstances  attending  his  possession  which  affect 
the  conscience  of  the  owner,  and  impose  an  obligation  upon  him  to  pay  for 
them  or  allow  for  their  value  against  a  demand  for  the  use  of  the  property: 
See  Putnam  v.  BUc/iie,  6  Paige,  390;  McLaughlinv.  Bamum,  31  Md.  425;  Mill 
V.  Hill,  3  H.  L.  Cas.  828;  Foley  \.  Kirk,  33  N.  J.  Eq.  171;  Cole  v.  Johnson,  53 
Miss.  94;  Ooodunn  v.  Lyon,  4  Port.  297.  A  purchaser  of  land  by  parol,  who 
has  failed  to  comply  with  his  contract,  and  abandoned  the  possession  without 
the  fault  of  the  vendor,  is  not  entitled  to  recover  for  improvements  put  by 
him  upon  the  land:  Bainer  v.  Huddleston,  4  Heisk.  223.  And  improvements 
sad  expenditures  made  on  the  faith  of  a  contract  within  the  statute  of  frauds, 
with  the  knowledge  of  the  owner,  give  no  equity  to  the  purchaser  to  retain 
possession  until  he  is  repaid:  Harden  v.  Hays,  9  Pa.  St.  151;  and  see  Norria 
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V.  Hoyt,  18  Cal.  218.  A  parol  contract  to  pay  for  the  improTementa  upon 
land  is  not  within  the  statute  of  frauds  as  a  sale  of  an  interest  in  land: 
Lower  v.  Winters,  7  Cow.  263;  Oodeffroyv.  Caldvsell,  2  Cal.  489j  56  Am.  Dec 
360;  Zkkafosse  v.  Eulick,  1  Morris,  175;  39  Am.  Dec.  458.  And  it  is  held 
that  if  a  party  makes  a  parol  agreement  for  the  sale  of  land,  and  puts  the 
purchaser  in  possession,  and  afterwards  takes  advantage  of  the  fact  that  the 
contract  is  void  by  the  statute  of  frauds,  he  is  bound  to  pay  for  the  improve- 
ments made  by  the  occupant  thus  put  in  possession:  Thouvenin  v.  Lea,  26 
Tex.  612;  see  also  Harris  v.  Harris,  70  Pa.  St.  170;  and  if  in  such  an  agree- 
ment  the  vendor  stipulates  to  pay  for  the  improvements,  but  makes  no  con- 
tract as  to  rents,  and  on  his  refusal  to  complete  the  agreement  he  is  sued  for 
the  improvements,  he  cannot  complain  that  the  rents  of  the  premises  were 
not  allowed  him  as  a  set-off  to  the  improvements:  Thouverun  v.  Lea^  26  Tex. 
612. 


Brickhouse  v.  Sutton. 

[99  North  Caeolina,  103.] 

JuKiSDionoN,— North  Carolina  Statute  (Acts  1870-71,  o.  108,  sec.  1) 
which  cures  irregularities  as  to  the  jurisdiction  of  the  courts  in  respect 
to  special  proceedings  begun  before  its  enactment  is  valid. 

Bbcttal  in  Record  by  Court  that  Defendants  in  PROCEEDiNa  Named 
HAD  BEEN  SERVED  WITH  PROCESS  is  evidence  that  they  had  been  so 
served,  and  that  the  court  had  jurisdiction  of  their  persons.  Such 
record  cannot  be  attacked  collaterally  for  irregularity  or  for  fraud.  If 
assailed  for  irregularity,  a  motion  in  the  proceeding  would  be  the  proper 
remedy;  if  for  fraud,  and  the  proceeding  be  ended,  the  remedy  is  by  aa 
independent  action. 

Void  Judgment.  —  It  is  only  when  Coxjet  of  General  JuRiSDionoN 
undertakes  to  grsmt  a  judgment  in  an  action  or  proceeding  where  it  haa 
not  jurisdiction  of  the  parties  or  the  subject-matter  of  the  action,  and 
this  appears  from  the  record,  by  its  terms  or  necessary  implication,  or 
by  the  absence  of  something  essential,  that  the  judgment  will  be  abso- 
lutely void,  and  may,  therefore,  be  disregarded  and  treated  as  a  nullity 
everywhere.  In  such  case,  the  action  of  the  court  would  be  coram  non 
jvdice. 

Dower. — Statute  does  not  Require  Sheriff  to  Attest  "Writ  o» 
Dower,"  or  the  report  of  the  jury  assigning  it;  and  if  it  were  otherwise, 
the  attestation  of  the  report  by  the  deputy  would  not  render  the  pro- 
ceeding void,  but  only  irregular  in  that  respect. 

Reqularlt,  Return  of  Process  should  be  Made  in  the  name  of  the 
sheriff  by  the  deputy,  and  whether  a  return  by  the  deputy  in  his  own 
name  is  sufficient,  qucere. 

Civil  action  brought  by  J.  G.  Brickhouse  to  recover  the  poB- 
eession  of  land,  claiming  a  life  estate  therein  for  the  life  of 
Elizabeth  Sutton. 

Pruden  and  Vann,  and  R.  P.  Felton^  for  the  appellant. 

E.  F.  Aydlett,  for  the  respondent. 

Am.  St.  Kbp.,  Vol.  VI. — 32 
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Mbbbimon,  J.  The  action  is  brought  to  recover  possesBion 
of  the  land  described  in  the  complaint.  The  plaintiff  claims 
a  life  estate  therein  for  the  life  of  Elizabeth  Sutton,  by  virtue 
of  a  deed  of  conveyance  executed  by  her  to  him  on  the  twenty- 
sixth  day  of  March,  1880,  she  being  the  widow  and  doweress 
of  Henderson  Sutton,  who  died  intestate  in  December,  1868. 
The  defendants  are  the  heirs  at  law  of  the  latter. 

At  February  term,  1869,  of  the  superior  court  of  the  county 
of  Tyrrell,  the  widow  named  filed  her  petition  in  that  court  to 
obtain  dower  in  the  land  mentioned.  Process  issued,  return- 
able to  the  next  fall  term  of  the  court,  to  make  the  heirs  at 
law  parties  defendant  to  such  application  to  obtain  dower. 
This  process  was  directed  to  the  heirs  at  law  of  the  intestate, 
summoning  them  each  personally,  and  the  same  purported  to 
be  returned  executed  thus:  "  To  hand  August  12,  1869,  J.  W. 
Woodbouse,  Deputy  Sherifi";  executed  August  24,  1869,  J.  W. 
Woodhouse,  Deputy  Sheriff." 

At  the  spring  term,  1869,  the  court  made  an  order  in  the  pro- 
ceeding to  obtain  dower,  whereof  the  following  is  a  copy: — 

"  It  appearing  to  the  court  that  the  defendants  have  been 
served  with  process  and  copies  of  the  petition,  and  they  fail- 
ing to  appear  and  plead  or  demur,  it  is  adjudged  and  decreed 
by  the  court  that  the  petition  be  taken  'pro  confesso.  And  the 
cause  thereupon  coming  on  to  be  heard,  it  is  adjudged  and 
decreed  that  the  petitioner  is  entitled  to  dower  in  the  lands  in 
the  petition  mentioned.  And  it  is  further  ordered  that  the 
following  named  persons,  to  wit,  Samuel  Norman,  Asa  Ethe- 
ridge,  John  Patrick,  Edmund  McClees,  Marcus  D.  Newberry, 
be  appointed  commissioners  to  lay  off  and  assign  to  the  peti- 
tioner one-third  part  of  said  lands,  including  the  mansion  and 
other  houses,  and  put  her  in  possession  of  the  same;  and  let 
a  writ  of  dower  issue  accordingly." 

Thereupon  a  proper  writ  issued  to  the  sheriff,  commanding 
him  to  summon  the  commissioners,  freeholders  named  in  the 
above  order,  to  proceed  to  allot  to  the  petitioner  dower  in  the 
lands  in  question.  These  freeholders  did  assign  dower,  and 
made  report  and  return  of  their  action,  describing  the  land  so 
Bet  apart,  and  that  they  had  placed  the  petitioner  in  posses- 
Bion. The  report  recites  that  the  freeholders  were  duly  sworn, 
but  it  does  not  appear  who  administered  the  oath  to  them. 
They  were  attended  by  a  deputy  sheriff,  and  he  signed  the  re- 
port and  return  thus:  "Attest:  B.  Jones,  Deputy  Sheriff." 

The  plaintiff  claims  as  the  grantee  of  Elizabeth  Sutton,  who 
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is  admitted  to  be  still  living.  And  while  he  admita  that  Eliza- 
beth Sutton  was  not  entitled  to  dower  otherwise  in  the  land 
in  controversy,  he  insists  that  the  defendants  are  estopped  hj 
a  record  ofiFered  by  him  from  claiming  her  right  to  dower  in 
said  land,  and  the  plaintiflTs  right,  as  her  grantee,  to  recover 
possession  during  her  lifetime. 

The  defendants  claim  that  their  ancestor,  Henderson  Sut- 
Bon,  above  named,  in  his  lifetime  conveyed  the  land  to  persons 
named,  who  afterwards  conveyed  the  same  in  fee  to  the  de- 
fendant, Debora  C.  Sutton,  under  whom  they  claim. 

It  was  admitted  that  Elizabeth  was  not  entitled  to  dower 
unless  by  estoppel  of  record;  that  Henderson  acquired  the 
land  before  the  year  I860,  and  was  married  to  Elizabeth  be- 
fore that  year. 

As  bearing  on  the  question  of  estoppel,  defendants  contended: 
1.  That  the  superior  court  had  no  jurisdiction  in  1869  to  as- 
sign dower;  2.  That  the  service  of  the  subpoena,  appearing  by 
indorsement  thereon,  was  not  valid;  3.  That  the  attestation  of 
writ  of  dower  by  B.  Jones,  deputy  sheriff,  was  not  valid. 

Upon  intimation  from  the  court  that  the  jury  would  be  in- 
structed that,  upon  the  whole  of  the  testimony  and  the  facts 
admitted,  the  plaintiflf  could  not  recover,  the  plaintiff  suffered 
a  judgment  of  nonsuit,  and  appealed. 

The  objection  that  the  superior  courts  did  not  have  jurisdic- 
tion of  the  proceedings  to  obtain  dower  in  1869  cannot  be  sus- 
tained. The  statute  (Acts  1868-69,  c.  93,  sec.  40;  Battle's 
Revision,  c.  117,  sec.  9;  Code,  sec.  2111)  expressly  conferred 
such  jurisdiction  upon  them.  Soon  after  the  enactment  of  the 
statute  just  cited  some  doubt  prevailed  as  to  whether  or  not 
such  proceeding  should  begin  in  the  court  of  probate,  or  in  the 
superior  court  before  the  clerk  thereof,  or  before  the  court  in 
term  time.  This  doubt  grew  out  of  the  novel  and  not  very 
clearly  defined  duties  of  the  clerk  of  the  court.  It  gave  rise 
to  some  conflict  of  judicial  decision,  and  the  result  was  the 
legislature  enacted  the  statute  (Acts  1870-71,  c.  108,  sec.  1; 
Battle's  Revision,  c.  17,  sees.  425,  426)  which  cures  irregu- 
larities as  to  the  jurisdiction  of  the  courts  in  respect  to  pro- 
ceedings to  obtain  dower,  and  other  like  special  proceedings 
begun  before  its  enactment.  This  statute  has  been  repeatedly 
upheld  as  valid:  Ward  v.  Lowndes,  96  N.  C.  367,  and  the  cases 
there  cited. 

We  need  not  decide  whether  the  return  of  the  original  pro- 
vsess, —  the   "subpoena," — in    the   proceeding    mentioned  of 
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Elizabeth  Sutton  to  obtain  dower,  in  the  name  of  the  deputy 
sheriff,  and  not  in  the  name  of  the  sheriff  by  the  deputy,  waa 
BuflScient  of  itself  or  not,  because  in  our  judgment  the  ascer- 
tainment of  the  fact,  and  the  recital  of  the  same  in  the  record 
by  the  court,  that  the  defendants  in  that  proceeding  named 
had  "been  served  with  process  and  copies  of  the  petition" 
therein,  was  altogether  euflScient  evidence — certainly  prima 
facie — that  the  defendants  had  been  served  with  process,  and 
that  the  court  got  and  had  jurisdiction  of  them.  It  appears 
from  the  proceeding  that  the  court  had  jurisdiction  of  the  par- 
ties and  the  subject-matter  thereof.  The  proceeding,  the  or- 
der and  judgments  therein,  were  therefore  apparently  regular 
and  valid,  not  void, — at  most,  in  any  case,  only  voidable.  So 
that  they  could  not  be  disregarded  and  treated  in  this  action 
as  void,  nor  could  they  be  attacked  collaterally  for  irregularity 
or  for  fraud.  To  correct  or  set  them  aside  for  irregularity,  a 
motion  in  the  proceeding  would  be  a  proper  remedy;  and  as 
the  proceeding  is  ended,  it  could  be  attacked  for  fraud  only  by 
an  independent  action:  Fowler  v.  Poor,  93  N.  C  466,  and  cases 
there  cited. 

It  is  the  service  of  the  process  for  the  purpose  by  some  offi- 
cer or  person  authorized  by  law  to  receive  it,  ordinarily  the 
sheriff,  that  causes  the  jurisdiction  of  the  court  to  attach  to  and 
lay  hold  and  give  the  court  control  of  the  party  to  be  brought 
into  court  in  the  action  or  proceeding.  The  return  of  the  pro- 
cess, including  a  minute  in  writing  indicating  what  action  the 
oflficer  took  under  and  in  pursuance  of  it,  made  by  the  sheriff, 
when  it  purports  to  be  served,  is  evidence — strong  evidence — 
prima  facie  that  it  was  served,  and  that  the  jurisdiction  of  the 
court  has  attached  to  the  party.  The  service  thus  appearing 
to  have  been  made  is  regular  and  efficient,  and  prevails  until 
it  shall  be  overthrown  by  some  proper  proceeding  for  the  pur- 
pose. The  court  is  presumed  by  law  to  be  cognizant  and  to 
take  judicial  notice  of  the  officer  to  whom  it  directs  its  pre- 
cepts, and  of  his  returns  of  the  same.  The  presumption  is 
that  the  return  is  true,  else  the  court  would  not  act  upon  it; 
and  when  the  court,  acting  upon  the  return,  proceeds  in  the 
action  or  proceeding,  the  strong  presumption  is  that  it  had 
jurisdiction  of  the  parties;  its  action  is  at  least  apparently 
regular,  and  must  prevail  until  reversed  or  set  aside  in  some 
proper  way. 

The  return  of  process  in  question  was  made  by  a  person 
jnrofessing  to  be  and  acting  as  deputy  sheriff  in  his  own  name. 
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This  was  irregular,  at  least.  The  return  should  have  been 
made  in  the  name  of  the  eheriflf  by  the  deputy.  But  the  ser- 
vice was  unquestionably  sufficient  and  regular  if  made  by 
the  deputy.  Such  service  gave  the  court  jurisdiction  of  the 
parties  served,  and  the  irregularity  was  in  the  return,  not  in 
the  service.  There  was  the  absence  of  the  regular  evidence 
of  the  service  of  which  the  court  could  take  judicial  notice. 
Such  evidence  would  have  been  the  return  in  the  name  of  the 
Bheriff  by  the  deputy.  The  defective  return  might  have  been 
amended  upon  proper  application,  if  the  facts  warranted  such 
action.  But  the  court  might  have  made  inquiry  and  ascer- 
tained that  service  was  actually  made  by  the  deputy  sheriff. 
Indeed,  it  appears  from  the  record  that  it  did;  it  is  recited 
therein,  and  in  effect  adjudged,  that  service  of  process  was 
made  on  the  defendants.  It  would  be  more  satisfactory  if  the 
recital  in  the  record  of  the  fact  of  service  had  been  fuller,  and 
made  some  reference  to  the  evidence  of  service,  but  this  is  not 
essential.  Every  intendment  is  in  favor  of  the  action  of  the 
court  and  its  sufficiency. 

The  ascertainment  and  recital  of  facts  in  the  record  by  the 
court  imports  verity  and  binding  effect,  and  must  be  so  treated 
for  all  proper  purposes  of  the  action,  until  in  some  proper  way 
the  action  of  the  court  shall  be  successfully  impeached.  Thus 
in  this  case  it  must  be  taken  that  the  court,  acting  upon  proper 
evidence,  ascertained  and  set  forth  in  the  record  the  important 
fact  that  the  defendants  in  the  proceeding  in  question  were 
served  with  the  process  against  them, — that  is,  served  regu- 
larly, effectually. 

And  80,  also,  where  the  parties  go  into  court  and  submit 
themselves  to  its  jurisdiction  for  a  proper  purpose,  and  this 
fact  is  recited  in  the  record,  such  record  including  the  reci- 
tals import  verity  and  binding  effect  upon  the  parties  every- 
where; they  cannot  be  heard  to  allege  the  contrary  or  attack 
the  judgment  in  a  collateral  proceeding  or  action.  This  must 
be  BO,  else  the  records  of  courts  would  have  neither  certainty, 
permanency,  nor  efficiency;  they  would  be  snares  to  the 
innocent  oftentimes,  and  utterly  untrustworthy. 

It  is  only  when  a  court  of  general  jurisdiction  undertakes 
to  grant  a  judgment  in  an  action  or  proceeding  where  it  has 
not  jurisdiction  of  the  parties  or  the  subject-matter  of  the 
action,  and  this  appears  from  the  record  by  its  terms  or  neces- 
sary implication,  or  by  the  absence  of  something  essential, 
that  the  judgment  will  be  absolutely  void,  and  have  no  effect, 


602  Bbickhouse  v.  Sutton.  [N.  Carolina, 

and  may  therefore  be  disregarded  and  treated  as  a  nullity 
everywhere.  In  that  case,  the  action  of  the  court  would  be 
coram  nonjudice:  Doyle  v.  Brown,  72  N.  C.  393;  Spillman  v. 
WilliamSj  91  Id.  483,  and  numerous  cases  there  cited;  Morrow 
V.  Weed,  4  Iowa,  77;  66  Am.  Dec.  122;  Wade  on  Notice,  sec. 
1370. 

As  to  the  third  ground  of  exception,  the  statute  does  not 
require  the  sheriflf  to  attest  the  "  writ  of  dower,"  or  the  report 
of  the  jury  assigning  the  same;  but  if  it  were  otherwise,  the 
attestation  of  the  report  by  the  deputy  would  not  render  the 
proceeding  void;  it  could  only  render  it  in  such  respect  ir- 
regular and  erroneous. 

The  principal  question  argued  before  us  was  that  as  to  the 
sufficiency  of  the  return  of  the  process  in  question  by  the  dep- 
uty sherifiF  in  his  own  name,  and  not  in  that  of  the  sheriff  by 
him.  As  it  appears  above  that  we  have  not  found  it  neces- 
sary to  decide  this  question,  not  entirely  free  from  doubt; 
regularly,  as  we  have  said,  returns  should  be  made  in  the 
name  of  the  sheriff  by  the  deputy. 

It  was  held  in  Holding  v.  Holding,  2  L.  R.  440,  that  the  re- 
turn of  a  subpoena  in  the  name  of  the  deputy  was  insufficient. 
In  McMurphey  v.  Campbell,  1  Hayw.  (N.  C),  181,  such  return 
was  held  to  be  sufficient,  although  irregular;  and  in  State  v. 
Johnston,  1  Id.  293,  its  sufficiency  was  doubted.  In  Dobson  v. 
Murphy,  1  Dev.  &  B.  686,  the  court  held  that  such  return  was 
not  such  as  could  be  taken  notice  of  judicially,  as  that  of  an 
officer  recognized  by  the  law.  See  Murfree  on  Sheriffs,  sees. 
76,  856.  We  cite  these  authorities  here  to  help  the  conve- 
nience of  reference  in  future  cases  in  which  they  may  be  per- 
tinent. 

The  judgment  of  nonsuit  must  be  set  aside,  and  the  action 
tried  according  to  law.  

POWEB  OF  LkOISLATUKB  TO  MaKB  VoH)  JwiOlAh   F&OOEEOIKGS   VAUD: 

See  Walpole  v.  EllioU,  18  Ind.  258;  81  Am.  Dec.  358. 

Judgment  of  Coubt  hatino  neither  Jurisdiction  of  the  Person  nor 
of  the  aabject-matter  is  void:  BtUcher  v.  Brmonsville  Bank,  2  Kan.  70;  83 
Am.  Dec.  446;  Hahn  v.  KeUy,  34  Cal.  391;  94  Am.  Dec.  742,  and  note. 

Wherb  Judgment  Recites  Servicb  of  Process,  such  recital  is  conclu- 
■ire:  See  note  to  HaJm  v.  Kelly,  94  Am.  Dec.  765  et  seq.;  and  see  the  note 
to  Melia  v.  Bimmona,  30  Am.  Rep.  748-752. 
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Nbwby  V.  Harrbll. 

r99  KOBTH  Cabouna,  149.] 

Pabtmebship.  — Oenebal  Rttlb  is,  that  One  Pabtnbb  oaitkot  Maintais 
Action  against  his  Copartner  to  recover  money  which  might  be  placed 
aa  an  item  in  the  partnership  account  until  after  a  settlement  of  all  part- 
nership business;  but  he  may,  before  such  settlement,  maintain  an  action 
against  his  copartner  for  the  destruction  of  the  joint  property,  or  its 
wrongful  conversion,  or  for  injury  to  his  individual  property  used  in  the 
business,  if  such  injury  is  the  result  of  the  negligence  or  tort  of  the 
copartner. 

Pleading  and  Practice — Court  is  not  Required  to  Give  Instbuo 
TiONS,  though  Proper,  and  such  as  the  party  is  entitled  to,  in  the  very 
terms  asked;  and  if  such  as  are  asked  for  to  which  the  party  ia  entitled 
are  embodied  substantially  in  the  charge  as  given,  it  is  sufficient. 

Exception  to  Entire  Charge  op  Court  as  set  out  in  the  record,  without 
specifying  the  errors  therein  or  the  grounds  of  exception,  ia  too  indefi- 
nite,  and  cannot  be  considered. 

Facts  in  PAR'nouLAR  Case  not  CoNSTirunNo  Sufficient  Ground  of 
challenge  to  juror,  within  the  provision  of  the  North  Carolina  code,  sec- 
tion 1733,  that  "it  shall  be  a  disqualification  and  ground  of  challenge  to 
any  tales-juror  that  such  juror  has  acted  in  the  same  court  as  grand, 
petit,  or  tales  juror  within  two  years  next  preceding  such  term  of  the 
court." 

Nboligenoe. — Iv  One  Uses  Maohinebt  in  his  Business,  and  Fails  to 
provide  it  with  proper  appliances  to  insure  in  its  operation  the  safety  of 
the  property  of  others,  he  is  liable  for  any  loss  resulting  from  such  fail- 
ure, onless  the  party  Bostaining  the  loss  contributed  thereto  by  his  own 
lack  of  care. 

T.  O.  Skinner  and  J.  H.  Blount^  for  the  respondent. 

JoTin  GatUng  and  Leroy  Smith,  for  the  appellants. 

Davis,  J.  In  August,  1883,  the  plaintiff  and  defendants 
entered  into  an  agreement  "  to  run  a  gin  at  G.  D.  Newby's 
house,  jointly." 

The  defendants  were  to  furnish  an  engine  and  fireman,  and 
two  hands  to  perform  any  work  in  connection  with  the  gin- 
ning. The  plaintiff  was  to  furnish  a  house  and  gin  and  press, 
and  three  hands,  fit  up  the  gin  and  press  and  house,  at  his 
own  expense,  but  the  defendants  to  furnish  "  the  money,  if  he 
should  need  it,  to  run  the  whole  business,  at  eight  per  cent 
interest  upon  the  amount  used." 

The  plaintiff  was  also  to  furnish  "  his  own  oil  and  fixtures 
to  engine,"  etc.  The  plaintiff  was  to  have  control,  and  "  give 
it  his  attention,"  and  the  gin  was  to  be  responsible  for  repairs 
done  on  the  same.     They  were  to  divide  the  profits  equally. 

They  continued  to  operate  under  this  contract  till  Novem- 
ber 6,  1885,  with  one  modification,  to  wit,  in  the  summer  of 
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1884,  the  plaintiff,  being  about  to  leave  his  farm  to  live  in 
Hertford,  told  defendants  that  he  would  have  to  hire  some  one 
to  take  his  place,  to  which  they  agreed,  and  he  did  hire  a  man, 
but  the  defendants  having  complained  that  he  was  not  com- 
petent, the  plaintiff  discharged  him,  and  employed  another  at 
once,  who  remained  till  the  fire.  The  engine  and  appliances 
in  use  at  the  time  of  the  fire  were  the  same  that  had  been  used 
constantly  since  the  contract  was  entered  into.  The  property 
was  destroyed  by  fire  about  November  5,  1885. 

The  defendants  introduced  evidence  tending  to  show  that 
the  engine  and  appliances,  including  spark-arrester  and 
smoke-stack,  were  complete,  and  of  the  proper  kind;  that  they 
did  not  live  at  or  near  the  gin,  and  that  no  notice  or  complaint 
of  any  defect  in  the  engine,  spark-arrester,  or  other  appliance 
was  made  to  them  till  two  days  before  the  fire,  when  they  were 
informed  by  the  men  in  charge  in  Newby's  place  that  the  en- 
gine needed  work;  that  they  immediately  sent  one  Coppage, 
who  was  a  competent  machinist,  to  repair  it,  who,  on  the  day 
before  the  fire,  put  it  in  proper  condition,  and  no  other  com- 
plaint was  made. 

They  further  offered  evidence  tending  to  show  that  the 
house  furnished  by  plaintiff  was  not  a  proper  and  sufficient 
one;  that  the  roof  was  decayed  and  inflammable;  that  they 
complained  of  its  condition,  but  that  the  plaintiff  failed  to 
remedy  the  same,  and  the  fire  occurred  because  of  its  condi- 
tion. 

The  plaintiff  offered  evidence  tending  to  show  there  was  no 
spark-arrester,  and  that  the  fire  was  the  result  of  its  absence; 
that  notice  and  complaint  was  made  to  the  defendants  of  the 
condition  of  the  engine  a  month  before  they  sent  Coppage  to 
repair  it,  and  that  Coppage  was  incompetent;  and  that  when 
such  complaint  was  made,  the  defendant  S.  B.  Harrell  prom- 
ised to  provide  the  engine  with  a  spark-arrester  at  once,  and 
failed  to  do  so  at  all;  that  the  plaintiff  knew  nothing  about 
machinery;  that  the  defendants  had  sole  management  of  the 
engine;  that  the  defendant  C.  W.  Harrell  was  present  at  the 
fire;  that  the  house  and  roof  were  repaired  at  the  commence- 
ment of  the  business,  and  were  in  proper  condition,  and  that 
no  complaint  was  made  by  the  defendants  that  they  were  not 
in  proper  condition.  The  only  negligence  of  which  any  evi- 
dence was  offered  by  plaintiff  was  as  to  the  engine. 

The  defendants  asked  the  court  to  charge  as  follows:  — 

"That  the  plaintiff  and  defendants  were  partners  at  the 
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time  of  the  fire,  and  the  plaintiff  cannot  recover  in  this  action; 
that  if  the  plaintiff  knew  that  there  was  no  spark-arrester,  and 
that  there  was  danger  because  there  was  none,  and  failed  to 
notify  the  defendants,  but  continued,  with  this  knowledge,  to 
use  engine  without  it,  he  cannot  recover  in  this  action;  nor 
can  he  recover,  though  he  notified  the  defendants,  if  the  de- 
fendants, on  receiving  the  information,  did  all  that  a  prudent 
man  ought  to  have  done  to  have  the  danger  removed. 

"  By  the  terms  of  the  contract,  the  control  of  the  business 
and  engine  was  in  the  plaintiff;  and  if  he  failed  to  notify  the 
defendants  that  the  engine  was  dangerous  because  of  the  ab- 
sence of  the  spark-arrester,  or  to  remedy  the  same,  but  con- 
tinued to  work  it  in  that  condition,  he  cannot  recover  in  this 
action. 

"Although  the  partners  retained  the  title  of  the  property, 
yet  during  the  continuance  of  the  copartnership  the  property 
belonged  to  the  copartnership,  and  was  under  control  of  the 
plaintiff. 

"  If  the  plaintiff  occupied  and  acquiesced  in  the  engine  and 
appliances  furnished  by  defendants,  with  full  knowledge  of 
these  defects,  if  they  existed,  he  cannot  recover  in  this  ac- 
tion." 

The  court  refused  to  give  instructions  requested,  except  so 
far  as  they  are  embodied  in  the  charge  given  as  hereinafter 
set  out.     Defendants  excepted. 

The  court  charged  as  follows:  — 

"  1.  The  legal  effect  of  the  contract  is,  the  plaintiff  and  de- 
fendants are  copartners  in  the  business  of  ginning  cotton,  the 
plaintiff  retaining  title  to  his  gin  and  gin-house,  except,  so  far 
as  it  is  necessary  for  the  business  to  be  engaged  in,  to  place 
the  property  under  control  of  the  copartnership,  and  the 
defendant,  in  like  manner,  retaining  title  to  the  engine  and 
fixtures. 

"  2.  The  peculiar  provisions  of  this  contract  of  copartnership^ 
as  between  the  parties  themselves,  leaves  the  parties  each  the 
owners  of  the  property  used  in  the  copartnership,  except  so  far 
as  it  was  needed  for  the  business  of  the  copartnership;  and 
the  defendants  are  responsible  to  the  plaintiff  for  the  want 
of  the  care  which  a  man  of  ordinary  prudence  would  use;  and 
on  the  other  hand,  the  liability  of  the  defendants  for  the  want 
of  due  care  would  be  removed  if  the  injury  to  the  plaintiff  was 
the  result  of  his  own  negligence  or  want  of  care. 

"  3.  It  then  becomes  necessary  for  you  to  determine  how  thd 
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truth  is  in  regard  to  the  negligence  or  want  of  proper  care  on 
the  part  of  the  defendants,  and  therefore  the  first  issue  is  sub- 
mitted to  you;  and  also  to  determine  whether  the  plaintiff,  by 
want  of  proper  care,  has  contributed  to  the  alleged  injury,  and 
therefore  the  second  issue  is  submitted  to  you. 

"  4.  If  one  uses  in  his  business  machines,  the  machines  so 
used  ought  to  be  such  as  are  properly  supplied  with  proper 
appliances  to  provide  for  safety  in  the  operation  of  them.  If, 
then,  in  operating  steam-engines  with  greater  security  from 
fire,  spark-arresters  are  necessary,  and  men  of  ordinary  pru- 
dence in  business  use  them,  the  defendants  used  their  engine 
without  such  arrester,  they  would,  in  that  regard,  be  guilty  of 
negligence.  It  is  not  necessary  that  the  appliances  should  be 
of  any  particular  kind  or  in  any  paricular  place;  but  they 
must  be  of  such  kind,  and  placed  in  such  position,  as  are  pro- 
vided by  men  of  ordinary  prudence  in  machines  of  the  same 
kind.  If  the  defendants  used  such  appliances  for  arresting 
sparks  and  diminishing  the  danger  of  fire  as  are  used  by  men 
of  ordinary  prudence,  then  they  would  not  be  guilty  of  negli- 
gence on  that  account. 

"  5.  If  the  defendants  did  not  use  due  care,  they  would  not  be 
liable  for  loss  unless  the  loss  arose  from  that  negligence.  It 
then  becomes  necessary  to  determine  whether  plaintiff's  loss 
was  caused  by  defendants'  negligence,  and  the  plaintiff  must 
satisfy  you  that  the  fire  originated  from  the  engine  of  the  de- 
fendants, and  that  the  engine  did  not  have  the  proper  appli- 
ances for  diminishing  the  danger  of  fire. 

"  6.  The  contract  gave  to  the  plaintiff  the  control  of  the  busi- 
ness, at  least  to  the  extent  of  general  supervision;  and  if  the 
plaintiff,  with  the  consent  of  the  defendants,  employed  another 
to  do  the  work  required  of  him,  it  would  not  affect  the  right 
of  the  plaintiff  to  recover,  if  the  work  was  done  as  required 
of  the  plaintiff. 

"  7.  Although  the  defendants  may  have  been  guilty  of  negli- 
gence, if  the  plaintiff  was  guilty  of  contributory  negligence 
he  would  not  be  entitled  to  recover  any  damages.  If  the  loss 
was  the  direct  result  of  plaintiff's  want  of  due  care,  then  the 
loss  is  the  result  of  his  own  negligence,  and  he  is  said  to  be 
guilty  of  contributory  negligence. 

**  8.  If  the  plaintiff  and  defendants  were  partners,  and  the 
plaintiff  had  general  oversight  of  the  business;  if  the  steam- 
engine  furnished  by  the  defendants  was  defective  because 
there  was  no  spark-arrester,  and  the  plaintiff  knew  there  was 
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danger  because  there  was  no  spark-arrester,  and  knowing  this 
danger,  be  continued  to  use  the  engine  in  that  condition,  he 
was  not  using  due  care,  and  if  the  loss  was  the  direct  result 
of  such  want  of  care,  it  was  contributory  negligence;  but  if 
he  or  his  agent  notified  the  defendant  of  the  defective  engine, 
and  after  having  been  notified  of  the  defect,  the  defendants 
failed  to  have  the  defect  repaired, — then  it  would  not  be  con- 
tributory negligence  on  the  part  of  the  plaintiff. 

"^.  If  the  defendants  were  notified  of  the  defect  in  the  en- 
gine, and  failed  to  repair  or  have  it  repaired  within  reasonable 
time,  they  would  be  guilty  of  negligence,  and  if  loss  result 
from  such  negligence,  then  the  defendants  are  liable.  A  fail- 
ure to  repair  for  a  day  or  two  would  not  be  unreasonable  delay. 
A  failure  to  repair  for  a  month  would  be  unreasonable  delay." 

The  defendants  objected  to  charges  1,  2,  3,  4,  5,  6,  7,  8,  and 
9,  etc.,  as  given. 

One  Boyce,  a  juror,  was  challenged  by  defendants  for  cause, 
that  he  had  served  on  a  jury  in  this  court  within  two  years. 
It  appeared  that  Boyce  was  of  the  regular  panel,  and  had 
been  engaged  as  a  juror  in  the  trial  of  a  capital  felony  on  the 
day  before.  When  the  verdict  in  the  capital  felony  was  ren- 
dered the  night  before,  the  judge  said  to  the  jurors:  "The 
talesmen  are  discharged,  and  such  of  the  regular  panel  as 
wish  to  do  so  may  go  home  to  night,  and  will  not  be  required 
to  return.  Those  who  remain  will  be  in  attendance  upon  the 
court  to-morrow  morning." 

The  juror  Boyce  did  not  go  home,  and  was  in  the  court  next 
morning  and  took  his  seat  in  the  jury-box,  having  been  called 
in  by  the  sherifi".  The  court  held  that  Boyce  was  a  regular 
juror,  and  that  the  ground  of  challenge  was  not  suflBcient. 
The  defendants  excepted,  and  exhausted  their  challenges. 

The  defendants  asked  the  court  to  submit  the  following 
issues  to  the  jury: — 

"  1.  Did  defendants,  by  negligently  failing  to  furnish  a  suflS- 
cient  spark-arrester  and  smoke-stack  to  their  engine,  set  fire 
to  and  burn  defendants'  property?  Did  plaintiflf  accept  as 
Bufiicient  the  engine  and  appliances  furnished  by  the  defend- 
ants, including  spark-arrester  and  smoke-stack? 

"  2.  Did  the  plaintiff  and  defendants  engage  in  ginning  cot- 
ton in  1883,  under  the  contract  set  out  in  the  complaint? 

"3.  How  much  does  plaintifif  owe  defendants?" 

The  court  refused  these  issues,  and  submitted  the  follow- 
ing:— 
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"  1.  Did  defendants  set  fire  to  and  bum  the  pioperty  of  the 
plaintiff  mentioned  in  the  complaint  by  their  carelessness? 

"  2.  Did  plaintiff  by  his  conduct  contribute  to  the  alleged  in- 
jury? 

"  3.  What  damages  has  plaintiff  Bustained  by  reason  of  de- 
fendants' negligence?" 

Defendants  excepted. 

The  response  to  the  first  issue  was  "Yes,"  to  the  second 
"No,"  and  to  the  third  "$1,660." 

1.  The  first  exception  is  to  the  refusal  of  the  court  to  give 
the  instructions  asked  for. 

The  court  is  not  required  to  give  instructions,  though  proper 
and  such  as  the  party  is  entitled  to,  in  the  very  terms  asked; 
and  if  such  as  are  asked  for  to  which  the  party  is  entitled 
are  embodied,  substantially,  in  the  charge  as  given,  it  is  not 
error.  In  this  case,  the  instructions  asked  for  were  substan- 
tially given,  except  the  first,  and  that  presents  the  question: 
Can  one  partner  maintain  an  action  against  a  copartner  for 
injury  to  his  separate  and  individual  property  used  in  the  co- 
partnership business,  if  such  injuiy  is  the  result  of  negligence 
or  tort  of  the  copartner? 

It  may  be  laid  down  as  a  general  rule  that  before  one  part- 
ner can  sue  another  partner  at  law  the  settlement  of  the  firm 
must  be  complete,  and  his  right  to  recover  only  arises  after  a 
settlement  of  all  partnership  business:  Graham  v.  Holt,  3  Ired. 
300;  or,  as  laid  down  by  Collyer  on  Partnership,  sec.  269,  one 
partner  cannot  maintain  an  action  against  a  copartner  to  re- 
cover money  when  the  sum  sought  to  be  recovered  might  be 
placed  as  an  item  in  the  partnership  account.  Among  the 
exceptions  to  the  general  rule  is  the  right  of  one  partner  to 
maintain  an  action  against  another  for  the  destruction  of  the 
joint  property,  or  its  wrongful  conversion:  Lucas  v.  Wasson,  3 
Dev.  398;  Collyer  on  Partnership,  sec.  382.  If  one  partner 
may  maintain  an  action  against  another  for  the  destruction 
of  the  joint  property,  a  fortiori  may  the  action  be  maintained 
when  the  property  destroyed  is  the  individual  property  of  a 
partner  used  in  the  business  of  the  partnership? 

2.  The  defendants'  second  exception  is  to  the  entire  charge 
of  the  court  as  set  out  in  the  record,  without  specifying  or 
pointing  out  the  errors  therein,  or  the  grounds  of  exception. 
This  is  too  indefinite;  but  we  have  examined  the  charge  of 
his  honor  seriatim,  in  view  of  the  conflicting  evidence,  and  no 
error  appears  to  us. 
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3.  The  third  exception  cannot  be  maintained.  Boyce  was 
a  regular  juror,  and  there  was  nothing  disqualifying  in  the 
facts  settled. 

4.  Exception  is  taken  to  the  judgment,  but  upon  what 
ground  is  not  stated.  It  follows  the  verdict,  and  we  can  see 
no  objection  to  it. 

AflBrmed.  

One  Usino  Hazardous  Matebiaxs  or  Instrxtments  on  his  Pbemiobs 
is  liable  for  any  injury  occasioned  to  the  property  of  another,  if  there  is  no 
fault  on  the  part  of  the  latter:  Greasell  v.  Housatonic  R.  R.  Co.,  54  Conn.  447; 
1  Am.  St.  Rep.  138. 

COTTET  IS  NOT  BoUND  TO  GiVE   InSTRTTCTION  IN    LANGUAGE  OF  REQUEST: 

State  V.  Hoxk,  15  R.  I.  1;  2  Am.  St.  Rep.  838;  and  error  cannot  be  assigned 
for  refusal  so  to  charge  if  the  substance  of  the  instruction  is  given:  Kendrick 
V.  Towh,  60  Mich.  363;  1  Am.  St.  Rep.  526.  Requests  to  charge  should, 
however,  generally  be  given  in  the  language  of  the  request,  if  they  state  tho 
law  correctly,  and  are  clear,  terse,  and  comprehensive:  Cook  v.  Brown,  62 
Mich.  473;  4  Am.  St.  Rep.  870. 

Actions  between  Partners:  See  the  note  to  Coursev.  Prince,  12  Am.  Dec. 
649  et  eeq.  Assumpsit  will  not  generally  lie  by  partner  against  his  copart- 
ner  in  respect  to  matters  connected  with  the  partnership  business:  Bruce  v. 
Hastings,  41  Vt.  380;  98  Am.  Dec.  692.  A  partner  may  sue  his  copartner 
for  injury  to  the  firm  business:  Boughner  v.  Black,  83  Ky.  621;  4  Am.  St. 
Eep.  174. 


Tatlob  V.  Seaboard  and  Eoanoke  E.  R.  Co. 

199  NOBTB  Oabolina,  185.1 

Cobtraots. — It  is  Competent  eor  Parties  to  Simple  Contract  in  Writ- 
INO,  before  Ant  Breach  of  its  provisions,  either  altogether  to  waive,  dis- 
solve, or  abandon  it,  or  to  add  to,  change,  or  modify  it,  or  vary  or  qualify 
its  terms,  and  thus  make  it  a  new  one,  which  must  in  such  case  be 
proved  partly  by  the  written  and  partly  by  the  subsequent  unwritten 
parol  contract  which  has  thus  been  incorporated  into  and  made  part  of 
the  original  one. 

Waiver  of  Condition  in  Passenger  Contract  "Ticket." — Contract 
Indorsed  on  Railroad  Passenger  Ticket  for  passage  to  a  certain 
point  and  return,  entered  into  between  the  railroad  company  and  a  pas- 
senger,  containing  a  requirement  that  the  ticket  should  be  stamped  by 
the  company's  agent  at  the  point  of  destination,  is  a  simple  contract  in 
writing,  and  such  requirement  may  be  waived  by  parol.  To  show  such 
waiver,  evidence  that  a  person  stamped  the  ticket  for  the  return  trip  ai 
a  station  other  than  that  designated  in  the  contract,  and  that  such  per* 
son  was  an  authorized  agent  of  the  company,  is  admissible. 

Two  actions  consolidated  by  order  of  the  court.  The  ac- 
tions were  brought  by  John  Taylor  and  his  wife  against  the 
Seaboard  and  Roanoke  Railroad  Company  to  recover  damages 
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for  wrongful  expulsion  from  one  of  the  passenger^cars  of  the 
defendant. 

D.  L.  Russell,  for  the  appellants. 
7%omaa  W.  Strange,  for  the  respondent. 

Merrimon,  J.  This  case  embraces  two  actions  consolidated 
by  order  of  the  court.  The  plaintiffs  respectively  brought 
them  to  recover  damages  from  the  defendant,  occasioned  by 
their  wrongful  expulsion  from  one  of  the  passenger-cars  of  the 
defendant  by  its  agents  while  regularly  carrying  passengers 
over  its  road  from  Portsmouth,  in  the  state  of  Virginia,  to 
Weldon,  in  this  state. 

The  following  is  a  copy  of  so  much  of  the  case  stated  on 
appeal  as  is  necessary  to  a  proper  understanding  of  the  opin- 
ion of  the  court: — 

"  On  the  trial,  the  plaintiff  John  Taylor  was  introduced  as 
a  witness  in  behalf  of  plaintiffs,  who  testified  that  he  and  his 
wife  purchased,  at  Wilmington,  North  Carolina,  at  a  price  less 
than  the  regular  fare  from  Wilmington,  North  Carolina,  to 
Old  Point,  Virginia,  and  return,  two  certain  tickets  (which 
were  shown  to  witness,  identified,  and  put  in  evidence),  one  of 
the  tickets  being  signed  by  himself,  and  the  other  by  his  wife; 
that  in  buying  the  tickets,  he  and  his  wife  did  not  expect  or 
intend  to  stop  at  Old  Point,  but  to  go  directly  by  there  to 
New  York,  intending  to  purchase  at  Old  Point  or  Norfolk 
other  tickets  to  New  York;  that  plaintiffs  stopped  a  day  in 
Norfolk,  and  did  not  go  to  Old  Point  at  all,  being  informed 
by  a  fellow -passenger  that  they  could  have  their  tickets 
stamped  at  Norfolk  instead  of  Old  Point.  By  his  advice 
they  applied  to  a  person  appearing  to  be  a  ticket  agent  or 
purser  on  board  one  of  the  steamboats  of  the  Bay  Line,  which 
was  then  lying  in  Norfolk,  to  have  the  tickets  stamped;  that 
person  examined  the  tickets,  and  signed  and  stamped  them, 
and  caused  plaintiffs  to  sign  their  names  on  the  back  of  their 
respective  tickets;  that  plaintiffs  left  Norfolk  by  another 
route,  known  as  the  Cape  Charles  route,  for  New  York,  and 
came  back  from  New  York  by  the  same  route,  and  did  not  go 
to  Old  Point  at  all.  Upon  his  return,  the  conductor  on  board 
the  train  of  the  defendant,  after  leaving  Portsmouth,  refused 
to  receive  the  tickets  of  himself  and  wife  because  they  were 
not  properly  stamped,  and  demanded  the  regular  fare  from 
Portsmouth  to  Weldon,  which  was  paid  by  plaintiff! 
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"Plaintiffs  then  offered  to  prove  that  the  person  who  signed 
and  stamped  the  tickets  at  Norfolk  was  the  authorized  agent 
of  the  defendant.  Defendant  objected,  and  the  court  sustained 
the  objection,  and  the  plaintiffs  excepted. 

"The  plaintiffs  put  in  evidence  the  'tickets'  mentioned  held 
by  each,  which  were  precisely  similar,  except  as  to  the  name 
of  the  holder.  The  following  is  a  copy  of  the  material  por- 
tions of  one  of  these  tickets,  and  the  indorsements  thereon: — 

"'WILMINGTON  AND  WELDON   RAILROAD   COMPANY. 

"  *Qood  for  one  continuous  first-class  passage  to  Old  Point, 

Virginia,  and  return,  as  per  coupons  attached, 

when  oflBcially  stamped. 

"*  Subject  to  the  following  conditions: — 

"  'Having  purchased  this  ticket  at  a  reduced  rate,  I  do,  in 

consideration  thereof,  agree  to  be  bound  by  and  comply  with 

the  following  conditions  in  respect  thereto:   The  trip  from 

point  of  sale  hereof  to  point  of  destination  shall  be  made 

within  days  from  the  date  of  issue  stamped  hereon. 

The  return  trip  from  point  of  departure  to  point  of  destina- 
tion shall  be  made  within days  from  date  of  departure, 

such  date  to  be  stamped  on  the  return  checks,  which  shall  be 
presented  to  the  agent  at  Old  Point,  Virginia,  for  that  purpose, 
and  until  such  date  is  stamped  thereon  such  checks  cannot 
be  used.  The  original  purchaser  hereof  must  be  identified  as 
such  by  a  signature  to  be  made  hereon,  in  the  presence  of  and 
witnessed  by  said  agent,  who  shall  determine  whether  such 
signature  is  genuine  by  comparing  the  same  with  the  signa- 
ture of  such  purchaser  hereto  attached.  This  ticket  and  all 
checks  attached  shall  be  used  in  conformity  with  the  above 
conditions  prior  to  date  punched  in  margin,  and  in  any  event 
shall  be  void  on  and  after  that  date.  This  ticket  and  checks 
attached  shall  be  void  unless  the  foregoing  conditions  are 
complied  with. 
"'Signature:  D.  Taylob. 
"'Witness:  R.  E.  Branch. 

" '  T.  M.  Emerson,  Gen'I  Passenger  Agent.' " 

The  court  being  of  opinion  that  the  plaintiffs  could  not  re- 
cover, they  suffered  to  a  judgment  of  nonsuit  and  appealed. 

The  counsel  for  the  appellee  contends  in  the  argument  before 
us,  and  it  may  be  here  conceded  to  be  so,  that  the  "  tickets  " 
put  in  evidence  on  the  trial  each  embodied  a  contract  in  writ- 
ing between  the  holder  thereof  and  the  defendant.    The  latter 
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and  the  holder  of  the  ticket  each  had  a  right  to  insist  upon  a 
Btrict  observance  of  every  material  stipulation,  provision,  and 
requirement  contained  in  it.  Particularly  for  the  present  pur- 
pose, the  defendant  had  the  right  to  require  that  the  plaintiffs 
should  each  be  present  in  person  and  respectively  present  to 
its  proper  agent  at  Old  Point,  in  Virginia,  his  or  her  ticket, 
and  identify  himself  or  herself  as  the  original  holder  thereof 
by  writing  his  or  her  name  thereon  and  having  the  return 
"  checks  "  stamped  as  in  the  check  provided,  which  the  plain- 
tiff did  not  do. 

But  the  contract  being  a  simple  contract  in  writing,  it  was 
competent  for  the  defendant,  at  any  time  after  it  was  made, 
and  before  any  particular  provision  of  it  had  been  complied 
with,  to  waive  a  compliance  with  the  same  on  the  part  of  the 
plaintiffs  by  a  subsequent  verbal  agreement, — one  not  in  writ- 
ing. It  is  true  that  a  simple  contract  completely  reduced  to 
writing  cannot  be  contradicted,  changed,  or  modified  by  parol 
evidence  of  what  was  said  and  done  by  the  parties  to  it  at  the 
time  it  was  made,  because  the  parties  agreed  to  put  the  con- 
tract in  writing  and  to  make  the  writing  part  and  evidence 
thereof.  The  very  purpose  of  the  writing  is  to  render  the 
agreement  the  more  certain  and  to  exclude  parol  evidence  of 
it.  Nevertheless,  by  the  rules  of  the  common  law,  it  is  com- 
petent for  the  parties  to  a  simple  contract  in  writing,  before  any 
breach  of  its  provisions,  either  altogether  to  waive,  dissolve,  or 
abandon  it,  or  to  add  to,  change,  or  modify  it,  or  vary  or  qualify 
its  terms,  and  thus  make  it  a  new  one,  which  must  in  such 
case  be  proved  partly  by  the  written  and  partly  by  the  subse- 
quent unwritten  parol  contract  which  has  thus  been  incorpo- 
rated into  and  made  part  of  the  original  one.  The  reason 
for  this  seems  to  be  that  simple  contracts,  whether  written  or 
otherwise,  are  of  the  same  dignity  in  contemplation  of  law, 
and  therefore  the  written  may  be  changed,  modified,  or  waived 
in  whole  or  in  part  by  a  subsequent  one,  express  or  implied: 
Smith  on  Contracts,  *29;  Chitty  on  Contracts,  *105,  and  notes; 
Wait's  Actions  and  Defenses,  344,  362. 

The  plaintiffs  did  not  contend  on  the  trial  that  the  "tickets" 
referred  to  did  not  correctly  express  the  contract  between  them 
respectively  and  the  defendant  as  of  the  time  they  were  issued, 
but  that  subsequenlly  the  defendant,  through  its  properly  au- 
thorized agent,  agreed  to  waive,  and  did  waive,  so  much  of 
each  contract  "  ticket,"  in  writing,  as  required  the  plaintiffs  to 
appear  personally  before  the  defendanf  s  agent  at  Old  Point, 
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in  Virginia,  and  there  produce  the  tickets,  and  identify  them- 
eelves  respectively  as  the  original  holders  of  them  by  writing 
each  his  or  her  her  name  on  their  tickets  respectively,  and 
having  the  return  checks  attached  to  them  stamped  as  re- 
quired. It  was  competent  for  the  defendant  to  waive  such 
requirement  in  writing  or  by  parol  agreement,  and  it  was  like- 
wise competent  for  the  plaintiffs  to  prove  such  agreement  of 
waiver  by  parol. 

The  evidence  produced  and  received  in  the  trial  tended  to 
prove  such  agreement;  that  the  defendant's  agent,  or  a  per- 
son representing  himself  to  be  its  properly  authorized  agent,  at 
Norfolk,  and  not  at  Old  Point,  identified  the  plaintiffs  in  the 
proper  connection,  and  did  there  what  the  defendant  might 
have  required  to  be  done  at  Old  Point  to  give  the  "tickets" 
effect  for  the  return  trip.  The  plaintiffs  further  "  offered  to 
prove  that  the  person  who  required  and  stamped  the  tickets 
at  Norfolk  was  the  authorized  agent  of  the  defendant,"  —  that 
is,  fairly  interpreting  the  record,  —  authorized  to  do  what  he 
purported  and  undertook  to  do. 

Upon  objection,  the  court  refused  to  allow  the  plaintiffs  to 
produce  such  evidence.  We  think  it  was  pertinent  and  com- 
petent, and  should  have  been  received.  As  it  was  not,  the 
plaintiffs  are  entitled  to  a  new  trial,  and  we  so  adjudge. 


Executory  Contbact  ik  Writino  mat,  beforb  breach,  be  varied  by 
parol:  See  Bryan  v.  Hunt,  4  Sneed,  643;  70  Am.  Deo.  262;  Pratt  v.  MorroWt 
45  Mo.  404;  100  Am.  Dec.  381. 


MoNeal  Pipe  and  Foundry  Co.  v.  Howland. 

[99  NOBTH  Cabouna,  202.1 

Removal  of  Causes.  —  Under  Act  of  Congress,  March  3,  1887,  Amend* 
ATORT  of  that  of  March  3,  1875,  an  application  by  a  defendant  to  have 
an  action  removed  from  the  state  court  to  the  United  States  circuit  court 
is  properly  refused,  unless  the  action  is  one  of  which  the  latter  court  baa 
original  jurisdiction. 

Phopeb  Case  for  Removal  o»  Cattsb  from  State  to  Federal  Court 
HAVING  BEEN  MADE  OUT,  no  formal  Order  of  removal  is  necessary.  AH 
that  ia  required  of  the  state  court  is  simply  a  suspension  of  farther  pro- 
ceedings, unless  thereafter  the  cause  should  be  remanded  by  the  federal 
court  for  a  resumption  of  jurisdiction. 

John  Hinsdale,  for  the  plaintiff. 

Jlu.  St.  Eep..  Voi«  VT.— 83 
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Smith,  C.  J.  The  action  is  upon  a  contract  entered  into  be- 
tween the  plaintiff,  a  corporation  formed  under  the  laws  of  the 
state  of  New  Jersey,  and  the  defendant  A.  H.  Rowland,  a 
citizen  and  a  resident  of  the  state  of  Massachusetts,  to  recover 
damages  for  the  breach  thereof  in  the  non-payment  of  goods 
sold  and  delivered,  and  is  prosecuted  against  the  other  defend- 
ant, the  Durham  Water  Company,  a  corporation  created  and 
acting  under  the  laws  of  this  state,  to  establish  and  enforce  a 
lien  therefor  upon  the  property  of  the  latter. 

The  complaint  was  filed  at  fall  term,  1887,  of  the  superior 
court  of  Durham,  to  which  the  summons  was  returned,  and 
separate  answers  of  the  defendants  put  in,  purporting  to  be  at 
that  term,  while  the  verification  of  each  was  made  in  Novem- 
ber, after  its  expiration. 

The  defendant  Howland,  alleged  to  owe  the  plaintiflf  for 
goods  delivered  under  the  contract  in  more  than  twenty  thou- 
sand dollars,  applied  by  petition  (when  filed  does  not  appear, 
but  which  was  passed  on  and  denied  at  January  term  after- 
wards) asking  for  the  removal  of  the  cause  to  the  circuit  court 
of  the  United  States  for  the  western  district  of  North  Caro- 
lina, under  the  several  acts  of  Congress.  The  plaintiflf  resisted 
the  application  for  removal,  contending  that  a  cause  for  re- 
moval by  the  said  Howland  was  not  presented  in  the  record, 
for  these  reasons:  — 

"First,  because  his  petition  and  bond  were  not  filed  in  apt 
time;  secondly,  because  the  bond  did  not  conform  to  the  re- 
quirements of  the  act  of  Congress,  in  that  it  was  not  condi- 
tioned to  provide  for  the  payment  of  costs  in  the  United 
States  court;  thirdly,  because  the  pleadings  did  not  show  a 
severable  controversy  such  as  was  provided  for  in  the  act  of 
Congress  of  1887;  fourthly,  because  defendant  Howland  being 
a  citizen  and  resident  of  the  state  of  Massachusetts,  and  not 
being  an  inhabitant  of  the  western  district  of  North  Carolina, 
and  the  plaintiflf  being  a  citizen  and  resident  of  the  state  of 
New  Jersey,  and  as  therefore  the  United  States  circuit  court 
would  not  have  jurisdiction  of  a  suit  originally  brought  in 
that  court,  it  would  not  have  jurisdiction  of  this  cause  when 
removed,  and  on  that  account  the  motion  to  remove  should  be 
refused." 

The  defendant  offered  to  file  an  additional  bond,  or  to  amend 
the  present  one  in  any  particular  necessary. 

The  court,  being  of  opinion  that  no  order  of  the  state  court 
was  necessary  to  the  removal  of  the  cause  if  it  were  a  proper 
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case  for  removal,  and  being  further  of  opinion  that  the  bond 
was  insufficient,  and  it  had  no  power  to  allow  an  amendment 
thereto  or  a  new  bond  to  be  filed,  and  that  in  the  suit  in  which 
defendant's  petition  was  filed  there  is  not  "a  controversy 
which  is  wholly  between  citizens  of  different  states,"  and  that 
the  circuit  court  of  the  United  States  would  have  no  jurisdic- 
tion of  the  action,  declined  to  make  the  order  allowing  defend- 
ant Howland  to  file  a  new  bond,  or  to  amend  the  bond  on  file, 
and  also  declined  to  make  an  order  removing  the  action  to  the 
circuit  court,  from  which  rulings  defendant  Howland  appealed. 

The  bond  was  in  the  following  form: — 

"Know  all  men  by  these  presents:  That  we,  A.  H.  How- 
land, as  principal,  and  S.  W.  Holman,  as  surety,  are  held  and 
firmly  bound  unto  the  McNeal  Pipe  and  Foundry  Company 
in  the  penal  sum  of  $250,  lawful  money  of  the  United  States, 
for  the  payment  of  which  well  and  truly  to  be  made  we  bind 
ourselves,  jointly  and  severally,  firmly  by  these  presents. 

"The  condition  of  this  bond  is  such,  that  if  said  A.  H. 
Howland  shall  enter  and  file,  or  cause  to  be  filed,  in  the  next 
circuit  court  of  the  United  States  for  the  western  district  of 
North  Carolina,  on  the  first  day  of  its  session,  copies  of  all 
process,  pleadings,  and  deposition  testimony,  and  other  pro- 
ceedings in  a  certain  suit  now  pending  in  the  superior  court  of 
Durham  County,  state  of  North  Carolina,  in  which  the  Mc- 
Neal Pipe  and  Foundry  Company  is  plaintifT,  and  said  A.  H. 
Howland  and  the  Durham  Water  Company  are  defendants, 
and  shall  do  such  other  appropriate  acts  as  by  act  of  Con- 
gress in  that  behalf  are  required  to  be  done  upon  the  removal 
of  such  suit  from  said  state  court  into  the  said  United  States 
court,  then  this  obligation  to  be  void,  otherwise  of  force. 

"  Dated  this  twenty-third  day  of  November,  1887. 

"A.  H.  Howland.     [seal] 

"By  W.  W.  Fuller,  Attorney. 
"S.  W.  Holman."    [seal] 

The  act  of  Congress  approved  on  March  3,  1887,  and 
amendatory  of  that  of  March  3,  1875,  makes  important 
changes  in  the  law  which  authorizes  the  transfer  of  causes 
pending  in  a  state  court  to  the  United  States  circuit  court  for 
trial.  It  confines  the  right  to  apply  for  and  obtain  a  removal 
to  non-resident  defendants,  the  plaintiff  having  elected  to 
bring  his  action  in  the  jurisdiction  of  a  state  court;  the  sum  in 
controversy  must  be  more  than  two  thousand  dollars  instead 
•of  five  hundred  dollars,  the  former  limit,  ezcluBive  of  interest 
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and  coets;  the  applicatiou  must  be  made  at  or  before  the  time 
when,  under  the  law  or  rules  of  the  state  courts,  the  defendant 
is  required  to  answer  or  plead;  a  bond  properly  secured  must 
bo  entered  into  for  filing  a  copy  of  the  record  in  the  circuit 
court  on  the  first  day  of  its  next  sitting  "  and  for  paying  all 
costs  that  may  be  awarded  if  said  court  shall  hold  that  the 
suit  was  wrongfully  removed,"  etc. 

The  first  section  of  the  amending  statute  provides,  more- 
over, that,  in  order  to  the  exercise  of  original  jurisdiction,  the 
action  "shall  be  brought  only  in  the  district  of  either  the 
plaintiff  or  defendant";  and  in  the  recent  case  of  the  County  oj 
Yuba  V.  Pioneer  Gold  Mining  Co.,  decided  in  United  States  cir- 
cuit court,  northern  district  of  California,  in  August  last,  it  is 
held,  Mr.  Justice  Field  and  the  circuit  and  district  judges  con- 
curring in  the  opinion,  that  under  the  second  section  no  cause 
can  be  removed  of  which  the  circuit  court  would  not  have  had 
original  cognizance. 

While  it  is  true  that  the  present  suit  is  brought  in  a  district 
where  one  of  the  defendants  resides,  who  is  content  to  let  it  re- 
main, the  other  defendant,  who  seeks  another  jurisdiction,  is 
a  citizen  and  resident  of  another  state;  and  if  there  were  a 
several  controversy  between  them,  and  it  could  be  severed  and 
removed,  the  anomalous  result  would  follow  that  a  cause 
would  be  there  constituted  which  could  not  have  originated  in 
that  court  in  that  form. 

The  principle  of  the  ruling  in  the  case  cited  seems  to  apply 
to  the  present  proposed  removal;  and  with  the  sanction  of  such 
high  authority  agreeing  with  our  own  reading  of  the  enact- 
ment and  its  general  scope  and  policy,  we  must  sustain  the 
ruling  of  the  court  below. 

We  pretermit  passing  upon  the  other  grounds  of  objection  to 
the  transfer  of  the  cause,  to  wit:  1.  That  the  application  was 
not  made  at  the  first  term  of  the  court  as  of  which  the  plead- 
ings are  filed;  the  want  of  diversity  in  the  controversies  be- 
tween the  plaintifi"  and  defendants,  their  connection  and  de- 
pendence, so  that  presence  of  each  in  the  one  action  is  neces- 
sary to  a  full  determination  of  the  cause;  the  absence  of  any 
provision  in  the  bond  for  the  payment  of  costs, — all  of  which 
have  great  force,  since  it  is  suifficient  to  say  the  cause  was  not 
in  law  removable. 

It  may  be  observed  that  no  order  of  removal  was  necessary, 
since  a  compliance  with  the  prescribed  conditions  effected  a 
removal,  and  all  required  of  the  state  court  was  to  suspend  all 
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further  proceedings,  unless  thereafter  the  case  should  be  re- 
manded by  the  circuit  to  the  state  court  for  a  resumption  of 
jurisdiction. 

We  therefore  consider  the  appeal  before  us  to  be  from  the 
ruling  of  the  judge  to  proceed  in  the  cause:  Fitzgerald  v.  All- 
man,  82  N.  C.  492. 

As  to  what  are  separable  controversies,  see  Ayers  v.  Wisnall, 
112  U.  S.  187;  St.  Louis  R.  E.  Co.  v.  Wilson,  114  Id.  60; 
Louis.  &  Nash.  R.  R.  Co.  v.  Ide,  114  Id.  62;  Putnam  v.  Ingram, 
114  Id.  57;  St.  Louis  etc.  R.  R.  Co.  v.  Wilson,  114  Id.  60. 

Affirmed. 


Removal  of  Causes  to  Fedebal  Courts:  See  the  extended  note  to  Beery 
,  Iriek,  12  Am.  Bep.  645-652;  and  see  Desty's  Removal  of  Canses. 


Burr  v.  Maitltsby. 

[99  NoETH  Cabolina,  263.] 
Lien  Given  bt  BTAxtrrE  to  Mechanics  and  Labobebs,  Notice  of  Which 
has  been  filed  aa  prescribed  by  the  statute,  attaches  to  the  property  upon 
which  the  labor  or  materials  were  bestowed,  and  has  relation  back  to 
the  time  when  the  work  was  commenced  or  the  materials  furnished; 
and  is  effectual  against  every  other  lien  or  encumbrance  which  attached 
subsequently,  and  also  against  purchasers  for  value  and  without  notice. 

E.  Haywood,  for  the  respondents. 

W.  F.  French,  D.  O.  Lewis,  and  J.  B.  Shelton,  for  the  appel- 
lants. 

Merrimon,  J.  The  parties  agreed  upon  and  submitted  the 
following  facts  to  the  court  for  its  judgment:  — 

"That  the  plaintiffs  furnished  material  and  performed  labor 
in  the  repair  of  the  property,  lot  No.  6,  in  the  town  of  White- 
ville.  The  work  and  labor  done,  and  material  furnished,  be- 
gan on  the  second  day  of  September,  1884,  and  ended  on  the 
twentieth  day  of  November,  1884.  That  a  lien  for  the  same 
was  filed  and  recorded,  in  due  form  of  law,  on  the  fifth  day  of 
August,  1885,  in  the  office  of  the  clerk  of  the  superior  court  of 
Columbus  County. 

"That  on  the! day  of  December,  1884,  the  defendanta 

Maultsby  and  Son,  who  were  the  owners  of  the  property 
against  which  the  lien  was  filed,  and  who  alone  contracted 
for  the  work  and  material  performed  and  furnished,  conveyed 
said  property  to  the  defendants  Kerchncr  and  Caldcr  Brothers, 


B18  Burr  v.  Maultsby.  [N.  Carolina, 

for  value,  and  without  notice  of  the  plaintiffs'  claim,  and  the 
conveyance  (or  deed)  was  duly  recorded  on  the  second  day 
of  December,  1884;  that  this  deed  was  made  and  delivered 
before  the  filing  of  the  lien ;  that  the  amount  of  the  work  and 
the  labor  performed  and  material  furnished  is  sixty-one  dol- 
lars and  eighty-six  cents  ($61.86);  that  J.  A.  Maultsby  and 
Son  had  no  right,  title,  or  interest  whatever  in  the  land,  lot 
No.  6,  in  the  town  of  Whiteville,  when  the  plaintiffs'  notice  of 
lien  was  filed  with  the  clerk  of  said  court;  that  the  lien  was 
filed  in  the  time  required  by  law." 

The  court,  upon  consideration,  gave  judgment  for  the  plain- 
tiffs as  follows: — 

"This  cause  coming  on  to  be  heard  upon  the  statement  of 
the  facts  found  as  a  special  verdict,  and  the  court  being  of 
opinion  that  the  plaintiffs  were  entitled  to  recover,  now,  on 
motion  of  John  D.  Bellamy,  Jr.,  attorney  for  the  plaintiffs,  it 
is  ordered  and  adjudged  that  the  plaintiffs  are  entitled  to  and 
hiave  a  lien  on  the  properliy  described  in  the  notice  of  lien  for 
the  sum  of  $61.86,  with  interest  from  the  17th  of  September, 
1884,  and  the  costs  of  this  action.  And  it  is  hereby  ordered 
that  all  the  right,  title,  and  interest  of  the  defendants  J.  A. 
Maultsby  and  Son  in  the  said  land  and  property  which  said 
defendants  had  therein  on  the  second  day  of  September,  1884, 
the  time  of  the  commencement  of  the  furnishing  of  the  mate- 
rial, be  sold  to  satisfy  said  debt,  interest,  and  costs,  and  that 
the  defendants  be  foreclosed  and  barred  of  any  interest  therein 
acquired  subsequent  to  said  date,  provided  the  debt,  interest, 
and  costs  aforesaid  be  not  paid  within  thirty  days." 

From  this  judgment,  the  defendants,  having  excepted,  ap- 
pealed to  this  court. 

It  is  not  denied  that  the  plaintiffs  were  entitled  to  a  lien 
upon  the  lot  of  land  in  question,  as  they  claim;  but  it  is  con- 
tended that  inasmuch  as  notice  of  such  claim  of  lien  was  not 
filed  by  them  in  the  office  of  the  superior  court  clerk  of  the 
proper  county,  as  required  by  the  statute  (Code,  sees.  1784, 
1789),  before  the  defendants  purchased  the  land  from  J.  A. 
Maultsby  and  Son,  and  they  had  no  notice  of  the  lien,  there- 
fore it  did  not  attach  to  the  land  as  against  them,  or  in  any 
way  affect  their  title.  And,  for  the  like  reason,  the  defendants 
further  insist  that,  at  the  time  the  plaintiffs  filed  their  notice 
of  lien,  J.  A.  Maultsby  and  Son  "had  no  right,  title,  or  inter- 
est whatever  in  the  land,"  having  before  that  time  sold  and 
conveyed  the  same  to  them. 
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So  that  the  question  we  are  called  upon  to  decide  is,  Did 
the  lien  on  the  land  when  filed  in  the  oflBce  of  the  clerk  of  the 
superior  court  have  relation  back  to  the  time  it  first  arose? 
We  are  of  opinion  that  this  question  must  be  answered  in  the 
affirmative. 

The  first  statute  giving  a  mechanic's  and  laborer's  lien 
(Acts  1868-69,  c.  117,  sec.  4)  prescribed  that  the  lien  should 
be  filed  "at  any  time  before  or  within  thirty  days  after  the 
performance  and  completion  of  the  labor,  or  the  final  furnish- 
ing of  the  materials,  or  the  gathering  of  the  crop."  This 
clause  of  the  statute  was  interpreted  by  this  court  in  Chad- 
hourn  v.  WilliamSy  71  N.  C.  444,  and  it  was  held  that  the  lien 
in  that  case  had  relation  back  to  the  time  it  began  to  arise, 
and  while  it  continued  to  arise,  thus  defeating  certain  mort- 
gages that  had  been  registered  prior  to  the  time  of  filing  the 
notice  of  the  lien,  the  court  saying  that  "it  must  be  clear  that 
unless  the  claim  when  filed  has  relation  back  to  the  com- 
mencement of  the  furnishing  the  materials,  the  object  of  the 
act  would  be  liable  to  be  defeated  at  the  pleasure  of  the  ven- 
dee of  the  materials  by  his  selling  or  mortgaging  his  estate. 
The  act  would  be  idle  and  inefficacious  against  the  very  mis- 
chief it  was  intended  to  [prevent]  cause We  think  the 

notice  of  lien  had  relation  back,  and  was  prior  to  the  claim  of 
the  defendant  as  to  the  materials  furnished  before  the  date 
of  the  mortgage." 

In  view  of  this  decision,  and  without  modifying  or  changing 
its  force,  the  legislature  enacted  the  statute  (Acts  1876-77, 
c.  53,  sec.  2)  extending  the  time  within  which  the  notice  of 
such  lien  might  be  filed  to  sixty  days;  and  again,  after- 
wards, the  time  was  extended  by  statute  (Acts  1881,  c.  65,  sec. 
1)  to  six  months;  and  again  by  the  statute  (Acts  1883,  c. 
101,  sec.  1;  Code,  sec.  1789)  to  twelve  months.  The  time  was 
thus  simply  extended.  It  would  seem,  therefore,  that  the 
legislature  approved  of  the  interpretation  given  to  the  first 
statute  cited,  and  intended  that  it  should  apply  to  those  sub- 
sequently enacted.  It  was  all  along  after  the  first  enactment 
advertent  to  the  subject  of  such  liens,  and  frequently  legis- 
lated in  respect  thereto,  amending  the  first  and  subsequent 
statutes.  If  it  had  intended  that  such  lien  should  have  no 
force  or  eflFect  as  against  purchasers  and  encumbrances  until 
the  filing  of  notice  thereof,  the  just  inference  is,  it  would  have 
so  provided. 

The  statute  (Code,  sec.  1791)  in  respect  to  such  liens  pro* 
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vides  that  "upon  judgment  rendered  in  favor  of  the  claimant, 
an  execution  for  collection  and  enforcement  thereof  shall 
issue  in  the  same  manner  as  upon  other  judgments  in  actions 
arising  on  contract  for  the  recovery  of  money  only,  except 
that  the  execution  shall  direct  the  ofl&cer  to  sell  the  right, 
title,  and  interest  which  the  owner  had  in  the  premises  or  the 
crops  thereon  at  the  time  of  filing  the  notice  of  the  lien,  before 
such  execution  shall  extend  to  the  general  property  of  the 
defendant." 

On  the  argument  it  was  contended  for  the  defendants  that 
J.  A.  Maultshy  and  Son  had  no  "  right,  title,  and  interest "  to 
the  land  in  question,  "at  the  time  of  filing  the  notice  of  the 
lien,"  to  be  sold,  and  as  the  statute  just  recited  directed  such 
interest  to  be  sold,  this  went  to  prove  that  the  legislature  did 
not  intend  that  the  lien  should  relate  back  to  the  time  it 
arose. 

This  argument  is  not  sound.  The  lien  prevailed  continuously 
next  after  it  arose,  and  J.  A.  Maultshy  and  Son,  who  then  had 
title  to  the  land,  could  not  divest  themselves  of  it  except  sub- 
ject to  the  lien.  So  there  was  "  right,  title,  and  interest "  in 
them  to  be  sold  as  contemplated  by  the  statute 

The  same  statute  (Code,  sec.  1782)  further  provides  that 
"  the  lien  for  work  on  crops  or  farms  or  materials  given  by 
this  chapter  shall  be  preferred  to  every  other  lien  or  encum- 
brance which  attaches  upon  the  property  subsequent  to  the 
time  at  which  the  work  was  commenced  or  materials  fur- 
nished." 

It  was  contended  that  this  clause  does  not  embrace  absolute 
conveyances,  and  hence  they  are  unafiected  by  such  lien,  un- 
less filed  prior  to  their  execution;  and  also  that  this  provision 
tends  to  show  that  it  was  not  intended  that  filing  the  laborer's 
notice  of  lien  gave  it  eflBcacy  as  against  prior  purchasers.  This 
is  a  mistaken  view. 

This  clause  has  no  such  application.  Its  purpose  is  simply 
to  prevent  liens  upon  the  property  created  subsequently  to  the 
laborer's  lien  from  superseding  it  as  to  work  done  and  mate- 
rials furnished  after  such  subsequent  liens  were  created:  Woo- 
ten  V.  Hill,  98  N.  C.  48. 

The  purpose  of  the  statute  seems  to  be  to  favor  the  laborer, 
—  to  give  him  a  security  —  a  lien  upon  the  property  continu- 
ally efficient  for  all  purposes  after  it  arises  until  discharged  — 
for  his  labor  and  materials  supplied,  without  any  public  notice 
of  it,  until  the  lapse  of  twelve  months;  that  it  shall  not  be 
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good  after  that  time,  unless  it  shall  be  filed  as  prescribed  by 
the  statute.  If  this  is  not  so,  why  require  notice  to  be  filed 
at  all?  The  lien  extends  only  to  the  particular  property 
afiected  by  the  labor  done  or  materials  supplied.  If  a  sale  of 
it  by  the  owner  operates  to  defeat  the  laborer's  lien,  then  to 
file  notice  of  it  would  be  nugatory,  —  a  mockery. 

It  is  said  that  such  liens,  until  notice  of  them  filed,  are 
snares  to  innocent  buyers  of  the  property  to  which  they  at- 
tach. This  may  be  so  in  a  measure;  but  the  legislature  had 
power  to  provide  for  and  allow  them,  as  it  has  done.  It,  and 
not  the  court,  must  be  the  judge  of  the  expediency  and  wis- 
dom of  such  legislation.  It  may  be  said,  however,  that  the 
same  objection  applied  to  the  registration  laws  of  this  state, 
until  within  a  recent  period,  as  to  conveyances  generally. 

Wise  registration  laws  promote  convenience,  confidence, 
and  safety  in  business  transactions  of  great  importance,  and 
encourage  trade;  they  do  not  discourage  the  vigilant,  honest 
dealer.  In  their  absence,  the  buyer  must  rely  upon  his  own 
scrutiny  as  to  the  title  he  gets. 

Affirmed.  _____ 

BtraJDINGS  AND  StEUOTUBBS  AGAINST  WhIOH  MECHANICS    LlENS  MAT  BE 

Ekfoeoed:  See  the  note  to  La  Crosse  v.  Vanderpool,  78  Am.  Dec.  694-699. 
Aa  to  estates  and  interests  afiTeoted  by  such  liens,  see  the  note  to  Lyon  v. 
McChiffey,  45  Id.  678-680.  Mechanic's  lien  prevails  over  that  of  a  vendor: 
Henderson  v.  Connelly,  123  III.  98;  5  Am.  St.  Rep.  490;  and  relates  back  to 
the  time  when  the  work  was  performed  or  the  material  furnished:  TrammeU 
V.  Mount,  68  Tex.  210;  2  Am.  St.  Rep.  479,  and  note. 
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Nbglioence.  —  Walking  on  Track  of  Railroad  is  not,  in  Itself,  such 
contributory  negligence  as  will  bar  a  recovery  of  damages  for  injuries 
sustained  through  the  negligence  of  the  company's  servants. 

AuHouoH  Person  Walking  on  Track  of  Railroad  Company  may  be 
Technically  a  Trespasser,  yet  if  he  uses  due  care  to  avoid  injury 
from  the  wrongful  act  of  the  company,  he  may  recover  damages  for  inju- 
ries thereby  sustained. 

Acre  Constituting  Contributort  Neolioencb,  Such  as  will  Defeat 
Recovery,  must  be  the  proximate  and  not  the  remote  cause  of  the  in- 
jury. By  "proximate  cause"  is  intended  an' act  which  directly  pro- 
duced, or  concurred  directly  in  producing,  the  injury;  by  "  remote 
cause "  is  intended  that  which  may  have  happened,  and  yet  no  injury 
have  occurred,  notwithstanding  that  no  injury  could  have  occurred  if  it 
had  not  happened. 
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Raiuioad  CJompant  —  Licbksk  to  Ckoss  Track. — When,  for  a  series  of 
years,  the  public  has  been  in  the  habit  of  crossing  the  track  of  a  railroad 
company,  the  acquiescence  of  the  company  in  the  public  use  will  amount 
to  a  license,  and  imposes  on  it  the  duty  to  exercise  reasonable  care  in  the 
operation  of  its  trains,  so  as  to  protect  those  using  the  license  from 
injury. 

Duty  is  Always  Imposed  on  Thosk  in  Chahob  ot  a  railway  train  in  mo- 
tion to  keep  a  reasonable  lookout,  and  a  failure  to  do  so  will  render  the 
company  liable  for  injuries  resulting  even  to  a  trespasser  who  has  not 
been  guilty  of  contributory  negligence.  And  although  the  person  m- 
jured  was  guilty  of  contributory  negligence,  yet  if  the  defendant  mighfe 
have  avoided  the  injury  by  ordinary  care,  and  did  not,  damages  ara 
recoverable. 

QasATES  Cabk  is  Bequibed  of  BAiLitOAD  Company  than  is  otherwise  neces- 
eary  in  running  its  trains  in  a  populous  town,  and  especially  when  a 
train  is  running  out  of  time  or  at  an  unusual  hour. 

Recovery  or  Damages  por  Injury  Caused  by  Neqlioencb  of  railroad 
company  is  restricted  to  actual  damages. 

Evidence — Question  for  Jury. — Where  Evidence  is  CoNFUCTiNa  as 
TO  Cause  of  the  injury  sustained,  the  question  should  be  submitted  to 
the  jury,  under  proper  instructions  from  the  court. 

Thomas  H.  Sutton,  for  the  respondent. 

Oeorge  M.  Rose,  for  the  appellant. 

Davis,  J.  It  is  alleged  and  admitted  that  on  or  about  the 
night  of  October  19,  1883,  Thomas  McDonald  was  run  over 
while  on  the  defendant's  track  in  the  town  of  Fayetteville. 

The  plaintiff  alleges  that  his  intestate  was  walking  on  the 
defendant  company's  track  at  the  time  of  the  injury  at  a  place 
where  "it  was  and  for  a  long  time  had  been  the  habit  and  cus- 
tom of  the  people  of  the  town  of  Fayetteville  and  others  to 
pass  and  repass  and  cross  the  track "  of  defendant's  road,  and 
that  while  so  walking  on  the  said  road  he  was  run  over  by  the 
carelessness  and  negligence  of  the  defendant's  servants  in 
charge  of  a  locomotive  engine,  and  received  injuries  from 
which  he  soon  thereafter  died. 

The  defendant  denies  negligence,  and  says  that  the  plain- 
tiff's intestate  was  a  trespasser,  and  had  no  right  to  be  on 
defendant's  track;  that  he  was  a  man  of  dissolute  habits, 
frequently  in  a  state  of  intoxication,  was  in  that  condition  on 
the  night  of  the  injury,  and  was  himself  guilty  of  gross  neg- 
ligence in  going  on  defendant's  track  in  that  condition;  and 
that  he  was  lying  down  and  in  such  a  position  that  he  could 
not  be  seen  by  the  engineer  when  the  accident  occurred. 

The  following  issues  were  submitted:  — 

"  1.  Was  the  death  of  plaintiff's  intestate  cause  by  the  neg- 
ligence of  the  defendant? 
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"  2.  "Was  the  plaintiff's  intestate  guilty  of  contributory  neg- 
ligence? 

''3.  What  damage  is  the  plaintiff  entitled  to  receive?" 

Many  witnesses,  thirty  in  number,  were  examined  on  the 
trial  below,  and  the  substance  of  their  testimony  was  sent  up 
with  the  case  on  appeal. 

As  there  was  no  exception  to  any  of  the  evidence  by  the  ap- 
pellant, it  is  unnecessary  to  set  it  out  in  detail,  but  only  sub- 
stantially so  much  of  it  as  is  necessary  to  a  proper  apprehension 
of  the  exceptions  to  his  honor's  charge. 

The  tendency  of  that  on  behalf  of  the  plaintiff  was  to  show 
that  there  is  a  crossing  on  a  trestle  of  the  defendant's  road, 
upon  which  planks  are  placed,  and  that  over  this  trestle  the 
public  have  been  accustomed  to  pass  and  repass  for  twenty  or 
twenty-five  years,  using  it  as  a  common  passage-way;  that  on 
the  night  of  the  19th  of  October,  1883,  between  eight  and  nine 
o'clock,  the  plaintiff's  intestate  was  crossing  over  the  trestle, 
when  the  construction  train  of  the  defendant  came  into  the 
town  of  Fayetteville,  running  slowly,  not  faster  than  three  or 
four  miles  an  hour,  without  giving  any  notice  by  sound  of 
whistle  or  bell,  and  without  any  head-light;  that  it  made  so 
little  noise  some  of  the  witnesses  thought  it  was  only  a  hand- 
car; that  it  sounded  no  alarm  at  the  crossing,  and  that  no 
whistle  was  blown  or  bell  rung  from  Little  River  to  Fayette- 
ville; that  the  track  was  straight  for  a  considerable  distance, 
and  when  the  intestate  saw  the  train  approaching  "  he  tried  to 
get  across  the  trestle,  and  could  not,  and  then  tried  to  get  off 
and  got  hi  sfoot  hung";  that  he  "  saw  the  damned  thing  coming, 
and  tried  to  get  out  of  the  way,  but  could  not";  that  he  made 
an  outcry  and  sound  of  distress,  which  could  be  heard  at  a 
considerable  distance,  according  to  one  witness  eight  hundred 
or  nine  hundred  yards;  that  the  train  was  going  slowly,  and 
could  have  been  stopped  within  ten  feet;  that  if  the  bell  had 
been  rung  at  the  crossing,  the  intestate  would  have  had  ample 
time  to  have  gotten  of. 

One  witness  (Smith)  testified  that  he  heard  the  distress- 
ing cry,  got  a  lantern  and  waved  it;  that  "if  the  engine  had 
blown  at  the  corporate  limits,  he  would  have  had  time  to  re- 
lease McDonald;  that  he  started  as  soon  as  he  heard  the  out- 
cry"; that  the  engineer  was  incompetent,  "blind  in  one  eye, 
and  could  not  see  well  out  of  the  other";  that  the  intestate 
was  an  industrious  man  and  a  skilled  laborer,  worth  one  dol- 
lar per  day;  that  he  sometimes  drank,  but  was  not  a  drunkard; 
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that  he  was  sober  at  the  time  of  the  accident;  that  he  was 
fifty-five  or  sixty  years  of  age,  and  in  good  health. 

On  behalf  of  the  defendant,  the  evidence  tended  to  show 
that  the  planks  on  the  trestle  were  put  there  by  defendant,  not 
for  public  use,  but  for  the  employees  of  the  road,  when  en- 
gaged about  its  business;  that  the  defendant  owned  the  prop- 
erty, and  there  was  a  notice  at  the  gate,  "No  admittance 
except  on  business";  that  McDonald  was  inside  the  gate  and 
was  drunk  on  the  occasion  of  the  accident;  that  he  was  in 
the  habit  of  going  on  the  track  intoxicated,  and  had  been 
warned  not  to  do  so;  that  he  was  lying  down;  that  if  he  had 
been  standing  up  he  could  have  been  seen;  that  he  himself 
said  that  "if  he  had  not  been  drinking  he  would  not  have 
been  caught  there";  that  he  was  drunk  the  evening  of  the 
accident,  so  much  so  that  he  "could  hardly  keep  his  feet"; 
that  Wright  was  a  competent  engineer,  and  had  always  been 
trusted. 

Wright,  the  engineer,  testified  that  the  head-light  was  burn- 
ing; that  he  did  not  know  whether  the  bell  was  rung  or  not; 
that  "if  a  man  had  been  standing  up  he  could  have  seen  him 
three  hundred  yards;  saw  no  man."  He  afterwards  said  that 
the  "bell  rung  at  the  crossing;  heard  cry  about  one  hundred 
feet  oflf, — cry  of  distress." 

The  court  charged  the  jury  that,  as  to  the  first  issue,  if  the 
accident  was  caused  by  negligence  of  defendant,  the  jury 
should  answer  yes,  otherwise  no,  and  that  the  burden  was  on 
plaintiff  to  show  negligence;  that  if  train  was  moving  three 
or  four  miles  an  hour,  defendant  not  being  at  a  crossing,  it 
was  not  negligence  not  to  ring  the  bell  or  blow  the  whistle, 
unless  such  failure  is  shown  to  have  contributed  to  the  injury. 
It  would  have  been  negligence  if  there  had  been  no  head-light, 
since,  by  the  uncontradicted  evidence,  the  track  was  straight 
for  half  a  mile;  but  if  there  was  a  head-light,  it  was  sufficient 
warning  to  deceased,  and  there  could  have  been  no  negligence 
in  failing  to  ring  bell  or  blow  whistle;  that  if  the  agent  or 
engineer  of  company  had  notice  from  the  outcry  or  otherwise 
that  a  human  being  was  fastened  on  the  track,  it  was  negli- 
gence not  to  stop  his  train,  if  he  had  time  to  do  so  after 
receiving  such  notice,  that  is,  if  he  received  the  notice  at  all. 

As  to  the  second  issue,  the  court  charged  the  failure  of  the 
engineer  to  sound  whistle  or  ring  bell,  if  such  were  the  fact, 
did  not  relieve  deceased  from  necessity  of  taking  ordinary 
precautions  for  his  safety.     Negligence  of   company's  em- 
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ployees  in  that  particular  was  no  excuse  for  his  negligence. 
He  was  bound  to  look  and  listen  before  attempting  to  cross 
the  trestle  in  order  to  avoid  an  approaching  train,  and  not  to 
walk  carelessly  into  a  place  of  danger.  Had  he  used  his 
senses,  he  might  have  heard  or  seen  the  coming  train.  If  ho 
omitted  to  do  so,  and  walked  thoughtlessly  and  carelessly  on 
the  track,  he  was  guilty  of  culpable  negligence,  and  con- 
tributed to  his  own  injury.  If  he  did  use  his  senses,  saw  the 
train  coming,  or  heard  it,  and  yet  undertook  to  cross  the 
trestle  instead  of  waiting  for  the  train  to  pass,  and  was  in- 
jured, the  consequences  of  the  mistake  cannot  be  cast  on  the 
defendant.  No  railroad  company  can  be  held  for  a  failure  of 
experiments  of  that  kind.  But,  notwithstanding  the  previous 
negligence  of  deceased  (if  the  jury  so  find),  if,  at  the  time 
when  the  injury  was  committed,  it  might  have  been  avoided 
by  the  exercise  of  reasonable  care  and  prudence  on  part  of 
defendant,  the  defendant  is  liable,  and  the  jury  would  find 
second  issue  in  favor  of  plaintifif:  Davis  v.  Mann,  as  cited  ia 
Gunter  v.  Wilkes,  85  N.  C.  312. 

Plaintifif  requested  court  to  charge : — 

"1.  If  the  railroad  company  had  by  long  consent  allowed  the 
public  to  pass  and  repass  the  trestle-work,  then  he  was  not  a 
trespasser."    This  was  given. 

"  2.  That  if  the  engineer  in  charge  was  incompetent,  or  if^ 
from  the  circumstances  of  the  case,  the  servant  of  the  defend- 
ant (the  engineer)  exhibited  a  careless  or  reckless  disregard 
of  life  or  limb,  the  defendants  are  liable  in  damages."  This 
was  given. 

"  3.  That  in  coming  into  a  populous  town  (as  is  admitted  in 
the  pleadings)  more  care  is  necessary  than  otherwise;  especially 
is  this  so  when  an  engine  is  coising  out  of  time  or  at  an 
unusual  hour."    This  was  given. 

"  4.  That  if  the  deceased  was  guilty  of  contributory  negli- 
gence, and  the  jury  believe  that  if  ordinary  care  had  been 
used  or  the  accident  might  have  been  avoided,  then,  though 
they  believe  the  deceased  contributed  to  the  accident,  the  rail- 
road is  liable."  The  court  gave,  instead  of  this,  the  words 
of  Davis  V.  Marvrij  as  quoted  in  Chmter  v.  Wilkes,  85  N.  C. 
312. 

"  6.  That  what  the  damages  are  is  to  be  fixed  by  the  jury, 
under  all  the  circumstances  of  the  case,  the  same  being  left 
largely  to  the  common  sense  and  discretion."  This  was  given, 
the  court  explaining,  however,  it  must  be  restricted  to  actual 
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damages,  i.  e.,  the  money  loss,  calculating  the  annual  net  earn- 
ings and  expectancy  of  life,  etc. 

"6.  If  the  engineer  was  without  head-light,  and  did  not  ring 
the  bell  or  blow  the  whistle  coming  into  town,  this  of  itself  is 
evidence  of  negligence  on  the  part  of  the  railroad  company, 
especially  where  human  life  is  the  forfeit  of  his  failure  to  use 
the  above  ordinary  care."  This  was  given,  the  court  adding 
that  it  would  be  a  circumstance,  if  true,  to  be  weighed  in  con- 
nection with  all  the  evidence  in  the  case. 

The  defendant  asked  the  court  to  charge  as  follows: — 

"  1.  If  the  jury  believe  that  Thomas  McDonald  was  run  over 
by  engine  of  defendant  at  a  place  not  a  public  crossing,  but 
on  private  property  of  defendant,  company  would  not  be  re- 
sponsible unless  engineer  knew  of  deceased's  dangerous  po- 
sition on  the  track,  *  or  with  reasonable  care  and  diligence 
might  have  known  it.'"  This  the  court  gave,  adding  the  words 
in  quotation  marks. 

"  4.  If  deceased,  in  attempting  to  get  off  track,  caught  his 
foot,  and  was  unable  to  get  off,  and  was  lying  in  such  a  position 
that  he  could  not  be  seen  by  engineer,  his  accident  was  the 
result  of  his  own  recklessness,  and  company  is  not  responsible, 
'  imless  there  was  such  outcry  that  the  engineer,  with  reason- 
ble  care,  could  have  prevented  the  accident.' "  This  the  court 
gave,  adding  the  words  in  quotation  marks. 

"  6.  If  the  jury  believe  the  statement  made  by  deceased  to 
plaintiff's  witness,  to  wit:  '  I  saw  the  damned  thing  coming, 
and  tried  to  get  out  of  the  way,  but  could  n't,'  and  '  I  saw  the 
engine  coming;  thought  I  had  time  to  cross  the  trestle;  found 
I  had  not;  tried  to  get  off,  and  got  my  foot  hung,' — his  con- 
duct, as  thus  stated,  was  contributory  negligence.  *  This 
subject,  however,  to  the  condition  that  the  defendant,  with 
reasonable  care  and  prudence,  could  not  have  avoided  conse- 
quence of  deceased's  negligence.' "  Given  after  adding  words 
in  quotation  marks. 

"  6.  If  the  jury  believe  the  evidence  introduced  by  plaintiff, 
and  the  uncontradicted  evidence  offered  by  defendant,  they 
will  find  that  deceased  was  guilty  of  contributorygl  neigence." 
This  was  not  given,  except  as  far  as  embraced  in  other  charges 
given. 

To  the  first  issue  the  jury  answered  "  Yes,"  to  the  second 
"No,"  and  to  the  third  "Two  thousand  dollars." 

Judgment  and  appeal  by  defendant. 

The  charge  of  the  court  was  given  with  care,  and  we  think 
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stated  the  law  fully  and  fairly  as  applicable  to  every  view  pre- 
Bented  by  the  evidence.  We  have  given  it  as  sent  up  with 
the  case  on  appeal;  but  only  two  exceptions — one  to  the  first 
instruction  asked  for  by  the  plaintiff,  which  was  given,  and 
the  other  to  the  sixth  instruction  asked  for  by  the  defendant, 
which  was  refused — were  insisted  upon  in  this  court,  and  as 
the  other  exceptions  were  not  pressed,  we  dispose  of  them  by 
Baying  that  they  were  of  no  avail. 

1.  The  defendant  says  that  the  plaintiff's  intestate  was  a 
"  trespasser,"  and  being  wrongfully  on  the  defendant's  road, 
the  injury  was  the  result  of  his  own  wrong.  For  this  position 
many  authorities  are  cited,  and  especially  Bacon  v.  Baltimore 
etc.  R.  R.  Co.,  15  Am.  &  Eng.  R.  R.  Cas.  409,  and  the  note,  in 
which  many  cases  are  cited  to  the  effect  that  persons  walking 
on  the  track  of  a  railroad  are  trespassers,  and  generally  con- 
sidered to  be  guilty  of  such  contributory  negligence  as  to  bar 
a  recovery  of  damages  for  injuries  sustained  while  so  trespass- 
ing. We  think  that  upon  a  careful  examination  of  the  cases 
cited  by  counsel  for  the  appellant  it  will  be  found  that  in  most 
of  them  the  injury  was  the  result  of  contributory  negligence 
of  the  party  injured  proximately  causing  it,  and  not  resulting 
directly  from  the  negligence  of  the  defendant,  and  where  they 
have  gone  beyond  this,  they  are  not  in  accord  with  the  rulings 
of  this  court,  nor  in  harmony  with  the  current  of  authority. 

In  Byrne  v.  New  York  Central  and  Hudson  R.  R.  R.  Co.,  104 
N.  Y.  862,  58  Am.  Rep.  512,  it  was  said  *'  that  when  the  pub- 
lic, for  a  series  of  years,  had  been  in  the  habit  of  crossing  the 
railroad,  the  acquiescence  of  the  defendant  in  the  public  use 
amounted  to  a  license  or  permission  to  cross  at  the  point,  and 
imposed  the  duty  upon  it,  as  to  all  persons  so  crossing,  to  ex- 
ercise reasonable  care  in  the  movement  of  its  trains,  so  as  to 
protect  them  from  injury,"  and  this  position  is  supported  by 
abundant  authority. 

But  even  if  he  were  a  trespasser,  we  do  not  assent  to  the 
idea  that  the  company  is  thereby  released  from  reasonable 
care. 

In  Vicksburg  and  Meridian  R.  R.  Co.  v.  McGowan,  62  Miss. 
682,  Campbell,  C.  J.,  says:  "  One  may  be  technically  a  tres- 
passer, and  if  he  uses  due  care  to  avoid  injury  from  the 
wrongful  act  of  another,  he  may  recover;  and  he  may  not  be 
a  trespasser,  and  yet  guilty  of  such  contributory  negligence  ae 
to  preclude  l\im  from  recovering." 

He  says:  "The  criterion  is,  whether  he  observes  due  care, 
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under  the  circumstances  of  his  situation,  whatever  it  may  be, 
to  avoid  harm  from  the  act  complained  of. 

To  constitute  such  contributory  negligence  as  will  defeat  a 
recovery,  it  must  be  the  proximate  and  not  the  remote  cause 
of  the  injury.  In  Baltimore  etc.  R.  R.  Co.  v.  Trainer ^  33  Md. 
542,  it  is  said:  "  By  *  proximate  cause'  is  intended  an  act 
which  directly  produced,  or  concurred  directly  in  producing, 
the  injury.  By  *  remote  cause '  is  intended  that  which  may 
have  happened,  and  yet  no  injury  have  occurred,  notwith- 
standing that  no  injury  could  have  occurred  if  it  had  not  hap- 
pened. No  man  would  ever  have  been  killed  on  a  railway  if 
ho  had  never  gone  on  or  near  the  track.  But  if  a  man  does 
imprudently  and  incautiously  go  on  a  railroad  track,  and  is 
killed  or  injured  by  a  train  of  cars,  the  company  is  responsi- 
ble, unless  it  has  used  reasonable  care  and  caution  to  avert  it, 
provided  the  circumstances  were  not  such,  when  the  party 
went  on  the  track,  as  to  threaten  direct  injury,  and  provided 
that,  being  on  the  track,  he  did  nothing,  positive  or  negative, 
to  contribute  to  the  immediate  injury." 

In  H.  &  T.  C.  R.  R.  Co.  v.  Symkins,  54  Tex.  615,  it  is  said 
"  that  a  reasonable  lookout,  varying  according  to  the  danger 
and  surrounding  circumstances,  is  a  duty  always  devolving  on 
those  in  charge  of  a  railway  train  in  motion,  and  railway  com- 
panies are  bound  to  exercise  due  care  to  avoid  injury  to  others; 
and  a  failure  to  do  so  will  render  them  liable  for  injuries  re- 
sulting even  to  a  trespasser  who  has  not  been  guilty  of  con- 
tributory negligence." 

In  Parker  v.  Railroad,  86  N.  C.  221,  relied  on  by  defendant, 
the  deceased  could,  by  using  ordinary  care,  have  avoided  the 
injury,  and  the  defendant  could  not  stop  the  engine  in  time  to 
prevent  it. 

We  conclude  that  there  was  no  error  in  giving  the  instruc- 
tion complained  of. 

2.  The  second  exception  relied  on  here  was  to  the  refusal  to 
give  the  sixth  instruction  asked  for  by  the  defendant.  This 
instruction  "  was  not  given  except  as  far  as  embraced  in  other 
charges  given." 

There  was  evidence  tending  to  show  that  the  negligence  of 
the  defendant  was  the  direct  and  proximate  cause  of  the  in- 
jury; and  there  was  evidence  tending  to  shovr  that  the  de- 
ceased, being  on  the  track  under  the  circumstances  detailed 
in  evidence  (which  was  not  per  se  such  contributory  negligence 
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as  relieved  the  defendant  from  liability  for  failure  to  use  ordi- 
nary care),  could  not  avoid  tlie  injury. 

These  questions  were  left  fairly  to  the  jury,  and  we  can  see 
no  error  in  the  instructions  of  the  court  excepted  to,  or  in  re- 
fusing those  asked  or  denied. 

There  is  no  error.  

Walkino  on  Track  or  Railboab  is  not,  op  Itself,  Scch  CoNTBiBtJTOET 
Neqliqemcb  as  will  bar  a  recovery  for  injuries  sustained  through  the  com- 
pany's negligence;  Louisville  R.  R.  Co.  v.  PhilUpa,  112  Ind.  59;  2  Am.  St. 
Hep.  155,  and  note;  Ohio  etc.  R'y  Co.  v.  Walker,  113  Ind.  196;  3  Am.  St.  Rep. 
638. 

CONTBIBUTOBT    NegMCTENCE,    TO    BAB    ReCOVKRT,    MTTST   BB    PrOXIMATB 

Cause  op  Injitkt:  See  Hurt  v.  St.  Lmiia  etc.  R'y  Co.,  94  Mo.  255;  4  Am.  St. 
Rep.  374.  As  to  what  is  proximate  cause  of  injury,  see  West  Mahanoy  T. 
Cos  V.  Watson,  116  Pa.  St.  344;  2  Am.  St.  Rep.  604. 

Railroad  Compant  is  Bound  to  Exercise  Dxna  Carb  to  persona  at  pub- 
lic crossings,  and  to  that  end  should  keep  a  reasonable  lookout,  and  give 
proper  warning  of  approach  of  trains:  Chicago  etc.  R.  R.  Co.  v.  Dillon,  123  HL 
570;  5  Am.  St.  Rep.  559;  and  greater  care  is  required  at  crossings  in  popu- 
lous cities  than  elsewhere:  BoUnger  v.  St.  Paul  etc,  R.  R.  Co.,  36  Minn.  418; 
1  Am.  St.  Rep.  680. 

When  Evidencb  is  Conplioting,  Neqligencb  is  Question  op  Fact: 
See  Indianapolis  etc  R'y  Co.  v.  Watson^  114  Ind.  20;  5  Am.  St.  Rep.  578,  and 
note. 


Clemmons  V,  Field. 

[99  NoBTH  Carolina,  400.] 
Judgments,  Vacation  op. — Power  Conferred  upon  Judob  by  Statutb 
(N.  C.  Code,  sec.  274)  to  vacate  and  set  aside  a  judgment  and  relieve  a 
party  therefrom,  when  taken  against  him  through  his  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect,  does  not  extend  to  a  judgment 
which  necessarily  follows  the  verdict.  In  the  latter  case,  relief  is  obtain- 
able on  motion  for  a  new  trial  made  at  the  term  when  the  judgment  was 
rendered;  but  it  is  discretioifEiry  with  the  judge  even  then  to  allow  or 
refuse  the  relief,  and  his  action  in  refusing  it,  except  for  a  supposed 
want  of  power,  is  not  reviewable  on  appeaL 

C  A.  Moore,  for  the  plaintiff. 

M.  E,  Carter  and  W.  R.  Whitsonj  for  the  defendant. 

Smith,  C.  J.  This  was  a  motion  made  by  the  defendant 
after  notice  at  March  term,  1888,  of  Buncombe  superior  court, 
to  set  aside  a  judgment  rendered  at  the  term  preceding,  for 
excusable  neglect  under  section  274  of  the  code,  heard  and 
denied  upon  the  following  facts,  found  by  MacRae,  J.: — 

Ah.  St.  Eep.,  Vol.  VL— 84 
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"The  action  was  placed  upon  the  calendar  for  trial  on  a  day 
certain,  or  as  Boon  thereafter  as  it  could  be  reached. 

"Several  days  previous  to  that  for  which  this  case  was  set 
upon  the  calendar,  defendant  wrote  to  his  attorney  in  Ashe- 
ville  to  wire  him  as  soon  as  there  was  any  possibility  of  the 
case  being  reached. 

"Defendant's  attorney,  believing  that  the  case  would  not  be 
reached  at  all,  failed  to  respond  by  telegraph  to  defendant's  let- 
ter, and  defendant  did  not  attend  that  term  of  the  court. 

"The  case  was  tried  by  a  jury  on  the  last  day  for  the  trial  of 
jury  cases,  in  the  afternoon.  On  the  morning  of  the  same 
day,  or  on  the  afternoon  of  the  day  before  the  trial,  defend- 
ant's counsel  asked  the  presiding  judge  what  disposition  had 
been  made  of  the  trial  docket;  the  judge  replied  'that  the 
whole  of  it  had  been  continued  except  two  little  cases  to  be 
tried  by  consent.'  Counsel  for  defendant  gave  the  matter  no 
further  attention  until  he  was  sent  for  and  notified  that  the 
case  was  called  for  trial,  whereupon  he  went  into  court  and 
moved  for  a  continuance,  which  the  presiding  judge,  after 
hearing  counsel,  declined  to  grant.  And  the  case  was  tried  by 
a  jury. 

"Defendant  has  a  meritorious  defense,  if  true.  On  the 
foregoing  facts  found,  I  think  that  defendant's  negligence  was 
inexcusable;  it  was  his  duty  to  be  present  at  the  court  on  the 
day  set  for  the  trial  upon  the  calendar,  and  if  the  case  was 
not  reached  on  that  day,  to  wait  its  call,  or  act  as  advised. 

"This  case  having  been  tried  by  a  jury,  the  defendant  is 
not  entitled  to  relief  under  section  274  of  the  code.  His 
remedy  was  by  appeal.  The  motion  is  denied."  Defendant 
appealed. 

Under  the  former  practice,  a  final  judgment  rendered  in  a 
proceeding  at  law  was  beyond  the  control  of  the  court  after 
the  expiration  of  the  term:  Moore  v.  Hinnant,  90  N.  C.  163; 
and  the  rule  is  now  established  by  law  which  declares  that 
no  motion  "  to  set  aside  a  verdict  and  grant  a  new  trial  upon 
exceptions,  or  for  insufficient  evidence,  or  for  excessive  dam- 
ages," shall  be  heard,  except  at  the  term  when  the  trial  takes 
place:  Code,  sec.  412,  par.  4;  England  v.  Duckworth,  75  N.  C. 
309.  But  the  power  to  vacate  and  set  aside  a  judgment  and 
relieve  a  party  therefrom,  when  "taken  against  him  through 
his  mistake,  inadvertence,  surprise,  or  excusable  neglect," 
within  one  year  after  notice,  is  expressly  conferred  by  law: 
Code,  sec.  274;  and  thus  far,  under  the  conditions  mentioned, 
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only  authority  over  its  rulings  is  prolonged  for  the  specified 
period.  There  is  no  obligation  to  exercise  it  even  when  the 
application  comes  within  the  terms  of  the  statute,  though 
some  of  the  earlier  decisions  look  that  way;  but  it  is  discre- 
tionary with  the  judge  even  then  to  allow  or  refuse  the  relief, 
and  his  action  in  refusing  the  relief,  except  for  a  supposed 
want  of  power,  is  not  reviewable  on  appeal:  Austin  v.  Clarke^ 
70  N.  C.  458. 

In  Beck  v.  Bellamy,  93  N.  C.  129,  a  similar  effort  was  made, 
after  a  verdict  and  judgment  rendered  at  a  former  term,  to 
obtain  relief,  as  is  proposed  in  this  case,  under  the  same  pro- 
vision of  the  code,  and  this  court  said:  "The  statute,  in  con- 
ferring power,  confines  its  exercise  to  judgments  rendered 
under  the  specified  conditions,  and  does  not  embrace  such  as 
necessarily  follow  the  verdict,  and  the  setting  aside  of  which, 
without  at  the  same  time  disturbing  the  verdict,  would  be  of 
no  advantage  to  the  party,  for  it  must  again  be  entered  in 
conformity  to  the  jury  findings.  To  vacate  both  is  necessary 
to  afibrd  the  desired  relief,  and  this  would  be  to  grant  a  new 
trial,  which  can  only  be  done  at  the  term  when  it  took  place." 
To  the  same  efiect  are  the  cases  of  Foley  v.  Blank,  92  Id.  476; 
Winbome  v.  Johnson,  95  Id.  46;  and  Twitty  v.  Logan,  86  Id. 
712. 

If,  however,  the  judge  refuses  to  grant  the  motion  for  a  sup- 
posed want  of  power,  when,  upon  a  proper  construction  of  the 
statute,  he  has  it,  the  error  may  be  corrected  on  appeal,  and 
an  opportunity  afforded  him  to  determine  whether  he  will  ex- 
ercise it:  Hudgins  v.  White,  65  N.  C.  393;  Gilchrist  v.  Kitchen, 
86  Id.  20.  So  a  refusal  to  amend  for  want  of  power  to  allow 
the  amendment  asked  in  the  case  when  it  is  possessed,  this  is 
error  in  law,  and  can  be  corrected  in  the  appellate  court. 
Henderson  v.  Oraham,  84  Id.  496,  citing  Freeman  v.  Morris, 
Busb.  287,  where  a  motion  for  permission  to  supply,  in  the 
record,  a  copy  of  a  lost  will  which  had  been  sustained  by  the 
verdict  of  the  jury  was  refused,  upon  the  ground  of  a  sup- 
posed absence  of  power  to  allow  it,  and  the  error  was  corrected 
on  appeal,  and  the  application  remitted  for  the  exercise  of  the 
judge's  discretion. 

These  cases  all  stand  upon  the  ground  that  the  refusal  to 
act  proceeded  from  an  alleged  want  of  power,  and  in  this  con- 
sisted an  error  in  law. 

The  wrong  complained  of  by  the  defendant  in  this  case  con- 
sists in  being  forced  into  a  trial  unexpectedly  and  unprepared, 
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when  this  was  in  consequence  of  what  was  said  to  his  counsel 
hy  the  judge  himself  about  the  cause  being  continued;  or  in 
other  words,  not  allowing  a  continuance,  under  the  circum- 
stances, to  another  term.  However  forcible  was  this  applica- 
tion, it  could  only  be  made  to  the  judge  who  tried  the  cause, 
and  not  to  the  judge  who  presided  at  the  succeeding  term; 
and  we  cannot  see  how  these  considerations  can  enter  into  and 
qualify  a  judgment  of  necessity  following  the  verdict  as  one 
obtained  "through  his  [the  defendant's]  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect,"  and  come  within  the 
operative  provisions  of  the  law. 

It  is  true,  the  judge  holds  the  defendant's  negligence  in  ref- 
erence to  being  unprepared  for  the  trial  to  be  inexcusable,  and 
the  inference  may  possibly  be  thence  drawn  that  he  deemed 
himself  not,  however,  invested  with  power  to  act  in  the  prem- 
ises; the  record  does  not  so  state,  nor  is  there  any  intimation 
as  to  what  he  would  do  if  possessed  of  the  necessary  authority; 
and  to  be  a  reviewable  case,  the  refusal  should  affirmatively 
appear  to  have  proceeded  from  the  adjudged  want  of  it.  As 
we  interpret  the  case,  the  judge  simply  ruled  irrespective  of 
the  question  of  power;  even  if  he  possessed  it,  it  would  not  be 
exercised  in  favor  of  the  defendant  on  the  facts  shown  in  evi- 
dence. 

If  the  record  be  construed  as  denying  the  motion  because 
of  the  absence  of  authority  to  allow  it,  it  does  not  follow  that 
this  was  based  upon  a  construction  of  the  statute,  whether 
erroneous  or  not;  but  it  should  more  reasonably  be  ascribed 
to  the  ruling  in  Beck  v.  Bellamy,  supra,  that  the  case  was  not 
within  the  statute.  However  this  may  be,  the  act  of  refusal 
cannot  be  assigned  for  error,  unless  it  results  from  an  errone- 
ous ruling.  So  that  he  has  not  exercised  a  discretion  com- 
mitted to  him,  and  this  the  case  must  show. 

There  is  no  error,  and  the  judgment  is  affirmed. 


WESRK  TrTAT.  has  B£KN  had  at  WniCfH    PABTIE3  WSSB  DULT  RSFBB- 

RNTZD,  they  can  obtain  relief  from  judgment  only  by  meana  provided  by 
law  in  reference  to  new  trials:  Freeman  on  Judgments,  sec  106. 
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Coward  v.  Chastain. 

[99  NOBTH  Cabolina,  443.1 

Ikjunotion.  —  Where  Partt  has  Obtained  Temporary  RssTBAiNiNa 
Order,  and  does  not  Appear  and  ask  for  its  continuance  at  the  time 
and  place  fixed  by  consent  for  tbe  hearing,  it  is  not  error  for  the  judge 
to  vacate  it,  —  no  cause  being  shown  for  continuing  it  in  force. 

Issue  op  Execution  upon  Judgment  Barred  by  lapse  of  time  would  con- 
fer no  right  to  sell;  and  the  sale,  if  made,  would  be  inefifectual  to  pass 
title. 

Injunction  is  not  Proper  Remedy  op  Party  to  Judgment  against  the 
enforcement  thereof,  but  the  redress  is  by  a  direct  interposition  in  the 
cause,  recalling  or  modifying  the  process,  and  meanwhile  issuing  a  »uj>er- 
sedeaa  to  the  ofl&cer  in  possession  of  it. 

E.  R.  Stamps,  for  the  respondent. 

E.  C.  Smith,  for  the  appellants. 

Smith,  C.  J.  The  defendants  obtained  from  the  judge  hold- 
ing the  courts  of  the  district  of  which  Jackson  County  forms 
a  part,  on  the  twenty-fifth  day  of  August,  1887,  at  chambers, 
in  Asheville,  an  order  restraining  the  plaintifif  from  proceed- 
ing under  an  execution  sued  out  and  in  the  hands  of  the 
sheriff  of  that  county,  and  appointing  Monday,  September 
12th,  as  the  time,  and  Waynesville  as  the  place,  when  he 
would  allow  the  plaintiff  to  show  cause  why  the  order  should 
not  be  continued.  This  was  upon  an  allegation  of  the  de- 
fendants, duly  verified,  that  the  writ,  while  falsely  professing 
to  have  been  issued  upon  a  judgment  rendered  at  spring  term, 
1885,  was  in  fact  issued  upon  a  judgment  of  November  term, 
1874,  which  was  barred  by  the  statute  of  limitations.  The 
hearing  being  continued,  by  consent,  from  the  time  and  place 
designated  until  Monday,  the  26th  of  the  same  month,  and 
then  to  be  had  at  Webster,  in  the  county  of  Jackson,  and  the 
defendants  being  present  neither  in  person  nor  by  counsel  at 
the  time  and  place  last  named,  and  no  cause  being  shown  for 
the  continuing  the  restraining  order  in  force,  and  more  than 
twenty  days  having  expired  since  it  was  made,  the  judge  va- 
cated the  restraining  order,  and  left  the  plaintiff  free  to  pur- 
sue his  remedy  by  execution,  but  reserved  the  application  for 
an  injunction,  to  be  heard  upon  affidavits  on  October  11th,  at 
Hayesville,  in  Clay  County.  From  this  judgment  the  de- 
fendants were  allowed  to  appeal,  alleging  error  in  so  much  of 
it  as  allows  the  plaintiff  to  proceed  with  his  execution. 

From  the  copy  of  the  judgment  sent  up  in  the  case  on  ap- 
peal, it  appears  to  have  been  rendered  at  the  October  term. 
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1872,  of  the  superior  court  of  Clay  County;  and  had  this  evi- 
dence been  before  the  judge,  as  it  seems  not  to  have  been, 
and  the  defendants  had  asked  for  an  injunction,  it  would 
doubtless  have  been  granted,  since  a  sale  under  such  a  judg- 
ment, unrenewed,  would  be  inoperative  to  pass  the  title,  as  de- 
clared in  Lyon  v.  Russ,  84  N.  C.  588;  Lytle  v.  Lytk,  94  Id.  683. 

This  is,  of  course,  upon  the  assumption  that  the  vitality  of 
the  judgment  has  not  been  preserved  by  a  continued  issue  of 
executions,  under  section  440  of  the  code. 

If  the  judgment  be  not  only  dormant,  but  barred  by  the 
lapse  of  time,  and  this  the  execution,  if  truly  speaking  the 
time  of  the  rendering  of  the  judgment,  would  show  upon  its 
face,  its  issue  would  confer  no  right  to  sell,  and  the  sale,  if 
made,  would  be  ineffectual  to  pass  title.  In  such  case,  no 
harm  could  come  from  the  refusal  to  grant  the  order  of  injunc- 
tion. 

But  however  this  may  be,  as  it  was  not  asked,  nor  any  rea- 
son shown  why  a  restraining  order  should  be  made,  it  was 
not  error  to  refuse,  or  rather  to  fail,  to  make  it  when  not  de- 
manded. 

We  again  call  attention  to  the  irregularity  in  the  mode  of 
proceeding  adopted,  in  that,  while  the  right  to  process  to  en- 
force the  judgment  by  appropriate  remedies  remains  unim- 
paired, its  exercise  is  restrained.  This,  of  necessity,  was  the 
proper  course  of  procedure  under  the  former  divided  jurisdic- 
tions, in  which  a  court  of  equity,  without  a  direct  interference 
with  the  action  of  a  court  of  law,  exercised  authority  over  the 
person  of  the  suitor,  and  restrained  his  oppressive  and  wrong- 
ful use  of  a  legal  right.  No  interference  in  a  separate  suit 
was  permissible  in  a  pending  suit  between  the  parties  in  a 
court  of  equity,  and  now,  when  there  is  but  one  tribunal,  the 
redress  is  by  a  direct  interposition  recalling  and  modifying 
the  process  in  a  proper  case,  and  meanwhile  issuing  a  super- 
sedeas order  to  the  oflBcer  in  possession  of  it:  Chambers  v.  Pen- 
landy  78  N.  C.  53;  Parker  v.  Bledsoe,  87  Id.  221.  There  is  no 
error,  and  the  judgment  is  affirmed. 


KxECOnON  ISSUKD  UPON  JuiXJMENT  BaRBED  BT  LaPSS  0»  TiKB  IS  Von>: 
Preeman  on  Execntions,  2d  ed.,  sec.  27  a,  p.  57,  68;  and  a  sale  under  a  voicT 
execution  passes  no  title,  even  to  a  bona  fdt  purchaser:  Eurd  v.  Lcucks,  38 
CaL  372;  09  Am.  Dec.  404. 

Most  ErPEcrtTAL  Mode  of  Prevbntinq  Abuse  of  Process  by  Usino  It 
TO  E^NIOBOS  Void  Judouent  is  by  extirpating  the  judgment  itself:  iSee  Peo- 
pU  T.  Ortene,  74  CaL  400;  6  Am.  St.  Rep.  448,  and  note. 
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Carpenter  v,  Medford. 

[99  KoBTH  Cabouna,  495.1 

Btatutk  of  Fbauss. — Tbees  GBOwiNa  on  LAin>  so  Fab  Paigtakb  at 
Bkaltt  that  any  contract  for  their  sale  is  within  the  statute  of  frauds; 
yet  if  the  contract  is  in  contemplation  of  their  severance  from  the  land, 
whereby  they  become  personalty,  the  same  rule  in  respect  to  the  identi- 
fication of  personal  property  is  applicable. 

Balk  of  Part  of  Labgeb  Number  of  Articles  of  Personal  Propkrtt, 
NOT  Distinguishable  upon  the  face  of  the  contract,  will  be  operative 
to  pass  title,  if,  at  the  time,  they  are  separated  and  understood  by  the 
parties. 

Salb  of  Growino  Trees — Parol  Evidence. — Where,  by  a  contract  of 
sale  in  writing,  duly  proved  and  registered,  the  vendor  sold  "nine  wal- 
nut trees  on  my  premises,  on  the  waters  of  Pigeon  River,  Haywood 
County  (township  No.  4),  North  Carolina,"  the  trees  at  the  time  being 
selected,  measured,  priced,  and  marked,  but  not  identified  in  the  con- 
tract, parol  evidence  is  admissible  to  identify  them,  and  if  identified,  the 
title  would  pass  under  the  contract. 

R,  D.  OUmer  and  W.  L.  Norwood,  for  the  appellants. 
W.  W.  Jones,  for  the  respondents. 

Smith,  C.  J.  One  W.  L.  Massey,  being  the  owner  of  the 
tract  of  land  whereof  the  boundaries  are  given  in  the  com- 
plaint, as  well  as  its  location  in  Haywood  County,  entered  into 
the  following  contract: — 

"Received  of  Carpenter,  Rhodes,  &  Co.,  by  J.  F.  "Waddell, 
forty-five  dollars  for  nine  walnut  trees  on  my  premises,  on  the 
waters  of  Pigeon  River,  Haywood  County  (township  No.  4), 
North  Carolina.  I  hereby  give  the  said  Carpenter,  Rhodes,  & 
Co.  permission  to  haul  the  logs  through  my  premises  when 
they  want  to  move  them.  This  twenty-seventh  day  of  August, 
1881.  "W.  L.  Massey.     [seal] 

"Privilege  to  deaden  said  timber  if  I  want  to  clear  said 
ground." 

The  instrument  was  duly  proved  and  registered  on  the 
twenty-first  day  of  December  of  the  same  year.  On  January 
2,  1882,  the  land  on  which  the  trees  were  standing  was  sold, 
and  by  deed  executed  by  Massey  and  wife,  conveyed  to  the 
defendant  Lebo  Medford,  without  reservation,  and  their  deed, 
after  being  proved,  was  registered  on  December  31,  1885. 

The  firm  of  Carpenter,  Rhodes,  &  Co.  consisted  of  J.  E.  R. 
Carpenter  and  W.  J.  Embry,  who  bring  the  action  in  their 
own  names  against  the  defendants  for  cutting  the  trees  claimed 
by  them  under  the  contract  of  sale  of  the  said  Massey  to  them. 
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There  was  evidence  of  the  cutting  down  and  removal  of  sev- 
eral of  the  walnut  trees  by  the  defendant  John  Terrell,  acting 
under  the  authority  of  the  defendant  Medford,  who  undertook 
to  dispose  of  them  to  the  other. 

The  testimony  of  the  witnesses  ofifered  by  the  plaintiffs  was 
to  this  effect: — 

W.  L.  Massey  swore  that  before  executing  the  writing  of 
August  27,  1881,  himself  and  J.  F.  Waddell,  agent  of  the 
purchasers,  went  on  the  land,  and  he  selected,  measured, 
priced,  and  marked  the  trees,  making  a  cross-mark  with  his 
knife  upon  each;  that  they  then  went  to  the  bouse,  where  the 
agent  paid  the  price  agreed  on  for  the  trees,  nine  of  which 
only  could  be  found  after  search  of  the  required  dimensions, 
to  wit,  of  a  circumference  of  not  less  than  six  feet;  that  when 
the  land  was  sold  to  Medford,  witness  communicated  to  him 
the  fact  of  the  sale  of  the  nine  trees  marked  and  branded,  and 
pointed  out  two  of  them;  that  some  of  the  removed  trees  bore 
a  cross-mark,  and  were  those  selected  and  marked  by  himself 
and  Waddell. 

There  was  other  testimony  in  corroboration,  and  again,  in 
opposition  to  the  statement,  that  any  of  the  trees  removed 
and  converted  to  defendants'  use  bore  marks  of  identification; 
and  the  defendant  Terrell  swore  that  they  had  no  knowledge 
of  the  previous  sale  to  plaintiffs,  or  to  any  other  person. 

The  plaintiffs'  counsel  asked  an  instruction,  in  writing,  to 
the  effect  that  "  if,  at  the  time  of  making  sale  to  the  plaintiffs, 
the  trees  referred  to  in  the  contract  were  selected  and  branded 
or  marked,  and  the  contract  registered,  and  thereafter  the  de- 
fendants converted  all  or  some  of  them,  the  plaintiffs  would 
he  entitled  to  recover,"  meaning,  as  we  suppose,  to  have  an 
aflarmative  issue  as  to  the  title  to  so  many.  This  was  refused, 
and  the  jury  charged  as  follows:  — 

. "  Trees  growing  on  land  are  a  part  of  the  land,  and  are  so 
much  a  part  of  the  land  that  any  contract  to  convey  them 
must  be  in  writing,  signed  by  the  party  to  be  charged  there- 
with, or  by  some  one  authorized  by  the  party  to  be  charged. 
The  written  contract  to  convey  land,  or  trees  growing  on  land, 
must  be  sufficiently  definite  to  point  out  the  particular  trees 
intended  to  be  conveyed.  The  description  is  sufficiently  defi- 
nite if  it  can  be  fitted  to  the  particular  trees  by  parol  evidence. 
Now,  in  this  case,  the  description  in  the  alleged  contract  set 
out  in  the  plaintiffs'  complaint  is  such  a  description  that  may 
possibly  be  fitted  by  parol  evidence.    If  Massey  owned  but  one 
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premises  in  Haywood  County,  on  Pigeon  River,  in  township 
No.  4,  and  there  was,  at  the  time  of  the  contract,  growing  or 
standing  on  that  premises  nine  wahaut  trees,  and  only  nine 
walnut  trees,  then  the  descripion  would  be  fitted  to  the  de- 
scription in  the  contract;  and  if  such  contract  was  duly  proven, 
it  would  pass  the  title  to  the  nine  walnut  trees.  But  if  there 
were  more  than  nine  walnut  trees  on  the  premises  of  Massey, 
in  Haywood  County,  on  Pigeon  River,  in  township  No.  4,  then 
the  description  could  not  be  fitted  to  any  particular  nine  trees 
out  of  a  greater  number,  and  the  contract  would  be  void  for 
uncertainty.  And  this  would  be  so,  although  before  the  con- 
tract was  written  certain  trees  had  been  marked,  for  the  con- 
tract does  not  describe  the  walnut  trees  as  marked  trees,  and 
parol  evidence  cannot  be  heard  to  add  to  or  vary  the  written 
agreement.  The  words  used  in  contracts  are  usually  to  be 
taken  in  their  ordinary  signification,  unless  the  words  are 
used  in  a  technical  sense.  The  words  'walnut  trees'  are 
used,  and  the  jury  are  to  judge  from  the  evidence  in  what 
sense  or  signification  they  are  used  in  this  contract.  If  the 
evidence  satisfies  you  that  the  words  '  walnut  trees '  were  in- 
tended by  both  the  parties  to  the  contract  to  mean  walnut 
trees  of  a  particular  size  or  kind,  then,  if  there  were  only  nine 
walnut  trees  of  the  kind  described  in  the  contract,  the  descrip- 
tion would  be  sufficient;  but  if  there  were  more  than  nine 
walnut  trees  of  the  kind  described  in  the  contract,  then  the 
description  cannot  be  fitted  to  any  particular  nine  out  of  a 
greater  number." 

Plaintifis  excepted  to  the  foregoing  charge.  Verdict  and 
judgment  for  defendants.     Appeal  by  plaintiffs. 

The  controversy  is  thus  narrowed  to  a  single  proposition,  in- 
volving the  competency  of  the  evidence  to  identify  the  trees 
as  the  subject-matter  of  the  contract  and  give  it  efficiency  as  an 
instrument  conveying  title  to  the  plaintiffs.  It  was  in  form 
and  effect  a  deed,  with  all  the  requirements  necessary  in  pass- 
ing title,  and  if  the  imperfect  designation  of  the  trees,  upon 
which  it  is  to  operate,  can  be  Aided  by  parol  proof,  they  are 
ascertained. 

Although  so  partaking  of  the  realty  as  to  come  under  the 
statute  of  frauds,  as  held  in  Mizell  v.  Burnett^  4  Jones,  249, 
and  other  cases,  the  contract  is  in  contemplation  of  a  sever- 
ance of  the  trees  from  the  land,  whereby  they  would  become 
personalty,  and  the  same  rule  in  respect  to  certainty  of  de- 
scription be  applicable. 
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It  is  very  clear  that  the  selection  and  marking  of  the  trees 
accompanying  the  sale  separates  and  distinguishes  the  sub- 
ject-matter of  the  contract  from  all  other  trees  of  the  same 
kind  upon  the  premises  so  as  to  transfer  the  property  therein. 

In  Dunkart  v.  Rinehean,  89  N.  C.  354,  it  was  decided  that 
"  any  of  my  black- walnut  trees,  not  exceeding  fifteen  in  num- 
ber, that  will  girth  eight  feet  six  inches  in  circumference,  and 
under  ten  feet,"  there  being  less  than  that  number  on  the  land, 
was  a  sufficient  description,  with  the  aid  of  parol  evidence, 
while  it  would  have  been  otherwise  if  there  had  been  more 
such  trees  of  the  required  size. 

The  cases  cited  in  the  brief  of  appellants'  counsel,  and  other 
references,  sustain  the  general  proposition  that  a  sale  of  part 
of  a  larger  number  of  articles  of  personal  property,  not  dis- 
tinguishable upon  the  face  of  the  contract,  will  be  operative  to 
pass  title,  if,  at  the  time,  they  are  separated  and  understood 
by  the  parties:  Goffv.  Pope,  83  N.  C.  123;  Harris  v.  Woodard, 
96  Id.  232;  1  Greenl.  Ev.,  sees.  287,  288.  The  author  last 
mentioned  lays  down  the  general  doctrine  in  these  words:  "If 
the  language  of  the  instrument  is  applicable  to  several  per- 
sons, to  several  parcels  of  land,  to  several  species  of  goods, 
etc.,  parol  evidence  is  admissible  of  any  extrinsic  circum- 
stances tending  to  show  what  person  or  persons  or  what 
things  were  intended  by  the  party,  or  to  ascertain  his  mean- 
ing in  any  other  respect,"  etc.  The  language  is,  of  course,  not 
intended  to  apply  to  an  indefinite  description  that  fits  no 
property,  but  where  its  uncertainty  arises  from  the  fact  that 
it  fits  more  than  one  article  of  property,  and  there  it  is  ad- 
mitted to  show  which  was  meant:  Richards  v.  Schlegelmich,  65 
N.  C.  150.  But  the  ruling  in  Blakeley  v.  Patrick,  67  Id.  40, 
followed  in  Spivey  v.  Grant,  96  Id.  214,  is  directly  and  deci- 
sively in  point.  The  deed  in  trust  in  this  case  purported  to 
convey  ten  new  buggies  out  of  a  larger  number  on  hand,  and 
upon  the  question  of  title,  Pearson,  C.  J.,  near  the  close  of  the 
opinion,  sums  up  thus:  "To  vest  the  title  or  ownership  in  any 
particular  buggies,  it  was  necessary  to  set  them  apart,  so  as  to 
make  a  constructive  delivery  and  eflfect  an  executed  contract; 
in  the  absence  of  such  identification,  the  agreement,  as  we 
have  seen,  was  executory  only."  Now,  the  trees  were  desig- 
nated, after  examination,  by  marks  of  identification,  the  only 
way  in  which  it  could  be  done. 

There  is  error  in  the  ruling,  and  the  judgment  is  reversed, 
in  order  to  a  new  trial. 


Feb.  1888.]    Maeshall  Foundry  Co.  v.  Killian.  539 

SalK  op  GrOWINQ  TBEES  is  CoNTBACr  •WITHIN  StATTTB  op  PrATTDS,  •WHEWt 

See  the  notes  to  Kingaley  v.  Holbrook,  86  Am.  Deo.  182,  183;  Pumerv.  Piercy, 
17  Am.  Rep.  695-^01. 

SXLEOnON  AKD  MABKINa  OP  TSEBS  SOLS  IS  A  CJONSTBUOnVK  DbLIVXBT, 

and  passes  title:  See  Bya*tee  y.  Beeae,  4  Met.  372;  83  Am.  Deo.  481. 
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[99  NOBTH  Cabouna,  601.J 
COBFOBATIONS. — WhEN    CoEPOEATION    IS    POEMED    XnTDEE    AtITHOKITT  OP 

State,  Capital  Sxtbsceibed  Becomes  Basis  op  Cbedit,  and  the  mem- 
bers of  the  corporation  are  not  individually  liable  for  its  debts,  except 
and  only  to  the  extent  that  the  charter  or  letters  of  incorporation  may 
make  them  so. 

Capital  Stock  op  Cobporation,  iNCLTjDiua  Unpaid  SuBscEnnoNs 
THEEETO,  Constitute  a  trust  fund  for  the  benefit  of  the  creditors  of  the 
corporation,  and  the  creditors  have  a  right  to  examine  into  the  action  of 
the  corporation  to  see  if  the  subscriptions  have  been  paid,  and  ho\r. 

Each  Subscbibeb  por  Stock  in  Corporation  Becomes  Liable  pob  the 
Amount  of  stock  subscribed  by  him,  and  he  can  only  discharge  this  lia- 
bility by  paying  it,  in  money  or  money's  •worth,  in  the  manner  indicated 
by  the  subscription  and  the  charter  and  by-laws  of  the  corporation. 
Parol  evidence  is  not  admissible  to  vary  the  terms  of  subscription,  or  to 
show  a  discharge  from  liability  in  any  •way  other  than  that  required  by 
the  •terms  of  subscription  and  the  charter  and  by-laws. 

PXBSONs  Who  Subscribe  to  Stock  and  Pabticipate  in  Irregular  For- 
mation OP  Corporation  under  Guise  of  the  authority  conferred  by 
statute  constitute  a  corporation  de/acto,  if  not  dejure;  and  having  held 
out  inducements  to  the  public  to  deal  •with  and  credit  it  upon  the  faith 
of  its  chartered  capital,  they  are  liable  at  least  to  the  extent  of  the  capi- 
tal stock  subscribed  by  them,  and  cannot  evade  that  liability  by  any 
secret  arrangement  entered  into  among  themselves. 

Ohk  Who  Participates  in  Organizing  Such  Corporation,  and  Who 
Acts  as  its  President,  Waives  all  objection  to  the  validity  of  its  con- 
stitution or  organization,  and  as  to  him  the  provisions  of  its  charter  and 
by-laws  are  binding. 

L,  L.  WitJierspoonf  for  the  appellant. 

Davis,  J.  Civil  action,  originally  commenced  before  a  jus- 
tice of  the  peace  for  Catawba  County,  to  recover  the  sum  of 
two  hundred  dollars,  alleged  to  be  due  by  subscription  to  the 
Marshall  Foundry  Company,  and  carried  by  appeal  to  the 
superior  court  of  said  county,  and  tried  before  Boykin,  J.,  at 
January  term,  1888. 

It  was  in  evidence  that  A.  W.  Marshall,  W.  R.  Self,  and 
others,  by  articles  of  agreement  under  the  statute,  were  incor- 
porated before  the  clerk  on  the  seventh  day  of  FebniaTy,  1884, 
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under  the  corporate  name  of  the  "Marshall  Foundry  Com- 
pany." 

It  was  admitted  that  J.  F.  Murrill  had  been  duly  appointed 
receiver  to  take  charge  of  the  property  of  the  company,  and 
collect  debts  due  it,  in  a  certain  proceeding,  instituted  among 
other  purposes,  to  set  aside  a  mortgage  executed  by  the  com- 
pany to  secure  a  debt  due  one  Alexander,  wherein  fraud  was 
alleged,  etc. 

The  defendant  became  an  incorporator  on  the  eleventh  day 
of  February,  1884,  in  the  following  manner:  The  above- 
named  W.  R.  Self,  one  of  the  original  incorporators,  had  sub- 
scribed for  twenty  shares,  of  the  value  of  one  hundred  dollars 
each,  and  had  paid  in  cash  for  fourteen  of  them. 

He  had  sold  two  of  the  shares  to  one  Miller,  who  paid  him 
cash  therefor.  Miller  sold  the  two  shares  to  the  defendant, 
Killian,  who  paid  him  the  cash  therefor.  Upon  the  organiza- 
tion of  the  company,  the  defendant  was  elected  its  president, 
and  issued  certificates  of  stock  to  all  the  then  subscribers, 
himself  among  the  number,  all  of  which  were  duly  counter- 
signed by  the  secretary  and  treasurer  in  the  manner  pre- 
scribed by  the  rules  and  regulations.  The  certificate  of  two 
hundred  dollars  issued  to  himself  represented  the  two  hun- 
dred dollars  of  the  fourteen  hundred  dollars  subscription  of 
Self,  and  by  him  transferred  to  Miller,  and  by  the  latter  to  de- 
fendant, and  is  the  debt  sued  on  in  this  action. 

No  certificate  had  been  issued  up  to  the  date  of  the  election 
of  the  defendant  president  of  the  company.  Prior  to  the  issu- 
ing of  the  stock,  the  company  was  notified  of  his  purchase  by 
the  defendant,  and  it  was  admitted  that  Self  had  paid  the  sub- 
scription price  of  fourteen  shares,  in  which  are  included  the 
two  shares  of  defendant.  It  was  in  evidence  that  the  said 
company  had  duly  accepted  and  ratified  the  defendant's  pur- 
chase of  stock,  and  had  permitted  him  to  become  a  member 
and  enjoy  the  benefits  thereof. 

The  defendant  had  agreed  to  subscribe  two  hundred  dollars 
to  the  capital  stock  when  the  company  was  established,  and 
was  permitted  to  substitute  these  two  shares,  represented  by 
said  certificate,  in  lieu  thereof,  when  organization  was  per- 
fected. 

It  does  not  appear  that  defendant's  subscription  has  been 
marked  satisfied  on  the  books,  but  it  does  appear  that  the  cer- 
tificate was  issued  as  aforesaid. 

The  plaintiff  objected  to  the  evidence  showing  the  manner 
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in  which  the  defendant  sought  to  relieve  himself  of  liability 
to  the  plaintiff,  because  oral  evidence  could  not  be  introduced 
to  contradict  the  articles  of  subscription,  and  the  stock  could 
only  be  paid  for  in  cash  to  the  company,  and  because  it  did 
not  appear  that  the  company  had  authorized  such  substitu- 
tion of  stock,  and  because  such  would  be  a  fraud  on  the  cred- 
itors.    Overruled,  and  plaintiff  excepted. 

The  subscription  list  and  by-laws  were  put  in  evidence,  and 
from  the  former  it  appears  that  the  defendant  subscribed  for 
two  shares  (one  hundred  dollars  each),  and  from  the  latter, 
among  other  provisions,  that  the  stock  shall  be  paid  for  in 
cash,  "unless  such  payment  shall  be  otherwise  provided  for 
by  special  contract  with  the  company." 

There  is  also  a  requirement  that  "all  transfers  of  stock 
shall  be  made  upon  the  books  of  the  company,  duly  attested 
by  the  secretary  and  treasurer." 

The  plaintiff  proposed  to  prove  that  the  company  was  now 
greatly  indebted,  and  was  insolvent.  Objected  to  by  the  de- 
fendant.    Objection  sustained,  and  exception  by  plaintiff. 

The  court  instructed  the  jury  that  the  plaintiff  could  not 
recover  if  they  believed  the  evidence.  The  plaintiff  excepted. 
Verdict  and  judgment  for  defendant.    Appeal  by  plaintiff. 

This  action  was  commenced  before  a  justice  of  the  peace, 
and  the  allegations  of  fraud,  or  other  grounds  upon  which  the 
plaintiff  Murrill  was  appointed  receiver,  do  not  distinctly  ap- 
pear, but  it  appears  to  have  been  done  at  the  instance  of  a 
creditor,  and  we  assume  that  it  was  done  under  the  provision 
of  section  668  of  the  code,  authorizing  the  appointment  of 
receivers  for  the  causes  there  stated. 

By  the  "articles  of  agreement"  filed  with  the  clerk,  under 
which  "letters  declaring"  the  incorporation  were  issued,  it  is 
stated:  "The  capital  stock  of  the  incorporation  shall  be  ten 
thousand  dollars,  divided  into  one  hundred  shares  of  one  hun- 
dred dollars  each";  but  in  fact,  as  appears  from  the  subscrip- 
tion list,  only  seventy  shares  (seven  thousand  dollars)  were 
subscribed,  and  in  other  respects  the  provisions  of  the  statute 
seem  not  to  have  been  complied  with  in  the  formation  of  the 
corporation;  but  of  this  the  defendant,  who  became  the  presi- 
dent of  the  company  upon  its  organization  tmder  the  charter, 
can  take  no  advantage,  for  the  company  was  organized,  and 
by  participating  in  the  organization,  and  acting  as  its  presi- 
dent, all  objection  to  the  validity  of  its  constitution  or  organi- 
sation was  waived,  and  as  to  him  the  provisions  of  the  charter 
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and  by-laws  of  the  company  were  binding:  Cook  on  Stock  and 
Btockholders,  sees.  181,  233. 

When  a  number  of  persons  associate  themselves  together 
for  the  purpose  of  carrying  on  any  business,  a  partnership  is 
constituted,  by  which  each  member  becomes  liable  to  any 
person  who  may  give  it  credit,  and  the  creditor  has  a  right  to 
be  paid,  if  any  one  of  the  firm  is  able  to  pay;  but  when  a 
corporation  is  formed  under  the  authority  of  the  state,  the 
capital  subscribed  becomes  the  basis  of  credit,  and  the  mem- 
bers of  the  company  are  not  individually  liable  for  its  debts, 
except  and  only  to  the  extent  that  the  charter  or  letters  of 
incorporation  may  make  them  so. 

It  is  said  in  Cook  on  Stock  and  Stockholders,  section  199: 
"The  capital  or  capital  stock  of  a  corporation  is  the  aggre- 
gate of  the  par  value  of  all  the  shares  into  which  the  capital 
is  divided  upon  the  incorporation;  it  is  the  fund  or  resource 
with  which  the  corporation  is  enabled  to  act  and  transact 
its  business,  and  upon  the  faith  of  which  persons  give  credit 
to  the  corporation,  and  become  corporate  creditors.  The 
public  in  dealing  with  a  corporation  has  the  right  to  assume 
that  its  actual  capital,  in  money  or  money's  worth,  is  equal 
to  the  capital  stock  which  it  purports  to  have,  unless  it  has 
been  impaired  by  business  losses.  The  public  has  a  right 
also  to  assume  that  the  capital  stock  has  been  or  will  be  fully 
paid  up  if  it  be  necessary,  in  order  to  meet  corporate  liabili- 
ties. Accordingly,  the  American  courts  go  very  far  to  protect 
corporate  creditors;  and  in  this  country  it  is  a  well-settled 
doctrine  that  capital  stock,  and  especially  unpaid  subscrip- 
tions to  the  capital  stock,  constitute  a  trust  fund  for  the  benefit 
of  the  creditors  of  the  corporation."  He  then  enumerates 
some  of  the  methods  by  which  stockholders  seek  to  avoid 
their  liability  to  corporate  creditors,  one  of  which  is  "by  a 
transfer  of  the  stock,"  another  is  by  "a  cancellation  or  with- 
drawal from  the  contract,"  and  another  by  "a  release  from 
the  obligation  to  pay  the  full  par  value  of  the  stock." 

It  is  said  that,  for  the  protection  of  corporate  creditors, 
courts  will  look  with  rigid  scrutiny  into  every  such  transac- 
tion. "  The  reason  why  the  capital  stock  of  a  corporation  is 
deemed  to  embrace  all  the  stock  for  which  the  members  have 
subscribed,  whether  paid  in  or  not,  is,  that  since  the  members 
are  not,  in  general,  personally  liable  for  the  debts  of  the  corpo- 
ration, this  fund  is  the  stake  held  out  to  the  public,  upon  the 
faith  of  which  the  company  gains  credit":  Thompson's  Lia- 
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biKty  of  Stockholders,  sec.  11,  and  the  authorities  cited  in  the 
note.  So  far  as  creditors  are  concerned,  the  capital  stock 
is  regarded  as  a  trust  fund  pledged  for  the  payment  of  the 
debts  of  the  corporation,  and  this  is  as  true  of  the  unpaid 
shares  subscribed  as  of  those  paid  up:  Adler  v.  Milwaukee 
Brick  Co.,  13  Wis.  60. 

In  Sawyer  v.  Hoag,  17  Wall.  620,  Mr.  Justice  Miller  says: 
"Though  it  be  doctrine  of  modem  date,  we  think  it  now 
well  established  that  the  capital  stock  of  a  corporation,  es- 
pecially its  unpaid  subscriptions,  is  a  trust  fund  for  the  bene- 
fit of  the  general  creditors  of  the  corporation.  And  when  we 
consider  the  rapid  development  of  corporations  as  instrumen- 
talities of  the  commercial  and  business  world  in  the  last  few 
years,  with  the  corresponding  necessity  of  adapting  legal  prin- 
ciples to  the  new  and  varying  exigencies  of  this  business,  it  is 
no  solid  objection  to  such  a  principle  that  it  is  modem,  for  the 
occasion  for  it  could  not  sooner  have  arisen."  It  was  there  held 
that  creditors  of  a  corporation  had  a  right  to  examine  into  the 
action  of  the  corporation  and  see  how  the  subscriptions  to  the 
stock  had  been  paid;  and,  citing  Burke  v.  Smith,  16  Wall.  390, 
and  New  Albany  v.  Burke,  11  Id.  96,  he  says:  "The  governing 
officers  of  a  corporation  cannot,  by  agreement  or  other  trans- 
action with  the  stockholders,  release  the  latter  from  their  ob- 
ligation to  pay,  to  the  prejudice  of  creditors,  except  by  fair  and 
honest  dealing,  and  for  a  valuable  consideration."  Such  con- 
duct is  characterized  as  a  "  fraud  upon  the  public,  who  were 
expected  to  deal  with  them." 

Upon  a  review  of  the  authorities,  we  take  the  overwhelming 
weight  to  be,  that,  after  stock  is  subscribed  and  the  company 
is  organized,  each  subscriber  becomes  liable  for  the  amount  of 
Btock  subscribed  by  him,  and  he  can  only  discharge  this  lia- 
bility by  paying  it  in  money  or  money's  worth,  in  the  manner 
indicated  by  the  subscription  and  the  charter  or  by-laws  of 
the  company;  and  neither  the  officers  of  the  company  nor  the 
stockholders  can  release  him  from  this  liability  without  the 
consent  of  every  stockholder.  Each  subscription,  when  made, 
becomes  a  conditional  contract  with  every  other  person  who 
may  subscribe  that  the  amount  subscribed  shall,  upon  the 
formation  of  the  company,  be  paid  in  accordance  with  the 
terms  of  subscription,  and  when  the  requisite  stock  is  sub- 
scribed, and  the  company  is  duly  organized,  it  becomes  the 
offer  or  basis  of  credit  to  the  public,  or  to  all  who  may  deal 
•'With  it,  and  every  subscriber  partijcipating  in  the  organization 
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thereby  makes  his  subscription  absolute,  and  is  bound  to  pay 
it  according  to  the  terms  of  the  charter  and  by-laws  of  the 
company,  and  he  can  discharge  his  liability  in  no  other  way. 

As  between  the  corporators  themselves,  it  may  be  that  cer- 
tificates of  stock,  by  the  consent  of  all  the  members,  may  be 
issued  as  if  paid  up,  without  any  actual  payment  in  full  or 
even  in  part;  but  however  this  may  be,  no  device  or  arrange- 
ment among  the  corporators  themselves,  not  made  known  to 
the  public,  by  which  the  stock  subscribed,  instead  of  being 
paid,  as  the  safe  foundation  of  the  credit  and  confidence  which 
the  company  invites  the  public  to  give  it,  can  be  permitted  to 
avail  against  the  claims  of  persons  who  may  deal  with  and 
trust  the  company  upon  the  faith  of  its  capital  stock  and  cor- 
porate liability.  By  incorporation  a  privilege  is  conferred 
which  exempts  the  individual  members  from  all  liability  ex- 
cept that  incurred  by  membership;  and  good  faith  to  the  pub- 
lic requires  a  strict  compliance  with  all  the  obligations  imposed 
by  that  membership. 

It  has  been  held  in  England,  under  what  is  known  as  the 
"  Companies  Act,"  which  is  in  some  respects  like  ours,  that 
if  a  person  signs  the  memorandum  of  association  —  that  is, 
subscribes  for  stock  —  he  is  bound  to  take  the  shares  from  the 
company,  and  does  not  satisfy  the  obligations  by  taking  them 
from  some  one  else;  and  in  a  proceeding  to  wind  up  a  com- 
pany, a  subscriber  will  not  be  permitted,  as  against  creditors, 
to  discharge  himself  from  liability  to  pay  for  the  stock  for 
which  he  has  subscribed  by  showing  an  understanding  and 
agreement  with  the  other  subscribers  by  which,  instead  of 
paying  to  the  company  for  the  stock  subscribed  by  him,  he 
should  take  a  portion  of  the  stock  subscribed  by  another  in 
lieu  of  that  subscribed  by  himself:  Forbes  and  Judd's  Casey 
L.  R.  5  Chan.  App.  Cas.  207;  Migattis's  Case,  L.  R.  4  Eq.  238. 

If  this  were  not  so,  an  association  of  individuals,  availing 
themselves  of  the  privilege  conferred  by  the  state,  might,  with- 
out paying  a  dollar,  if  by  their  subscriptions  alone  they  could 
get  credit,  rig  out  this  artificial  being  called  a  corporation, 
and  embark  it  upon  the  sea  of  trade  and  speculation,  and 
Bafely  take  the  profits  of  the  voyage  if  it  shall  prove  successful, 
and  easily  escape  the  result  of  wreck  and  misfortune  if  such 
shall  be  its  fate.  This  the  authorities,  English  and  Ameri- 
can, concur  in  saying  the  law  will  not  allow:  Cook  on  Stock 
and  Stockholders,  c.  11,  sec.  208;  Field  on  Corporations,  sec. 
403;  Thompson's  Liability  of  Stockholders,  sees.  11,  105,  124, 
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139;  ITager  v.  Cluelland,  36  Md.  490;  Sagory  v.  Dubois,  3 
Sand.  Ch.  509;  Sawyer  v.  Hoag,  supra;  Forbes  and  Judd'a 
Case,  supra;  Migattis^s  Case,  supra;  and  the  many  authorities 
cited  in  them. 

If  it  be  Baid  in  the  case  before  us  that  the  defendant  Killian 
was  permitted  to  substitute  the  stock  purchased  by  him  from 
Miller  (who  had  purchased  it  from  Self)  for  the  stock  sub- 
scribed for  by  himself,  and  that  there  were  no  creditors  and  no 
liability  to  any  one  when  this  was  done,  the  answer  is,  that  the 
substitution  was  not  warranted  by  the  terms  of  the  subscrip- 
tion, or  by  the  charter  and  by-laws,  and  the  fact  is  made  to 
appear,  not  from  the  books  of  the  company,  but  by  parol;  and 
the  defendant  could  not  discharge  his  liability  in  this  way. 
"  The  creditors  of  the  company,  and  all  who  may  be  interested 
in  its  safety  or  solvency,  may  well  ask  that  the  fund  upon 
which  they  rely  (the  capital  stock  subscribed)  shall  really 
exist,  not  on  paper,  but  in  money,  and  be  held  sacred  to  dis- 
charge corporate  liabilities":  Wood  v.  Pearce,  2  Disn.  411; 
Angell  and  Ames  on  Corporations,  sees.  146,  531. 

Parol  evidence  cannot  be  received  to  vary  the  terms  of  the 
subscription,  or  to  show  a  discharge  in  any  way  other  than 
that  required  by  the  terms  of  subscription  and  the  charter 
and  by-laws:  Bank  v.  Idttlejohn,  1  Dev.  &  B.  663;  Railroad  v. 
Leach,  4  Jones,  340;  Cook  on  Stock  and  Stockholders,  sees. 
137  et  seq. 

Ordinarily,  persons  who  give  credit  to  the  corporation  have 
no  knowledge  or  concern  as  to  how  or  the  manner  in  which 
the  subscriptions  to  the  capital  stock  are  paid,  but  they  have 
a  right  to  demand  that  the  stock  and  the  payments  be  not 
fictitious.  Here  is  a  company  formed  with  a  chartered  capital 
of  $10,000,  and  as  the  record  shows,  a  number  of  persons,  the 
defendant  among  them,  organize  and  enter  upon  the  business 
indicated  in  the  charter,  with  only  $7,000  subscribed,  and  of 
that  only  the  sum  of  $890  was  actually  paid  in  cash,  and  the 
balance  in  machinery,  lumber,  work,  etc.,  or  not  at  all.  It 
does  not  appear  what  the  real  value  of  the  property  taken  in 
payment  of  subscriptions  was,  and  the  company  seems  only  to 
have  had  a  fictitious  existence,  and  it  is  not  a  matter  for  won- 
der that  it  should  so  soon  be  found  in  the  hands  of  a  receiver 
and  charged  with  fraud;  but  this  does  not  help  the  defendant, 
who  participated  in  the  organization:  Cook  on  Stock  and 
Stockholders,  sees.  185,  186,  200,  210,  ct  seq.;  Field  on  Corpo- 
rations, sec.  403;  Thompson's  liability  of  Stockholders,  sees. 

Am.  St.  Rep.,  Vou  VL— 86 
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12, 15,  124,  125,  126,  et  seq.;  Morawetz  on  Private  Corpora- 
tions, sees.  589  et  seq. 

It  may  be,  by  the  reason  of  the  failure  to  subscribe  and  pay 
up  the  capital  stock,  and  by  organizing  or  pretending  to  organize 
a  company  with  a  capital  of  ten  thousand  dollars,  when  in 
fact  it  was  neither  subscribed  nor  paid  up,  the  stockholders 
who  participated  in  the  spurious  organization  became  individ- 
ually liable  to  persons  who  dealt  with  them  upon  the  faith 
of  the  spurious  organization,  as  was  held  in  Hauser  v,  Tate,  85 
N.  C.  81;  see  also  Dobson  v.  Simonton,  86  Id.  492,  and  Cook 
on  Stock  and  Stockholders,  sees.  233  et  seq. 

However  this  may  be,  the  persons  who  subscribed  to  stock 
and  participated  in  the  organization  under  the  guise  of  the 
authority  conferred  by  statute  constituted  a  corporation  de 
factOj  if  not  de  jure,  and  having  held  out  inducements  to  the 
public  to  deal  with  and  credit  it  upon  the  faith  of  its  char- 
tered capital,  they  are  liable,  at  least  to  the  extent  of  the 
capital  stock  subscribed  by  them,  and  they  cannot  evade  that 
liability  by  any  private  or  secret  arrangement  that  may  have 
been  entered  among  themselves,  or  by  a  "simulated  payment" 
of  the  stock  subscribed,  and  if  not  actually  paid,  it  may  be 
reached  by  a  creditor  of  the  corporation  should  it  become 
necessary :  Satoyer  v.  Hoag,  supra;  Wood  v.  Pearce,  supra. 

It  is  said  that  the  right  of  corporate  creditors  to  object  to 
certain  transactions  which  may  be  binding  between  the  cor- 
porators themselves  "is  an  essentially  American  doctrine, 
based  upon  the  principle  first  enunciated  by  Judge  Story, 
that  the  capital  stock  of  a  corporation  is  a  trust  fund  to  be 
preserved  for  the  benefit  of  corporate  creditors  ";  and  it  has 
been  held  that  creditors  may  have  the  manner  in  which  the 
subscriptions  have  been  paid  inquired  into,  and  if  fictitious, 
or  if  they  have  been  paid  for  in  "overvalued  or  unreasonably 
overvalued  property,"  the  subscribers  may  be  held  account- 
able: Cook  on  Stock  and  Stockholders,  sees.  42,  43,  and  au- 
thorities cited. 

The  defendant  was  a  subscriber  to  the  capital  stock.  An 
original  certificate  for  two  shares  of  the  stock  was  issued  to 
him,  for  which  he  paid  nothing  to  the  company.  It  will  not 
do  to  say  that  the  two  shares  of  stock  were  paid  for  by  Self, 
for  he  only  paid  his  own  subscription,  and  that,  as  the  record 
shows,  not  in  cash,  as  the  terms  of  subscription  required,  but 
in  property,  rated,  it  may  be,  greatly  above  its  value. 

The  defendant  was  president  of  the  company,  was  cognizant 
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of  all  that  was  done,  issued  the  stock.  Can  it  be  said  that 
the  capital  stock  was  faithfully  preserved  for  the  benefit  of 
those  who  might  become  creditors  of  the  corporation? 

We  think  not,  and  his  honor  erred  in  permitting  parol  evi- 
dence to  vary  and  virtually  annul  the  terms  of  subscription, 
and  in  the  charge  given. 

There  is  error.  

Effect  of  Subscription  to  Cobpobath  Stock,  and  LiABiLTrr  of  Stock- 
holders AKD  SvBSOBiBEBS:  See  the  extended  note  to  21»omp»on  v.  BenoSom. 
Bank,  3  Am.  St.  Bep.  806-873. 


Knott  v.  Tayloe. 

[99  KOBTH  CABOUMA,  6U.1 

Judgments.  —  Judgment  Bendebed  in  Action  against  Pabtt  them 
Dead,  Fact  of  Death  being  Unknown  to  the  court  or  the  other 
parties,  is  not  void,  but  is  irregular  and  voidable,  and  may  be  set  aside 
upon  a  proper  application,  by  motion,  in  the  action,  made  within  a  rea- 
sonable time.  The  application  may  be  made  by  any  person  having  right 
under  or  derived  from  the  deceased  party,  after  the  action  began. 

Ordinarilt,  only  Party  against  Whom  Irregular  Judgment  is  Ren- 
dered can  complain  of  it;  and  if  he  does  not,  the  presumption  is  that 
he  is  satisfied  with  it.  It  is  otherwise,  however,  where  he  was  dead 
when  the  judgment  was  rendered. 

Judgment  cannot  be  Attacked  Collaterally,  or  by  an  independent  ac- 
tion, for  mere  irregularity.  The  remedy  is  by  motion  in  the  action  in 
which  the  irregularity  complained  of  appears. 

John  W.  HaySj  for  the  respondent. 

J.  B.  Batchelor  and  John  Devereux,  Jr.,  for  the  appellants. 

Meeeimon,  J.  It  appears  from  the  pleadings,  the  orders, 
and  judgments  in  this  action  that  in  1852,  the  defendants 
Taylor  and  wife  brought  their  action  of  ejectment,  under  the 
method  of  procedure  then  prevailing,  against  Joseph  H. 
Gooch,  in  the  superior  court  of  the  county  of  Granville,  to 
recover  the  possession  of  the  land  described  in  the  pleadings 
therein.  That  action,  in  its  course,  was  removed  to  the  su- 
perior court  of  the  county  of  Warren  for  trial,  and  was  con- 
tinued from  term  to  term  for  many  years,  and  was,  at  the 
instance  of  the  plaintifi*8  therein,  transferred,  as  allowed  by 
the  statute,  to  the  superior  court  of  the  last-named  county,  as 
established  under  and  in  pursuance  of  the  present  constitu- 
tion of  this  state. 

The  defendant  in  that  action  removed  to  the  state  of  Texas 
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and  died  there  on  the  twenty-fourth  day  of  June,  1876.  The 
action,  as  appears,  was  never  abandoned,  but  continued  from 
term  to  term  until  the  fall  term  of  1878,  when  it  was  tried 
"by  a  jury,  and  verdict  and  judgment  were  rendered  for 
plaintiffs,  they  having  no  actual  knowledge  of  Gtx)ch'8  death." 
This  judgment  was  "for  an  undivided  ninth  part  or  share  of 
Baid  land."  No  notice  issued  to  any  of  the  heirs  at  law  or 
real  representatives  of  said  Gooch  after  his  death,  nor  were 
they,  or  any  of  them,  ever  made  parties  to  said  suit;  nor  was 
any  notice  given  to  the  present  plaintiffs,  or  any  of  them. 

Pending  the  action  named  and  referred  to,  the  defendant, 
Crooch,  therein  sold  the  land  embraced  by  it,  and  put  the  pur- 
chasers in  possession  thereof,  and  the  plaintiffs  in  the  present 
action  are  in  possession  of  about  six  hundred  acres  of  that 
land,  "holding  the  same  by  title  acquired  through  the  pur- 
chasers from  said  Joseph  H.  Gooch." 

A  writ  of  possession  issued  upon  the  judgment  mentioned, 
commanding  the  present  defendant  sheriff  to  eject  the  said 
Gooch  and  "any  person  who,  since  the  commencement  of  said 
action,  has  come  into  possession  of  said  premises,  or  any  part 
thereof,"  and  to  put  the  plaintiffs  in  that  action,  the  present 
defendants  Taylor  and  wife,  in  complete  exclusive  possession 
of  the  whole  thereof,  although  the  judgment  was  in  their  favor 
for  "one  undivided  ninth  part  only  of  said  land,"  etc.;  and  it 
is  alleged  that  the  present  defendant  sheriff  is  about  to  exe- 
cute the  said  writ,  etc.  The  plaintiffs  allege  further  that 
they  have  placed  valuable  improvements  on  the  land  since 
they  have  had  possession  thereof;  that  part  of  them  own  a 
grist-mill,  etc.  They  ask  for  relief  specially  by  injunction, 
and  for  general  relief. 

A  judge  at  chambers  granted  a  restraining  order,  and  after- 
wards, upon  notice,  an  injunction  was  granted,  restraining  the 
sheriff  from  executing  the  writ  of  possession  mentioned,  fur- 
ther than  to  place  the  other  defendants,  as  owners  of  an  undi- 
vided one  ninth  of  the  land,  in  possession  thereof  with  the 
plaintiffs. 

The  defendants  in  their  answer  deny  the  alleged  irregulari- 
ties in  the  action  of  ejectment  mentioned,  and  insist  that  the 
judgment  therein  in  their  favor  is  effectual;  they  admit  that 
under  that  judgment  they  are  entitled  to  only  one  undivided 
ninth  part  of  the  land,  and  they  only  ask  to  be  put  in  i^osses- 
Bion,  as  such  owners,  with  the  plaintiffs.  They  further  insist 
that  the  plaintiffs'  remedy  for  the  grievances  complained  of  is 
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by  motion,  or  other  proper  proceeding  in  the  action  of  eject- 
ment, and  not  by  this  separate  and  independent  action. 

In  an  amendment  to  their  answer  the  defendants  allege  that 
the  plaintiffs,  and  those  under  whom  they  claim,  have  been  in 
possession  of  the  lands  for  fifty  years,  receiving  the  rents  and 
profits  thereof,  that  they  are  entitled  to  part  thereof,  etc.,  and 
demand  an  account.  They  further  ask  for  an  order  directing 
partition  of  the  lands,  etc. 

Afterwards,  in  the  course  of  the  action,  the  court  allowed  the 
plaintiffs  to  amend  their  complaint,  so  as  to  allege  irregulari- 
ties in  the  action  of  ejectment  mentioned,  and  the  judgment 
therein  in  favor  of  the  defendants  husband  and  wife,  and  also 
that  the  latter  are  not  the  owners  of  one  undivided  ninth  part 
of  the  land,  as  adjudged  in  the  action  of  ejectment;  that  they, 
the  plaintiffs,  are  the  exclusive  owners  of  the  fee  therein. 
They  allege  facts  putting  in  question  the  title  of  defendants, 
and  title,  specifically  set  forth  as  to  the  evidence  thereof,  in 
themselves,  etc. 

The  defendants  objected,  and  excepted  to  the  order  allowing 
Buch  amendments  to  the  complaint. 

The  defendants  then  denied,  in  their  amended  answer,  the 
material  allegations  of  the  complaint  as  amended. 

Afterwards,  by  consent,  the  court  tried  the  action  as  to  the 
law  and  facts,  and  gave  judgment  for  the  plaintiffs,  from  which 
the  defendants  appealed. 

We  are  of  opinion  that  this  action  should  have  been  dis- 
missed upon  the  ground  that  the  remedy  of  the  plaintiffs  was 
by  a  proper  motion  in  the  action  of  ejectment  referred  to,  in 
which  the  judgment  complained  of  was  entered.  In  that  ac- 
tion, notice  was  given,  as  we  must  assume,  in  the  orderly 
course  of  procedure  in  such  cases,  and  Gooch,  the  defendant 
therein,  appeared  and  pleaded.  At  the  time  of  the  trial 
thereof,  there  was  no  suggestion  and  proper  proof  of  the  fact 
that  he  had,  before  that  time,  died.  The  plaintiffs  in  that  ac- 
tion could  not  make  such  suggestion,  because,  as  appears,  they 
had  no  knowledge  of  the  fact  of  his  death.  In  the  absence  of 
BUch  suggestion,  the  presumption  was  that  he  was  then  living. 
The  court  had  obtained  jurisdiction  of  him  in  the  action,  and 
apparently  it  continued  to  have  it,  in  all  respects,  at  the  time 
of  the  trial  and  the  entry  of  the  judgment.  The  latter  was, 
therefore,  not  void.  It  was  on  such  account  irregular  and 
voidable,  and  might,  under  the  present  method  of  civil  pro- 
cedure, be  declared  void  by  the  court,  upon  a  proper  applica- 
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cation,  by  motion,  in  the  action.  That  might  be  made  by  any 
person  having  right  under  or  derived  from  the  deceased  de- 
fendant therein,  after  the  action  began.  This,  as  to  the  party 
who  may  make  the  motion,  is  allowable,  because  the  defendant 
in  the  action  having  died  before  the  judgment  was  entered, 
he  could  not  make  it,  and  in  such  case  no  presumption  arises 
that  he  assented  to  and  was  satisfied  with  it.  Ordinarily,  only 
the  defendant  against  whom  an  irregular  judgment  is  given 
can  complain  of  it.  If  he  does  not,  the  presumption  is  that 
he  is  satisfied  with  it.  It  is  otherwise  where  he  was  dead  at 
the  time  the  judgment  was  given:  Shelton  v.  Fels,  Phill.  178; 
Jacobs  V.  Burgwyn,  63  N.  C.  196;  Burke  v.  Stokely,  65  Id.  569; 
Hervey  v.  Edmunds,  68  Id.  243;  Rollim  v.  Henry,  78  Id.  342; 
Hinsdale  v.  Hawley,  89  Id.  87. 

It  was  not  according  to  the  course  j3f  the  court  to  try  an 
action  regularly  at  issue,  and  give  judgment  against  a  party 
thereto,  of  which  it  had  regularly  obtained  jurisdiction,  and 
apparently  continued  to  have  the  same,  which,  in  fact,  it  had 
ceased  to  have  by  reason  of  that  party's  death.  A  judgment 
thus  granted  is  not  simply  erroneous,  as  it  certainly  is,  but  it 
is  as  well  irregular,  and  may  be  set  aside  upon  proper  appli- 
cation in  the  action.  All  irregular  judgments  are  in  a  sense 
erroneous,  but  they  may  be  set  aside  in  a  proper  case  for  such 
irregularity,  if  application  be  made  within  a  reasonable  period 
of  time:  Lynn  v.  Lowe,  88  N.  C.  478,  and  numerous  cases  there 
cited;  Williamson  v.  Hartman,  92  Id.  236;  Fowler  v.  Poor,  93 
Id.  466. 

It  is  well  settled  by  many  decisions  of  this  court  that  a 
judgment  cannot  be  attacked  collaterally,  or  by  an  indepen- 
dent action,  for  mere  irregularity.  The  remedy  in  such  case 
is,  as  we  have  indicated  above,  by  motion  in  the  action  in 
which  the  irregularity  complained  of  appears. 

The  plaintiffs  contend,  however,  that  they  seek  relief  by 
injunction  against  the  execution  in  the  hands  of  the  defend- 
ant sherifi*,  and  as  the  action  of  ejectment  in  which  it  issued 
was  brought  before  the  Code  of  Civil  Procedure  was  enacted, 
the  latter  does  not  apply  to  it,  and  the  court  cannot  grant 
such  relief  in  that  action.  This  is  a  misapprehension  of  the 
provisions  of  the  statute  (Battle's  Revision,  c.  1 7,  sec.  402) 
applicable.  It  is  true  that  it  provides  that  such  "  suits  shall 
be  proceeded  in  and  tried  under  the  existing  laws  and  rules 
applicable  thereto"  at  and  before  the  time  the  Code  of  Civil 
Procedure  took  efiFect,  but  it  further  provides  that  "  after  final 
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judgment  shall  be  rendered  therein,  the  clerk  shall  enter  such 
judgment  on  the  execution  docket  required  to  be  k^t  by  him, 
and  the  subsequent  proceedings  shall  be  as  provided  for  actions 
hereafter  to  be  commenced."  The  judgment  in  question  had 
been  rendered  in  the  action  of  ejectment,  and  the  relief,  sought 
after  judgment,  might — ought  to — have  been  applied  for  just 
as  if  the  action  had  been  brought  subsequent  to  the  enactment 
of  the  Code  of  Civil  Procedure.  The  court  could  grant  all  ap- 
propriate relief  in  equity  in  that  action,  after  judgment,  upon 
proper  application,  and  in  it  as  well  as  in  an  independent  ac- 
tion, as  the  superior  courts  administer  the  principles  of  law 
and  equity,  under  the  prevailing  method  of  civil  procedure,  in 
the  same  action.  An  independent  action  was  unnecessary; 
indeed,  it  was  improper.  Such  action  will  not  be  allowed 
when  the  relief  or  remedy  demanded  may  be  had  in  an  exist- 
ing action:  Long  v.  Jarraity  94  N.  C.  443,  and  the  cases  there 
cited. 

The  plaintiflfs  might,  therefore,  have  obtained  all  the  relief 
they  demanded  by  their  complaint  as  at  first  filed  in  the  ac- 
tion of  ejectment  referred  to,  which  was  pending  and  is  still 
pending,  for  all  proper  purposes  contemplated  by  it.  Their 
present  action  must  therefore  be  dismissed,  without  prejudice 
to  them.  

Judgment  against  Pkbsok  Who  was  Dead  at  Time  It  was  Eendebed 
IS  Void,  when:  See  note  to  Evans  y.  Spurgin,  62  Am.  Dec.  107-110;  Free- 
man on  Judgments,  sees.  140,  153. 

Judgment  cannot  be  Collateballt  Impeached  bt  Party  on  gromid 
that  it  is  erroneous  merely:  Indiana  ttc.  iZ'y  Co.  v.  AUm,  113  Ind.  308;  3 
Am.  St.  Rep.  650,  and  note;  Kleyla  v.  Basket,  112  Ind.  515. 

Judgment  cannot  be  Collatekailt  Attacked  bt  Third  Persons  ex- 
cept where  the  court  had  no  jurisdiction,  where  the  judgment  was  obtained 
by  fraud  or  collusion,  or  where  it  was  erroneously  entered  up,  to  the  preju- 
dice of  the  rights  of  such  third  pwsons:  Sidetuparker  y.  Sid^nsparker,  62  Me. 
481;  83  Am.  Deo.  627. 
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Springs  v.  Sohbnok. 

[99  KOBTB  Cabouna,  66L] 
Plsadino  Airo  Pkactick  — Nonsuit.  —When,  thpon  Closb  ofTb8Timont, 
PRESiDiNa  JuDOB  iNTiMATEa  OPINION  that  in  no  reasonable  view  of  the 
evidence  produced  could  the  plaintiff  recover,  and,  in  deference  to  this 
opinion,  tiie  plaintiff  submits  to  a  nonsuit,  and  appeals,  the  evidence 
must  be  accepted  as  true  in  the  appellate  court,  and  taken  in  the  most 
favorable  light  for  the  appellant,  because  the  jury  might  have  taken  that 
view  of  it  if  it  had  been  submitted  to  them. 
Landlo&p  and  Tenant.  — Tenant  cannot  be  Heabo  to  Deny  Tirua  of 
HIS  Landlobd,  nor  can  he  rid  himself  of  such  relation,  without  a  com< 
plete  surrender  of  the  possession  of  the  land.    To  allow  him  to  agree  and 
profess  to  hold  possession  under  one  as  landlord,  and  at  the  same  time  to 
hold  covertly  for  himself,  or  for  another's  advantage,  would  be  to  en- 
courage and  uphold  a  gross  fraud,  which  the  law  will  never  do. 
Ween  Tenant,  Sited  tor  Possession,  Denies  that  He  was  Tenant,  Hb 
thus  Puts  Ftms^i.tt  broadly  in  hostility  to  the  right  of  the  landlord, 
and  the  latter  need  not  prove  that  the  term  has  ended,  or  that  he  made 
a  demand  for  possession. 
Advebse  Claimant  of  Land  Who  Gets  Possession  by  CJollusivk  Con- 
cert with  the  tenant  of  another  at  once  becomes  identified  with  the  ten- 
ant, shares  and  stands  in  his  place,  and  cannot  resist  the  landlord's  title 
where  the  tenant  cannot  do  so;  'and  he  may  be  evicted,  just  as  the  faith- 
less tenant  may  be. 
Where  One  Enters  upon  Land  by  Sufferance,  Permission,  or  Con- 
sent OF  Tenant  of  Another,  he  will  himself  at  once  be  charged  by 
the  law  with  the  allegiance  which  the  tenant  owes  the  lessor,  and  will 
not  be  allowed  to  act  and  assume  relations  in  hostility  to  the  title  under 
which  he  went  into  possession. 
Taot  that  One  was  in  Joint  Possession  of  Land 'with  Plaintiff's 
Tenant  at  the  time  action  was  brought,  and  that  he  had  title  to  one 
half  of  the  land,  will  not  prevent  the  recovery  of  a  judgment  by  the 
plaintiff  against  his  tenant.     But  the  plaintiff  would  have  no  warrant, 
under  a  writ  of  possession  issued  on  such  judgment,  to  turn  out  of  poa- 
aession  the  real  owner  of  the  title. 

C.  N.  TUlettj  for  the  appellant. 
P.  D.  WalkeTf  for  the  respondents. 

Meebimon,  J.  The  following  is  a  copy  of  the  material  part 
of  the  case  settled  on  appeal: — 

The  plaintiff  brought  his  action  to  recover  the  land  described 
in  the  complaint,  and  in  order  to  establish  his  title  and  right 
of  possession,  he  introduced  a  deed  made  in  1868  by  one  Phelps 
to  S.  and  F.  Rothchild,  and  then  a  deed  made  in  1883  by  S. 
and  F.  Rothchild  to  himself.  He  introduced  witnesses  who 
testified  that  each  of  these  deeds  covers  the  land  in  dispute. 

He  then  introduced  other  witnesses  whose  evidence  tended 
to  show  that  the  defendant  Schenck  had  leased  the  land  in 
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dispute  from  an  agent  of  Phelps's  prior  to  the  date  of  Phelps's 
deed  to  Rothchild,  and  between  that  date  and  1883  had  rented 
the  land  from  the  agents  of  the  Rothchilds,  and  that  after  the 
Rothchilds  had  made  the  deed  to  plaintiff,  the  defendant 
Schenck  had  attorned  to  the  plaintiff,  agreeing  to  pay  to  him 
the  rent  for  the  land.  All  of  the  evidence  introduced  by  the 
plaintiff,  except  the  deeds  above  mentioned,  and  that  which 
related  to  the  annual  value  of  the  land,  was  directed  to  estab- 
lishing such  conduct  t)n  the  part  of  the  defendant  Schenck  as 
would  estop  him  from  denying  the  title  of  the  plaintiff  which 
he  had  acquired  by  the  deed  from  S.  and  F.  Rothchild. 

It  was  then  admitted  that  the  defendant  Toole  was  in  the 
possession  of  the  land  in  dispute,  and  plaintiff  rested  his  case. 

The  defendants  introduced  a  deed  from  R.  F.  Davidson  to 
Gray  Toole,  dated  October  7,  1869,  covering  the  land  in  dis- 
pute. This  deed  was  duly  proven  upon  the  acknowledgment 
of  the  grantor,  in  April,  1884,  and  was  then  duly  registered. 

The  defendant  Schenck  then  introduced  a  deed  from  R.  F. 
Davidson  to  himself  for  an  undivided  half  of  the  land,  dated 
October  7, 1869,  and  registered  in  April,  1883,  and  then  denied 
that  he  had  ever  leased  the  land  in  dispute,  or  any  part 
thereof,  from  Phelps  or  the  Rothchilds,  or  the  plaintiff,  or  from 
the  agents  of  any  of  these  parties. 

He  further  testified  that  he  and  Toole  bought  the  land  in 
dispute  in  1869  from  R.  F.  Davidson,  and  that  then  Davidson 
executed  the  deed  to  Toole,  which  had  been  introduced  in 
evidence,  and  thereupon  he  and  Toole  had  taken  possession 
of  the  land,  and  had  held  it  ever  since  that  time;  that  the 
deed  was  made  by  Davidson  to  Toole  alone,  at  his  (Schenck's) 
suggestion,  though  a  part  of  the  purchase- money  was  paid  by 
him,  and  afterwards,  he  and  Toole  having  had  some  disagree- 
ment, Davidson,  at  his  request,  and  in  the  presence  of  Toole, 
and  with  his  assent,  had  executed  a  deed  to  him  for  one  un- 
divided half  of  the  land,  which  deed  had  also  been  introduced 
in  evidence;  that  this  deed  was  dated  October  7,  1869,  be- 
cause that  was  the  day  of  the  purchase  of  the  land  by  him 
and  Toole;  that  the  deed  to  Toole  was  made  for  them  both, 
and  he  had  paid  half  of  the  purchase-money  to  Davidson. 

Upon  the  close  of  the  testimony,  the  presiding  judge  inti- 
mated an  opinion  that,  it  having  been  admitted  that  the  de- 
fendant Toole  was  in  possession  of  the  land  when  the  suit  was 
brought,  the  plaintiff  was  not  entitled  to  recover  upon  the  evi- 
dence against  him,  and  if  not  against  him,  then  not  against 
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his  co-defendant  Schenck.  The  plaintiff,  in  deference  to  this 
opinion,  submitted  to  a  nonsuit,  and  appealed  to  the  supreme 
court. 

As  the  court  in  eflfect  intimated  on  the  trial  that  in  no  rea- 
sonable view  of  the  evidence  produced  could  the  appellant 
recover,  it  must  for  the  present  purpose  be  accepted  as  true, 
and  taken  in  the  most  favorable  light  for  him,  because  the 
jury  might  have  taken  that  view  of  it  if  it  had  been  submitted 
to  them:  Abemathy  v.  Stowe,  92  N.  C.  218;  Gibhs  v.  Lyon,  95 
Id.  146. 

Then,  accepting  the  evidence  of  the  appellant  as  true,  the 
appellee  Schenck  was,  at  the  time  this  action  was  brought,  and 
for  several  years  next  before  that  time  had  been,  the  tenant 
of  the  appellant  of  the  land  in  question;  and  for  many  years 
next  before  he  so  became  such  tenant  he  had  been  the  like 
tenant  of  those  persons  from  and  through  whom  the  appellant 
claimed  to  derive  title;  indeed,  the  last-mentioned  tenancy 
antedated  in  its  beginning  the  deeds  under  which  the  appel- 
lees claim  title.  If  this  be  true,  and  there  was  evidence  from 
which  the  jury  might  have  so  found  by  their  verdict,  very 
clearly  Schenck  could  not  be  heard  to  deny  the  title  of  his 
landlord;  nor  could  he  rid  himself  of  his  relation  as  tenant  to 
the  appellant  without  a  complete  surrender  to  him  of  the  pos- 
session of  the  land.  To  allow  him  to  agree  and  profess  to 
hold  jKwsession  under  the  landlord,  and  at  the  same  time  hold 
covertly  for  himself,  or  for  another's  advantage,  would  be  to 
encourage  and  uphold  a  gross  fraud,  which  the  law  will  never 
do;  on  the  contrary,  the  rules  of  law,  founded  in  good  faith 
and  sound  public  policy,  render  such  a  thing  impossible: 
Davis  V.  Davisy  83  N.  C.  71;  Farmer  v.  Pickens,  83  Id.  549; 
Abbott  V.  Cromartie,  72  Id.  292;  Pate  v.  Turner,  94  Id.  47. 

It  was  not  necessary  that  the  appellant  should  prove  that 
the  lease  to  Schenck  was  over,  or  that  he  made  demand  upon 
him  for  the  possession,  because  the  latter  denied  that  he  was 
such  tenant,  and  thus  put  himself  broadly  in  hostility  to  the 
right  of  the  landlord:  Vincent  v.  Corbin,  85  N.  C.  108;  Waddell 
v.  Swann,  91  Id.  108. 

If  it  be  granted  that  Toole  was  in  possession  of  the  land, 
with  his  co-defendant,  at  the  time  this  action  was  brought, 
and  that  he  had  title  thereto,  this  fact  alone  could  not  pre- 
vent the  appellant  from  having  judgment  against  his  tenant 
Schenck,  because  he  had  a  sufficient  cause  of  action  against 
his  tenant,  and  was  entitled  to  his  remedy  as  against  him. 
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But  if  the  appellant  had  thus  obtained  judgment  against 
Schenck,  and  had  taken  out  his  writ  of  possession,  he  would, 
at  his  peril,  finding  Toole  in  possession  of  the  land,  have 
turned  him  out.  The  exigency  of  the  writ  would  not  warrant 
the  appellant  in  turning  out  of  possession  one  who  was  in,  and 
had  a  right  to  be  in,  possession.  In  a  possible  case,  upon 
proper  application,  the  court  might,  under  the  present  method 
of  civil  procedure,  stay  the  writ  of  possession  as  to  a  person 
rightfully  in  possession,  and  not  a  party  to  the  action,  or  the 
latter  might  have  his  remedy  by  action  and  injunction:  Judge 
V.  Houston,  12  Ired.  108;  McKay  v.  Glover,  7  Jones,  41;  Cowlea 
v.  Ferguson,  90  N.  C.  808.  This  is  not  at  all  in  conflict  with 
what  is  decided  in  Davis  v.  Higgins,  87  Id.  298.  That  case 
has  reference  to  the  matter  in  litigation  in  that  action  between 
the  parties  thereto,  and  not  to  persons  who  are  not  parties, 
who  may  be  in  possession  of  the  land,  claiming  under  a  valid 
title. 

What  we  have  thus  said  rests,  to  some  extent,  upon  the 
supposition  that  the  appellant  properly  suffered  a  judgment 
of  nonsuit  as  to  the  appellee  Toole.  We  are  of  opinion,  how- 
ever, that  there  was  some  evidence  before  the  jury  that  they 
might  have  considered,  tending  to  prove  and  from  which  they 
might  have  inferred  collusion  and  a  fraudulent  purpose  on  the 
part  of  the  appellees,  inconsistent  with  the  duty  and  obliga- 
tions of  the  appellee  Schenck  to  his  landlord,  the  appellant. 
The  former  was  tenant  of  the  land,  taking  the  strongest  view 
of  the  evidence  for  the  appellant,  continuously  from  1868  — 
first  under  Phelps,  then  Rothchilds,  then  the  appellant — ■ 
until  after  1883.  The  jury  might  not  unreasonably  have 
inferred,  from  all  the  evidence,  that  Toole  saw  Schenck  in 
possession  of  the  land,  and  knew  that  he  was  such  tenant;  he 
was,  at  least,  put  on  inquiry  in  this  respect.  Nevertheless,  ho 
and  Schenck,  on  the  seventh  day  of  October,  1869,  pending 
the  tenancy,  took  a  deed  purporting  to  convey  the  land  from 
R.  F.  Davidson  to  Toole,  which  was  not  registered  until  April 
of  1884,  after  this  action  began,  in  February  of  the  same 
year. 

So  far  as  appears,  the  appellant  never  heard  of  this  deed 
until  it  was  registered,  nor  does  it  appear  that  there  was  any- 
thing said  or  done  by  the  appellees,  or  either  of  them,  at  any 
time,  that  put  him  on  notice  that  they,  or  either  of  them, 
claimed  title  to  the  land,  or  were  holding  possession  thereof 
adversely  to  him.    It  does  not  appear  that  Davidson  had  any 
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title  to  the  land.  His  deed  to  Toole  Beems  only  to  have  eerved 
the  purpose  of  color  of  title.  During  all  the  time  mentioned, 
Schenck  was  the  tenant  of  the  appellant.  The  evidence  thus 
appearing,  and  unexplained,  might  have  led  the  jury  to  infer  a 
collusive  and  fraudulent  purpose  on  the  part  of  the  appellees 
to  ripen  and  perfect  a  title  to  the  land  in  Toole,  by  his  color  of 
title,  and  his  continuous  possession  under  it — not  clear  and 
free  from  doubt  as  to  its  character — for  more  than  seven 
years,  and  thus  defeat  and  destroy  the  good  title  of  the  appel- 
lant, if  he  had  one.  The  evidence,  unexplained,  does  not 
place  the  appellees  in  a  favorable  light,  and  it  implies  more 
than  mere  suspicion  against  them.  Why  did  they  not  openly 
claim  and  assert  their  rights  under  the  deed  from  Davidson  ? 
Why  did  they  keep  it  secret  while  they  were  in  possession  of 
the  land,  Schenck  being  tenant,  in  fact  and  law,  of  the  appel- 
lant ?  Why  did  they,  pending  the  tenancy,  forbear  for  four- 
teen years  to  register  this  deed,  and  thus  fail  to  give  even  con- 
structive notice  of  their  claim  ?  Why  did  Davidson  first  make 
the  deed  to  Toole  for  the  whole  land,  and  afterwards  a  second 
deed  to  Schenck  for  one  half  of  it?  The  evidence,  unexplained, 
suggests  these  and  like  questions  that  it  is  not  easy  to  answer, 
consistently  with  fair  dealing  on  the  part  of  the  appellees 
towards  the  appellant;  and  in  our  judgment,  it  was  such  as 
from  it  the  jury  might  not  unreasonably  have  found  collusion 
and  a  fraudulent  purpose,  such  as  that  suggested. 

An  adverse  claimant  of  the  land  cannot  thus  surrepti- 
tiously and  collusively  with  the  tenant  get  possession  of  and 
hold  the  land  to  the  prejudice  of  the  title  of  the  landlord.  He 
has,  in  such  case,  no  just  possession, — has  only  such  as  is 
fraudulent.  He  takes  under  the  tenant, — is  in  possession  by 
virtue  of  the  latter's  possession, — subject  to  all  the  rights  of  the 
landlord,  and  he  may  be  evicted,  just  as  the  faithless  tenant 
may  be,  indeed,  without  reference  to  the  tenant.  When  ho 
gets  possession  by  collusive  concert  with  the  tenant,  he  at 
once  becomes  identified  with  him, — shares  and  stands  in  his 
place,  and  he  cannot  resist  the  landlord's  title  where  the  tenant 
cannot  do  so. 

And  BO,  also,  if  one  enters  upon  the  land  by  sufferance,  per- 
mission, or  consent  of  the  tenant  of  another,  he  will  himself 
at  once  be  charged  by  the  law  with  that  relation  to  the  lessor, 
and  he  will  not  be  allowed  to  act  and  assume  relations  in  hos- 
tility to  the  title  under  which  he  went  into  possession.  As  he 
goes  into  possession  with  and  under  the  tenant,  he  is  bound  by 
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the  allegiance  the  lessee  owes  the  lessor,  and  he  cannot  throw 
it  off  at  his  will  and  pleasure.  The  rules  of  law  that  thus  es- 
tablish, secure,  and  govern  the  relations  between  landlord  and 
tenant,  and  those  who  get  possession  of  the  land  directly  un- 
der the  tenant,  are  founded  in  justice,  fair  dealing,  and  sound 
public  policy:  Callendar  v.  Sherman,  5  Ired.  711;  Kluge  v. 
LachenouTy  12  Id.  180;  Melvin  v.  Waddelly  75  N.  C.  861;  Paie 
V.  Turner,  94  Id.  47;  Jackson  v.  Houser,  7  Cow.  323;  Stewart 
V.  Roderick,  4  Watts  &  S.  188;  Dileman  v.  Parish,  6  Pa.  St. 
210;  Taylor  on  Landlord  and  Tenant,  sec.  705. 

So  that,  whether  the  appellee  Toole  got  possession  of  the 
land  by  collusion  with  or  by  permission  of  the  appellee 
Schenck,  the  appellant  might  have  recovered  as  against  him. 
And  as  there  was  evidence  from  which  the  jury  might  have 
found,  not  unreasonably,  that  he  did  get  possession  in  the  one 
way  or  the  other,  the  court  should  have  submitted  the  issues 
to  the  jury,  with  appropriate  instructions. 

There  is  error.  The  judgment  of  nonsuit  must  be  reversed, 
and  the  case  tried  according  to  law.  To  that  end,  let  this 
opinion  be  certified  to  the  superior  court. 

It  is  so  ordered.  

Tenaot"  13  Estopped  to  Dent  Laudlobd's  Titlb:  See  Camp  v.  Camp,  5 
Conn.  291;  13  Am.  Dec.  68-72;  so  long  as  he  holds  under  that  title,  which  is 
until  the  landlord  is  divested  of  his  title  by  his  own  act  or  by  operation  of 
law:  McAusIandv.  Pundt,  1  Neb.  211;  93  Am.  Dec.  358.  One  who  enters 
ander  tenant's  possession  is  also  estopped  to  deny  landlord's  title:  Bannon  v. 
Brandon,  34  Pa.  St.  263;  75  Am.  Dec.  655. 


Pegeam  V,  Western  Union  Telegraph  Co. 

[100  NOBTH  CABOLINA,  28.] 

Tkleoraph  Compact  has  No  Authokitt  ob  Aoenot  inou  Pebson  Seiid- 
IN  a  OB  TO  Whom  a  MEsaAOB  is  Sent  to  make,  modify,  or  alter  any 
agreement  or  proposition  to  buy  or  sell  contained  in  the  message  received 
or  transmitted,  or  to  bind  a  person  sending  or  receiving  such  message. 

RtTLB  OP  Damages  fob  Negliqence  in  Transmission  op  Teleoram  is, 
that  sender  is  entitled  to  recover  nominal  damages,  and  such  substantial 
damages  as  he  has  sustained  which  were  naturally  the  proximate  conse- 
quence of  the  wrongful  act;  but  damages  cannot  be  recovered  which 
may  have  been  the  consequence  of  secondary  and  remote  causes  indi- 
rectly growing  out  of  a  breach  of  the  contract. 

Damages  cannot  be  Becovebed  fob  Amount  of  Jthkihent  Obtained 
b7  Reoeiveb  of  Teleqbam  against  Sendeb  for  injury  sustained  by 
such  receiver  by  reason  of  the  false  transmission  of  a  message  by  tele- 
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graph  company,  although  the  company  was  notified  by  tbo  sender  to 
appear  and  defend  that  action,  and  to  save  him  harmless,  and  the  com* 
pany  failed  so  to  da 

W.  p.  Bynum  and  P.  D.  WalkeVf  for  the  appellant. 

C  N.  TiUett^  for  the  respondent. 

Mebbimon,  J.  The  plaintifif  resided  in  the  town  of  Char- 
lotte, in  this  state,  and  W.  C.  Sedden  &  Co.  were  doing  the 
business  of  brokers  in  the  city  of  Richmond,  in  the  state  of 
Virginia,  in  the  year  1881. 

On  the  4th  of  February  of  that  year,  these  brokers  sent  the 
plaintifif  a  letter,  as  follows:  "If  your  customer  will  ofifer  one 
hundred  shares  (or  any  part  of  it)  C.  C.  &  A.  R.  R.  stock  at 
forty-three,  delivered  here,  please  wire  us  at  our  expense." 

Afterwards,  on  the  14th  of  the  same  month,  the  plaintiff 
addressed  to  the  brokers  mentioned  a  message  in  these  words: 
"  Party  offers  one  hundred  shares  C.  C.  &  A.  stock  at  forty- 
three.  Answer  quick."  And  he  delivered  it  to  the  defendant 
to  be  transmitted  over  its  telegraph.  It  is  admitted  that  this 
message  was  not  sent  truly,  but  that  the  word  "  three,"  at  the 
end  of  the  word  "  forty,"  was  omitted,  so  that  the  message,  as 
transmitted  by  the  defendant,  contained  the  word  "  forty  "  in- 
stead of  "  forty-three,"  as  it  should  have  done.  The  plaintiff 
paid  the  defendant  sixty-two  cents,  the  price  required  for  send- 
ing the  telegram;  and  the  agent  of  the  defendant  understood 
at  the  time  he  sent  the  message  that  it  referred  to  the  stock  of 
the  Charlotte,  Columbia,  and  Augusta  Railroad  Company. 

In  about  two  hours  after  the  message  was  so  transmitted,  on 
the  same  day,  the  brokers  named  replied  to  the  plaintiff's 
message  as  follows:  "Will  take  the  hundred  shares;  draw  at 
sight,  with  stock  attached." 

Thereupon  at  once,  on  the  same  day,  the  plaintiff  purchased 
101  shares  of  the  stock  mentioned,  and  made  his  draft  on  the 
brokers  named  for  $4,343,  the  price  of  the  stock  at  "  forty- 
three,"  and  sent  the  same  to  a  bank  in  Richmond  for  collec- 
tion, with  the  stock  attached,  with  instructions  to  the  bank  to 
deliver  the  stock  when  the  draft  should  be  paid. 

Afterwards,  on  the  16th  of  the  same  month,  when  the  bank 
presented  the  draft  for  payment,  the  brokers  were  surprised  at 
the  amount  of  the  same,  and  called  upon  the  plaintiff  for  an 
explanation,  who  at  once  replied  as  follows:  "My  offer  was 
forty-three,  plainly,  and  you  replied,  *WilI  take  stock,'  and 
bought  on  your  reply." 
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The  draft  was  not  paid,  and  the  stock  was  not  delivered. 
This  action  is  brought  to  recover  damages  sustained  by  the 
plaintiflf  by  reason  of  the  grossly  negligent  and  false  trans- 
mission, by  the  defendant,  of  his  telegram  to  the  brokers 
named  above  on  the  14th  of  February,  1881,  as  above  stated. 

In  the  complaint,  it  is  alleged,  among  other  things,  that  in 
consequence  of  the  plaintiff's  telegram  so  falsely  sent,  the 
brokers  named  at  once  sold  the  stock  named,  then  in  transitu^ 
to  them  as  above  stated,  at  the  price  of  $41.75  per  share, 
which  was  the  market  value  thereof  in  Richmond  (the  face 
value  being  $100  per  share);  and  as  they  failed  to  get  the 
stock  from  the  plaintiff,  as  they  expected  to  do,  they  had 
to  buy  such  stock,  to  make  their  contract  good,  at  the 
price  of  $41.75  per  share  or  more;  and  that,  in  consequence 
of  such  negligence  of  the  defendant,  the  plaintiff  was  after- 
wards compelled  to  pay  the  said  brokers  the  difference  between 
$40  per  share  and  $41.75  per  share  of  the  stock,  and  other 
costs  and  damages,  aggregating  $250. 

On  the  trial,  it  was  in  evidence  that  the  plaintiff  did  not 
send  his  first  telegram  mentioned,  in  response  to  the  letter  of 
the  4th  of  February,  1881,  of  the  brokers  to  him,  and  that  the 
first  knowledge  he  had  of  the  missending  of  the  telegram 
was  the  information  he  received  from  the  brokers,  as  stated 
above. 

It  was  likewise  in  evidence  that  the  stock  named  was  not 
regularly  quoted  as  to  price;  but  it  was  quoted  in  the  Rich- 
mond papers  at  $41  to  $43,  and  the  market  value  of  it  in 
Charlotte  was  42.50;  that  propositions  between  Charlotte  and 
Richmond  to  buy  and  sell  stock  did  not  go  beyond  the  day 
they  were  made. 

It  was  likewise  in  evidence  that  the  brokers  named  brought 
their  action  against  the  present  plaintiff  in  an  appropriate 
court,  in  the  state  of  Virginia,  to  recover  damages  for  his  fail- 
ure to  deliver  the  stock  he  so  contracted  to  sell  them;  that  he 
made  active  and  earnest  defense  thereto,  but,  nevertheless,  the 
plaintiffs  therein  recovered  the  sum  of  $175  as  damages,  as 
well  as  costs,  and  he  had  to  pay  reasonable  counsel  fees  and 
other  costs. 

The  plaintiff  offered  evidence  to  prove  that  he  gave  the  de- 
fendant ample  notice  of  the  action  and  its  nature  so  brought 
against  him  in  the  court  of  Virginia,  to  the  end  it  might  make 
defense  thereto,  and  save  him  harmless;  that  he  would  hold 
it  responsible  to  him  for  any  recovery  that  might  be  had 
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against  him;  that  after  the  recovery  against  him,  he  paid  the 
judgment,  costs,  etc. 

The  defendant  objected  to  this  evidence;  the  court  sustained 
the  objection,  and  this  is  assigned  as  error. 

There  was  much  other  evidence,  that  need  not  be  reported 
here. 

At  the  close  of  the  evidence,  the  plaintiff  requested  the  court 
to  give  the  following  instructions  to  tho  jury: — 

"1.  That  if  the  plaintiff  was  sued  by  W.  C.  Sedden  &  Co. 
in  a  court  in  Richmond,  Virginia,  having  jurisdiction  of  an 
action  for  the  recovery  of  damages  arising  out  of  the  mistake 
in  the  message,  and  Pegram,  the  plaintiff,  gave  the  defendant 
company  reasonable  notice  to  come  in  and  defend  the  said 
action,  and  the  defendant  company  failed  to  do  so,  and  Pe- 
gram, the  plaintiff,  in  good  faith  and  with  due  diligence,  de- 
fended the  said  action,  and  W.  C.  Sedden  &  Co.  recovered 
judgment  against  him,  the  defendant  would  be  estopped  to 
deny  its  liability  to  the  plaintiff,  and  the  plaintiff  would  be 
entitled  to  recover  the  amount  of  the  said  judgment,  with 
costs,  provided  said  judgment  and  costs  were  paid  by  him." 

This  instruction  was  refused,  and  the  plaintiff  excepted. 

"2.  That  if  Pegram  delivered  his  telegram  of  the  14th  of 
February,  1881,  to  the  defendant,  not  in  answer  to  Sedden's 
letter  of  the  4th  of  February,  1881,  but  as  an  original  and  in- 
dependent proposition  to  Sedden  to  sell  him  the  stock,  then 
the  defendant  was  the  agent  of  Pegram,  and  liable  to  him  for 
any  damages  sustained  by  him  from  its  gross  negligence  in 
transmitting  the  message." 

This  instruction  was  not  given  in  the  words  asked,  and  the 
plaintiff  excepted. 

The  court  did  instruct  the  jury  that  the  defendant  would 
be  liable  for  gross  negligence,  and  that  if,  by  the  exercise  of 
ordinary  care,  the  defendant  could  have  avoided  the  mistake 
in  the  message,  the  jury  should  respond  to  the  first  issue, 
Yes. 

"3.  That  if  the  jury  believe  the  evidence,  the  defendant  was 
the  agent  of  Pegram,  and  liable  to  him  by  reason  of  its  negli- 
gence in  transmitting  the  message." 

This  instruction  was  not  given  in  the  words  asked,  but  as 
above  stated,  and  plaintiff  excepted. 

"4.  That,  apart  from  the  estoppel  referred  to  in  the  first 
prayer  of  plaintiff  for  instructions,  the  measure  of  damages 
would  be  the  difference  between  the  price  as  stated  in  the 
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Sedden  copy  of  Pegraiu's  message  of  the  14th  of  February, 
1881,  and  the  market  value  of  the  stock  at  Richmond,  Vir- 
ginia, on  the  day  it  was  to  be  delivered  to  Sedden." 

This  instruction  was  refused,  because  the  whole  contention 
of  plaintiff,  as  it  appears  by  his  complaint,  was,  that  his  dam- 
age was  that  he  "was  compelled  to  pay  W.  C.  Sedden  the 
difference  between  100  shares  of  said  stock  at  $40  per  share 
and  the  same  stock  at  $41.75  per  share,  and  other  costs  and 
damages,"  etc.;  and  the  court  held  that  plaintiff  could  not 
recover  back  the  damage  alleged  in  the  complaint,  and  has 
proven  no  other  except  the  amount  paid  for  the  transmission 
of  the  telegram.     Plaintiff  excepted. 

His  honor  stated,  in  his  charge  on  the  seccmd  issue,  that  the 
plaintiff  had  proven  no  damages,  except  the  amount  paid  for 
the  transmission  of  the  message,  and  this  is  sixty-two  cents. 

The  plaintiff  excepted  to  the  instructions  and  charge  given, 
and  especially  assigns  as  errors  therein  that  his  honor,  instead 
of  the  charge  he  gave,  should  have  instructed  the  jury: — 

1.  That  the  plaintiff  is  entitled  to  recover  as  damages  the 
difference  between  the  price  as  stated  in  the  telegram  deliv- 
ered by  him  to  the  defendant  on  the  fourteenth  day  of  Febru- 
ary, 1881,  and  that  stated  in  the  telegram  delivered  to  Sedden 
on  said  day,  or  the  difference  between  the  price  of  the  stock  as 
stated  in  the  message,  as  delivered  to  Sedden  by  the  defendant 
on  said  day,  and  its  market  value  in  Eichmond,  Virginia,  on 
the  day  the  stock  was  to  be  delivered  to  Sedden,  or  at  the 
time  Sedden  first  discovered  the  mistake;  or  that  plaintiff  is 
entitled  to  recover  as  damages  at  least  the  amount  recov- 
ered of  him  in  the  action  by  Sedden  against  him,  and  which 
he  paid  before  this  suit  was  brought,  or  said  amount  and  the 
cost  of  said  action  so  paid  by  him  on  said  amount,  and  the 
cost  and  reasonable  expenses  incurred  by  him  in  defending 
the  said  action,  after  reasonable  notice  to  the  defendant  and 
its  refusal  to  defend  the  same,  provided  said  amount,  costs, 
and  expenses  were  paid  by  this  plaintiff,  after  notice  thereof 
to  defendant,  given  before  this  action  was  brought;  and  fur- 
ther, that  plaintiff  was  entitled  to  interest  on  said  amount  so 
paid  by  him,  and  certainly  entitled  to  recover  interest,  if  the 
jury  should  see  fit  to  allow  it. 

There  was  a  verdict  for  the  plaintiff  on  the  first  issue  sub- 
mitted, and  a  verdict  on  the  second  issue  submitted  in  accord- 
ance with  the  instructions  of  his  honor,  to  wit,  that  plaintiff 
was  entitled  to  recover,  as  damages,  sixty-two  cents. 

Am.  St.  Rep.,  Vou  VI.  —86 
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There  was  judgment  for  the  plaintiff,  from  which  he  ap- 
pealed to  this  court. 

A  brief  reference  to  the  nature  and  purpose  of  the  defend- 
ant's employment  will  serve  to  throw  light  upon  the  plaintiff's 
cause  of  action  and  the  extent  of  damages  to  which  he  is  enti- 
tled. It  is  a  corporation  invested  with  powers,  and  has  func- 
tions appropriate  in  kind  and  extent,  to  effectuate  and  facilitate 
the  transmission  of  intelligence  from  one  place  to  another  by 
means  of  electricity.  The  chief  instrumentality  it  employs 
for  its  purposes  is  a  machine,  apparatus,  or  contrivance  styled 
the  electric  telegraph,  or  electro-magnetic  telegraph,  an  instru- 
ment that  conveys  intelligence  with  the  velocity  of  lightning, 
by  means  of  signals,  certain  mechanical  movements,  or  sounds 
representing  letters,  words,  ideas,  or  expressions,  produced 
by  the  application  of  electricity — electric  fluid — conducted 
through  and  along  iron  wires  for  any  distance,  long  or  short. 

The  business  of  the  defendant  ordinarily  is  to  employ  its 
telegraph  for  the  use,  benefit,  advantage,  and  convenience  of 
the  public, — all  persons  who  desire  to  take  benefit  of  it  in  the 
transmission  of  intelligence  that  may  be  lawfully  transmitted, 
upon  the  payment  of  reasonable  compensation.  In  other 
words,  its  business  is,  by  such  means  and  appliances,  simply 
to  transmit  intelligence — what  one  or  more  persons  desire  and 
intend  to  say  or  communicate  to  another  or  others  persons  at 
a  distance — delivered  to  it  for  transmission  in  the  shape  of 
messages,  dispatches,  telegrams,  or  communications,  usually 
and  properly  in  writing.  Its  oflBce  and  undertaking  are  to 
transmit  promptly,  as  directed  in  the  message  to  be  sent,  pre- 
cisely what  is  said  and  expressed  therein;  that  is,  to  transmit, 
by  such  signals  in  the  way  indicated  above,  the  exact  words, 
in  their  proper  order  and  connection,  as  set  down  in  the  mes- 
eage.  In  the  absence  of  special  agreement,  it  undertakes  to 
do,  and  has  authority  from  the  sender  of  the  message  to  do,  no 
more. 

Generally,  when  it  receives  the  message,  it  agrees  in  terms 
or  by  implication  to  bo  send  it,  and  has  no  other  agency  of  the 
Bender,  or  of  the  person  to  whom  it  is  sent.  It  has  no  authority 
or  agency  of  the  person  sending  or  to  whom  a  message  is  sent 
to  make,  modify,  or  alter  at  all  the  terms  or  effect  of  an  agree- 
ment or  proposition  to  buy  or  sell  anything  contained  in  the 
message  it  receives  to  transmit,  or  has  been  transmitted  by  it, 
or  to  bind  a  person  sending  or  receiving  such  message.  Its 
sole  duty  is  to  send  the  message  truly  and  as  promptly  as  may 
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be  in  the  order  of  business.  If  it  is  negligent,  and  fails  in  this 
respect,  the  party  injured  by  such  neglect  will  have  his  cause 
of  action  against  it,  and  may  recover  such  damages  as  he  has 
sustained. 

Now,  it  appears  that  the  defendant  received  from  the  plain- 
tiflf,  and  undertook,  for  compensation  paid,  to  transmit  for  him, 
as  directed,  this  message:  "  Party  ofifers  one  hundred  shares 
C.  C.  &  A.  stock  at  forty-three.    Answer  quick." 

It  sent  only  a  part  of  this  message, — it  negligently  omitted 
to  transmit  the  word  "  three  "  at  the  end  of  the  word  "  forty," 
thus  materially  changing  the  proposition  to  sell,  and  misin- 
forming and  misleading  the  party  to  whom  it  was  sent,  and 
causing  the  latter  to  send  a  message  in  reply  that  misled  the 
plaintiff. 

Such  neglect  created  the  plaintiff's  cause  of  action  alleged 
in  the  complaint,  and  he  is  clearly  entitled  to  recover  at  least 
nominal  damages,  and  such  substantial  damages  as  he  has 
sustained;  that  is,  such  as  in  the  course  of  things  were  natu- 
rally the  proximate  consequence  of  the  wrong  complained  of, 
— such  as  the  parties  may  have  fairly  contemplated  by  their 
contract,  in  case  of  a  breach  thereof;  but  not  such  as  may 
have  been  the  consequence  of  secondary  and  remote  causes 
indirectly  growing  out  of  such  breach. 

Thus  if  the  plaintiff,  in  consequence  of  the  message  received 
by  him  in  reply  to  his  falsely  transmitted  by  the  defendant 
to  the  brokers  in  Richmond,  purchased  the  stock  referred  to, 
and  failed  to  realize  for  it  what  it  cost  him,  and  reasonable 
compensation  for  his  labor  and  trouble  about  it,  he  might  re- 
cover the  amount  so  lost  and  such  compensation,  and  also  the 
fium  he  paid  for  transmitting  the  message. 

But  he  could  not  recover  damages  for  any  injury  sustained 
by  the  persons  —  the  brokers — to  whom  his  message  was 
falsely  transmitted  by  reason  thereof,  because  the  injury  done 
to  them  was  not  an  injury  to  him.  He  had  no  cause  of  action 
on  that  account;  they  had,  if  they  so  sustained  injury. 

Nor  was  the  plaintiff  liable  to  the  brokers  for  any  such  in- 
jury sustained  by  them,  or  on  account  of  the  breach  of  any 
contract  with  them  created  by  the  message  as  transmitted, 
because  he  did  not  send,  or  direct  the  defendant  to  transmit, 
the  message  it  transmitted.  He  did  not  offer  or  agree  to  sell 
to  the  brokers  the  stock  at  "  forty."  They  had  no  contract 
■with  him. 

As  we  have  seen,  the  defendant  had  no  agency  or  authority 
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of  the  plaintiff  to  change  or  modify,  in  terms,  the  message  he 
delivered  to  it  to  be  transmitted  to  the  brokers  named.  It 
transmitted  the  false  message  to  them  in  its  own  wrong,  and  it 
alone  was  answerable  to  them  for  any  injury  they  sustained 
thereby.  The  plaintiff  had  done  them  no  injury.  The  defend- 
ant may  have  done  so  in  delivering  to  them  the  false  message, 
upon  which  they  may  have  acted  to  their  detriment.  If  they 
did  not,  they  could  not  have  recovered  substantial  damages: 
Western  Union  Tel  Co.  v.  Hall,  124  U.  S.  444. 

But  it  is  earnestly  contended  by  the  plaintiff  that  the 
brokers  named  brought  their  action  in  a  court  in  the  state  of 
Virginia,  having  proper  jurisdiction,  against  him,  and  recovered 
judgment  for  damages  and  costs,  which  he  paid,  on  account  of 
Buch  falsely  transmitted  message  to  them ;  that  the  plaintiff 
notified  the  defendant  to  appear  and  defend  that  action,  and 
save  him  harmless,  which  it  failed  to  do,  and  he  is  therefore 
entitled  in  this  action  to  recover  such  outlay  on  his  part,  as 
damages. 

We  cannot  so  decide.  We  are  unable  to  see  how  an  action 
tipon  a  contract  never  in  fact  made  could  be  successfully 
prosecuted  against  the  present  plaintiff;  and  it  is  still  more 
dilBcult  to  comprehend  how  the  damages  he  has  sustained  in 
such  action,  or  any  outlay  of  his  therein,  can  be  recovered  by 
'  him  in  this  action,  there  being,  as  we  have  seen,  no  privity 
between  the  plaintiff  and  defendant  in  that  respect,  and  no 
such  relations  subsisting  as  to  give  the  former  cause  for  redress 
against  the  defendant,  measured  by  the  results  of  the  action 
referred  to,  the  only  evidence  of  which  was  the  transcript  of 
the  record  thereof.  Such  evidence  would  be  admissible,  if  an 
agent,  in  performing  his  principal's  orders,  should  incur  a 
personal  responsibility  and  loss,  and  seek  indemnity  therefor 
against  the  latter  on  the  ground  of  their  relations.  In  such 
case,  if  the  principal  had  notice  of  the  action,  its  result  would 
be  conclusive  as  to  the  extent  of  the  damage.  But  this  is  a 
very  different  case  from  one  of  that  nature. 

Here  the  present  plaintiff  was  not  answerable  to  the  plain- 
tiffs in  the  action  just  referred  to  for  injuries  they  sustained 
by  the  negligence  of  the  present  defendant,  nor  was  the  latter 
answerable  therefor  to  the  plaintiff  in  this  action  in  any  aspect 
of  their  relations:  Hare  v.  Grant,  77  N.  C.  203;  Leak  v.  Cov- 
ington, 99  Id.  559. 

As  the  defendant  was  not  answerable  to  the  plaintiff  for 
any  injury  the  brokers  named  sustained  by  reason  of  the  false 
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message  transmitted  to  them  by  it,  the  plaintifiF  cannot  re- 
cover from  the  defendant  as  damages  in  this  action  any  sum 
the  brokers  may  have  for  any  cause  recovered  from  the  plain- 
tiff. 
There  is  no  error,  and  the  judgment  must  be  affirmed. 

In  this  case,  Davis,  J.,  dissented,  npon  the  ground  that  the  plaintiff's  loss 
having  been  occasioned  by  the  negligence  of  the  defendant,  it  ought  to  be 
held  answerable;  and  the  court  said:  "Acting  upon  the  reply  received  to  the 
message  so  transmitted,  he  [the  plaintiff]  purchased  and  sent  stock  to  Rich- 
mond, which,  in  consequence,  and  as  a  direct  consequence  of  the  misunder* 
standing  caused  by  the  gross  negligence  of  the  plaintiff,  was  there  attached, 
and  the  plaintiff  was  put  to  necessary  and  unavoidable  cost,  expense,  and 
loss";  and  referring  to  such  loss,  the  court  adds:  "It  was  the  direct  and 
unavoidable,  not  the  speculative  or  remote,  result  of  the  negligence.  I  can- 
not concur  in  the  view  taken  of  the  authorities  cited  as  applied  to  this  case." 

Agency  of  Telegraph  Company  for  Sender  of  Message:  See  note  to 
Smithy.  Boston,  39  Am.  Rep.  359-361. 

Damages  Recoverable  against  Telegraph  Company  for  Negliqknob 
in  delivery  of  message  are  such  as  flow  naturally  from  the  breach  of  the  con- 
tract, or  such  as  may  fairly  be  supposed  to  have  been  in  contemplation  of 
the  parties:  See  Smitli  v.  Western  Union  Tel.  Co.,  83  Ky.  104;  4  Am.  St.  Rep. 
126,  and  note;  and  see  the  note  to  Western  Union  TeL  Co.  v.  Reynolds,  46 
Am.  Rep.  731-733. 


Halliburton  v,  Carson. 

flOO  NOETH  Cabouna,  99.] 

ErEcirroR  is  not  Bottnd  to  Set  up  SrATUTE  op  Limitations  as  Defense 
to  claim  against  estate  of  deceased  debtor,  but  may  pay  the  same  not- 
withstanding the  statutory  presumption  of  payment,  and  is  entitled  to 
credit  therefor  in  his  administration  account;  particularly  so  where  the 
testator  before  his  decease  had  declared  that  he  owed  such  claim,  and 
had  expressed  a  wish  that  it  should  be  paid. 

ExEODTOR  IS  Competent  Witness  to  Fact  that  Testator  had  Declared 
to  Htm,  just  before  his  death,  that  he  owed  a  certain  debt  claimed  to 
have  been  barred  by  the  statute  of  limitations,  and  that  he  wished  such 
debt  paid;  sections  580  and  590  of  the  North  Carolina  code  do  not  make 
such  witness  incompetent. 

Conflict  of  Jurisdiction. — Executor  Who  Pays  in  Coin  Testator's 
Debt  on  a  bond,  in  accordance  with  a  prior  decision  of  the  supreme 
court  of  North  Carolina,  will  be  protected,  although  such  ruling  conflicts 
with  the  decisions  of  the  United  States  supreme  court. 

J.  G.  Bynum  and  G.  N.  Folkf  for  the  respondents. 

J.  B.  Batchelor,  John  DevereuXy  Jr.,  P.  J.  Sinclair^  and  W.  H, 
Malone,  for  the  appellants. 

Smith,  C.  J.     This  suit,  instituted  in  January,  1876,  by  the 
plaintiffs,  executors  of  Jacob  Ilarshaw,  who  died   in  1868, 
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against  the  defendant  John  Carson,  executor  of  George  M. 
Carson,  on  behalf  of  themselves  and  other  creditors,  is  to  en- 
force a  sale  of  the  devised  land  of  the  testator,  George  M.,  in 
order  that  the  proceeds,  as  far  as  necessary,  may  be  applied  to 
the  discharge  of  his  indebtedness,  upon  an  allegation  of  an 
exhaustion  of  the  personal  estate.  The  devisees  were  subse- 
quently made  co-defendants. 

After  the  complaint  and  other  pleadings  were  put  in,  an 
order  of  reference,  by  consent  of  counsel,  was  made  to  John 
D.  Shaw,  to  take  and  state  the  administration  account,  and  to 
ascertain  and  report:  1.  The  number  and  value  of  the  shares 
received  by  the  several  legatees,  and  when  taken  possession  of 
by  each;  2.  The  value  of  each  of  the  tracts  of  land  devised 
by  the  testator,  George  M.;  and  3.  The  refunding  bonds  exe- 
cuted by  the  legatees,  each  set  out  in  its  essential  particulars. 

At  spring  term,  1881,  the  defendant  Emily  Carson  having 
died  the  year  previous,  her  administrator  was  permitted  to  be- 
come a  party  in  her  stead,  and  he  filed  an  answer,  adopting 

that  of  J.  McD.  Whitson  and  wife,  Rebecca,  and  of Gowan 

and  wife.  At  June  term,  1883,  the  relations  between  the 
original  defendant,  John  Carson,  and  those  subsequently  in- 
troduced into  the  action  being  adversary,  the  said  Whitson 
and  wife,  on  behalf  of  all  of  the  defendants  last  mentioned, 
put  in  an  answer  controverting  the  allegation  contained  in  the 
answer  of  the  former,  the  executor,  to  which  he  made  reply. 

The  referee  made  his  report,  to  which  objections  were  taken, 
and  upon  motion  of  counsel  for  the  contesting  defendants,  by 
whom  we  designate  all  except  the  executor,  and  upon  the 
ground  of  newly  discovered  matter  omitted  in  the  report,  it 
was  set  aside,  except  in  so  far  as  it  ascertains  the  plaintiffs' 
debt,  and  as  to  this  it  was  confirmed.  It  was  then  by  consent 
referred  to  W.  W.  Flemming  to  find  particularly  the  sum  due 
the  plaintiffs,  and  he  did  so  during  the  term,  reporting  a 
balance  of  $3,373.37,  whereof  $2,167.64  is  principal  money. 

Thereupon,  at  the  instance  of  plaintiffs'  counsel,  it  was 
"  considered  by  the  court  that  the  said  sum  of  $3,373.37,  being 
principal  and  interest,  is  the  amount  of  the  debt  of  the  plain- 
tiffs, and  that  they  are  entitled  to  judgment  ascertaining  the 
same,  but  in  what  proportion  the  same  shall  be  paid  by  the 
devisees  of  said  George  M.,  and  others,  and  at  what  time,  is 
left  open  for  adjudication  when  the  report  of  G.  F.  Bason,  to 
whom  the  cause  has  again  been  referred  for  an  account,  shall 
be  relumed."    And  it  was  further  ordered  "that  this  cause  be 
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recommitted  and  referred  to  George  F.  Bason  to  take  and 
etate  an  account  of  the  estate  of  George  M.  Carson  which  has 
come,  or  ought  to  have  come,  from  all  sources  into  the  hands 
of  John  Carson,  the  executor,  and  what  disposition  has  been 
made  of  such  estate,  and  especially  that  he  state  what  funds 
have  come  into  the  hands  of  the  said  executor  from  the  estate 
of  William  Carson  [he  being  also  executor  of  the  latter], 
which  ought  to  be  subjected  to  the  debts  of  any  one,  and  to  him 
as  executor  of  George  M.  Carson;  what  personal  property  of 
the  estate  of  said  George  M.  came  to  the  hands  of  each  of  his 
legatees,  and  the  value  thereof;  what  real  estate  of  the  said 
George  M.  came  to  each  of  his  devisees,  and  the  value  thereof; 
and  in  case  it  shall  appear  that  there  is  not  in  the  hands  of 
the  executor  sufficient  assets  to  pay  off  the  plaintiffs'  debt, 
then  to  ascertain  and  report  what  sum  each  of  the  devisees,  in- 
eluding  the  executor,  is  liable  to  contribute  to  the  payment  of 
the  plaintiffs'  debt;  that  in  ascertaining  what  sums  ought  to 
have  come  into  the  hands  of  the  executor,  the  referee  may  in- 
quire what  estate,  either  by  devise,  descent,  conveyance,  or 
gift,  if  any,  has  .come  to  the  executor  from  the  estate  of  Wil- 
liam Carson,  subject  to  the  payment  of  debts  due  him  as 
executor  of  said  George  M. 

"The  referee  will  find  all  the  facts  that  he  deems  material, 
and  state  his  conclusions  of  law;  state  his  account  separately, 
and  report  to  the  next  term." 

The  referee  proceeded  to  execute  the  commission,  and  made 
the  required  report,  with  separate  findings  of  fact  and  of  law, 
arising  upon  them,  from  which  it  appears  that  the  executor 
has  paid  towards  the  liability  of  the  testator,  and  the  expenses 
of  administering  the  estate,  in  excess  of  the  assets,  with  which 
he  is  chargeable,  the  sum  of  $3,341.92. 

Exceptions,  twelve  in  number,  were  filed  by  counsel  of  the 
contesting  defendants,  after  the  ruling  upon  which,  and  ex- 
ceptions entered  thereto,  in  so  far  as  they  were  not  sustained, 
the  account  was  re-referred  to  the  same  referee  for  reformation 
in  the  particulars  requiring  correction,  and  again  reported  to 
the  court,  with  the  evidence  taken  upon  the  matters  in  con- 
troversy. Of  this  report  it  is  not  out  of  place  for  us  to  re- 
mark that  it  indicates  great  care  and  painstaking,  and  the 
bestowal  of  much  labor  in  eliminating  from  the  mass  of  evi- 
dence the  points  in  dispute,  and  in  presenting  them  in  a  clear 
and  intelligible  form  for  the  reviewing  court. 

Similar  objections  are  made  by  the  same  party  to  the  re- 
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formed  report,  nine  in  number,  whereupon  the  court  proceeded 
to  render  final  judgment,  and  the  contesting  defendants  ap- 
pealed. 

The  question  whether  the  lands  devised  to  the  executor  in 
the  codicil  to  the  will,  made  after  the  death  of  some  of  the 
devisees,  were  primarily  liable  to  be  sold  to  meet  the  demands 
against  the  testator's  estate  in  relief  of  the  other  devised  lands, 
or  whether  all  were  to  contribute,  was  decided  when  that  mat- 
ter was  before  us,  upon  a  former  appeal,  in  favor  of  an  equal 
liability,  and  is  now  put  out  of  view:  Halliburton  v.  Carson, 
86  N.  C.  290.  We  pretermit  an  examination  of  the  exceptions 
to  the  referee's  first  report,  for  the  reasons:  1.  That  it  is  em- 
bodied substantially  in  the  last,  to  which  a  new  series  of  ex- 
ceptions has  been  filed;  and  2.  Because  the  argument  here 
upon  points  excepted  to,  and  expected  to  be  decided  upon  the 
apx)eal,  has  been  confined  to  this  series.  Indeed,  the  argu- 
ment for  the  appellant  was  still  more  restricted,  calling  our 
attention  only  to  a  part  of  that  series  of  rulings  to  which  error 
is  imputed.  We  limit,  therefore,  our  inquires  into  the  suflfi- 
ciency  in  law  of  the  exceptions  to  the  last  report. 

1.  The  first  exception  is  to  the  referee's  conclusions  that  the 
statutory  limitations  of  three,  seven,  and  ten  years,  as  well  as 
the  statutory  presumption  of  payment,  is  not  available  as  a 
defense  to  claims  paid  that  had  been  due  more  than  ten  years 
as  an  allowed  credit  to  the  executor.  The  objection  applies 
to  the  claims,  the  vouchers  showing  payment,  which  are  num- 
bered 7  and  16  in  the  report,  and  which  had  been  overdue, 
and  were  reduced  to  judgment  without  resistance  by  the  ex- 
ecutor, and  afterwards  paid.  These  claims  are  due  to  Martin 
E.  Carpenter,  by  two  notes  under  seal,  each  in  the  sum  of 
$550,  on  May  9,  1850,  and  executed  by  the  testators,  George 
M.  and  William,  suits  to  recover  which  were  commenced  on 
January  30,  1867,  and  to  R,  C.  Burgin,  guardian  of  James 
Conley's  heirs,  by  note  under  seal,  executed  by  J.  L.  Carson, 
principal,  and  George  M.  Carson  and  John  Carson,  sureties, 
for  $2,262,  principal  and  interest,  when  reduced  to  judgment, 
the  last  payment  being  made  by  A.  Burgin,  administrator  of 
the  principal  debtor,  on  July  5,  1873,  of  $259.50,  generally 
against  the  surety  John  Carson,  and  guards  against  the  rep- 
resentatives of  the  other  obligors,  at  fall  term,  1869. 

The  defense  to  these  credits  is,  that  more  than  ten  years 
had  elapsed  after  the  maturity  of  the  bonds,  and  they  are  pre- 
sumed to  have  been  paid,  and  are  barred  by  the  statute  of 
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limitations  applicable  to  claims  against  the  estate  of  deceased 
debtors. 

2.  The  admission  of  the  testimony  of  the  executor  to  show 
the  subsisting  indebtedness  of  the  testator,  George  M.,  to  Car- 
penter and  others,  which  consisted  of  his  declarations  made 
to  the  witness,  whom  he  made  executor  in  some  three  months 
before  his  death,  in  which  conversation  he  said  he  wanted  the 
Carpenter  debt  paid.  The  objection  to  the  declaration  of  the 
deceased  is  based  upon  the  prohibitory  provisions  of  the  code, 
eection  690. 

The  referee,  in  our  opinion,  misconceives  the  nature  of  the 
objection  to  the  allowance  of  the  credits  in  requiring  them  to 
be  set  out  with  the  same  particularity  as  the  rules  of  pleading 
require  when  the  statutory  bar  is  relied  on  to  defeat  the 
plaintiflfs'  action.  The  complaint  is,  that  the  executor  did 
not  set  up  this  defense,  and  thus  protect  his  testator's  estate 
from  the  demands,  and  that  he  was  remiss  and  neglectful  of 
official  duty,  and  should  bear  the  loss  himself.  The  bonds 
are  not  in  suit,  and  no  statutory  bar  can  now  be  set  up.  The 
strict  rule  of  pleading  which  the  referee  invokes  in  support  of 
his  action  has  no  application  to  the  case,  and  the  controversy 
as  to  any  particular  item  of  claim  and  resisted  credit  springs 
up  when  it  is  offered  in  the  taking  the  account,  and  must  be 
disposed  of  by  the  evidence  in  support  of  and  in  opposition  to 
its  allowance  then  to  be  produced  and  heard.  The  only  in- 
quiry is.  Shall,  under  such  circumstances,  money  paid  upon  a 
debt  presumed  to  have  been  paid  before  be  admitted  without 
proof  in  rebuttal  showing  that  it  has  not  been  paid,  or  that, 
acting  in  entire  good  faith,  the  executor  had  sufficient  reasons 
for  his  belief  and  action  in  making  the  payment? 

Now,  as  to  the  Carpenter  notes,  if  the  evidence  of  the  execu- 
tor is  to  be  received,  the  testator,  just  before  his  death  (and 
perhaps  after  making  his  will,  for  its  date  is  not  given),  de- 
clares to  the  person  who  is  to  settle  his  estate  that  he  does 
owe  this  debt,  and  another  due  to  a  named  creditor,  as  well 
as  some  others  of  small  amount  and  not  specified,  and  wishes 
it  to  be  paid,  and  in  his  will  he  provides  for  the  payment  of 
all  his  just  debts.  If,  then,  the  testimony,  coming  from  the 
source  that  it  does,  is  admissible,  it  fully  rebuts  the  presump- 
tion of  payment,  and  leaves  the  debt  as  subsisting  in  full  force, 
notwithstanding  the  lapse  of  time,  and  justifies  the  executor 
in  submitting  to  the  judgment  without  resistance. 

We  come  now  to  consider  the  competency  of  the  witness  to 
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testify  to  the  declarations  of  the  testator,  under  sections  580 
and  590  of  the  code,  the  interpretation  of  the  latter  of  which 
has  been  a  prolific  source  of  controversy  heretofore.  The  main 
purpose  to  be  subBerved  in  the  enactment  is,  as  stated  by  the 
late  chief  justice  in  McCanless  v.  Reynolds,  74  N.  C.  301,  and 
reiterated  in  Thompson  v.  Humphrey,  83  Id.  416,  that  of  the 
parties  to  a  transaction  or  communication,  one  being  dead, 
the  survivor  shall  not  be  permitted  to  speak  of  it,  because  the 
mouth  of  the  other  is  closed,  so  that  his  version  cannot  be 
heard.  This,  however,  presupposes  some  antagonism  of  in- 
terest as  to  the  subject-matter  of  the  evidence  then  existing, 
which  might  be  favorably  affected  as  to  one  and  unfavorably 
as  to  the  other  of  the  parties  between  whom  it  takes  place. 
Thus,  when  the  controversy  was  as  to  whom  the  deed  was 
made  by  the  grantor,  he  was  allowed  to  testify  that  it  was  to 
deceased  party,  under  whom  the  defendant  claimed,  because 
there  was  no  controversy  as  to  the  witness's  ownership,  and 
he  was  indifierent  as  to  the  results  of  the  issue:  Gregg  v.  Hilly 
80  Id.  255. 

And  so  are  held  to  be  competent,  as  outside  the  purpose  of 
the  statute,  declarations  and  acts  of  the  deceased  upon  a  ques- 
tion of  mental  capacity,  through  whatever  witness  the  testi- 
mony is  derived:  McLeary  v.  Norment,  84  N.  C.  235. 

In  the  case  before  us,  the  executor,  being  also  a  legatee  and 
devisee,  had  a  common  interest  with  the  others  in  refusing  to 
allow  the  debt,  and  exonerating  the  trust  estate  therefrom. 
He  would,  in  this,  be  promoting  the  interest  of  each,  and  not 
his  own,  separate  from  theirs. 

With  such  information  as  he  had  from  such  a  source,  not 
to  be  distrusted,  and  under  a  sense  of  fiduciary  duty,  could 
he  rightfully  repudiate  the  liability  of  his  testator,  and  resist 
the  obligation  under  the  technical  rule  of  presumption  opposed 
to  fact?  or,  if  he  does  not,  expose  himself  to  the  loss  of  the 
whole  sum  paid? 

It  is  true  that  in  Bamawell  v.  Smith,  5  Jones  Eq.  168, 
Battle,  J.,  distinguishes  between  the  liability  incurred  by  an 
executor  or  administrator,  in  refusing  to  set  up  the  statutory 
bar  which  puts  an  end  to  the  action,  and  in  not  taking  ad- 
vantage of  the  presumption  of  payment  raised  by  the  lapse 
of  time,  declaring  him  responsible  in  the  latter  case,  unless, 
when  a  credit  for  the  expenditure  is  claimed,  he  can  repel  the 
presumption,  while  in  the  other  he  may  exercise  his  own  dis- 
cretion.   He  says  tivit,  before  paying  the  demand  against 
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which  the  presumption  operates,  he  "ought  to  show  that  the 
presumption  was  untrue,  and  that,  in  fact,  it  had  not  been 
paid  or  satisfied,"  before  permitting  a  judgment  to  be  recov- 
ered, or  making  payment. 

But  if  he  has  personal  knowledge  or  ample  proof  of  the  in- 
debtedness as  still  subsisting,  and  acts  upon  either,  we  are 
unable  to  see  why  he  should  be  held  personally  responsible, 
and  be  denied  the  opportunity  of  giving  his  reasons  therefor 
under  the  old  or  the  recently  amended  rules  of  evidence.  In 
all  cases  he  must  act  in  good  faith  in  protecting  the  trust 
estate  against  unjust  demands,  but  not  against  those  that  are 
honest  and  just.  The  law  does  not  require  of  him,  in  the  ex- 
pressive words  of  another,  in  opposition  to  an  argument,  that 
it  was  the  legal  duty  of  the  representative  to  plead  the  statu- 
tory bar,  "to  make  him  sin  in  his  grave";  and  such  is  the 
well-established  doctrine  in  this  state,  under  numerous  adju- 
dications of  this  court. 

And  again,  assuming  the  testimony  incompetent  to  prove 
the  fact  of  non-payment,  why  is  it  not  admissible  to  refute  the 
charge  of  culpable  indifference  and  inattention,  and  show 
wherefore  the  indebtedness  was  not  contested,  and  the  good 
faith  of  the  executor? 

"The  legatees  or  next  of  kin,"  remarks  Gaston,  J.,  "cannot, 
in  conscience,  object  to  payment,  whether  voluntary  or  com- 
pulsory, made  by  the  representative  of  the  estate  of  what  was 
justly  due  therefrom.  In  equity,  as  respects  legatees  or  next 
of  kin,  the  estate  consists  only  of  what  remains  after  satis- 
faction of  the  creditors":  Williams  v.  Maitland,  1  Ired.  Eq.  92. 

Suppose  the  presumption  could  have  been  repelled  by  fre- 
quent admissions  and  acts  of  the  debtor  to  be  proved  by  an 
indifiFerent  witness  who  dies  before  the  administration  account 
is  taken,  so  that  any  resistance  to  the  action  would  have  been 
fruitless,  must  the  executor,  who  pays  the  amount  after  judg- 
ment, be  disallowed  the  credit  because  the  proof  cannot  then 
be  had?  And  shall  he  not  be  permitted  to  show  his  reasons 
for  making  a  useless  opposition  to  the  recovery?  Yet  these 
consequences  might  follow  the  adoption  of  the  principle  that 
applies  to  an  action  upon  the  claim  itself  when  in  suit,  in  a 
controversy  growing  out  of  its  payment.  Unless  some  diflfer- 
ence  is  recognized,  very  great  hardship  might  come  to  the  most 
careful  and  honest  trustee  in  the  discharge  of  his  official  duties, 
and  for  which  the  enabling  statutes  in  the  code  were  specially 
intended,  as  is  apparent  from  their  structure  and  scope. 
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The  rule  would  be  very  stringent  which  imposed  so  great 
responsibility  upon  a  fiduciary  agent  left  unprotected,  when 
his  disbursements,  made  in  fidelity  to  his  trusts,  are  to  be 
disallowed  because  of  inability  to  produce  the  proofs  upon 
which  the  claim  could  have  been  established,  and  when  resist- 
ance would  have  entailed  needless  expense.  The  executor  "is 
answerable  only,"  says  Nash,  C.  J.,  in  Deberry  v.  Ivey,  2  Jones 
Eq.  370,  "for  that  crassa  negligentia,  or  gross  neglect,  which 
evidences  viala  fides."  To  the  same  efiect  are  Nelson  v.  Hcdlf 
5  Id.  32;  Mendenhall  v.  Benbow,  84  N.  C.  646;  Patterson  v. 
Wadsworth,  89  Id.  407.  We  therefore  sustain  the  rulings  of 
the  judge  upon  these  two  exceptions. 

The  Burgin  judgment,  in  many  of  its  features,  is  similar  to 
that  which  has  been  discussed.  In  some  respects,  it  has  pecu- 
liarities of  its  own.  John  Carson  was  himself  a  surety  obligor, 
and  if  the  pleadings  were  to  be  verified  by  oath,  how  could  he 
Bwear  that  the  debt  had  been  paid  when  he  knew  it  had  not 
been?  and  why  should  he  be  required  to  set  up  for  his  testator 
a  defense  he  would  not  set  up  for  himself?  It  would  be  eva- 
sive to  say  the  debtors  relied  upon  the  protection  of  the  stat- 
ute, when  its  presumption  was  known  to  be  untrue.  His  duty 
to  the  estate  cannot  be  such  as  to  require  him  to  do  for  its 
exoneration  what  he  could  not  conscientiously  do  for  his  own. 
Their  interests  are  one  and  the  same,  and  every  motive  was 
against  any  dereliction  of  duty  in  the  premises  to  both. 

Besides  this,  he  was  not  bound  to  set  up  an  unjust  though 
legal  defense,  as  the  condition  of  his  own  recovery  from  the 
principal  debtor,  or  from  a  co-surety,  his  ratable  part  of  what 
he  may  have  been  compelled  to  pay,  by  reason  of  his  personal 
liability.  This  has  been  expressly  decided  when  the  surety 
failed  to  plead  the  statute  of  limitations  to  a  demand  from 
which  it  would  have  protected  him,  inasmuch  as  his  right  of 
action  commences  at  the  payment:  Sherrod  v.  Wbodard^  4 
Dev.  360;  Jones  v.  Blanton,  6  Ired.  Eq.  115;  51  Am.  Dec.  415. 

"There  was  no  obligation  on  the  plaintifi^,  in  law  or  in 
equity,"  are  the  words  of  Nash,  C.  J.,  in  the  last-cited  case, 
"  to  plead  that  statute  [protecting  the  sureties  from  liability 
upon  guardian  bond,  after  three  years,  from  the  ward's  becom- 
ing of  age,  and  not  calling  him  to  an  account],  or  rely  upon 
the  protection  it  gave  him  ";  citing  Leigh  v.  Smith,  3  Ired.  Eq. 
442;  42  Am.  Dec.  182;  and  Williams  v.  Maitland,  supra.  This 
was  said  of  the  plaintifi*8*  claim  for  a  contribution  from  a  co- 
surety to  the  bond. 
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Why  is  it  more  his  duty  to  rely  upon  a  defense  not  less 
unconscientious  furnished  in  the  statutory  presumption? 

With  the  funds  in  his  hands,  the  appropriation  was  at  once 
made  by  the  law:  RufUn  v.  Harrison,  reported  in  81  N.  C. 
208,  and  upon  the  rehearing,  in  86  Id.  190.  There  was  there- 
fore no  limitation  resulting  from  the  lapse  of  time  afterwards 
depriving  the  executor  of  his  right  to  a  credit  upon  a  settle- 
ment of  the  estate. 

3.  The  next  exception,  pressed  with  earnestness  and  force 
by  appellees'  counsel  in  argument,  is  in  allowing  a  credit  for 
an  alleged  premium,  entering  into  the  judgment  rendered 
upon  the  bond  due  to  Jacob  Harshaw,  the  plaintiffs'  testator, 
and  executed  by  J.  L.  Carson,  William  Carson,  and  George 
Carson,  on  April  20,  1860,  and  payable  upon  its  face  "in 
United  States  coin."  It  was  reduced  to  judgment  at  fall 
term,  1869,  of  McDowell  superior  court,  and  the  record  thereof 
was  produced  before  the  referee  Shaw,  showing  the  amount 
recovered  to  be  $4,326.45,  and  upon  the  back  of  the  bond,  be- 
sides an  indorsed  payment  of  $198.33,  is  an  entry,  as  follows: — 

P'l  [intended  for  principal] $2,167  64 

Int.  to  2d  September,  1869 1,037  14 

Gold  premium,  35  per  cent 1,121  67 

$4,326  45 
This  entry,  as  well  as  the  computation  of  interest  accrued, 
BuflBciently  shows  that  the  premium  upon  gold  has  been 
added  to  the  amount  due  upon  the  face  of  the  bond,  which, 
it  is  not  denied,  measured  the  difference  in  value  between 
gold  and  national  currency  at  the  date  of  the  judgment. 
This  method  of  conversion  of  the  one  into  the  other  fund  is 
in  accordance  with  the  decision  of  this  court  in  Robeson  v. 
Brown,  63  N.  C.  554,  while  it  is  at  variance  with  that  of  the 
supreme  court  of  the  United  States:  Bronson  v.  Bodes,  7  Wall. 
229,  and  Butler  v.  Horwitz,  7  Id.  258,  wherein  the  currency  in 
the  contract  is  preserved,  in  kind,  in  the  judgment,  and  in  the 
execution  that  follows.  The  executor,  acting  upon  the  rule 
laid  down  in  this  court,  is  warranted  in  not  resisting  the  re- 
covery of  the  sum  thus  augmented  by  the  premium  upon  coin, 
and  payable  in  national  currency;  nor  is  there  any  principle 
in  law  or  equity  known  to  us,  nor  any  authority  referred  to 
by  counsel,  on  which,  in  consequence  of  the  appreciation  of 
the  latter  to  the  level  of  the  former  in  value,  the  debt  can  be 
reduced,  as  it  could  not  be  increased  in  case  of  depreciation. 
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Besides,  the  sum  adjudged  due,  in  the  ruling  upon  the 
report  of  the  referee  Flemming  acquiesced  in,  and  not  the 
subject  of  exception,  is  thus  conclusively  settled  in  this  very 
action,  and  cannot  come  up  again,  except  upon  a  revisal  of 
that  adjudication,  upon  a  proper  application  to  the  court. 

It  is  unnecessary  to  consider  the  original  judgment  against 
the  executor,  and  inquire  if  the  statute  of  limitations  can  still 
be  set  up,  in  opposition  to  the  present  proceeding,  to  charge  the 
devised  land  with  the  debt;  and  it  is  only  necessary  to  say 
that  the  ruling  in  Bevera  v.  Park,  88  N.  C.  456,  has  been  mis- 
understood, and  the  mistake  explained  and  corrected  in  Speer 
V.  James,  94  Id.  417,  where  the  subject-matter  of  the  relations 
between  the  personal  representative  of  a  deceased  debtor  and 
his  devisees  and  heirs  at  law  is  fully  considered. 

The  other  exceptions,  based  upon  alleged  erroneous  rulings 
upon  the  law,  for  none  others  are  before  us  in  this  appeal, 
without  special  and  separate  reference  to  each,  must  be  over- 
ruled. 

There  is  no  error,  and  the  judgment  must  be  affirmed,  and 
it  is  so  ordered.  

PowEB  OF  ExEociTOB  TO  Bevivb  Debt  Babbbd  bt  Statutb  dt  "LoUXX' 
T10N8:  See  note  to  Brigga  v.  State,  12  Am.  Dec.  659-661. 

EXXODTOB  OB  AdMINISTRATOB  IS  NOT  BoUND  TO  PlEAD  StATOTB  OF  LiXIo 

TATiONS:  Baher  v.  Bush,  25  6a.  694;  71  Am.  Deo.  193,  and  note;  Skreoe  ▼. 
Joyce,  36  N.  J.  £q.  44;  13  Am.  Rep.  417. 
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[100  NOBTB  Gabolima,  142.] 

Will  —  CoimHOXNT  Lihitations — Pabtitiok. — Where  testatrix  devised 
land  to  certain  of  her  children,  with  a  provision  that  npon  the  death  of 
either  without  heirs  the  portion  of  the  child  so  dying  should  go  to  the 
anrvivor,  the  time  when  the  contingency  is  to  happen  is  the  death  of  the 
respective  devisees  without  an  heir,  —  that  is,  without  children  then  liv- 
ing, —  and  no  earlier  period,  and  the  estate  should  then  go  to  the  sur- 
vivor; and  where  it  was  also  provided  that  in  case  of  the  marriage  of 
either,  then  there  should  be  a  division  of  the  estate,  the  postponed  divis- 
ion shows  that  it  was  not  the  intention  of  the  testatrix  to  confine  the 
contingency  to  the  period  of  her  own  life. 

Will  —  Estoppel  by  Partition  —  Contingent  Limitations,  —  Where 
land  is  devised  to  children  of  the  testatrix  to  hold  equally  until  certain 
oontingencies,  upon  the  happening  of  which  a  division  was  to  be  had, 
and  also  upon  a  contingent  limitation  that  upon  the  death  of  one  with- 
out heirs  that  portion  was  to  go  to  the  survivor,  a  judgment  of  partitioa 
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does  not  estop  the  survivor  from  claiming  his  share  npon  happening  of 
the  contingent  limitation.  The  partition  separates  into  parts  that  which 
was  before  held  in  common  as  a  whole,  and  no  more  disturbs  the  limita< 
tions  than  would  have  done  a  devise  of  the  several  portions  to  the  respect< 
ive  tenants  by  the  testatrix. 

F.  A.  Woodard  and  O.  M.  Cooke,  for  the  respondents. 

Jacob  BattlCy  for  the  appellants. 

Smith,  C.  J.  The  controversy  in  this  action  arises  out  of 
the  conflicting  interpretations  of  the  will  of  William  Jane 
Bryant  (under  which  both  parties  derive  their  claim  of  title), 
who  died  in  August,  1872,  shortly  after  making  it. 

The  testatrix,  after  giving  to  her  daughter  Medora  fifty 
acres,  to  be  taken  from  the  southern  portion  of  her  tract  of  land, 
to  be  run  ofif  and  allotted  to  her  by  her  executor,  which  has 
been  done,  devises  as  follows:  — 

"Item  3.  I  will  and  devise  that  my  son  Robert  and  my 
daughter  Ellen  have  two  hundred  acres  of  land,  laid  oflf  in 
good  shape,  to  include  all  the  houses  and  improvements,  to 
remain  undivided  until  Robert  becomes  of  age,  or  until  one  of 
them  gets  married,  then  to  be  equally  divided  between  them." 

"  Item  5.  I  give  and  bequeath  unto  my  son  John  Bryant 
all  the  balance  of  my  tract  of  land,  being  about  105  acres,  to 
him  and  his  heirs  forever";  to  which,  elsewhere,  she  adds  cer- 
tain pecuniary  bequests. 

"Item  9.  I  will  and  desire  that  should  my  son  John  die 
leaving  no  heir,  I  will  and  desire  that  Ellen  and  Robert  heir 
his  part  of  my  estate;  and  should  Ellen  or  Robert  die  leaving 
no  heir,  the  surviving  one  to  heir  the  estate  of  the  deceased 
brother  or  sister." 

The  two  hundred  acres  mentioned  in  the  third  item  of  the 
will  were,  soon  after  the  death  of  the  testatrix,  cut  off  by  the 
executor,  and  allotted  to  Ellen  and  Robert,  who  entered  into 
possession,  and  jointly  occupied  the  same  until  November, 
1876,  when  Ellen,  the  feme  plaintiff,  intermarried  with  Henry 
C.  Williams,  who  and  herself  are  the  parties  to  the  action; 
and  thereupon,  at  their  instance,  and  in  association  with 
Robert,  under  proceedings  in  the  superior  court,  before  the 
clerk,  the  land  was  divided,  and  the  moiety  of  each  tenant  as- 
signed and  set  apart  to  her  and  him  in  severalty. 

Robert  was,  at  that  time,  a  minor;  but  he  became  of  age 
before  1882,  in  which  year  he  conveyed,  by  deed,  the  tract 
which  he  held  to  the  defendant,  George  N.  Lewis,  in  fee.  Rob- 
ert died  in  1886,  never  having  married,  and  without  issue. 
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The  plaintiffs  construe  the  limitation  as  dependent  upon 
there  being  no  issue  living  at  the  time  of  Robert's  decease,  and 
insist  that,  the  contingency  having  happened,  the  estate  of 
Robert  vests,  under  the  will,  in  Ellen,  his  surviving  sister. 
The  defendant  claims  that,  to  make  the  limitation  valid  and 
effectual,  the  death  without  issue  must  occur  during  the  tes- 
tator's lifetime,  or  at  least  before  the  period  specified  for  a 
division,  and  that  this  not  having  happened,  the  estate  of 
Robert  became  absolute  and  free  from  the  contingent  limita- 
tion. The  solution  of  this  controversy  determines  the  title 
and  the  consequent  result  of  the  action. 

We  do  not  attribute  to  the  proceedings  for  partition  the 
effect  of  an  estoppel,  since  this  is  in  accordance  with  the  pro- 
visions of  the  will,  and  it  must  be  consistent  with  itself.  The 
partition  separates  into  parts  that  which  was  before  held  in 
common  as  a  whole,  and  no  more  disturbs  the  limitations  af- 
fixed to  the  devised  estates  than  would  have  been  a  devise  of 
the  several  portions  to  the  respective  tenants  by  the  testatrix 
herself.  Indeed,  the  separate  parts  are,  after  the  partition 
directed,  as  truly  held  under  the  contingent  limitations  as 
were  previously  thereto  the  undivided  estates  of  each  in  the 
entire  three  hundred  acres.  There  was  no  estoppel,  therefore, 
in  executing  the  directions  of  the  testatrix;  and  the  recital  of 
the  devising  clause  in  the  petition  shows  such  was  the  intent 
and  understanding  of  the  parties  to  the  proceeding,  and  that 
it  was  not  to  supersede  or  disturb  the  conditions  annexed  to 
the  devised  estates  of  the  tenants. 

The  only  question,  then,  is  as  to  the  time  when  the  contin- 
gencies are  to  happen,  if  at  all,  so  as  to  give  effect  to  the  ulte- 
rior limitations.  In  our  opinion,  the  time  contemplated  by 
the  testatrix  is  the  death  of  the  respective  tenants  without  an 
heir,  —  that  is,  without  children  then  living,  —  and  no  earlier 
period.  The  postponed  division  shows  that  it  was  not  the  in- 
tention of  the  testatrix  to  confine  the  contingency  even  to  the 
period  of  her  own  life,  for,  in  such  case,  there  would  be  no 
partition  to  makej  nor  was  it  her  purpose  to  restrict  it  to  the 
time  of  making  the  division,  which  was  but  a  severance  of  the 
estates,  and  left  the  relations  between  the  devisees  the  same 
as  before. 

Taking  the  terms  of  the  instrument  as  a  guide  to  us  in  find- 
ing what  the  testatrix  meant,  and  without  superadding  words 
that  she  does  not  use,  it  is  to  us  manifest  that  the  estate 
ehoald  remain  in  each  devisee  until  his  or  her  death,  and 
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then  go  over  to  the  survivor,  if  no  children  or  child  were  left 
by  the  deceased. 

The  subject  is  so  fully  considered  in  the  cases  of  Galloway 
V.  Carter^  100  N.  C.  Ill,  and  Buchanan  v.  Buchanan^  99  Id. 
308,  decided  at  this  term,  that  we  deem  it  useless  to  protract 
the  discussion.  There  is  no  error,  and  the  judgment  must  be 
affirmed.  

CoNSTBTJOnON  OV  TeBM  "  DtINO  WTTHOtTP  IsStTB,"  IN  WiLL:  See  note  to 
Quackenboa  v.  Kmgaland,  55  Am.  Rep.  774-782.  As  to  effect  and  validity  of 
limitation  over,  see  Comba  v.  Coinba,  67  Md.  11;  1  Am.  St.  Rep.  359. 

Words  or  Subvivobshif  Rblatb  to  thk  Febiod  oy  DiyisiON:  Presley 
V.  Davis,  7  Rich.  Eq.  105;  62  Am.  Dec.  396. 
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Agreement  as  to  Proceeds  of  Sale  of  Land,  although  the  contract 
for  the  Bale  of  the  land  was  in  writing,  if  it  was  made  subject  to  the 
agreement  as  an  inducement  to  such  contract. 

Evidence.  —  Where  the  plaintiff  has  testified  to  a  certain  agreement  relative 
to  the  proceeds  of  a  sale  of  land,  it  may  be  shown  by  a  third  party  that 
a  certain  letter  relative  to  such  sale  was  written  to  the  plaintiff  by  the 
defendant,  and  signed  by  such  third  party,  both  for  the  purpose  of  cor- 
roborating the  plaintiff  and  also  to  show  that  the  defendant  recognized 
the  plaintiff  as  interested  in  the  sale. 

If  an  Attorney  Acts  fob  Several  Clients,  Hb  cannot  Testify  without 
THE  Consent  of  All,  and  this  is  true  as  between  his  clients,  or  any  of 
them,  and  third  parties;  but  where  the  controversy  is  between  the  parties 
themselves,  the  rule  does  not  obtain. 

Statute  of  Frauds.  —  It  is  not  error  to  refuse  instructions  that  an  agree- 
ment as  to  the  proceeds  of  a  sale  of  land  is  void  because  not  in  writing. 

Instructions.  —  It  is  not  the  duty  of  the  court  to  charge  the  jury  upon  a 
single  selected  fact,  nor  is  he  bound  to  give  the  charge  in  the  language 
asked. 

Doctrine  of  Reasonable  Time  Applies  to  a:n  Aqreement  as  to  the  Pro- 
ceeds OF  A  Sale  of  Land  where  no  time  is  specified;  and  when  it  ia 
stated  in  such  agreement  that  the  land  should  be  sold  within  the  plain- 
tiff's "lifetime,"  it  should  not  be  limited  to  a  shorter  time. 

W.  H.  Bailey,  for  the  appeUant. 

B.  F.  Long  and  W.  O.  Means,  for  the  respondent. 

Davis,  J.  Civil  action,  tried  before  Connor,  J.,  at  January 
term,  1888,  of  the  superier  court  of  Cabarrus  County.  De- 
fendant appealed. 
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1.  The  plaintiff  alleged  that  in  1881  he  conveyed,  by  deed 
in  fee,  to  the  defendant  a  tract  of  land  mentioned  in  the  com- 
plaint for  the  sum  of  five  thousand  dollars. 

2.  That  at  the  time  of  the  execution  of  the  deed,  and  before, 
it  was  contracted  and  agreed  that  the  plaintiff  would  take  five 
thousand  dollars  for  the  land,  provided  the  defendant  would 
pay  to  him  one  half  of  the  proceeds  for  which  the  mineral  in- 
terests of  said  land  should  be  sold,  if  the  defendant,  during 
his  lifetime,  should  sell  said  mineral  interests;  the  defendant 
agreed  to  these  terms,  and  the  deed  was  executed  without  em- 
bracing them,  but  subject  to  them. 

3.  That  in  1883,  the  defendant  sold  the  land  and  mineral 
interests  to  W.  H.  Orchard  for  six  thousand  dollars,  and  re- 
ceived the  money  therefor. — the  mineral  interests  for  one  thou- 
sand dollars,  and  the  land  for  five  thousand  dollars. 

The  plaintiff  demanded  of  the  defendant  the  one  half  of  the 
proceeds  of  the  sale  of  the  mineral  interests,  which  was  re- 
fused, and  this  action  is  brought  to  recover  it. 

The  defendant  admits  the  purchase  of  the  land  by  him  «t 
the  price  of  five  thousand  dollars,  but  denies  the  other  allega- 
tions. 

The  following  issues  were  submitted  to  the  jury  without  ob- 
jection;— 

"  1.  Did  the  plaintiff  and  defendant  contract  before  aijd  at 
Ihe  time  of  the  execution  of  the  deed  from  the  plaintiff  to  the 
defendant,  the  deed  being  made  subject  to  the  contract,  that 
plaintiff  should  take  five  thousand  dollars  for  the  land,  and 
the  defendant  would  pay  plaintiff  one  half  of  the  proceeds  for 
which  the  mineral  interests  in  said  land  should  be  sold,  if 
defendant  should,  during  his  lifetime,  sell  said  mineral  in- 
terests? 

"2.  Did  the  defendant,  on  or  about  the  eleventh  day  of 
April,  1883,  sell  the  mineral  interests?  and  if  so,  what  was  the 
price  paid  therefor? 

"  3.  What  sum  of  money,  if  any,  is  due  from  the  defendant 
to  the  plaintiff?" 

George  W.  Michael,  the  plaintiff,  was  introduced  in  his  own 
behalf  and  testified:  — 

, "  I  sold  the  land  to  the  defendant,  March  15,  1881,  for  five 
thousand  dollars." 

The  plaintiff's  counsel  then  proposed  to  ask  the  witness  the 
following  questions: — 

"  Was  there  any  agreement  made  at  the  time  in  respect  to 
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the  proceeds  of  the  eale  of  the  mineral  interests  in  the  lands 
which  was  not  embraced  in  the  deed  ?"    A.   "There  was." 

"Was  such  agreement  in  writing?"     A.   "It  was  not." 

"What  were  the  terms  of  said  agreement?'' 

Defendant  objected,  for  that  the  agreement  proposed  to  be 
proven  was  concerning  an  interest  in  land,  and  could  only  be 
shown  by  some  writing,  signed  by  the  defendant. 

Objection  overruled.    Exception  by  defendant. 

"The  agreement  was,  that  I  was  to  have  one  half  of  the 
proceeds  of  the  sale  of  the  mineral  interests  in  the  land,  if  sold 
during  my  lifetime." 

"The  agreement  was  made  in  Mr.  Puryear's  office.  He 
drew  the  paper.  I  paid  him  for  it.  On  the  same  day,  and 
after  the  deed  was  made,  the  defendant  said  that  he  would 
attend  to  the  sale.  We  agreed  that  Mr.  Richards  should  go 
and  show  the  mine  to  any  person  who  might  wish  to  buy.  I 
received  a  letter  from  Mr.  Bichards  about  the  sale.  After 
I  heard  that  defendant  had  sold,  I  came  to  North  Carolina, 
and  demanded  pay  for  my  share  of  the  proceeds  of  the  min- 
eral interests.  The  defendant  declined  to  pay  it.  I  told  him 
that  he  knew  that  it  was  a  fair  contract.  He  said  he  only 
got  one  thousand  dollars  for  the  mineral  interests.  He  sold 
to  Captain  Orchard.  He  said  that  he  never  would  pay  me; 
that  he  would  keep  it  in  court  as  long  as  he  lived.  The 
agreement  was,  that  Richards  and  Foil  were  to  sell  for  our 
benefit." 

The  plaintiff's  counsel  then  proposed  to  read  a  letter  from 
Bichards  to  plaintiff,  and  Bichards  was  called,  and  testified 
that  he  signed  the  letter,  and  Foil,  the  defendant,  wrote  it. 

The  defendant  objected.  Objection  overruled.  Defendant 
excepted. 

The  following  letter  was  then  read  for  the  purpose  of  cor- 
roborating the  witness: — 

"CoNcoBD,  North  Caeolina,  May  21,  1881. 
^'Mr.  George  W.  Michael. 

'■'■Dear  Sir, — I  mailed  you  a  letter  some  three  weeks  ago  as 
to  selling  the  mining  property  on  Foil's  plantation,  and  have 
not  received  an  answer  yet,  nor  has  Mr.  Foil.  I  directed  your 
letter  to  Ashboro,  Illinois,  so  I  write  again.  If  you  want  to 
sell  your  interest,  I  am  of  the  opinion  you  can  do  so  if  you 
offer  it  at  a  low  price.  I  think  Mr.  Foil  is  out  of  patience,  as 
well  as  myself,  as  you  have  not  written  to  either  of  us.  Our 
plan  is  to  make  bay  while  the  sun  shines.    Several  parties 
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have  been  here,  and  will  not  consider  any  sale  until  I  hear 
from  you.  Have  a  speedy  answer,  or  all  be  go-by.  Put  your 
price  low  down,  if  you  want  to  sell, — no  mistake.  Foil  is 
ready  to  sell  at  any  price  to  make  a  sale.  Let  me  know  your 
price,  at  a  low  rate,  at  that.  With  my  best  wishes  to  you 
and  family,  I  remain,  Yours  truly, 

"William  Richards. 

"Direct  your  letter:  William  Richards,  Concord,  North 
Carolina,  care  of  A.  Foil." 

Mr.  Hal  Puryear  was  then  introduced  by  the  plaintiff,  and 
testified: — 

"I  drew  a  deed  for  the  plaintiff  to  the  defendant.  It  was 
drawn  in  my  oflBce.  The  first  time  I  heard  of  the  matter,  Mr. 
Foil  met  me,  and  said  that  he  was  about  to  buy  some  land 
from  Michael;  that  they  wanted  me  to  draw  the  deed.  They 
came  to  my  oflBce,  and  I  did  so.    Mr.  Michael  paid  me." 

The  plaintiff  then  proposed  to  ask  the  witness:  — 

"What  took  place  between  the  parties  at  that  time,  in  your 
presence?" 

The  defendant  objected,  for  that  the  witness,  an  attorney 
at  law,  was  in  the  employment  either  of  himself,  or  the  plain- 
tiff and  himself,  and  that  the  conversation  in  his  presence 
was,  as  to  him,  confidential. 

The  objection  was  overruled.    Defendant  excepted. 

"I  heard  the  parties  say  that  when  the  land  was  sold  the 
plaintiff  was  to  have  odc  half  of  the  proceeds  of  the  sale  of 
the  mineral  interest.  This  is  impressed  on  my  memory.  I 
heard  it  twice.  That  was  their  agreement.  Michael  wanted 
to  retain  one  half  of  the  mineral  interest,  and  insert  a  reserva- 
tion to  that  effect  in  the  deed.  This  was  objected  to  by  Foil. 
I  then  suggested  a  collateral  agreement  in  writing,  and  wrote 
it.  Foil  refused  to  sign  it.  The  agreement  was  in  parol  that 
Michael  was  to  have  one  half  of  the  proceeds  of  the  sale  of  the 
mineral  interest." 

The  plaintiff  then  put  in  evidence  the  bond  for  title  from 
the  defendant,  Foil,  to  W.  H.  Orchard,  for  the  mineral  interest 
in  said  land,  dated  April  2,  1883,  by  the  terms  of  which  he 
was  to  convey  to  said  Orchard  the  mineral  interests,  with  the 
timber  on  twenty-five  acres,  and  other  privileges  not  material 
to  be  stated,  for  the  sum  of  one  thousand  dollars.  On  the  bond 
is  the  following  indorsement:  — 

"Received  of  William  Treloar  the  sum  of  one  thousand  dol- 
lars, for  one  half  interest  in  the  within  bond,  and  a  second 
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bond  covering  the  mineral  interest  of  said  tract,  the  said  bond 
bearing  even  date  with  this  instrument. 

"April  2,  1883.  W.  H.  Orchard. 

"On  the  payment  of  one  thousand  dollars  more,  I  agree  to 
transfer  all  of  my  right,  title,  and  interest  in  the  within  bond, 
as  well  as  the  bond  mentioned  above. 

"April  2,  1883.  W.  H.  Orchard." 

The  plaintiff  then  put  in  evidence  the  bond  for  title  to  the 
Baid  land  from  the  defendant.  Foil,  to  Orchard,  dated  April  2, 
1883,  in  which  he  enters  into  the  obligation  to  convey  the 
land  to  the  said  Orchard  in  fee,  for  the  sum  of  six  thousand 
dollars. 

The  plaintiff  then  introduced  a  deed  from  Foil  and  wife  to 
W.  H.  Orchard,  dated  April  18,  1883,  conveying  to  the  latter 
the  land  in  fee  for  the  consideration  named  therein  of  six 
thousand  dollars. 

He  then  offered  in  evidence  a  deed  from  himself  and  wife 
to  the  defendant.  Foil,  dated  December  27,  1880,  conveying  to 
him  the  said  land  in  fee  for  the  consideration  named  therein 
of  five  thousand  dollars,  "to  have  and  to  hold  three  fifths  of 
said  land  to  him,  said  party  of  the  second  part,  and  his  heirs, 
as  trustee  for  Nancy  E.  Melchor,  and  the  other  two  fifths  to 
him,  the  said  Foil,  and  his  heirs." 

The  defendant  then  testified,  in  his  own  behalf,  as  follows: — 

"  The  plaintiff  came  to  me  and  offered  to  sell  his  land.  Said 
that  he  wanted  to  leave  the  state.  Something  was  said  about 
a  gold-mine.  He  charged  five  thousand  dollars  for  the  land. 
I  declined  to  take  it,  but  offered  four  thousand  dollars,  and  per- 
mit him  to  retain  four  acres  and  a  right  of  way  to  the  mine. 
He  finally  agreed  to  rent  the  land  for  that  year,  and  pay  me 
nine  bales  of  cotton  rent,  and  I  agreed  to  give  five  thousand 
dollars  for  it.  Mr.  Puryear  wrote  the  deed.  I  employed  him 
to  write  it.  Michael  wanted  to  insert  a  reservation  of  one  half 
of  the  mineral  interest.  I  declined  to  permit  it;  but  told  him 
that  he  was  to  open  the  mine  and  have  half  of  what  he  got 
from  the  sale  of  the  mineral  interest.  I  did  not  agree  with 
him  to  give  him  one  half  of  the  proceeds  of  the  sale  of  the 
mineral  interest.  Orchard  never  paid  me  anything  for  the 
mineral  interest.  He  paid  me  for  the  plantation.  I  made 
some  improvements  on  the  land,  amounting  to  about  $170. 
When  I  sold,  there  was  a  crop  on  it — wheat,  etc. — worth 
about  seven  hundred  dollars.  My  interest  was  about  one 
third." 
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CroBs-examined,  he  said:  "I  have  no  recollection  that  Mr. 
Puryear,  at  the  time  of  writing  the  deed,  suggested  that  the 
reservation  be  put  in  the  deed.  I  do  not  think  Michael  was 
present.  He  and  his  wife  signed  the  deed  the  day  that  it  was 
written.  When  I  sold  the  land  to  Orchard  I  had  been  in  pos- 
session two  years.  The  first  year  I  got  about  four  hundred  or 
four  hundred  and  fifty  dollars  rent  for  it.  The  improvements 
wore  put  on  the  land  before  I  sold  to  W.  H.  Orchard.  I  put 
some  afier  I  made  the  bond  to  Orchard.  Mr.  McDonald  came 
to  me  and  wanted  a  bond.  I  refused  to  give  it.  I  told  him 
that  I  had  promised  Michael  that  if  he  opened  up  the  mine  he 
was  to  have  one  half  of  it;  that  he  had  a  chance  on  it.  I 
wrote  the  letter  in  evidence  at  Mr.  Richards's  suggestion.  I 
sold  the  farm  to  Orchard.  I  claim  no  interest  there  now. 
I  considered  the  mineral  interest  worthless.  I  made  a  bond 
to  Orchard  to  sell  it  to  him  for  two  thousand  dollars." 

The  plaintifi^  then  introduced  William  Richards,  who  tes- 
tified:— 

"  Some  time  after  Michael  left  I  came  to  town  to  see  Mr. 
Foil,  to  ascertain  what  he  would  take  for  the  mineral  interest. 
He  said  that  he  could  not  sell  without  Michael's  consent;  that 
he  owned  one  half  interest.  I  told  him  that  could  be  easily 
fixed;  that  we  could  write  Michael.  He  then  wrote  the  letter 
in  evidence  and  I  signed  it.  When  Orchard  bought,  I  asked 
defendant  if  he  had  sold  the  mineral  interest,  and  he  said  yes." 

It  was  conceded  that  both  of  the  bonds  from  defendant  to 
W.  H.  Orchard  came  from  the  custody  of  Mr.  Treloar. 

The  defendant  requested  the  court  to  iDstruct  the  jury:  — 

"1.  That  the  agreement  alleged  by  plaintifi",  and  shown  by 
his  testimony,  even  if  made,  is  void  by  reason  of  the  same  not 
being  in  writing,  signed  by  defendant  or  some  agent  of  his. 

"2.  That  it  being  admitted  that  the  four-thousand-dollar 
bond  to  Orchard  had  never  been  surrendered,  being  executed 
at  the  same  time  as  the  other  bond  to  Orchard,  they  should 
be  construed  together  as  forming  one  transaction,  and  the 
proper  construction  of  the  whole  transaction  is,  that  the  equi- 
table, if  not  legal,  title  to  the  mineral  interest  remains  in  de- 
fendant, and  therefore  the  plaintiff  cannot  recover. 

"3.  That,  even  viewed  as  distinct  instruments,  the  efiect  of 
the  deed  from  the  defendant  to  Orchard  was  not  a  sale  within 
the  true  intent  and  meaning  of  the  parol  agreement,  as  testi- 
fied to  by  plaintiff  and  his  witnesses. 

"4.  That  if  a  pale  of  the  mineral  interest  was  even  agreed 
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to  be  effected  for  the  joint  benefit  of  plaintiff  and  defendant, 
such  authority  is  confined  to  an  execution  within  a  reasonable 
time,  and  that  two  years  was  not  a  reasonable  time,  and  that 
such  agreement  had  ceased  to  be  of  effect  on  the  first  day  of 
April,  1883. 

"5.  That  the  agreement,  even  according  to  plaintiff's  testi- 
mony, is  without  consideration,  and  therefore  the  jury  should 
respond  to  the  first  issue.  No. 

"  6.  That  by  the  bonds  for  title,  introduced  by  plaintiff  and 
executed  by  defendant  to  Orchard,  and  by  the  assignment  of 
said  bonds  by  Orchard  to  Treloar,  there  was  in  equity  a  con- 
veyance of  all  the  mineral  interest  to  Troloar,  and  the  deed 
from  defendant  to  Orchard,  being  made  subsequent  to  the  ex- 
ecution of  these  bonds,  must  be  construed  in  the  light  of  and 
in  connection  with  the  bonds." 

And  it  appearing  that  these  bonds  for  title  were  never  sur- 
rendered by  Treloar  to  the  defendant,  there  was  no  estate  in 
the  mineral  interest  conveyed  by  the  deed.  Up  to  this  time, 
then,  the  contract  to  sell  the  mineral  interest  is  executory 
only,  and  there  are  no  "  proceeds  of  sale  "  of  the  mineral  in- 
terest from  which  the  plaintiff  can  recover. 

All  of  which  were  refused  by  the  court. 

The  defendant  also  asked  the  following  instruction,  which 
was  given:  — 

"  If  the  jury  shall  find  from  the  testimony  that  the  contract, 
if  any,  was  that  the  defendant  agreed  to  allow  the  plaintiff, 
Michael,  to  have  half  of  the  mineral  interest  itself  in  the  land 
specified  in  the  complaint,  the  jury  should  respond  to  the  first 
issue,  No." 

The  court  then  instructed  the  jury  that,  the  burden  of  proof 
being  on  the  plaintiff,  they  must  be  satisfied,  by  a  preponder- 
ance of  testimony,  that  the  contract,  if  any,  made  by  the  de- 
fendant was  as  alleged,  otherwise  they  should  answer  the  first 
issue  in  the  negative. 

That  as  to  the  second  issue,  the  burden  was  on  the  plaintiff 
to  show  that  the  defendant  had  made  sale  of  the  mineral  in- 
terest and  received  the  money  therefor;  that  a  sale  of  the 
land  alone  would  not  entitle  the  plaintiff  to  recover;  that 
they  might  consider  all  of  the  evidence,  including  the  bonds 
put  in  evidence,  and  say  whether  the  defendant  had  sold  the 
mineral  interest  and  received  the  money  therefor,  and  if  so, 
what  amount. 

That  as  to  the  third  issue,  if  they  found  the  two  first  for  the 
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plaintiff,  be  would  be  entitled  to  one  half  of  the  amount  re- 
ceived by  the  defendant  for  the  mineral  interest,  with  interest 
from  January  12,  1884. 

Motion  by  defendant  for  new  trial,  for  error  in  refusing  in- 
etructions  asked,  and  for  admitting  testimony  objected  to. 

Motion  denied,  and  appeal. 

1.  The  first  exception  was  to  the  admissibility  of  the  testi- 
mony of  Michael,  to  prove  the  agreement  in  parol,  in  regard 
to  the  proceeds  of  the  sale  of  the  mineral  interest  in  the 
land. 

The  contract  for  the  sale  of  the  land  was  in  writing, — the 
land  itself  was  sold, — but  the  agreement  that  if  the  mineral 
interest  in  the  land  should  be  sold  during  the  lifetime  of  the 
plaintiff,  he  should  have  one  half  of  it,  was  not  put  in  writing. 
If  the  contract  of  sale  was  made  subject  to  this  agreement, 
as  an  inducement  to  the  contract,  the  agreement,  though  in 
parol,  may  be  enforced.  The  agreement  did  not  pass,  or  pur- 
port to  pass,  any  interest  in  land,  and  does  not  fall  within  the 
statute  of  frauds. 

In  Manning  v.  Jones,  Busb.  368,  Jones  contracted  to  sell 
Manning  a  tract  of  land  at  a  stipulated  price.  It  was,  at  the 
same  time,  agreed  that  the  defendant,  Jones,  should  repair 
the  plantation  and  houses  by  a  day  named.  The  deed  was 
executed  and  delivered  to  Manning,  and,  at  the  time  of  the 
delivery  of  the  deed,  Jones  said  he  would  have  the  repairs 
made  by  the  time  specified.  Having  failed  to  do  so,  the 
plaintiff  brought  an  action  to  recover  on  the  contract. 

The  court  below  held  that  parol  evidence  was  inadmissible. 
Nash,  C.  J.,  said:  "In  this  there  is  error.  It  is  true,  as  a  rule 
of  evidence,  that  where  a  contract  is  reduced  to  writing,  parol 
evidence  cannot  be  received  to  contradict,  add  to,  or  explain 
it.  The  error  consists  in  considering  the  evidence  in  this  case 
as  offered  for  either  of  these  purposes.  It  was  offered  to  set 
up  another  and  distinct  part  of  the  contract,  which  never  was 
reduced  to  writing;  a  contract  which  was  ancillary  to  the 
main  one,  which  was  the  sale  and  purchase  of  the  land. 
....  As  soon  as  the  deed  was  delivered  ....  the  title 
passed  ....  unclogged  with  any  conditions  whatever;  but 
it  did  not  have  the  effect  to  discharge  Jones  from  his  obliga- 
tion to  put  on  the  premises  the  agreed  repairs.  And  as  the 
contract  was  in  parol,  it  might  be  proved  by  parol.  Its  exist- 
ence added  no  new  covenant  to  the  deed,  ....  nor  did  it 
contradict  or  explain  any  one  that  was  contained  in  it.    The 
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action  is  maintainable  upon  the  contract  as  to  the  repairs 
made  at  the  time  the  deed  was  delivered." 

In  Trowbridge  v.  Wetherbee,  11  Allen,  361,  it  is  said  that  a 
parol  promise  to  pay  to  another  a  portion  of  the  profits  made 
by  a  promisor  on  the  purchase  and  sale  of  real  estate  is  not 
within  the  statute  of  frauds,  and  may  be  proved  by  parol. 
See  also  Sherrill  v.  Hagan,  92  N.  C.  845. 

2.  The  second  exception  was  to  the  evidence  of  Richards, 
in  regard  to  the  letter  written  by  Foil  to  the  plaintiff,  but 
signed  by  Richards.  It  was  competent  as  corroborating 
Michael,  and  also  as  tending  to  show  the  fact  that  Foil,  after 
the  deed  from  Michael  to  him,  recognized  the  latter  as  in- 
terested in  the  sale  of  the  mineral  interest. 

3.  The  defendant  objected  to  the  competency  of  Puryear, 
because  he  was  an  attorney,  and  "was  in  the  employment 
either  of  himself,  or  the  plaintiff  and  himself,"  and  the  con- 
versation was,  therefore,  confidential  and  privileged. 

It  is  not  denied  by  the  plaintiff  that  if  Puryear  had  been 
counsel  for  the  defendant  alone,  his  testimony  would  have  been 
incompetent;  but  it  is  insisted,  and  we  think  it  so  appears, 
that  he  was  counsel  for  the  plaintiff,  who  alone  paid  the  fee; 
and  if  so,  the  communication  was  privileged  only  as  to  him, 
and  could  be  removed  by  his  consent:  1  Greenl.  Ev.,  sec.  243. 

But  conceding  that  the  witness  was  the  attorney  of  both  the 
plaintiff  and  defendant  (there  is  nothing  to  show  that  he  was 
the  attorney  for  the  defendant  alone),  as  between  the  counsel 
and  the  plaintiff  and  the  defendant,  the  matter  was  not,  in  its 
nature,  private  and  confidential;  it  was  common  to  all  three, 
"  and  could,  in  no  sense,  be  termed  the  subject  of  a  confiden- 
tial disclosure":  1  Greenl.  Ev.,  sec.  244. 

The  learned  counsel  for  the  defendant  says  that  if  an  at- 
torney acts  for  several  clients,  he  cannot  testify  without  the 
consent  of  all,  and  for  this  he  cites  several  authorities.  This 
is  undoubtedly  true,  as  between  his  clients,  or  any  one  of  them, 
and  third  parties;  "but  a  communication  made  to  counsel 
by  two  defendants  is  not  privileged  from  disclosure  in  a  sub- 
sequent suit  between  the  two." 

We  are  not  aware  that  the  question,  in  its  present  form,  has 
ever  been  before  the  courts  of  this  state,  but  in  Rice  v.  Rice,  2 
B.  Mon.  417,  referred  to  in  Greenleaf,  it  was  directly  before 
the  court,  and  after  laying  down  the  general  rule  that  a  legal 
adviser  will  not  be  permitted  to  disclose  communications  or 
information  derived  from  clients,  as  such,  it  is  said:  — 
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"But  does  this  rulo  apply  in  this  case?  Here  the  contro- 
versy is  between  the  parties  themselves,  and  the  attorney  is 
under  the  same  obligations  to  both  of  them.  The  matter  com- 
municated was  not,  in  its  nature,  private,  as  between  these 
parties,  who  were  both  present  at  the  time,  and  consequently, 
BO  far  as  they  are  concerned,  it  cannot,  in  any  sense,  be  deemed 
the  subject  of  a  confidential  communication  made  by  one, 
which  the  duty  of  the  attorney  prohibited  him  from  disclos- 
ing to  the  other.  The  reason  of  the  rule  has  no  application 
in  such  case.  The  statements  of  parties,  made  in  the  presence 
of  each  other,  may  be  proved  by  their  attorneys  as  well  as  by 
other  persons,  because  such  statements  are  not,  in  their  na- 
ture, confidential,  and  cannot  be  regarded  as  privileged  com- 
munications. The  testimony  of  the  attorney  was,  therefore, 
properly  admitted  in  this  case." 

This  reasoning  seems  to  be  sound,  and  so  we  say,  in  the 
present  case,  the  testimony  was  properly  admitted. 

4.  The  fourth  exception  is  to  the  refusal  of  the  court  to  in- 
struct the  jury  that  the  alleged  agreement  was  void  because 
not  in  writing.  This  exception  cannot  be  sustained,  for  the 
reason  assigned  for  overruling  the  first  exception  to  the  evi- 
dence. If  it  had  been  an  agreement  to  sell  any  interest  in 
the  land,  or  if,  as  his  honor  charged,  it  was  that  the  plaintiflF 
should  "have  half  the  mineral  interest  itself  in  the  land  speci- 
fied," it  would  have  been  otherwise. 

5.  Even  if  the  two  bonds  be  taken  together,  and  construed 
as  one  transaction,  his  honor  instructed  the  jury  "that  they 
might  consider  all  of  the  evidence,  including  the  bonds  put  in 
evidence,  and  say  whether  the  defendant  had  sold  the  mineral 
interest,  and  received  the  money  therefor;  and  if  so,  what 
amount."  And  this  was  a  compliance  with  the  plaintiff's 
prayer,  as  far  as  he  was  entitled  to  it.  It  was  a  correct  enun- 
ciation of  the  law,  as  applicable  to  all  facts  as  the  jury  should 
find  from  the  evidence. 

It  is  not  the  duty  of  the  court  to  charge  the  jury  upon  a 
single  selected  fact,  nor  is  he  bound  to  give  the  charge  in  the 
language  asked  for:  Wilson  v.  White,  80  N.  C.  280;  Rencher  v. 
Wynne,  86  Id.  268;  State  v.  Boon,  82  Id.  637;  Clements  v. 
Rogers,  95  Id.  248. 

6.  The  refusal  to  give  the  third  instruction,  as  asked  for,  is 
disposed  of  with  the  last. 

7.  The  refusal  to  instruct  the  jury  that,  admitting  the 
agreement,  the  sale   must  be  eflPected  within   a  reasonable 
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time,  was  not  error.  The  doctrine  of  reasonable  time  ap- 
plies when  no  time  is  specified. 

When  stated  in  the  agreement,  why  should  it  be  limited 
to  a  shorter  time? 

8.  The  sale  and  conveyance  of  the  land  constituted  a  con- 
sideration for  the  agreement:  Manning  v.  Jones,  supra;  Sher- 
rill  V.  Hagan,  supra. 

This  disposes  of  the  exception  to  the  refusal  to  give  the  fifth 
prayer. 

9.  The  sixth  prayer,  for  instruction  to  the  jury,  is  disposed 
of,  with  the  exception  to  the  refusal  to  give  the  second  and 
third.  It  was  substantially  given,  as  far  as  the  defendant  was 
entitled  to  it. 

There  is  no  ertor. 

Affirmed.  

AOBEEMENT    COVCERSISO    FbOOEEDS    ReSTTLTHTQ  FROM    SALB  07  BeALTT 

is  not  within  provision  of  statute  of  frauds  concerning  contracts  in  regard 
to  realty:  Bruce  v.  Hastings,  41  Vt.  38;  98  Am.  Dec.  692. 

Wheeb  No  Time  is  Specified  in  Contract  concebning  Sale  of  Land, 
doctrine  of  reasonable  time  applies:  Dark  v.  Johnston,  55  Pa.  8t.  164;  93 
Am.  Dec.  732. 

Attornet  is  not  Permitted  to  Disclose  CoNrrDENTiAL  Commttnica- 
TIONS  of  Client:  Oallagherv.  Williamson,  23  CaL  331;  83  Am.  Dec.  114. 

Court  is  not  Bound  to  Instruct  Jury  upon  Mere  Abstract  Propo- 
sition: See  Stumore  v.  Shaw,  63  Md.  11;  antCf  p.  412,  and  note. 

Court  need  not  Give  Instruction  in  Lanquaqe  of  Bequest:  See 
Newby  V.  Harrell,  99  N.  C.  149;  ante,  p.  503,  and  note. 


Cook  v.  Moorb. 

[100  North  Cabolina,  294.] 

Court  cannot  at  a  Subsequent  Term  Amend,  Modift,  or  Set  Aside 
a  BsauLAR  Judgment,  except  upon  an  application  to  rehear,  or  be- 
cause of  accident,  mistake,  or  inadvertence  of  the  court,  surprise,  or 
excusable  neglect,  as  provided  by  statute. 

Entry  will  be  Struck  from  the  Records,  and  Error  Corrected, 
where  by  inadvertence  an  order  of  affirmance  is  entered  instead  of  an 
order  of  reversal. 

R.  B.  Winhome,  for  the  plaintiff. 

R.  B.  Peebles,  for  the  defendant. 

Merrimon,  J.  The  plaintiff  moved  at  the  present  term  to 
strike  from  the  records  of  this  court  an  entry  made  by  mis- 
take, as  suggested,  that  purports  to  be  a  judgment,  in  its 
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nature  final  here  in  this  case,  granted  at  October  term  of 
1886,  affirming  the  judgment  of  the  court  below,  and  to  enter 
of  record  nunc  pro  tunc  the  judgment  reversing  that  judgment 
which  the  court  had  determined  upon,  and  intended  to  enter, 
but  failed  by  inadvertence  bo  to  do. 

It  is  not  contended  that  this  court  can  reverse,  set  aside,  or 
modify  in  any  material  respect  a  regular,  final  judgment,  at 
a  term  thereof  subsequent  to  that  at  which  it  was  entered.  It 
is  clear  and  well  settled  that  it  has  no  such  authority,  except 
upon  an  application  to  rehear,  or  because  of  "  mistake,  inad- 
vertence, surprise,  or  excusable  neglect,"  as  may  be  allowed 
by  statute:  Murphy  v.  3Ierritt,  63  N.  C.  502;  Mabry  v.  Ermn^ 
78  Id.  45;  Moore  v.  Hinnant,  90  Id.  163,  and  cases  there  cited; 
Sibhald  v.  United  States,  12  Pet.  488;  Bank'  v.  Moss,  6  How. 
31;  Bronson  v.  Schulten,  104  U.  S.  410. 

It  is  just  as  well  settled,  however,  that  the  court  has  au- 
thority upon  application,  or  ex  mero  motu,  at  all  times  in  term, 
and  it  is  its  duty,  to  amend  and  correct  its  records  so  as  to 
make  them  speak  the  truth  and  be  consistent,  and  to  make 
proper  entries  nunc  pro  tunc  that  were  certainly  intended  but 
omitted  to  be  made  by  mistake,  accident,  or  inadvertence  of 
the  court.  Such  authority  is  essential.  Courts  are  not  in- 
fallible; they,  like  all  other  earthly  tribunals,  are  liable  to 
make  mistakes  of  fact  that  cannot  be  corrected  in  the  ordinary 
course  of  procedure,  and  it  would  contravene  every  principle 
of  reason  and  justice  if  they  could  not  in  some  way  correct 
them.  The  law  contemplates  that  each  court  can  itself  the 
better,  the  more  certainly  and  accurately,  correct  such  its 
own  mistakes  than  another  court,  whether  appellate  or  not. 
But  such  power  should  be  exercised  with  great  care  and  cau- 
tion, and  only  upon  clear  and  satisfactory  proof,  because,  when 
entries  are  made  in  the  course  of  the  business  of  the  court, 
they  are  presumed  to  have  been  made  upon  careful  consid- 
eration, and  to  be  correct,  and  moreover,  they  import  absolute 
verity  while  they  are  allowed  to  remain:  Farmer  v.  Willard, 
75  N.  C.  401;  Wall  v.  Covington,  83  Id.  144;  Scott  v.  Queen,  95 
Id.  340;  Strickland  v.  Strickland,  95  Id.  471;  Brooks  v.  Stephens, 
100  Id.  297;  Matheson  v.  Grant,  2  How.  263;  Sheppard  v.  Wil- 
son, 6  Id.  260;  2  Tidd's  Practice,  932;  1  Williams  on  Execu- 
tors, 762,  763;  3  Chitty's  General  Practice,  101. 

The  mere  entry  in  writing  on  the  minutes  of  the  proceed- 
ings of  the  court  from  which  the  record  is  made  up  when 
need  be  does  not  itself  constitute  the  judgment;  it  is  only  evi- 
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dence  of  it,  and  imports  verity  while  it  remains.  But  the 
judgment  is  the  conclusion  of  the  law  as  determined  and  ap- 
plied by  the  court  to  the  case  before  it,  and  it  remains  in  the 
mind  of  the  court  until  it  shall  be  truly  entered  of  record. 
When  the  conclusion  of  the  law  in  a  case  is  thus  reached,  the 
court  cannot,  after  the  term  at  which  it  was  entered,  interfere 
with  it.  At  the  end  of  the  term,  it  passes  beyond  the  control 
of  the  court.  But  the  entry  of  record  must  embody  and  be 
what  the  court  determined, — decided, — and  what  it  intended 
should  be  so  entered ;  otherwise  the  judgment  will  not  have 
been  entered  of  record,  and  the  court  may,  at  a  subsequent 
term,  enter  it  correctly  nunc  pro  tunc.  The  court  cannot,  at 
a  subsequent  term,  amend,  modify,  or  interfere  with  a  regular 
judgment  regularly  entered  of  record  at  a  preceding  term;  it 
can  correct,  amend,  or  modify  such  a  one  improperly  entered, 
or  enter  one  which,  through  accident,  mistake  of  fact,  or  in- 
advertence of  the  court  was  not  properly  entered,  or  not  en- 
tered at  the  former  term,  when  the  court  intended  to  enter 
and  ought  to  have  entered  it. 

In  the  case  before  us,  it  is  manifest  from  the  opinion  of  the 
court  filed,  prepared  by  the  late  Justice  Ashe,  that  the  court 
had  determined,  and  it  was  its  mind  and  purpose,  to  reverse 
the  judgment  of  the  court  below,  and  grant  a  new  trial,  and 
to  enter  judgment  accordingly.  It  also  so  appears  from  the 
memorandum  made  by  the  court  at  the  time  the  case  was 
decided  in  conference  of  the  judges.  The  order  of  affirmance 
made  at  the  foot  of  the  opinion  was  a  clear  inadvertence  of 
the  court,  and  cannot  be  allowed  to  prejudice  the  plaintiff. 
Through  such  inadvertence  of  the  court,  its  judgment  was  not 
entered,  and  it  must  be  now. 

The  motion  must  be  allowed,  and  it  must  be  declared  that 
there  is  error.  The  judgment  of  the  court  below  must  be 
reversed,  and  further  proceedings  had  in  the  action  there 
according  to  law.  To  that  end,  the  clerk  will  certify  this 
opinion,  and  the  opinion  of  the  court  as  delivered  heretofore, 
except  the  memorandum  at  the  foot  thereof,  to  the  superior 
court;  and  direct  the  clerk  of  the  latter  court  to  return  to  the 
office  of  the  clerk  of  this  court  the  certificate  purporting  to  be 
•  the  certificate  of  the  judgment  of  this  court. 

It  is  so  ordered.  

AMSin>MBirr  oy  Judqmbnt  attkb  Tsbm:  See  tho  note  to  Bramlet  v. 
Pickett,  12  Am.  Deo.  351-354;  and  see  Adams  v.  Itequa,  22  Fla.  250;  1  Am. 
BL  Bep.  191,  and  note. 
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CocBTS  Rabelt  Set  Abicb  Judgment  after  Lapse  of  Term:  See  Kemp 
r.  Cook,  18  Md.  130;  79  Am.  Deo.  681;  Doraey  v.  KyU,  30  Md.  612;  96  Am. 
Deo.  617. 

Vacatzno  Judomekt  vob  Subprisb,  Mistake,  or  ISzousabu  Neoleot: 
See  the  note  to  Bumham  ▼.  Haya^  58  Am.  Dec  392-398;  Kemp  t.  Cook,  18 
Md.  130;  79  Am.  Dec  681. 


Cannon  v.  Western  Union  Telegraph  Company. 

[100  NOBTH  Cabouna,  800.J 

Cipher  Telegraus  —  Damages.  —  It  ia  bat  a  reasonable  requirement  that 
the  importance  of  a  cipher  message,  and  of  its  speedy  as  well  as  accu- 
rate  transmission,  should  be  made  known  to  the  receiving  operator,  if 
the  company  is  to  be  held  responsible  for  serious  damages. 

(Condition  that  Message  be  Repeated.  —  If  importance  of  telegram  does 
not  appear  on  its  face,  as  in  case  of  a  cipher  message,  and  a  party  chooses 
to  send  a  single  unrepeated  message,  when  at  a  small  additional  expense 
a  mistake  could  be  avoided,  it  should  be  at  his  own  risk,  in  the  absence 
of  gross  and  inexcusable  negligence  on  the  part  of  the  company  and  its 
servants. 

Tbleoram  —  Measure  or  Damages.  — If  it  be  assumed  that  analogy  exists 
between  carriers  of  goods  and  public  carriers  of  messages  as  to  respon- 
sibility, it  by  no  means  follows  that  the  loss  of  a  bargain  made,  or  which 
might  have  been  entered  into,  from  which  profit  would  have  resulted, 
can  be  visited  in  damages  upon  a  carrier  uninformed  of  the  purpose  or 
importance  of  the  communication. 

John  Devereux,  Jr.,  for  the  respondents. 

P.  D.  Walker,  for  the  appellant. 

Sboth,  C.  J.  The  plainti£fs,  Cannon,  Fetzer,  and  "Wads- 
worth,  cotton  merchants,  engaged  in  business  at  Concord,  in 
this  state,  had  entered  into  contracts  with  persons  in  New 
York  to  deliver  to  them  respectively  one  hundred  bales  of 
cotton  in  December,  1879,  and  five  hundred  in  February  of 
the  next  year.  In  order  to  provide  for  fulfilling  said  contracts, 
in  the  forenoon  of  the  third  day  of  November  preceding,  they 
placed  in  the  hands  of  the  defendant's  agent  and  operator  a 
message,  to  be  transmitted  over  the  wires  to  TannahiU  &  Co., 
their  agents  in  New  York,  in  this  form:  — 
"  If  market  is  firm  and  advancing,  narrator." 
At  a  later  hour  the  same  morning,  about  the  hour  11:45,# 
and  after  receiving  a  telegram  giving  the  state  of  the  market 
on  that  day,  a  second  message  was  sent,  containing  the  simple 
word  "  narrator,"  and  omitting  the  prefacing  conditions  of  the 
first.     Neither  of  these  dispatches  had  upon  them  any  marks 
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indicating  the  hour  at  which  they  were  delivered  to  the  opera- 
tor, but  each  was  indorsed  by  the  operator  with  the  hour  at 
which  it  was  sent,  showing  the  first  to  have  been  started  at 
11:15,  A.  M.,  and  the  next  at  12:35,  p.  m. 

There  being  no  direct  pingle  telegraphic  wire  connecting 
these  points,  it  was  necessary  to  transmit  such  communica- 
tions, when  required,  to  what  are  denominated  relay  oflBces, 
where  the  message  was  received,  and,  by  repeating,  forwarded 
to  its  degtination,  one  of  them,  used  at  Concord,  being  at 
Charlotte,  and  the  other  at  Greensboro,  and  messages  were 
sent  indifferently  by  the  one  or  the  other,  whichever,  less 
pressed  with  other  business,  could  most  speedily  forward 
them. 

The  first  of  these  messages  passed  through  the  Charlotte 
oflfice,  and  thence  was  sent  on  to  Richmond,  where  it  could 
not  be  immediately  forwarded,  in  consequence  of  the  bad 
working  of  the  wires  from  atmospheric  or  other  disturbing 
cause,  and  the  consequent  accumulation  of  business  in  the 
oflSce,  and  suflered  some  delay,  reaching  New  York  at 
1:20,  P.M. 

The  later  message,  passing  through  and  stopping  at  Greens- 
boro, with  the  greater  facilities  afibrded  then  by  that  route, 
arrived  and  was  delivered  three  minutes  earlier  than  the  first. 

There  being  nothing  upon  the  face  of  either  to  show  its 
priority  in  time,  and  the  market  not  indicating  a  tendency  to 
advance,  the  agents  forbore  to  proceed,  and  did  not  carry  out 
the  instructions,  exercising  their  judgment,  as  authorized  in 
the  first  forwarded  and  last  received  dispatch. 

The  cipher  code,  as  the  book  is  designated,  in  which  unex- 
plained, and  unmeaning  without,  words  are  used  by  the  plain- 
tiffs to  convey  directions,  unintelligible  to  others  than  those 
who  have  learned  it,  contains,  according  to  the  testimony  of 
one  of  the  plaintiff"  firm,  180  pages,  with  about  20  ciphers  on 
each,  and  35  such  on  the  page  whereon  the  word  "narrator" 
is  found.  The  telegraph  operator  had  before  been  in  the  plain- 
tiff's' service,  and  seen  the  book,  but,  as  he  declared,  when 
giving  in  his  testimony,  did  not  know  its  cipher  import,  nor 
understood  the  importance  of  the  communication,  though  as 
the  plaintiff"  J.  W.  Cannon,  who  handed  in  the  first  message 
at  9:30,  a.  m.,  swore  that,  in  doing  so,  he  informed  the  operator, 
W.  H.  Holt,  of  his  wish  for  the  prompt  sending  off"  of  it,  in 
order  that  it  might  reach  New  York,  if  possible,  before  the 
opening  of  the  cotton  market  that  day. 
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The  dispatches  reached  that  city,  and  were  delivered  to  the 
agents,  Tannahill  &  Co.,  one  hour  and  a  half  before  the  closing 
of  the  cotton  exchange,  which  is  at  three,  p.  m.,  and  they  were 
proceeding  to  make  the  purchases  under  the  unconditional 
order,  when  they  were  stopped  by  the  first  order,  the  filling  of 
which  was  dependent  on  the  state  of  the  market,  which  was 
not  firm,  and  funds  of  the  plaintiffs  sufficient  for  the  purpose 
in  their  hands. 

On  November  3d,  cotton  futures  deliverable  in  December 
were  selling  at  11.01,  and  in  February,  at  11.27.  The  next 
day  the  exchange  was  not  opened,  it  being  a  legal  holiday, 
and  on  the  fifth  day  of  November  the  price  had  advanced  for 
these  deliveries,  as  it  did  further  on  the  day  succeeding,  to 
11.39  and  11.65,  respectively. 

The  messages  were  sent  on  printed  forms,  in  the  upper  part 
of  which  (and  to  this  attention  is  called  in  a  memorandum  at 
the  foot,  in  large  capital  type)  is  the  following  clause:  — 

"All  messages  taken  by  this  company  are  subject  to  the  fol- 
lowing terms: — 

"  To  guard  against  mistakes  or  delays,  the  sender  of  a  mee- 
sage  should  order  it  repeated,  that  is,  telegraphed  back  to  the 
originating  office.  For  this,  one  half  the  regular  rate  is 
charged  in  addition.  It  is  agreed  between  the  sender  of  the 
following  message  and  this  company  that  said  company  shall 
not  be  liable  for  mistakes  or  delays  in  the  transmission  or  de- 
livery or  for  non-delivery  of  any  unrepeated  message,  whether 
happening  by  negligence  of  its  servants  or  otherwise,  beyond 
the  amount  received  for  sending  the  same;  nor  for  mistakes  or 
delays  in  the  transmission  or  non-delivery  of  any  repeated 
message  beyond  fifty  times  the  sum  received  for  sending  the 
same,  unless  specially  insured;  nor  in  any  case  for  delays 
arising  from  unavoidable  interruption  in  the  working  of  the 
lines,  or  for  errors  in  cipher  or  obscure  messages. 

"  And  this  company  is  hereby  made  the  agent  of  the  sender, 
without  liability,  to  forward  any  message  over  the  lines  of  any 
other  company,  when  necessary  to  reach  its  destination." 

Then  follows  a  clause  providing  for  insuring  the  correct 
transmission  of  the  message  over  the  lines  of  the  company,  at 
an  additional  charge  of  one  per  cent  for  one  thousand  miles 
or  less,  and  two  per  cent  for  a  greater  distance. 

It  does  not  appear  that  the  plaintiffs,  by  their  agents  or  oth- 
erwise, made  any  contract  for  the  purchase  of  cotton  to  meet 
their  own  future  deliveries,  at  the  enhanced  or  at  any  price, 
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and  under  the  directions  of  the  court  the  jury  were  allowed  to 
estimate  the  damages  at  the  difference  in  price  in  the  article 
on  the  third  and  jBfth  days  of  the  said  month,  the  advance  be- 
tween those  dates  being  found  by  the  jury  to  be  $855  on  the 
entire  lot,  with  the  liberty  of  allowing  interest  thereon,  which 
the  jury  did  give,  at  the  rate  of  six  per  cent  per  annum.  To 
this  instruction,  as  well  as  to  many  others  given,  or  refused 
when  requested  by  defendant's  counsel,  exception  was  entered, 
which  we  do  not  find  it  necessary  to  examine,  nor,  indeed,  to 
determine,  the  effect  upon  the  defendant's  liability  for  the 
alleged  negligent  delay  in  transmitting  the  message. 

Without  passing  upon  the  question  of  the  plaintiffs'  own 
culpability  in  sending  off  a  second  so  near  the  first  message, 
without  any  intimation  upon  its  face  that  a  previous  one  had 
been  sent,  which  the  last  was  intended  to  modify,  and  with  no 
allusion  whatever  to  it, — a  fact  which  seems  to  have  caused  the 
perplexity  in  the  minds  of  the  agents  as  to  what  ought  to  be 
done,  and  in  consequence  they  did  not  act  at  all, — or  upon  the 
indifference  of  the  agents  themselves  in  not  at  once  inquiring 
by  telegraph  the  meaning  of  the  conflicting  communications, 
and  regulating  their  conduct  by  the  information  thus  obtained, 
we  think  it  was  but  a  reasonable  requirement  that  the  impor- 
tance of  the  message,  and  of  its  speedy  as  well  as  accurate 
transmission,  should  have  been  known  to  the  receiving  oper- 
ator, BO  as  to  stimulate  his  activity  in  forwarding  it,  in  more 
distinct  and  direct  terms  than  those  testified  to  by  the  partner. 
The  message  itself  speaks  no  certain  sound,  and  conveys  to 
the  reader  unacquainted  with  the  new  meanings  affixed  to 
words  in  the  code  no  suggestion  as  to  its  real  significance,  aa 
it  did  not,  as  the  operator  swears,  to  himself.  This  is  but  a 
reasonable  requirement  on  the  part  of  the  company,  and  if  the 
sender  chooses  to  speak  in  unintelligible  language  to  those  who 
are  to  pass  it  over  the  wires,  it  is  due  to  the  company,  if  it  is 
to  be  held  responsible  for  serious  damages,  that  the  informa- 
tion of  its  importance  should  be  given  to  the  sending  operator, 
in  order  that  he  may  communicate  it  to  an  intervening  agency 
employed  in  forwarding,  and  thereby  diligence  and  care  be 
secured  from  each.  If  the  message  be  in  the  form  of  a  pro- 
posal to  buy  or  sell  on  certain  terms,  bo  that  in  case  of  concur- 
ring minds  a  contract  would  result,  its  importance  would 
appear  on  its  face;  if  not  thus  disclosed,  and  a  party  chooses 
to  send  a  single  unrepeated  message,  liable  to  be  misunder- 
stood and  erroneously  conveyed   in   passing  through  other 
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offices,  when  at  small  additional  expense  the  mistake  could 
be  avoided,  it  should  be  at  his  own  risk,  in  the  absence  of 
gross  and  inexcusable  negligence  on  the  part  of  the  company 
and  its  servants. 

Such  is  the  import  of  the  ruling  in  Lassiter  v.  Telegraph  Co.^ 
89  N.  C.  334,  where  the  plaintiff  assumed  the  hazard  of  a  sin- 
gle communication,  and  acted  upon  it. 

There  are  decisions  which  hold  an  analogy  between  public 
carriers  of  goods  and  public  carriers  of  messages,  and  put  the 
same  rigid  responsibility  upon  each.  The  supposed  analogy 
is  repudiated  by  others,  as  a  message  transmitted  has  not  a 
property  value  like  goods,  requiring  safe  custody  and  delivery. 

But  assuming  some  such  similar  relation  to  have  been 
formed  between  them  and  the  person  employing  their  ser- 
vices, it  by  no  means  follows,  in  either  case,  that  the  loss  of  a 
"bargain  made,  or  which  might  have  been  entered  into,  from 
which  profit  would  have  resulted,  can  be  visited  in  damages 
upon  the  carrier  uninformed  of  the  purpose  or  importance  of 
the  communication.  Thus  in  Home  v.  Mid.  E'y  Co.,  L.  R.  7 
Com.  P.  583,  a  case  commented  on  in  Wood's  Mayne  on  Dam- 
ages, section  34,  page  40,  the  plaintiff  had  contracted  to  deliver 
a  lot  of  shoes  in  London  on  February  3, 1871,  intended  for  the 
use  of  the  French  army,  and  on  delivering  them  to  the  com- 
pany for  transportation,  he  gave  the  information  to  the  latter 
that  the  contract  required  a  delivery  on  that  day,  but  did  not 
state  the  special  nature  of  the  contract.  In  consequence  of 
the  delay  in  the  carriage,  the  contract  could  not  be  complied 
with,  and  the  goods  were  refused.  The  market  price  had  not 
varied  between  the  day  when  the  shoes  were  due  and  that  on 
which  they  were  received,  but  it  was  below  the  contract  price, 
of  which  the  company  was  ignorant.  It  was  held  that  the 
company  was  not  liable  for  this  difference,  it  not  having  been 
advised  of  the  special  circumstances  which  led  to  the  special 
loss. 

And  80  in  Sanders  v.  Stuart,  L.  R.  1  C.  P.  D.  326,  noticed  in 
the  next  section  of  that  work,  the  rule  was  extended  to  a  tele- 
graph company.  The  plaintiffs  intrusted  the  defendant  with 
a  message  in  cipher,  to  be  sent  by  telegraph  to  America,  which 
was  not  delivered,  and  the  plaintiffs  lost  considerable  profits 
in  consequence,  which  otherwise  would  have  been  made.  The 
message  was  unintelligible  to  the  defendant,  and  so  intended 
to  be,  giving  him  no  clew  as  to  the  special  loss  that  might  re- 
sult from  bis  negligence.    It  was  held  that  no  more  than 
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nominal  damages  could  be  recovered.  But  a  more  serious 
obstacle  in  the  way  of  the  plaintififs'  recovery  of  substantial 
damages  is  presented  in  the  fact  that  they  made  no  contract 
from  which  either  profit  or  loss  could  come, — did  not  buy 
(the  agents  acting  for  them)  at  the  advanced  rates  beyond 
what  the  cotton  might  have  been  bought  for  on  the  day  of  the 
reception  of  the  messages,  and  for  aught  that  the  case  shows, 
they  might  have  bought  at  a  subsequent  time  before  they 
were  required  to  deliver  at  the  same  or  at  a  reduced  rate. 
However  this  may  be,  "no  actual  loss  is  proved  to  have  been 
incurred,  and  the  loss  is  merely  of  an  opportunity  of  making 
a  bargain,  which  would  have  been  profitable  had  the  goods 
been  sold  on  the  sixth  day  at  the  market  price  then  prevail- 
ing. It  is  not  shown  that  any  loss  was  sustained  upon  the 
plaintiffs'  contract  from  their  being  compelled  to  pay  a  higher 
price  than  that  which  ruled  on  the  third. 

But  the  very  point  now  under  consideration  came  before  the 
supreme  court  of  the  United  States  at  a  recent  term  ( Western 
Union  Tel.  Co.  v.  Hall,  124  U.  S.  444),  and  the  opinion  of  Mr. 
Justice  Matthews  is  so  full,  and  his  reasoning  so  conclusive, 
that  we  are  content  to  refer  to  it  as  a  controlling  authority, 
and  decisive  of  the  case  before  us. 

The  defendant  in  error,  plaintiflF  in  the  court  below,  at  8, 
A.  M.,  November  9,  1882,  sent  from  Des  Moines,  Iowa,  by  the 
company's  line  of  telegraph,  a  message,  upon  a  similar  form 
as  ours,  to  Charles  I.  Hall,  at  Oil  City,  in  Pennsylvania,  as 
follows:  "Buy  ten  thousand,  if  you  think  it  safe.  Wire  me." 
The  message  was  forwarded,  and,  from  negligence  and  want 
of  care,  reached  Oil  City  at  11,  a.  m.,  the  same  day,  leaving 
out  the  name  of  the  person  to  whom  it  was  addressed.  Had 
it  been  given,  Hall  would  have  received  it  at  11:30,  and  would 
have  bought  the  petroleum  meant  in  the  message  at  $1.17  per 
barrel,  the  market  price. 

When  the  name  was  ascertained,  and  the  dispatch  delivered 
to  Hall,  at  6,  p.  m.,  the  exchange  was  closed,  and  at  the  open- 
ing next  morning  the  price  had  advanced  to  $1.35  per  barrel; 
and  in  consequence,  it  being  left  to  his  judgment.  Hall  did 
not  buy.  The  action  was  to  recover  the  difierence  In  price, 
to  wit,  eighteen  cents  per  barrel. 

After  an  elaborate  examination,  following  a  full  and  ex- 
haustive argument,  with  a  large  number  of  cited  cases,  the 
court  came  to  the  conclusion  that  the  plaintiff  could  only  re- 
cover the  cost  of  the  transmitting  the  message.    The  court 
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Bay:  "Of  course,  where  the  negligence  of  the  telegraph  com- 
pany consists,  not  in  delaying  the  transmission  of  the  mes- 
sage, but  in  transmitting  a  message  erroneously,  so  as  to 
mislead  the  party  to  whom  it  is  addressed,  and  on  the  faith 
of  which  he  acts  in  the  purchase  or  sale  of  property,  the 
actual  loss,  based  upon  changes  in  market  value,  are  clearly 
within  the  rule  for  estimating  damages."  "Neither  does  it 
appear,"  the  opinion  proceeds  to  say,  "that  it  was  the  purpose 
or  intention  of  the  sender  of  the  message  to  purchase  the  oil  in 
expectation  of  profit  to  be  derived  from  an  immediate  resale." 

Brought  to  the  test  of  this  ruling,  it  is  plain  that  there  have 
been  sustained  no  damages  for  which  the  law  will  give  redress 
upon  the  defendant  beyond  a  nominal  sum.  Had  the  goods 
been  bought  on  the  day  of  receiving  the  message,  it  was  not 
with  a  view  to  sell  on  the  day  when  the  price  had  risen,  but 
to  provide  for  existing  engagements,  and  it  does  not  appear 
that  it  could  not  have  been  bought  on  as  favorable  terms 
afterwards  in  time  to  fulfill  those  engagements;  and  if  so,  the 
loss  would  be  of  expected  but  uncertain  profits. 

The  rule  is  thus  stated  in  a  note  at  page  242  (332)  in 
Ewell's  Evans  on  Agency:  "In  this  country,  the  telegraph 
company  is  also  liable  [having  referred  to  cases  in  which  it  is 
held  that  the  liability  is  to  the  sender  only  in  England]  to 
the  person  to  whom  the  message  is  transmitted,  upon  delivery 
thereof,  in  case  of  an  error  in  transmission  attributable  to  the 
fault  of  the  company,  "when  the  error  is  attended  with  dam- 
age to  the  person  receiving  it";  referring,  in  support  of  the 
proposition,  to  Bigelow  on  Torts,  277;  Bigelow's  Leading 
Cases  on  Torts,  619, 621;  and  several  adjuged  cases.  Unques- 
tionably, the  same  liability  will  arise  when  the  damage  re- 
sults from  an  erroneous  communication  of  the  terms  of  a 
dispatch. 

We  have  avoided  an  expression  of  opinion  upon  the  numer- 
ous other  exceptions  taken  at  the  trial,  and  will  only  repeat 
what  was  said  in  substance  in  Lassiter  v.  Tel.  Co.,  8upra,  in 
reference  to  the  difiiculties  incident  to  a  correct  communica- 
tion of  intelligence  over  wires,  and  the  reasonableness  of  a  rule 
which,  to  insure  entire  accuracy,  requires  the  message  to  be 
repeated:  "The  electric  ticks  to  be  given  at  one  end  of  the 
line,  and  to  be  interpreted  and  read  at  the  other,  are  not 
articulate  sounds,  like  those  of  the  human  voice,  and  are  much 
more  liable  to  be  misunderstood,  and  the  individual  hand- 
writing of  the  sender  himself,  and  his  meaning,  may  be  mis- 
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understood";  and  again,  quoting  the  words  of  Chief  Justice 
Ligelow:  "The  unforeseen  derangement  of  electric  apparatus;  a 
breach  in  the  line  of  communication  at  an  intermediate  point 
not  immediately  accessible,  occasioned  by  accident  or  by  wan- 
tonness, or  by  malice;  the  imperfection  necessarily  incident  to 
the  tranmission  of  signs  or  sounds  by  electricity,  which  some- 
times renders  it  difficult,  if  not  impossible,  to  distinguish  be- 
tween words  of  like  sound  or  orthography,  but  of  different 
signification, — these,  and  other  similar  causes,  the  effect  of 
which  the  highest  degree  of  care  could  not  prevent,  make 
it  impracticable  to  guard  against  errors  and  delays  in  sending 
messages  to  distant  points." 

These  suggestions  point  strongly  to  the  reasonableness  of 
the  requirement  of  a  repeated  message,  by  which,  at  an  incon- 
siderable expense,  the  error  in  a  dispatch  would  be  avoided, 
and  that  the  company's  responsibility  should  be  made  to  de- 
pend upon  its  observance,  especially  where  the  cipher  form  is 
adopted,  which  furnishes  to  the  operator  no  means  of  ascer- 
taining its  import. 

But  for  the  errors  pointed  out  the  judgment  must  be  re- 
versed, and  a  new  trial  had  in  the  court  below. 

Error. 

Venire  de  rovo.  

Telegraph  C'ompakt  is  not  Liable  for  Loss  Consequent  on  Failure 
TO  Send  Cipher  Message,  un)  bs  purport  of  message  ia  communicated  to 
company:  See  TV.  U.  Tel.  Co.  V  Hyer,  22  Fla.  637;  1  Am.  St.  Rep.  222,  and 
note  230. 

Telegraph  Company  mat  Limit  its  Liabilitt  bt  Conditions  Requir- 
ing Repetitdn  OP  Message,  provided,  however,  that  it  cannot  stipulate 
against  liability  for  its  gross  negligence:  W.  U.  Tel.  Co.  v.  Crall,  38  Kan. 
679;  6  Am.  St.  Rep.  795,  and  note. 

Measxtrb  op  Damages  for  Injuries  by  Negligence  in  delivery  of  mes- 
sage by  telegraph:  See  Pegram  v.  W.  U.  TeL  Co.,  ante,  p.  657. 


Fabrior  V.  Houston. 

riOO  NoBTH  Carolina,  869.1 

Levy  on  Ijand  is  Unnecessary  when  the  Judgment  is  a  Lien  thereon. 
And  where  land  is  sold  under  execution,  it  is  only  essential  that  the  re- 
quirements of  the  law  be  observed,  and  that  it  be  fully  made  known 
what  property,  describing  it  with  sufficient  certainty,  is  exposed  to  sale, 
and  what  the  bidder  who  may  purchase  acquires. 

REOiTALa  in  Sheriff's  Deed  as  to  his  acts  are  prima  facie  evidence  of  the 
facta  recited. 
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W.  R.  Allen,  for  the  appellant. 

H.  R.  Komegay,  for  the  respondent. 

Smith,  C.  J.  When  this  cause  was  before  the  court  upon 
the  defendant's  appeal  from  a  ruling  that,  under  the  plead- 
ings, and  upon  an  averment  of  title  to  the  land  in  themselves, 
they  could  not  be  heard  to  controvert  that  of  the  plaintiflF  by 
opposing  evidence  merely,  the  ruling  was  declared  to  be  erro- 
neous, the  judgment  reversed,  and  a  new  trial  awarded:  95 
N.  C.  573. 

Upon  the  last  trial,  the  plaintiff,  who  claimed  the  property 
under  one  I.  B.  Kelly,  exhibited  in  evidence  an  execution 
issued  in  the  name  of  the  said  Kelly  against  the  defendant, 
George  E.  Houston,  and  Edward  W.  Houston,  /drainistrator, 
to  Bland  Wallace,  sheriff  of  Duplin,  under  which,  after  a  levy 
of  the  same,  the  premises  claimed  were  sold  and  conveyed  to 
said  Kelly.    The  levy  was  indorsed  thereon  in  these  words: — 

"Levied  this  execution  upon  George  E.  Houston's  interest 
in  679  acres  of  land,  more  or  less,  in  Kenansville  township, 
adjoining  the  lands  laid  off  to  him  as  a  homestead,  and  others. 

"  B.  Wallace,  Sheriff." 

It  appeared  from  the  testimony  of  one  A.  B.  McGowen  that 
182  acres  were  assigned  for  the  debtor's  homestead,  and  that, 
outside  of  this  tract,  the  said  Greorge  B.  Houston  then  owned 
679  acres  of  land  in  Kenansville  township,  and  no  more,  and 
that  of  these  679  acres,  353  acres  adjoined  the  homestead,  and 
326  acres,  that  are  now  in  controversy,  do  not  adjoin  the  home- 
stead, and  are  two  miles  distant  from  it. 

The  sheriff's  deed  is  as  follows: — 

"State  of  North  Carolina, 
Duplin  County. 
"  Know  all  men  by  these  presents,  that  the  undersigned, 
sheriff  of  the  county  of  Duplin,  and  state  above  written,  by 
virtue  of  an  execution  issued  from  the  superior  court  of  said 
county  in  the  case  following,  to  wit,  in  favor  of  Isaac  B.  Kelly 
against  George  E.  Houston  and  Edward  W.  Houston,  admin- 
istrator with  the  will  annexed  of  Calvin  J.  Houston,  deceased, 
and  other  executions  and  venditioni  exponas,  as  of  record  doth 
appear,  having  levied  said  execution  or  fieri  facias  on  the  lands 
and  tenements  of  the  said  George  E.  Houston  hereinafter  de- 
scribed, on  the  twentieth  day  of  September,  1869, — said  lands 
being  in  excess  of  his  homestead,  which  had  first  been  duly 
laid  off, — and  having  made  advertisement  according  to  law, 
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and  sold  said  lands  and  tenements  at  public  sale,  for  cash,  on 
the  first  Monday  of  November,  1869,  at  the  court-house  door 
in  said  county,  when  and  where  Isaac  B.  Kelly,  of  the  county 
of  Duplin  and  state  of  North  Carolina,  became  last  and  highest 
bidder,  at  the  sum  of  $330,  which  said  sum  has  been  paid  to 
the  undersigned  in  accordance  with  the  terms  of  said  sale. 
In  consideration  of  the  premises,  and  in  further  consideration 
of  the  purchase-money  paid  as  aforesaid  by  the  said  Isaac  B. 
Kelly,  the  receipt  whereof  is  hereby  acknowledged,  hath  bar- 
gained and  sold,  and  by  these  presents  doth  bargain  and  sell, 
unto  the  said  Isaac  B.  Kelly  and  his  heirs,  all  the  right,  title, 
and  interest  of  the  said  George  E.  Houston,  as  aforesaid,  in 
and  to  the  following  tracts  or  parcels  of  land  levied  on  as 
aforesaid,  situate  in  Kenansville  township,  in  said  county  of 
Duplin,  and  bounded  as  follows:  First  tract:  Beginning  at  an 
ash  in  Dark  Branch,  and  running  S.  9  W.  44  poles  to  a  pine 
at  the  road,  same  course  continued  to  Neal's  line;  thence  with 
his  line  N.  75  W.  about  60  poles  to  a  pine;  thence  with  his 
other  line  S;  36i  W.  249  poles  to  a  pine  in  the  calf-pasture,  N. 
35^  W.  186  poles  to  a  pine;  thence  N.  40  W.  40  poles  to  a  pine; 
thence  N.  14  W.  about  96  poles  to  the  run  of  Dark  Branch; 
thence  down  the  run  to  the  beginning, — containing  326  acres, 
more  or  less.  Second  tract  includes  all  the  land  devised  by 
George  E.  Houston,  Sen.,  to  said  G.  E.  Houston,  except  182 
acres  set  apart  and  allotted  to  him  as  a  homestead,  and  is 
bounded  as  follows,  viz.:  Beginning  at  a  pine  near  the  colored 
people's  church,  on  the  public  road, — McGowen's  corner,  for- 
merly James  Pearsall's, — and  the  beginning  corner  of  said 
George  E.  Houston's  homestead  tract,  and  runs  with  McGow- 
cn's  line  to  Dr.  I.  C.  M.  Loftin's  corner;  then  with  his  line  to 
John  A.  Bryan's,  formerly  Oliver's,  corner;  then  with  his  lino 
to  the  public  road,  west  of  the  branch  crossing  the  road;  then 
along  the  road  westerly  to  the  foot  of  a  cart-path  at  the  turn 
of  the  road,  the  last  corner  of  said  G.  E.  Houston's  homestead 
tract;  then  with  his  line  to  the  beginning,  supposed  to  con- 
tain   acres,  more  or  less.    To  have  and  to  hold  said  lands 

and  premises,  with  all  and  singular  the  privileges,  improve- 
ments, and  appurtenances  to  the  same  belonging,  to  him,  tho 
said  Isaac  B.  Kelly,  his  heirs  and  assigns,  in  as  full  and 
ample  a  manner  as  the  undersigned  is  empowered  by  virtue 
of  his  oflSce  to  convey  and  assure  the  same.  And  the  under- 
signed, sheriflf  as  aforesaid,  doth  covenant,  promise,  and  agree 
to  and  with  the  said  Isaac  B.  Kelly,  his  heirs  and  assigns,  that 
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he  and  they  shall  and  may,  at  all  times  hereafter,  have,  hold, 
occupy,  use,  and  possess  said  lands  and  premises  free  and 
clear  of  and  from  all  encumbrances  had,  made,  or  done  by 
the  undersigned,  or  by  his  order,  means,  or  procurement;  and 
that  the  undersigned  will  forever  warrant  and  defend  said 
lands  and  premises  to  the  said  Isaac  B.  Kelly,  his  heirs  and 
assigns,  so  far  as  his  said  ofiBce  of  sheriff  will  authorize  and 
enable  him  to  do,  and  no  further. 

"  In  testimony  whereof,  the  undersigned,  sheriff  aforesaid, 
hath  hereunto  set  his  hand  and  seal  this  third  day  of  May, 
1878.  Bland  Wallace,  Sheriff,     [seal] 

"  Signed,  sealed,  and  delivered  in  presence  of 

"  R.  W.  Habqrave." 

The  court  being  of  opinion  that  the  plaintiff  was  not  enti- 
tled to  a  verdict  upon  his  proofs  of  title,  and  having  so  inti- 
mated, he  submitted  to  a  nonsuit  and  appealed. 

The  only  question  presented  is,  whether  the  alleged  imper- 
fect description  of  the  land  in  the  levy  invalidates  the  subse- 
quent proceeding  to  sell,  and  renders  the  sale  and  sheriff's 
deed  void. 

There  have  been  numerous  cases  in  which  defects  were 
alleged  to  exist  in  a  levy  upon  land  make  under  an  execution 
from  a  justice  of  the  peace,  the  imperfect  description  of  the 
land  being  held  to  be  too  vague  to  warrant  further  proceedings 
for  a  sale. 

The  necessity  of  a  reasonable  certainty  in  ascertaining  and 
identifying  it  grew  out  of  the  fact  that  the  process,  with  the 
levy,  were  required  to  be  returned  to  the  county  court  where 
issued,  and  order  made  to  the  sheriff  to  sell  the  land  so  levied 
on.  A  levy  was  therefore  a  necessity  in  such  cases,  and  of 
course  the  land  must  be  suflSciently  described  to  enable  the 
sheriff,  under  the  venditioni  exponas,  to  know  what  he  was  to 
sell,  and  that  bidders  might  understand  what  they  were  buy- 
ing; and  yet  very  imperfect  descriptions  have  been  upheld. 
Thus  a  levy  "upon  all  the  lands  of  the  defendant  lying  on 
Queen's  creek "  was  held  to  be  fatally  defective  without  evi- 
dence of  identity,  but  a  levy  "  upon  all  the  lands  of  the  de- 
fendant lying  on  the  head  waters  of  Ketchum's  mill-pond, 
adjoining  the  lands  of  said  Ketchum,"  was  held  to  be  sufficient 
to  warrant  the  sale:  Huggins  v.  Ket'chum,  4  Dev.  &  B.  414. 

Again,  in  McLean  v.  Paul,  5  Ired.  22,  RuflSn,  C.  J.,  says  that 
a  constable's  levy  upon  land  in  this  form :  "  This  day  levied 
on  the  legal  and  equitable  interest  of  Abraham  Paul  to  450 
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acres  of  land,  more  or  less,  in  Robeson  County,  adjoining  tbe 
lands  of  Giles  S.  McLean,  Dugal  McCallum,  John  McLean, 
and  others,"  —  is  not  objectionable  upon  its  face  so  as  not  to 
admit  of  proof  of  identity. 

In  Judge  v.  Houston y  12  Ired.  108,  the  sherifiF,  with  a  writ  of 
fieri  facias  in  his  hands,  indorsed  on  it:  "Levied  this  execu- 
tion upon  the  land  of  Stephen  M.  Houston  on  the  east  side  of 
North  East  River,  adjoining  the  lands  of  Stephen  M.  Grady 
and  others,  and,  after  duo  advertisement,  sold  the  land  levied 
on,"  etc.  There  were  two  tracts  of  land,  on  one  of  which  the 
defendant  lived,  and  had  cultivated  for  several  years  in  tur- 
pentine; the  other,  which  did  not  adjoin  the  first,  but  was  two 
miles  from  it.  The  defendant  in  the  action,  who  was  defend- 
ant in  the  execution,  objected  to  the  levy  for  its  vagueness  and 
uncertainty,  and  that  it  could  not  embrace  the  second  tract, 
which  did  not  touch  the  lands  of  Stephen  M.  Grady,  as  was 
conceded.  In  noting  the  objections,  which  were  overruled  in 
the  superior  court,  and  brought  up  for  examination  by  the 
defendant's  appeal,  Pearson,  J.,  uses  this  language:  "  The  de- 
fendant's counsel  did  not  advert  to  the  difference  between 
Buch  a  levy,  which  need  not  be  returned,  and  the  levy  of  a 
constable,  which  creates  a  lien,  and  must  be  returned,  and 
must  have  a  certain  degree  of  particularity,  so  as  to  identify 
the  land,  and  enable  the  sheriff  to  know  which  land  to  sell 
under  the  venditioni  exponas,  and  of  which  notice  must  be 
given.  It  is  not  easy  to  perceive,"  he  adds,  "  why  a  levy  is 
required  when  the  land  is  sold  under  the  fi.  fa." 

Still  less  reason  exists  for  a  levy  upon  land  under  the  new 
practice,  by  which  the  command  of  the  writ,  in  the  nature  of 
a  venditioni  exponas,  is  to  sell,  in  the  absence  of  any  personal 
estate  which  can  be  seized  by  the  ofiBcer,  the  real  property  be- 
longing to  the  debtor  when  the  judgment  was  docketed  in  the 
county  or  acquired  by  him  thereafter:  Code,  sec.  448,  par.  1. 

Accordingly,  in  answer  to  an  exception  to  the  absence  of 
any  levy,  this  court  say:  "There  would  seem  to  be  little,  if 
any,  advantage,  and  certainly  no  necessity,  for  making  a  levy 
on  the  real  property  of  the  debtor  under  the  present  system  of 

practice,  which  makes  a  lien,  etc The  only,  effect  of  a 

previous  levy  is,  the  specific  appropriation  of  the  property  on 
which  it  is  made,  out  of  other  equally  liable  to  the  plaintiff's 
debt,  and  may  confer  an  equity  on  others  to  have  the  property 
first  levied  on  sold  and  exhausted  before  resorting  to  the  other 
real  property  of  the  debtor":  Surralt  v.  Crawford,  87  N.  C. 


602  TuRRENTTNE  V.  Railroad  Co.      [N.  Carolina, 

372;  and  the  proposition  is  reiterated  in  Barnes  v.  Hyatt,  de- 
cided at  the  same  term,  and  reported  at  page  315.  All  that  ia 
essential  is,  that  the  requirements  of  the  law  be  observed,  and 
that  it  be  fully  tnade  known  what  property  —  describing  it 
with  suflScient  certainty  —  is  exposed  to  sale,  and  what  the 
bidder  who  may  purchase  acquires.  The  sheriff's  deed, 
whose  recitals  as  to  his  own  acts  are  prima  facie  evidence  of 
the  facts  recited,  expressly  declares  that  the  sale  was  made  on 
the  day  and  at  the  place  specified  by  law  of  the  lands  and 
tenements  of  the  said  George  B.  Houston,  levied  and  "  herein- 
after described,"  and  the  boundaries  of  each  tract  are  defi- 
nitely set  out  in  the  deed:  McKee  v.  Lineberger^  87  N.  C.  181; 
MilUr  V.  Miller,  89  Id.  402. 

We  must  therefore  declare  there  is  error,  and  reverse  the 
judgment;  and  it  is  bo  ordered. 


NECESsrrr  op  .Lkvy  to  Sustain  Sale  on  Execotion:  See  Freeman  on 
Executions,  see.  280;  note  to  Waters  v.  DuvaU,  33  Am.  Dec.  697-699;  Fol- 
torn  V.  Carli,  5  Minn.  333;  80  Am.  Dec.  429. 

Recitals  in  Shekiffs'  Deeds  Abb  Evidencb  of  Facts  Recited:  Evans 
V.  Hobberson,  92  Mo.  192;  1  Am.  St.  Bep.  701,  and  note;  and  are  coaclusive: 
Freeman  on  Executiotis,  sec.  334. 
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eoad  Company. 

flOO  KOBTH  Cabolina,  87S.J 

Bahjei — DiOKKH  or  Oabk.  — Wabehovseman  Holdinq  Goods  of  Anothek 
AT  Hia  Rbqxtkst  and  without  Profit  is  not,  in  case  of  imminent  dan* 
gep  from  fire  to  warehouse  in  which  they  are  stored  together  with  other 
goods,  bound  to  act  upon  the  suggestion  of  the  owner  as  to  the  best  means 
of  saving  the  goods.  If  an  honest  and  reasonable  effort  is  made  in  good 
faith  by  the  warehouseman  and  his  servants,  suggested  at  the  time  as 
the  best  line  of  action  to  be  pursued,  it  exonerates  him  from  liability 
for  loss,  although  it  subsequently  appears  that  a  different  course  would 
have  been  better. 

D.  L.  Russell  and  T.  R.  Purnell,  for  the  appellant. 

George  Davis,  for  the  respondent. 

Saiith,  C.  J.  This  action  is  prosecuted  to  recover  in  dam- 
ages the  value  of  a  lot  of  hams  and  bacon  transported  over 
the  defendant's  road  to  its  terminus,  the  point  of  delivery,  at 
Wilmington,  in  this  state,  which,  while  in  the  warehouse  of 
the  company,  were,  on  the  twenty-first  day  of  February,  1886, 
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destroyed  by  fire.  The  complaint  attributes  the  los8  to  the 
negligence  of  the  company,  and  its  failure  to  make  proper 
efforts  for  the  safety  of  the  goods,  or  to  allow  the  plaintiff 
himself  to  remove  them  to  a  place  beyond  the  reach  of  the 
advancing  flames.  The  defendant  denies  the  imputation  of 
negligence  and  want  of  due  care  and  diligence  in  an  effort  for 
their  preservation;  and  the  issue  drawn  from  the  conflicting 
averments  contained  in  the  pleadings  and  put  in  form  and 
passed  on  by  the  jury  was  as  follows: — 

Were  the  goods  lost  or  destroyed  by  the  wrongful  act  or 
default  of  defendant?    Answer.     No. 

It  was  admitted  at  the  trial  that  on  Sunday  the  twenty- 
first  day  of  February,  1886,  the  defendant  (the  carriage  over 
the  road  being  completed)  had  in  its  possession  as  warehouse- 
man the  goods  whose  loss  is  the  subject  of  the  suit,  whereof 
the  hams  had  been  therein  stored  for  seven  or  eight  days,  and 
the  bacon,  received  latter,  for  two  days;  that  the  plaintiff 
knew  of  the  arrival  of  the  goods,  and  of  their  deposit  in  the 
warehouse,  and  he  had  given  directions  for  their  delivery 
when  called  for,  having  paid  the  freight  charges  thereon;  that 
the  warehouse  was  consumed,  with  a  large  amount  of  goods, 
besides  those  of  the  plaintiff,  by  an  accidental  fire  that  origi- 
nated elsewhere,  on  the  premises  of  others,  some  distance 
away,  and  that  in  its  progress,  and  before  reaching  the  ware- 
house, many  buildings  and  much  property  were  burned;  that 
the  fire  occurred  in  the  afternoon  of  the  day  mentioned,  and 
caught  the  Champion  compress,  which  was  burning  from  a 
half  to  an  hour,  according  to  differing  witnesses  as  to  the 
time,  from  which  due  north  was  located  the  warehouse,  and 
that  a  strong  wind  was  then  blowing  from  the  southwest  to 
the  northeast.  With  these  concessions,  the  testimony  bear- 
ing upon  the  question  of  the  defendant's  negligence  and  re- 
sponsibility for  the  loss  was  as  follows:  — 

The  plaintiff,  whose  evidence  alone  on  his  own  behalf  is 
given  in  the  case  upon  this  point,  testified  that  while  the  com- 
press was  on  fire,  and  a  half  or  three  quarters  of  an  hour 
before  the  warehouse  caught,  he  saw  Captain  Divine,  the  gen- 
eral superintendent  of  company,  and  said  to  him:  "If  you 
will  open  the  doors  of  the  warehouse,  all  the  goods  can  be 
saved";  that  Divine  refused  to  open  the  doors,  saying  there 
was  no  danger,  that  the  warehouse  was  fire-proof,  and  if  the 
doors  were  opened,  more  goods  would  be  stolen  than  saved; 
that,  shortly  after,  he  saw  Mr.  Bridgers,  the  president  of  de- 
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fendant,  and  said  to  him  that  if  the  doors  were  opened,  the 
goods  could  be  saved.  Mr.  Bridgers  replied  that  the  ware- 
house was  fire-proof;  to  which  plaintiff  said:  "Fire-proof, 
hell,  with  wooden  doors  ";  Bridgers  said:  "You  had  better  see 
Divine";  plaintiff  replied,  he  had  seen  Divine,  who  had  re- 
fused to  open  the  doors;  Bridgers  then  said:  "  Oh  for  a  head 
for  this  concerni"  That  he  could  have  saved  everything  in 
the  warehouse  if  the  doors  had  been  opened;  that  the  fire  was 
a  large  conflagration,  and  burned  up  a  large  portion  of  the 
city.  There  was  great  excitement,  and  a  large  number  of  peo- 
ple of  all  classes  were  about  the  fire,  and  all  very  much  ex- 
cited. It  was  the  custom  for  the  railroad  company  to  allow 
goods  to  remain  in  the  warehouse  after  payment  of  the  freight, 
without  charge  for  storage,  to  suit  the  convenience  of  the  con- 
signees to  take  them  away,  and  the  goods  sued  for  were  left 
in  warehouse  under  that  custom.  When  the  warehouse  was 
crowded,  and  they  wanted  room,  they  would  notify  us  to  move 
the  goods.  This  was  done  for  convenience  of  consignees. 
That  the  warehouse  was  a  pretty  substantial  brick  one,  with 
slate  roof  and  wooden  doors.  That  there  was  always  danger 
at  fires  of  goods  being  stolen;  generally  the  case  at  large  fires 
that  a  crowd  gathers  to  plunder. 

It  was  also  in  evidence,  on  the  part  of  the  plaintiff,  that  the 
oflBcers  of  the  defendant  did  not  permit  the  warehouse  to  be 
opened  until  the  warehouse  of  the  W.,  C,  &  A.  R.  R.,  the 
building  next  to  the  defendant's  warehouse,  had  been  so  far 
consumed  that  its  roof  had  fallen  in;  that  then  the  locks  of 
the  doors  were  broken,  the  doors  opened,  and  a  considerable 
amount  of  goods  saved  by  removing  them  from  the  ware- 
house; that  Superintendent  Divine,  when  requested  by  plain- 
tiff to  open  the  doors,  gave  as  his  reason  for  refusing  that  the 
warehouse  was  in  no  danger,  and  that  the  goods  would  be 
stolen. 

R.  R.  Bridgers,  for  defendant,  testified  that  he  had  no  rec- 
ollection of  the  plaintiff  having  had  the  conversation  with 
him  as  testified  to  by  the  plaintiff;  that  he  was  very  sure  he 
would  have  remembered  such  a  conversation  if  it  had  taken 
place. 

James  F.  Post,  for  defendant,  testified  that  he  was  in  the 
employ  of  defendant  at  the  time  of  the  fire  as  transfer  agent; 
that  the  space  between  the  W.,  C,  &  A.  R.  R.  warehouse  and 
the  warehouse  of  defendant  was  full  of  cars;  there  were  over 
150  cars  there,  most  of  them  full  of  very  valuable  merchan- 
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dise;  that  the  bridge  over  the  river  at  Hilton,  on  the  W.,  C, 
&  A.  R.  R.,  had  broken  down,  and  trains  could  n't  pass;  there 
were  four  trains,  at  least,  delayed  here,  and  all  these  cars  were 
between  the  two  warehouses;  there  was  a  car-load  of  powder, 
some  six  thousand  or  eight  thousand  pounds,  that  came  in 
Saturday  night  before  the  fire,  on  the  track  between  the  two 
warehouses,  about  midway  the  train;  the  employees  of  the 
defendant  were  all  absent,  it  being  Sunday,  and  we  had  no 
engine  fired  up;  I  went  to  work  as  soon  as  I  got  there  to  get 
the  powder  out;  if  it  had  been  left  there,  there  would  have 
been  great  damage  to  life,  probably  fifty  persons  would  have 
been  killed;  I  got  an  engine  fired  up,  and  went  to  work,  before 
the  compress  caught,  to  clear  the  track,  and  hauled  the  powder 
out  of  the  city;  the  greater  part  of  the  railroad's  accommoda- 
tion to  move  freight  was  there  between  the  two  warehouses, 
fully  150  cars;  these  cars  were  filled  with  cotton,  naval  stores, 
and  valuable  merchandise;  the  spring  goods  were  then  going 
south,  and  goods  of  immense  value  were  in  these  cars;  the 
cars  belonged  to  defendant,  and  were  worth  over  four  hundred 
dollars  apiece;  all  these  cars  were  in  much  greater  danger 
than  the  warehouse,  because  they  would  have  burned  before 
the  warehouse;  it  was  necessary  to  remove  these  cars  to  save 
the  warehouse. 

Harry  Walters,  for  defendant,  testified  that  he  was  general 
manager  of  the  Atlantic  Coast  Line;  when  he  got  to  the  fire 
it  had  not  reached  the  compress;  the  offices  of  defendant  were 
directly  east  of  compress,  and  warehouse  directly  north;  the 
wind  was  blowing  strong  from  southwest  to  northeast;  the 
offices  were  burned,  and  many  of  the  records  of  the  company; 
he  went  below  from  the  offices  and  saw  fire-engine, — the  water 
had  given  out, — and  tried  to  get  it  to  go  down  to  the  river  to 
put  the  hose  in,  but  they  refused;  there  were  a  large  number 
of  cars  between  the  W.,  C,  &  A.  R.  R.  warehouse  and  the 
warehouse  of  defendant;  I  went  there  and  saw  that  if  wo  could 
get  the  cars  out,  we  could  save  the  warehouse;  if  we  could  get 
these  cars  out,  there  would  be  no  danger;  we  got  all  the  cars 
out  but  a  few;  the  lines  became  so  blocked  with  cars  we  could 
not  get  an  engine  down;  got  all  the  hands  we  could,  and 
went  to  pushing  the  cars  out  by  hand;  we  got  all  past  the 
warehouse  but  one  car,  which  we  pushed  up  to  the  end  of 
warehouse,  but  wo  couldn't  push  it  any  further;  then  I  or- 
dered the  locks  to  be  broken,  and  the  doors  to  be  opened;  we 
did  not  have  the  keys  to  the  doors;  the  warehouse  caught 
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from  that  one  car,  and  if  it  could  have  been  moved  cut,  the 
warehouse  would  have  escaped;  the  wind  was  blowing  ob- 
liquely across,  and  fire  only  struck  the  east  end  of  warehouse; 
that  car  was  at  east  end  of  warehouse,  and  set  fire  to  it;  we 
saved  about  six  thousand  dollars  of  goods  by  moving  them 
away  on  lighters,  and  paid  out  a  large  amount  for  lighters  and 
labor  in  saving  the  goods;  the  instant  we  saw  we  could  not 
save  the  warehouse  we  broke  open  the  doors;  there  is  generally 
a  large  accumulation  of  freight  on  Sunday,  and  at  that  time 
Hilton  bridge  was  broken  down,  and  five  or  six  trains  delayed 
here;  there  was  a  very  large  amount  of  goods  in  the  ware- 
houses and  cars;  the  oflBces  and  records  burned  before  the 
warehouse;  we  could  not  concentrate  all  attention  at  any  one 
point;  we  used  all  the  means  at  our  command;  the  oflfices,  the 
warehouses,  the  passenger-sheds,  machine-shops,  cars,  etc.,  of 
the  defendant  were  all  in  jeopardy  from  the  fire  at  the  same 
time;  there  was  about  one  hundred  and  twenty-five  thousand 
dollars  of  goods  in  the  cars  between  the  two  warehouses,  and 
including  the  two  warehouses  and  the  cars,  about  one  hundred 
and  seventy-five  thousand  dollars  or  two  hundred  thousand 
dollars;  the  defendant  had  property  in  danger  from  the  fire 
worth  about  five  hundred  thousand  dollars.  I  did  not  open 
the  doors  of  the  warehouse  sooner,  for  two  reasons:  I  did  not 
think  it  was  in  danger,  and  the  goods  would  have  been 
Btolen. 

John  F.  Divine,  for  defendant,  testified:  I  was  general 
superintendent  of  defendant  at  time  of  fire;  there  was  a  heavy 
wind,  and  fire  made  way  rapidly;  we  had  a  large  amount  of 
freight  accumulated  here  at  the  time;  there  were  from  150  to 
200  cars  on  the  tracks  between  the  two  warehouses;  we  got  all 
the  cars  out  except  a  few  next  to  the  defendant's  warehouse; 
got  hands  and  pushed  these  out,  all  but  one  or  two;  the  ware- 
house caught  from  this  car;  if  this  car  could  have  been  pushed 
out  of  the  way,  the  warehouse  would  not  have  burned;  I 
gave  my  whole  attention  to  moving  out  these  cars,  as  the  best 
means  of  saving  the  warehouse;  there  was  a  quantity  of  pow- 
der in  one  of  the  cars,  but  don't  know  how  much;  as  soon  as 
I  thought  the  warehouse  was  in  danger,  I  broke  locks  of  the 
doors  and  opened  them;  the  wind  was  blowing  towards  the 
east  end  of  warehouse,  and  it  caught  there;  after  the  doors 
were  opened,  we  got  out  all  the  goods  we  possibly  could,  and 
saved  them  by  means  of  lighters;  I  had  no  conversation  with 
the  plaintifif  on  that  day  as  testified  to  by  him. 
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Mr,  Meares  testified  that  during  the  fire  he  saw  persons 
running,  and  heard  them  say  that  there  was  powder  there. 

During  the  examination  in  chief  of  the  plaintiff,  his  coun- 
sel proposed  to  prove  by  him  the  facts  submitted  in  the  fol- 
lowing questions,  which  he  propounded  to  the  witness:  "Were 
not  the  people  at  the  fire  saying  that  the  warehouse  would 
burn,  and  was  not  that  the  general  belief  of  the  by-standers?" 
The  defendant  objected,  and  the  objection  was  sustained.  The 
plaintiff  excepted. 

The  plaintiff  proposed  to  prove  by  another  witness  that  the 
defendant  has  settled  the  claims  of  other  parties  whose  goods 
were  lost  at  the  same  fire,  and  under  similar  circumstances. 
The  defendant  objected;  the  objection  was  sustained,  and  the 
plaintiff  excepted. 

The  plaintiff  prayed  the  following  instructions:  — • 

1.  Defendant,  being  custodian  of  plaintiff's  goods,  was  bound 
to  exercise  such  care  and  diligence  in  saving  them  as  a  per- 
son of  ordinary  prudence  would  exercise  with  reference  to  his 
own  property:  Neal  v.  Railroad,  8  Jones,  482. 

2.  If  defendant  refused  or  failed  to  open  the  warehouse, 
and  attempt  to  save  the  goods,  or  permit  them  to  be  saved, 
when  the  warehouse  was  in  danger,  the  fire  threatening,  and 
there  was  good  reason  to  apprehend  destruction,  it  was  guilty 
of  gross  negligence,  and  the  first  issue  must  be  found  in  the 
affirmative. 

3.  If,  when  the  compress  was  burning,  there  was  a  high 
wind  blowing  in  the  general  direction  of  the  warehouse,  it 
was  negligence  for  the  defendant  to  refuse  to  try  to  save  the 
goods,  or  permit  them  to  be  saved,  and  the  first  issue  must  be 
found  in  the  affirmative. 

4.  If,  when  the  fire  was  raging,  the  circumstances  were  such 
as  to  cause  a  person  of  ordinary  prudence  to  believe  that  the 
warehouse  would  bum,  or  was  in  danger  of  burning,  it  was 
the  defendant's  d  uty  to  try  to  save  the  goods,  and  its  failure 
to  do  so,  until  the  other  warehouse  was  burning,  was  negli- 
gence, and  the  first  issue  must  be  found  in  the  affirmative. 

5.  If  the  defendant  refused  or  failed  to  try  to  save  the 
goods  as  soon  as  it  could  be  seen  that  they  were  in  danger 
from  the  approaching  fire,  it  was  gross  negligence,  and  the 
first  issue  must  be  found  in  the  affirmative. 

6.  To  establish  gross  negligence  on  the  part  of  the  defend- 
ant, it  is  not  incumbent  on  the  plaintiff  to  show  any  fraudu- 
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lent  purpose  or  conduct:   Jones  on   Bailments,  21,  note;   2 
Parsons  on  Contracts,  88. 

7.  If  the  defendant  was  guilty  of  negligence,  it  is  not  ex- 
onerated by  reason  of  the  fact  that  its  own  goods  were  in  the 
warehouse  with  the  plaintiff's:  2  Parsons  on  Contracts,  91, 
and  note. 

8,  Even  though  there  was  reason  to  apprehend  that  open- 
ing the  warehouse  would  result  in  confusing  goods,  miscar- 
riage in  delivery,  or  theft,  this  did  not  excuse  defendant  for 
its  refusal  to  permit  plaintiflf  to  save  his  goods,  if  plaintiff  de- 
manded them. 

The  first,  sixth,  and  seventh  were  given  as  prayed  for.  The 
others  were  not  given  as  asked;  but,  after  stating  the  case, 
the  court  charged  the  jury  as  follows:  — 

It  is  conceded  by  the  plaintiff  that  the  defendant  is  not 
liable  as  a  common  carrier,  but  he  contends  it  is  liable  as  a 
warehouseman.  That  the  defendant  was  a  warehouseman  is 
conceded;  and  the  question  is,  whether  the  defendant  is  liable 
for  the  loss  of  the  goods,  occasioned  by  what  is  conceded  to 
have  been  an  accidental  fire,  originating  elsewhere  than  on 
defendant's  premises,  and  without  any  fault  on  its  part.  If 
the  jury  believe  that  the  goods  were  stored  by  defendant  in  a 
brick  warehouse  with  slate  roof,  which  was  its  usual  place  for 
the  storage  of  its  freight  not  taken  away  by  consignees;  that 
the  fire  was  accidental,  originating  on  the  premises  of  others; 
that  when  the  defendant's  property  was  threatened  with  dan- 
ger by  the  fire  the  defendant  exerted  all  the  means  in  its 
power  to  save  the  warehouse,  by  removing  the  alleged  inter- 
vening box-bars,  and  the  alleged  car-load  of  powder,  and  other 
efforts,  and  by  these  means  decreasing  the  danger  of  the  said 
warehouse,  and  notwithstanding  these  efforts  the  warehouse 
and  goods  were  destroyed, — then,  nothing  further  appearing, 
the  defendant  is  not  liable. 

The  plaintiff  denies  that  the  defendant  used  all  the  means 
in  its  power.  First,  he  says  that  if  the  doors  of  the  warehouse 
had  been  opened  the  goods  could  have  been  saved,  and  that 
there  was  suflScient  force  present  to  have  saved  them.  The 
court  charges  you  that  the  defendant  was  not  bound  to  act  upon 
the  suggestion  or  offers  of  by-standers  as  to  the  particular  man- 
ner in  which  it  should  endeavor  to  save  its  property,  or  that 
which  is  under  its  control,  but  that  it  is  its  duty  to  avail  itself 
of  all  the  means  within  its  reach  to  save  such  property;  and 
upon  this  question  the  jury  may  consider  the  alleged  offer  of 
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assistance,  the  opportunity  of  employing  force,  and  all  the 
circumstances  in  evidence,  and  if,  at  the  time  when  danger 
threatened  the  warehouse,  the  defendant  had  the  means  at 
hand,  and  could  by  their  employment  have  saved  the  goods 
in  the  warehouse,  the  defendant  failed  or  refused  to  employ 
these  means,  it  would  be  liable.  But  if  the  jury  believe  that 
the  fire  was  raging,  and  many  buildings  in  different  parts  of 
the  city  were  in  flames;  that  there  was  a  heavy  wind  blowing 
from  the  southwest  to  northeast;  that  the  warehouse  was  due 
north  of  the  compress;  that  a  large  number  of  persons  of  all 
classes  and  conditions  were  gathered  together  in  the  vicinity 
of  the  warehouse,  and  that  there  was  danger  of  theft;  that  a 
car  loaded  with  a  large  quantity  of  powder  was  blocked  in  on 
the  track  near  the  warehouse,  with  a  number  of  cars  in  front 
of  it;  that  the  fire  was  on  Sunday,  when  all  of  the  employees 
of  the  defendant  were  off  duty  and  away;  that  there  was  a 
large  quantity  of  very  valuable  freight  in  the  cars  and  the 
warehouse;  that  many  cars — one  hundred  and  fifty  in  num- 
ber— were  standing  on  the  track  between  the  two  warehouses; 
that  the  efforts  of  the  superintendent  and  manager  were  prin- 
cipally directed  in  removing  the  powder  first,  and  then  the 
cars;  that  these  were  near  to  the  fire,  and  in  greater  danger 
than  the  warehouse  in  which  were  stored  the  plaintiff's  goods; 
that  several  buildings  of  the  defendant,  including  its  offices, 
containing  all  of  its  records,  at  different  points,  were  on  fire, 
and  that  property  to  the  value  of  about  five  hundred  thousand 
dollars,  belonging  to  the  defendant  and  under  its  charge,  was 
in  danger  and  threatened  by  the  fire;  and  if  the  jury  further 
believe  that,  by  reason  of  these  alleged  circumstances,  all  of 
the  available  force  at  the  defendant's  command  was  being 
used  to  move  the  intervening  cars  and  powder,  and  in  other 
efforts  to  remove  inflammable  matter  between  the  fire  and 
warehouse,  and  that  by  throwing  open  the  doors  of  the  ware- 
house the  goods  therein  would  have  been  exposed  to  a  pro- 
miscuous crowd  and  in  danger  of  theft, — then  the  defendant 
would  not  be  guilty  in  failing  to  open  the  doors  of  the  ware- 
house. 

The  plaintiff  contends  that,  without  regard  to  this,  he  is  en- 
titled to  recover,  because,  after  danger  threatened,  he  requested 
the  defendant  to  open  the  doors  of  its  warehouse  in  order  that 
he  might  remove  his  goods.  This  request  is  denied,  and  the 
burden  of  proof  is  on  the  plaintiff  to  show  that  he  made  such 
request.    If  you  find  there  was  such  a  request,  then  the  court 
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charges  that  it  was  the  duty  of  persons  having  freight  in  such 
warehouse  to  apply  for  its  delivery  during  business  hours  and 
on  business  days  (counsel  conceded  at  this  stage  of  the  charge 
that  the  demand,  if  any,  was  made  on  Sunday,  and  that  Sun- 
day was  not  a  proper  day  for  the  delivery  of  freight  by  defend- 
ant in  the  ordinary  course  of  business);  and  if,  when  such 
demand  was  made  to  open  the  doors,  all  of  the  available  force 
of  defendant  was  engaged  in  protecting  its  property  and  that 
of  others  in  its  custody  which  was  in  more  imminent  danger, 
and  that  under  the  circumstances  it  had  not  the  proper  force 
to  make  a  safe  delivery  of  the  plaintiff's  property  in  the  ware- 
house, and  that  opening  or  breaking  open  the  doors,  the  key 
not  being  there,  it  is  alleged,  and  allowing  the  plaintiff  to  re- 
move his  goods,  would  have  exposed  a  large  amount  of  goods 
in  said  warehouse  to  theft  or  miscarriage,  and  defendant  was 
in  good  faith  using  all  of  its  available  means  in  protecting 
property  in  more  imminent  danger;  that  the  fire  was  raging, 
and  many  buildings  in  different  parts  of  the  city  were  in 
flames;  that  there  was  a  heavy  wind  blowing  from  the  south- 
west to  the  northeast;  that  the  warehouse  was  due  north  of  the 
compress;  that  a  large  number  of  persons  of  all  classes  and 
conditions  were  gathered  together  in  the  vicinity  of  the  ware- 
house, and  that  there  was  danger  of  theft;  that  a  car  loaded 
with  a  large  quantity  of  powder  was  blocked  in  on  the  track 
near  the  warehouse,  with  a  number  of  cars  in  front  of  it;  that 
the  fire  was  on  Sunday,  when  all  of  the  employees  of  the  de- 
fendant were  off  duty  and  away;  that  there  was  a  large  quan- 
tity of  very  valuable  freight  in  the  cars  and  the  warehouse; 
that  many  cars — one  hundred  and  fifty  in  number — were 
standing  on  the  track  between  the  two  warehouses;  that  the 
efforts  of  the  superintendent  and  manager  were  principally 
directed  in  removing  the  powder  first,  and  then  the  cars;  that 
these  were  nearer  to  the  fire  and  in  greater  danger  than  the 
warehouse  in  which  were  stored  the  plaintiff's  goods;  that  sev- 
eral buildings  of  the  defendant,  including  its  offices,  contain- 
ing all  of  its  records,  at  different  points,  were  on  fire,  and  that 
property  to  the  value  of  about  five  hundred  thousand  dollars, 
belonging  to  the  defendant  and  under  its  charge,  was  in  danger 
and  threatened  by  the  fire;  and  if  the  jury  further  believe  that, 
by  reason  of  these  alleged  circumstances,  all  of  the  available 
force  at  the  defendant's  command  was  being  used  to  move  the 
intervening  cars  and  powder,  and  in  other  efforts  to  remove 
inflammable  matter  between  the  fire  and  the  warehouse, — then 
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the  defendant  was  under  no  obligation  to  open  its  doors  to  the 
plaintiff. 

But  if,  under  the  circumstances,  you  believe  that  the  de- 
fendant had  the  means  to  have  safely  delivered  to  the  plain- 
tiflf  his  goods,  or  that  opening  the  door  and  permitting  him  to 
receive  the  same  would  not,  under  the  circumstances,  have 
probably  exposed  the  other  property  stored  in  the  warehouse 
to  theft,  then  the  defendant  is  liable. 

There  was  a  verdict  in  favor  of  the  defendant,  and  the 
plaintiff  moved  for  a  new  trial:  1.  Because  of  the  exclusion 
of  testimony, — see  exceptions;  2.  Because  of  the  refusal  of 
the  court  to  give  instructions  as  asked;  3.  Because  of  errors 
in  the  charge  as  given. 

The  motion  was  overruled,  and  judgment  rendered  in  favor 
of  the  defendant.    The  plaintiff  appealed. 

The  aspect  of  the  case,  pressed  with  most  earnestness  in  the 
argument  here,  grows  out  of  the  fact  that  the  plaintiff,  at  a 
time  when  the  goods  could  have  been  removed  with  safety, 
was  not  allowed  to  enter  the  warehouse  and  take  possession  of 
his  own  for  that  purpose;  and  it  is  assigned  as  error  that  the 
instruction  numbered  2  in  those  requested  by  the  plaintiff 
to  be  given  to  the  jury  was  refused.  The  others  following, 
and  denied,  are  substantially  embodied  in  that,  and  need  not 
be  separately  considered.  In  place  of  these,  the  charge  of 
the  court  is  fully  set  out,  and  seems  to  us  to  more  fairly 
present  the  merits  of  the  controversy,  as  developed  in  the  evi- 
dence, to  the  minds  of  the  jury.  The  law  is  there  laid  down, 
both  carefully  and  with  much  accuracy,  well  calculated  to  aid 
and  guide  the  jury  to  a  just  verdict.  It  certainly  does  not 
necessarily  follow  that  a  want  of  due  regard  to  the  rights  and 
interests  of  the  plaintiff  is  manifested  in  the  refusal,  at  the 
time  of  the  conflagration,  under  the  attendant  circumstances, 
when  it  was  hoped  the  efforts  then  made  to  stay  the  progress 
of  the  fire  would  be  successful,  and  the  warehouse  and  what 
it  contained  be  saved,  to  throw  open  its  doors  and  expose  them 
to  increased  hazard  from  entering  sparks  and  depredation  of 
others.  The  defendant  owed  no  less  a  duty  to  others  than  to 
the  plaintiff,  and  its  efforts,  with  all  the  forces  at  command, 
seemed  to  have  been  directed  to  the  preservation  of  all  the 
goods  in  its  custody. 

The  plaintiff  was  present  to  look  after  his,  but  other  owners 
were  not  there;  and  it  was  not  an  unreasonable  apprehension 
that  opening  the  house  and  giving  indiscriminate  access  to 
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the  goods  therein  deposited  would  result  in  a  much  greater 
loss. 

There  were,  moreover,  as  is  proved,  a  large  number  of  cars 
blocking  up  the  way, — 150  or  more, — and  a  large  quantity  of 
gunpowder  in  some  of  them,  and  the  efforts  of  the  men,  under 
the  direction  of  the  officers,  were  mainly  made  to  remove 
them,  so  that  the  flame  passing  along  them  might  be  arrested 
before  reaching  the  warehouse,  and  this  was  wellnigh  accom- 
plished, only  one  or  two  left,  which  it  was  found  impracticable 
to  move  in  time,  and  through  these  the  fire  was  communicated 
to  the  warehouse.  According  to  the  superintendent,  if  the 
cars  could  have  been  removed,  the  warehouse  would  not  have 
been  burned.  It  is  unnecessary  to  repeat  the  testimony  as 
it  is  set  out  in  full,  but  it  tends  to  show  energetic  and  well- 
directed  efforts  to  save  the  large  property  of  others  in  its 
hands  and  its  own  from  the  spreading  and  consuming  ele- 
ment that  was  devouring  houses  all  around,  and  we  do  not  see 
any  error  in  the  charge  of  the  court  in  regard  to  its  responsi-? 
bility.  It  must  not  be  forgotten  that  one's  judgment  under 
such  trying  circumstances  is  not  as  calm  and  deliberate  in 
determining  what  then  ought  to  be  done  as  afterwards  upon 
a  retrospect  would  have  promised  better  results,  and  this 
sefvere  rule  of  liability  does  not  rest  upon  the  custodian  of 
another's  property.  If  an  honest  and  reasonable  effort  is 
made,  suggested,  at  the  time,  as  the  best  line  of  action  to  be 
pursued,  and  this  in  good  faith,  and  of  this  the  peril  to  the 
defendant's  property  gives  full  assurance,  it  exonerates  from 
liability  for  loss.  The  warehouse,  built  of  brick,  and  its  roof 
slate-covered,  seems  to  have  been  deemed  wellnigh  fire-proof; 
and  even  now,  in  reviewing  the  past,  it  is  not  clear  that  the 
plaintiff  should  have  been  permitted  to  take  away  his  goods, 
and  thereby  endanger,  if  not  insure  the  destruction  of,  the 
other  goods;  and  if  it  were  otherwise,  and  that  the  servants 
of  the  company  erred  in  their  action,  it  could  hardly  be  im- 
puted as  negligence  in  them  to  so  act  upon  an  honest,  though 
it  may  turn  out  to  be  a  mistaken,  judgment. 

But  the  law  is  so  fairly  left  to  the  jury  in  the  charge  that 
nothing  is  required  of  us  in  support  of  its  correctness.  But 
little  aid  can  assuredly  be  derived  from  adjudged  cases,  as 
the  facts  are  seldom,  if  ever,  the  same,  and  the  question  of 
culpable  neglect  must  in  each  case  depend  upon  its  own  facts. 
It  must  be  declared  that  there  is  no  error,  and  the  judgment 
is  afi&rmed. 
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Wabehousemen,  Dxttibs  and  Liabilities  Gbneballt:  See  the  extended 
note  to  Schmidt  v.  Blood,  24  Am.  Dec.  145-160;  and  see  particniaxly,  aa  to 
liability  for  loss  by  fire,  Id.  155,  and  Aldrich  v.  Boston  etc.  W.  Co.,  100  Mass. 
31;  97  Am.  Dec.  74;  1  Am.  Rep.  76. 
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[100  NoBTH  Cabouna,  443.J 

Request  fob  Instbuotions  may,  under  the  North  Carolina  code,  section 
415,  be  disregarded  by  the  judge,  where  they  are  not  put  in  writing  and 
signed. 

Seduction  undeb  Pbomise  op  Mabbiage.  —  iNSTBtrcrioN  that  there  waa 
no  evidence  to  go  to  the  jury  in  support  of  an  indictment  for  seduction 
under  promise  of  marriage  may  properly  be  refused,  where  there  is  evi- 
dence that  a  child  was  born  to  the  prosecutrix,  that  it  resembled  the  ac- 
cused, that  he  admitted  the  promise  of  marriage,  but  said  it  was  only 
made  as  a  piece  of  "  devilment,"  and  the  virtuous  character  of  the  prose- 
cutrix is  conceded. 

EviDENOB. — Upon  Tbiai,  of  Accused  fob  Seduction  undeb  Pbomisb  of 
Mabbiage,  Child  may  be  Shown  to  the  Juby  to  enable  them  to  trace 
resemblance  to  alleged  father,  and  they  may  take  into  consideration  its 
appearance  for  that  purpose. 

Instbuction  is  not  made  erroneous  by  the  insertion  by  the  court  of  tho 
single  word  "from"  between  the  words  "believe  "and  "the  "in  a  re- 
quested charge  commencing,  "If  the  jury  believe  the  testimony  of," 
this  being  the  only  modification  or  change  made;  it  is  the  province  of  tho 
jury  to  interpret  and  say  what  is  proved  by  the  witnesses. 

Consent,  if  Seduction  be  Pboved,  is  No  Defense  to  an  indictment  on* 
der  the  North  Carolina  statute  (Acts  1885,  c.  248)  for  seduction  under 
promise  of  marriage.  The  statute  plainly  contemplates  a  seduction 
brought  about  by  means  of  a  promise  of  marriage  in  the  nature  of  a 
deceit. 

Attomey-Oeneralf  and  Theodore  F.  Klutz^  for  the  state. 

R.  F.  Armfield  and  L.  S.  Overman,  for  the  defendant. 

Smith,  C.  J.  The  defendant  is  charged  with  violating  the 
act  of  March  6,  1885,  chapter  248,  which  is  in  these  words: — 

"  That  any  man  who  shall  seduce  an  innocent  and  virtuous 
woman  under  promise  of  marriage  shall  be  guilty  of  a  crime, 
and  upon  conviction  thereof  shall  be  fined  or  imprisoned,  at 
the  discretion  of  the  court,  and  may  be  imprisoned  in  the  peni- 
tentiary not  exceeding  the  term  of  five  years;  provided,  how- 
ever, that  the  unsupported  testimony  of  the  woman  shall  not 
be  sufficient  to  convict;  provided,  further,  that  marriage  be- 
tv^een  the  parties  shall  be  a  bar  to  further  prosecution  under 
this  act." 
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The  indictment,  pursuing  substantially  the  terms  of  the 
enactment,  charges  that  the  defendant,  at  the  time  and  place 
mentioned,  "  did  unlawfully,  willfully,  and  feloniously  seduce 
one  J.  S.  Wilkerson,  an  innocent  and  virtuous  woman,  under 
the  promise  of  marriage,  against,"  etc.,  and  the  accused,  being 
tried  upon  his  plea  of  not  guilty,  was  convicted  by  the  jury. 
The  testimony  before  the  jury  was  to  this  effect:  — 

The  prosecutrix  testified  that  she  was  twenty-eight  years  of 
age,  and  was  living  with  her  father,  as  she  had  lived  with  him 
during  her  whole  life,  except  when  she  was  with  a  married 
sister,  Mrs.  Earnhardt,  taking  care  of  her  small  children,  dur- 
ing which  interval,  about  two  years  since  September  last,  she 
first  met  and  formed  the  defendant's  acquaintance;  that  in 
about  two  weeks  afterwards  she  met  him  again,  and  at  his 
first  visit  to  her  an  engagement  to  marry  was  entered  into,  to 
wit,  on  February  24th,  and  the  marriage  was  to  come  in  the 
spring  following;  that  witness  was  to  go  to  the  house  of  Good- 
man, another  married  sister,  and  thence  with  the  defendant 
proceed  to  Statesville  and  be  married,  and  that  she  carried 
her  clothes  to  the  place  in  order  to  carry  the  agreement  into 
eflfect,  but  defendant  failed  to  come;  that  in  January  or  Feb- 
ruary, 1887,  after  the  arrangement,  she  first  submitted  to  his 
embraces,  and  they  had  sexual  connection ;  that  this  was  ac- 
complished in  a  room  at  night,  no  one  else  there,  though  her 
parents  were  in  an  adjoining  room,  while  witness  was  sitting 
in  a  chair,  and  he,  at  the  time,  saying  there  was  no  harm  in 
it,  as  they  were  engaged. 

On  cross-examination,  she  stated  that  the  defendant  was 
upon  his  knees,  with  one  hand  over  her  mouth,  and  the  other 
around  her  person;  that  it  occurred  twice  in  the  same  way, 
and  in  each  case  against  her  will,  and  she  was  told  by  him  to 
keep  it  a  secret;  that  a  child  was  born,  the  result  of  their  in- 
tercourse, about  the  1st  of  October,  and  he  was  the  father,  as 
she  had  "  never  had  anything  to  do  with  any  other  man  at 
any  time  in  her  life  ";  that  his  visits  to  her  were  about  every 
two  weeks  for  some  two  months,  and  afterwards  he  came  to 
her  father's  house  for  several  weeks. 

The  corroborative  evidence  ofiered  by  the  state  was,  in  gen- 
eral terms,  as  follows:  — 

The  justice  of  the  peace,  who  issued  the  warrant,  detailed  a 
similar  statement  of  facts  made  to  him  as  to  the  marriage 
agreement,  —  the  time  when  made  and  to  be  performed,  and 
the  time  and  manner  of  the  seduction. 
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The  additional  supporting  evidence  under  the  statutory  re- 
quirements was  this:  — 

John  S.  Wilkerson,  the  father  of  the  prosecutrix,  swore  that 
the  defendant  came  to  his  yard  on  the  first  Sunday  in  May, 
at  sun-down;  would  not  come  into  the  honse,  but  called  wit- 
ness out,  as  he  said  he  wished  to  have  some  private  talk  with 
him;  said  he  had  heard  that  I  was  mad  with  him,  and 
witness  answered:  "Horton,  you  know  what  is  the  matter; 
Sarah  has  caught  cold,  or  is  in  the  family  way."  Defendant 
replied  he  knew  what  would  relieve  her;  that  he  had  learned 
it  from  a  young  doctor,  and  witness  need  not  tell  any  one. 
He  then  gave  the  prescription,  and  "admitted  having  promised 
to  marry  Sarah,  but  said  he  did  it  out  of  devilment,  as  many 
other  young  men." 

The  prosecutrix  was  supported  in  her  testimony  about  go- 
ing to  the  house  by  the  latter,  and  her  purpose  in  so  doing. 

The  child  was  then  exhibited  to  the  jury  by  Mrs.  Yost,  who 
testified  to  her  knowing  the  defendant,  and  the  resemblance  it 
bore  to  him. 

To  the  introduction  of  the  child  before  the  jury  defendant's 
counsel  objected;  but  the  objection  was  overruled,  the  court 
telling  the  jury  that  the  resemblance  was  not  evidence  of  a 
promise  of  marriage,  and  seduction  following  it,  but  was 
merely  corroborative  of  the  fact  of  sexual  connection  between 
the  parties,  and  thus  only  to  be  considered  by  them. 

The  defendant,  examined  on  his  own  behalf,  denied  that  he 
had  ever  promised  to  marry  the  prosecutrix,  or  had  sexual 
intercourse  with  her;  admitted  being  at  her  father's  house 
at  the  time  stated  by  her,  and  remaining  in  the  room  after 
the  father  had  gone  to  bed,  the  door  not  being  shut;  his 
visit  to  the  latter  in  May;  but  he  did  not  say  he  had  agreed 
to  marry  his  daughter. 

The  general  character  of  the  prosecutrix  was  admitted  by 
the  defendant  to  be  good. 

Defendant's  counsel  verbally  asked  a  ruling  that  there  was 
no  evidence  to  go  to  the  jury  in  support  of  the  charge  con- 
tained in  the  indictment.  Under  the  rules  of  practice,  this 
request  was  disregarded. 

Written  instructions  were  then  asked,  as  follows:  — 

If  the  jury  believe  the  testimony  of  Sarah  Wilkerson,  that 
the  defendant  accomplished  his  purpose  upon  her  person  by 
force,  he  having  one  hand  upon  her  mouth  to  keep  her  from 
crying  out,  and  the  other  around  her  body  while  sitting  in  the 
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chair,  and  all  the  time  resisting,  and  she  never  consenting  to 
the  intercourse,  defendant  is  not  guilty. 

The  instruction  was  given  with  a  single  change  in  the 
insertion  of  the  word  "  from  "  between  the  words  "  believe  " 
and  "the  testimony,"  in  the  first  line,  and  this  addition:  "If 
the  defendant  committed  a  rape,  he  cannot  be  guilty  of  seduc- 
tion; but  you  are  the  judges  of  the  testimony,  and  will  give 
just  such  weight  to  each  part  as  you  think  it  deserves,  and 
upon  the  whole  evidence  say  how  the  truth  of  the  matter  is. 
If  she  was  seduced,  or  made  only  a  slight  resistance  and  then 
consented,  relying  on  defendant's  promise  of  marriage,  and 
was  an  innocent  woman,  the  defendant  would  be  guilty.  If 
there  was  no  sexual  intercourse,  or  if  it  was  brought  about  by 
force,  or  she  was  not  an  irmocent  woman,  in  either  of  the  cases 
he  would  not  be  guilty.  The  burden  of  proof  is  on  the  state 
to  satisfy  the  jury  beyond  a  reasonable  doubt:  1.  That  the 
defendant  procured  the  carnal  intercourse;  2.  That  he  did 
so  under  a  promise  of  marriage;  and  3.  That  she  was  an  inno- 
cent woman.  By  the  words  an  "innocent  woman,"  the  law 
means  a  woman  who  has  never  had  previous  illicit  intercourse 
with  any  man.  If  the  jury  are  satisfied  of  these  three  facts 
beyond  a  reasonable  doubt,  they  will  find  a  verdict  of  guilty; 
if  not  BO  satisfied  beyond  a  reasonable  doubt  as  to  any  one  of 
them,  the  verdict  should  be  an  acquittal." 

The  jury  were  the  sole  judges  of  the  evidence  and  the  credit 
to  be  given  to  it,  the  court  having  no  right  to  intimate  any 
opinion  as  to  the  fact.  The  defendant  was  convicted,  and 
after  the  denial  of  the  motion  for  a  new  trial  upon  the  errors 
assigned,  and  noted  in  the  record  and  judgment  pronounced 
on  the  verdict,  the  defendant  appealed. 

This  somewhat  extended  rehearsal  of  the  evidence  and  of 
the  charge  is  deemed  necessary  to  an  intelligent  presentation 
of  the  alleged  errors  upon  which  we  are  requested  to  pass. 

1.  The  refusal  to  given  the  unwritten  charge.  It  is  ex- 
pressly provided  in  the  code,  section  15,  that  instructions  re- 
quested shall  be  put  in  writing  and  signed,  and  if  not,  "  the 
judge  may  disregard  them."  This  was  the  course  pursued, 
and  the  counsel  had  opportunity  to  put  the  proposed  charge  in 
writing,  and  remove  this  impediment  out  of  the  way.  But  if 
it  be  supposed  that  the  statute  applies  not  to  criminal  but  to 
civil  suits  only,  there  is  no  error  in  the  refusal  to  give  the  in- 
structions demanded. 

There  was  evidence,  not  only  that  coming  from  the  prose- 
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cutrix  only,  but  from  other  Bources  in  support  of  hers,  and 
that  in  all  of  the  essential  particulars  constituting  the  offense 
defined  in  the  act.  The  birth  of  the  babe  proved  the  inter- 
course with  some  one,  and  its  features  and  general  appearance 
point  to  its  paternity. 

The  defendant  admitted  his  promise  to  make  her  his  wife, 
and  his  denomination  of  his  conduct  as  a  piece  of  "devil- 
ment," such  as  many  young  men  practice,  is  an  implication, 
at  least,  that  he  had  effected  his  purpose  by  means  of  the 
promise. 

The  virtuous  character  and  conduct  of  the  prosecutrix  was 
proved  and  conceded,  so  the  testimony  of  the  injured  was  not 
"unsupported,"  but  derived  confirmation  from  that  of  others, 
as  the  statute  prescribes. 

2.  The  second  exception  is  to  the  exhibition  of  the  person  of 
the  child  for  the  jury  to  see,  and  trace  any  likeness  it  bore  to 
the  defendant.    , 

This  precise  objection  was  made  to  the  court's  telling  the 
jury  "  that  they  could  take  into  consideration  the  appearance 
of  the  child,  and  give  it  whatever  weight  it  thought  it  entitled 
to,"  in  State  v.  Woodruff,  67  N.  C.  89,  and  this  court  declared 
that  there  was  no  error  in  this  part  of  the  charge.  This  was 
said  in  a  bastardy  proceeding  upon  a  question  of  paternity, 
and  upon  the  same  issue  the  child  was  introduced  in  this 
case. 

8.  The  last  exception  is  to  the  modification  of  the  instruc- 
tion given  at  the  instance  of  the  accused,  and  in  one  view  is 
entirely  groundless.  It  is  the  province  of  the  jury  to  interpret 
and  say  what  is  proved  by  the  witnesses,  and  this  is  the  re- 
sult of  the  interpolation  of  the  preposition  "from,"  nor  was  the 
law  incorrectly  laid  down  in  what  follows. 

The  statute  plainly  contemplates  a  seduction,  brought 
about  by  means  of  a  promise  of  marriage,  in  the  nature  of  a 
deceit.  The  testimony  fully  warrants  this  inference,  for  the 
defendant  induces  assent  by  what  he  said  about  their  contract 
relations,  and  his  statement  to  the  father  that  this  was  re- 
sorted to  to  overcome  her  reluctance  as  a  chaste  and  upright 
maiden:  2  Wharton's  Criminal  Law,  sees.  2073,  2678  a. 
Consent,  too,  if  seduction  be  proved,  is  no  defense,  nor  that 
natural  unwillingness  a  virtuous  woman  feels  against  such 
self-abasement  of  which  he  speaks,  when  in  fact  it  at  last 
yields  to  the  importunity  of  one  expected  soon  to  be  a  hus- 
band. 
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The  court  satisfactorily  presented  the  case  to  the  jury  in 
this  aspect  of  it,  and  no  just  grounds  of  complaint  are  fur- 
nished to  the  accused. 

There  is  no  error,  and  the  judgment  is  affirmed. 

Skduction  as  a  Crimhtai.  Otfensb,  Gknerallt:  See  th«  extended  note 
to  State  V.  Catron,  87  Am.  Deo.  405-411. 

Iir  Proseoutioks  tos  Seduction  and  Bastabdt  Pbooesdings,  child 
may  be  shown  to  jury  when  of  age  which  will  enable  jury  to  judge  of  re« 
semblance:  Clarh  v.  Bradstreet,  80  Me.  454;  ante,  p.  221,  and  note;  bat  not 
when  the  child  is  a  mere  infant:  Id.;  aa  in  the  case  of  a  child  three  months 
of  age:  State  v.  Dai\fortJit  48  Iowa,  43;  30  Am.  Bep.  387. 


State  v,  Nabeows  Island  Club. 

[100  NOBTB  Casouna,  477.J 

Kavigabls  Watebs.  —  Although  rivers,  lakes,  etc.,  are  not  strictly  pnblio 
waters,  yet  if  they  are  navigable  in  fact  the  pnblio  have  a  right  to  their 
use.  Snch  waters  are  treated  as  pubUci  juris  in  so  far  as  they  may  be 
properly  used  for  the  purposes  of  navigation  in  their  natural  state. 

OwHXB  or  Bed  to  Bjveb,  etc.,  Nayioablb  in  Fact  may  use  the  land 
and  whatever  is  incident  to  it,  including  water  over  it,  in  any  lawful 
way,  but  may  not  in  so  doing  impede  or  materially  interfere  with  navi* 
gation. 

Ivdictmsnt  fob  OBaTBUCTiNQ  NAVIGABLE  Watebcottbsb  must  charge  that 
such  obstruction  was  not  "for  the  purpose  of  utilizing,"  etc.,  where 
statute  prohibits  the  willful  obstructing  such  waters,  "except  for  the 
purpose  of  utilizing  water  as  a  motive  power."  Bat  obstructing  waters 
navigable  in  fact  is  indictable  at  common  law,  however,  under  the  com* 
mon-law  form. 

Byidence. — It  is  not  Neoessabt  that  Obstbuotions  in  the  Wat  ov 
Navigation  shouid  have  Actxtallt  Intebpebed  with  or  Done  It 
Injxtbt  to  Ben  deb  Them  a  Nuisance;  it  is  sufficient  if  navigation 
was  thereby  rendered  less  convenient,  secure,  and  expeditious.  So  iron 
posts  set  in  bed  of  navigable  river  may  obstruct  navigation,  although  no 
vessel  has  sustained  actual  injury  therefrom;  and  evidence  that  some 
particular  vessel  had  sufifered  harm  is  not  required. 

Attorney-General,  for  the  state. 
L.  D.  Starke,  for  the  defendant. 

Merrimon,  J.  We  need  not  decide  whether  the  grant  from 
the  state,  under  which  the  defendant  claims  title  to  the  land 
covered  by  the  water  called  "  Big  Narrows,"  charged  in  the 
indictment  to  have  been  obstructed,  was  or  was  not  void. 
The  evidence  produced  on  the  trial  went  directly  to  prove, 
and  the  jury  found  by  their  verdict,  that  the  water  was  part 
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of  a  navigable  Bound,  and  that  it  was  in  fact  navigable  for  a 
large  class  of  useful  vessels,  and  had  been  used  by  the  public 
for  the  purposes  of  navigation  for  a  long  while, — twenty-five 
or  thirty  years,  and  •perhaps  longer.  If  the  water  referred  to 
was  thus  navigable,  the  public  had  the  right  to  use  the  same 
for  the  purposes  of  a  highway  and  navigation,  notwithstand- 
ing the  defendant  may  have  been  the  owner  of  the  bed  of  the 
river  or  sound.  In  that  case,  it  was  not  material  for  the  jury 
to  inquire  whether  the  defendant  was  such  owner  or  not. 

Navigable  waters  are  natural  highways, — so  recognized  by 
government  and  the  people, — and  hence  it  seems  to  be  accepted 
as  a  part  of  the  common  law  of  this  country,  arising  out  of 
public  necessity,  convenience,  and  common  consent,  that  the 
public  have  the  right  to  use  rivers,  lakes,  sounds,  and  parts 
of  them,  though  not  strictly  public  waters,  if  they  be  navigable 
in  fact,  for  the  purposes  of  a  highway  and  navigation,  em- 
ployed in  travel,  trade,  and  commerce.  Such  waters  are 
treated  as  puhlici  juris  in  so  far  as  they  may  be  properly 
used  for  such  purposes  in  their  natural  state.  The  public 
right  arises  only  in  case  of  their  navigability.  Whether  they 
are  navigable  or  not  depends  upon  their  capacity  for  substan- 
tial use  as  indicated.  They  can  be  so  used  only  for  the  free 
passage  of  vessels;  the  public  have  only  the  right  of  naviga- 
tion. The  title  to  the  bed  of  the  river,  lake,  or  sound  in  such 
case,  and  all  special  privileges  and  advantages  incident  thereto, 
vest  and  remain  in  the  owner  thereof,  subject  only  to  the  pub- 
lic easement.  He  may  use  the  land,  and  whatever  is  incident 
to  it,  including  the  water  over  it,  in  such  lawful  way  as  he 
will,  if  in  so  doing  he  does  not  impede  or  interfere  materially 
with  navigation.  The  limited  right  of  the  public  is  para- 
mount, and  shall  not  be  abridged:  Broadnax  v.  Bakery  94 
N.  C.  675;  65  Am.  Rep.  633;  Hodges  v.  Williams,  95  N.  C. 
831;  59  Am.  Rep.  242;  Gould  on  Waters,  sees.  86,  87, 90,  110; 
Wood  on  Nuisances,  sees.  576,  577,  579,  580. 

The  learned  counsel  for  the  appellant  pressed  upon  our 
attention  State  v.  Glen,  7  Jones,  321,  as  an  authority  favor- 
ing strongly  the  absolute  right  of  the  owner  of  the  whole  bed 
of  the  river.  This  is  certainly  a  misapprehension  of  the  real 
meaning  of  that  case.  The  river  to  which  it  referred  was 
ascertained  to  be  unnavigable,  and  the  case  does  not  contra- 
vene what  we  have  here  said.  Indeed,  the  court  recognized 
the  public  right  in  case  of  the  navigability  of  the  stream.  It 
Bald:  "Ab  the  riparian  proprietor  of  the  land  on  both  sides  of 
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the  stream,  he  is  clearly  entitled  to  the  soil  entirely  across  the 
river,  subject  to  an  easement  in  the  public,  for  the  purposes  of 
the  transportation  of  lime,  flour,  and  other  articles  in  flats  and 
canoes."  It  appeared  that  flat-boats  were  occasionally  used 
in  transporting  the  articles  named. 

It  seems  that  the  pleader  intended  that  the  indictment 
should  charge  an  ofiense  under  the  statute  (Code,  sec.  1123) 
prohibiting  the  obstruction  of  watercourses,  but  it  cannot  be 
sustained  for  such  purpose,  because  that  statute  provides 
that  "if  any  person  shall  willfully  fell  any  tree,  or  willfully 
put  any  obstruction,  except  for  the  purposes  of  utilizing  water 
as  a  motive  power,  on  any  branch,  creek,"  etc.,  and  the  indict- 
ment does  not  charge,  as  it  should  do,  that  the  obstruction 
charged  was  not  "for  the  purpose  of  utilizing,"  etc.  Such 
charge  is  essential;  without  it,  it  might  be  the  obstruction 
was  for  a  lawful  purpose,  and  there  would  be  no  ofiense:  Stats 
v.  Norman,  2  Dev.  222;  State  v.  Tomlinson,  77  N.  C.  628; 
Archbold's  Criminal  Pleadings,  25.  Moreover,  it  may  be 
doubted  whether  the  statute  was  intended  to  embrace  thia 
and  like  cases. 

But  to  obstruct  a  navigable  water  like  that  in  question  is 
indictable  at  common  law,  and  we  think  the  indictment  should 
be  upheld  as  sufficient  to  charge  the  common-law  ofiense: 
State  V.  Parrott,  71  N.  C.  311;  17  Am.  Rep.  6. 

We  cannot  doubt  that  the  iron  posts — from  two  to  three 
inches  in  diameter — set  in  the  earth  under  the  water,  and 
standing  perpendicularly  through  and  several  feet  above  it,  at 
the  places  and  as  described  by  the  witnesses  on  the  trial, 
were  dangerous,  per  se,  to  the  class  of  vessels  that  passed  and 
repassed  through  the  waters  mentioned  in  the  indictment. 
They  were  a  standing  menace  to  navigation;  and  though  it  did 
not  appear  in  evidence  that  any  vessel  had  sufiered  harm  from 
them  in  the  nature  of  the  matter,  many  vessels  might  have 
done  so,  and  the  evidence  tended  so  to  prove,  and  the  jury  so 
found.  It  is  not  necessary  that  obstructions  placed  in  the  way 
of  navigation  should  have  actually  interfered  with  and  done 
it  injury  to  render  them  a  nuisance;  it  is  sufficient  to  make 
them  such  if  they  rendered  such  navigation  less  convenient, 
less  secure,  and  less  expeditious;  it  must  be  free  and  unob- 
structed by  artificial  impediments  or  dangers:  Wood  on  Nui- 
eances,  sees.  607,  608,  613. 

The  court  should  have  instructed  the  jury  that  if  the  iron 
poets  were  such  as  described,  and  were  set  in  the  way  of  navi- 
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gation,  as  charged  in  the  indictment,  they  constituted  a  nui- 
sance; but  any  error  in  this  respect  was  cured  by  the  verdict 
of  guilty. 

The  instructions  of  the  court  to  the  jury  were  quite  as  fa- 
vorable to  the  defendant  as  it  was  entitled  to  have,  and  the 
judgment  must  be  affirmed. 

BiOHT  OF  Public  to  Usb  ov  Kavioablb  Stskam  as  Hiohwat,  and 
remedies  available  to  viiidicate  right:  See  extended  note  to  Davia  r.  Wiaelmo, 
81  Am.  Deo.  582-«8& 
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PlOKENS    V.    KnISBLT. 
129  Wbst  ViBoimA,  LI 
Im  Taking  axtd  CKRi'irymo  AcENowLEDouKirrs  ov  Deeds  ot  Mabbied 
Women,  a  Litebai.  Compliance  with  the  statute  ia  not  essential,  but 
a  substantial  compliance  ia  exacted. 
In  Ceetifioatb  or  Aoknowledoment  by  a  Marbtkp  Woman,  the  words 
"willingly  acknowledged  the  same  "  must  be  treated  as  the  equivalent 
of  the  words  "willingly  executed  the  same,"  prescribed  in  the  statutory 
form  of  acknowledgment. 

OEBTinOATE  07  ACKNOWLEDGMENT  07  DeBD  BT  A    MaBBTKD  WoMAN  MAT 

BE  Impeached  and  Avoided  by  proving  that  she  never  in  fact  ap- 
peared before  the  officer,  or  acknowledged  the  deed  to  him;  and  this 
rule  will  be  enforced  against  an  innocent  purchaser  without  notice  that 
the  certificate  is  false.  But  if  she  appeared  before  the  officer  for  the 
purpose  of  making  the  acknowledgment,  and  attempted  to  do  in  some 
manner  what  the  law  required  to  be  done,  the  certificate  is  conclusive  of 
the  facts  therein  stated,  as  regards  innocent  purchasers. 

Evidence  to  Impeach  the  Acenowledoment  of  a  Deed  should  be  or 
THE  Clearest,  Stronqest,  and  Most  CoNviNOiNa  ChabactEb.  It 
should  be  almost  as  strong  as  that  required  to  correct  an  alleged  mistake 
in  a  deed,  and  should  not  be  loose,  equivocal,  or  open  to  reasonable 
doubt  or  opposing  presumptions. 

Witness,  Competency  of,  —  Justice  or  the  Peace  is  a  Competent  Wit- 
ness to  impeach  a  certificate  of  acknowledgment  signed  by  him;  and 
his  testimony  may  be  received  to  prove  that  the  grantor  never  appeared 
before  him,  nor  acknowledged  the  deed. 

Husband  or  Wife  may,  under  the  STATirrES  or  West  Virginia,  Give 
Evidence  fob  ob  against  Each  Otheb  in  any  civil  action  or  proceed- 
ing, except  that  neither  may  disclose  any  confidential  communication 
made  to  him  or  her  during  marriage. 

Competency  of  Testimony  is  to  be  Detebmined  by  the  Statutes  in 
FoBCE  at  the  time  it  is  read  in  evidence,  rather  than  by  tlw  statnte  ex- 
isting when  the  evidence  was  taken. 
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Debt  of  Genebal  Cbebitob  of  Mabbieb  Woman  does  not  CoNsimrrB 
Any  Lien  or  charge  upon  her  separate  estate  prior  to  the  institution  of 
a  suit  to  subject  such  estate  to  the  payment  of  such  debt.  Her  general 
creditors  have  no  priority  over  one  another,  unless  it  be  acquired  by  su- 
perior diligence  in  proceeding  to  obtain  satisfaction. 

J.  H.  Woods  and  F.  Woods,  for  the  appellant. 
Dayton  and  Dayton,  for  the  appellees. 

Johnson,  President.  On  the  twenty-eighth  day  of  August, 
1866,  Stephen  Arnold,  of  Barbour  County,  conveyed  to  his 
daughter,  Sarah  Jane  Knisely,  a  tract  of  land  in  said  county, 
"subject  to  this  condition,  that  the  same  shall  not  operate  as 
a  conveyance  of  the  legal  title  to  said  land,  or  the  right  to  the 
possession  thereof,  until  after  the  death  of  the  said  Stephen 
Arnold."  On  the  fifteenth  day  of  December,  1868,  L.  M. 
Knisely  and  the  said  Sarah  Jane  Knisely,  his  wife,  executed 
their  joint  and  several  bond  to  James  Pickens  for  the  sum  of 
$1,650.  On  the  ninth  day  of  September,  1871,  the  same  par- 
ties executed  and  delivered  to  the  said  James  Pickens  their 
bond  for  $1,200.  On  the  fifteenth  day  of  December,  1868, 
Knisely  and  wife  conveyed  in  trust  to  R.  W.  Daniels,  trustee, 
to  secure  the  payment  of  said  $1,650  bond,  the  said  tract  of 
land  conveyed  to  Sarah  Jane  Knisely  by  her  father,  Stephen 
Arnold.  This  deed  was  acknowledged  by  the  grantees  before 
Michael  Simon,  a  justice,  on  the  eighteenth  day  of  December, 
1868,  and  was  recorded  on  the  same  day.  The  certificate  of 
acknowledgment  as  to  Mrs.  Knisely  is  as  follows:  — 
"West  Virginia,  Barbour  County,  to  wit: — 

"I,  Mikel  Simon,  justice  of  Union  township,  in  the  county 
aforesaid,  do  certify  that  Sarah  Jane  Knisely,  the  wife  of  the 
above-named  L.  M.  Knisely,  personally  appeared  before  me  in 
my  township,  and  being  examined  by  me  privily  and  apart 
from  her  husband,  and  having  the  above  deed  of  trust  date 
December  15, 1868,  fully  explained  to  her,  she,  the  said  Sarah 
Jane  Knisely,  acknowledged  the  said  wrightly  to  be  her  act, 
and  declared  that  she  had  willingly  acknowledged  the  same, 
and  did  knot  wish  to  retract  it.  Given  under  my  hand  this 
eighteenth  day  of  December,  1868. 

"Michael  Simon,  Justice." 

On  the  ninth  day  of  September,  1871,  the  same  parties  con- 
veyed the  same  land  to  Nathan  J.  Coplin,  trustee,  to  secure 
the  said  twelve-hundred-dollar  bond,  and  on  the  same  day 
acknowledged  the  said  deed  before  Henson  L.  Hoff,  justice. 
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The  acknowledgment  is  in  almost  the  same  words  as  the 
acknowledgment  before  Justice  Simon,  concluding  as  to  Mrs. 
Knisely:  "  And  being  examined  by  me  privily  and  apart  from 
her  husband,  and  having  the  above  deed  of  trust,  dated 
September  9,  1871,  fully  explained  to  her,  she,  the  said 
Sarah  Jane  Knisely,  achnowhdg  the  said  wrighting  to  be  her 
act,  and  declared  that  she  had  willingly  acknowledg  the  same, 
and  did  not  wish  to  retract  it." 

At  April  rules,  1874,  Pickens  filed  his  bill  in  the  circuit 
court  of  Barbour  County,  setting  forth  the  above-stated  facts, 
and  praying  that  the  said  deeds  might  be  construed  to  ascer- 
tain what  interest  Sarah  Jane  Knisely  had  in  the  land,  and 
that  all  the  interest  of  Knisely  and  wife  therein  might  be  sold, 
and  the  proceeds  of  sale  be  applied  to  discharge  said  trust 
liens  and  for  general  relief.  Sarah  Jane  Knisely  answered  the 
bill;  and  in  her  answer  she  admitted  the  execution  of  the 
bonds,  but  averred  that  she  was  only  the  surety  of  her  hus- 
band, and  that  her  separate  estate  could  not  be  sold  to  pay 
said  debts.  She  admits  she  signed  said  deeds,  but  says  she 
signed  them  by  direction  of  her  husband.  As  to  her  alleged 
acknowledgment  of  the  deed  of  December  15,  1868,  she  says: 
"  She  utterly  denies  that  the  same  was  ever  acknowledged  by 
her,  and  she  says  that  the  certificate  of  acknowledgment  and 
privy  examination  of  and  by  her  of  Justice  Michael  Simon,  of 
the  date  of  the  eighteenth  day  of  December,  1868,  as  the  same 
seems  to  be  appended  at  the  foot  of  the  said  deed,  is  wholly 
erroneous,  and  contrary  to  truth  and  fact."  As  to  the  acknowl- 
edgment of  the  second  deed  of  trust,  she  is  silent  in  this  an- 
swer. She  filed  an  amended  answer,  in  which  she  claimed 
that  the  certificates  of  her  privy  examination  to  said  deeds 
were  fatally  defective,  and  said  deeds  were  not  binding  on  her. 

L.  M.  Knisely  answered  the  bill,  and  in  his  answer  said: 
"Respondent  did  insist  upon  his  wife  and  co-defendant,  Sarah 
Jane  Knisely,  signing  said  obligation  as  respondent's  surety, 
which  she  thereupon  did;  and  she  also  in  like  manner  signed 
her  signature  to  the  said  trust  deed;  but  he  denies  that  she 
acknowledged  the  same,  and  says  that  the  certificate  of  the 
justice  to  the  facts  stated  in  it  as  to  his  said  wife's  acknowl- 
edging the  said  deed  are  untrue,  and  were  procured  to  be  done 
by  the  plaintiff  for  the  purpose  of  acquiring  by  fraud  the  real 
estate  of  his  wife  in  security  and  discharge  and  satisfaction 
of  his  demand  against  this  respondent,  who  was  unable  to  pay 
bim  otherwise."    He  says  nothing  about  the  certificate  to  the 
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second  trast-deed.    He  pleads  usury  in  the  debt,  and  claims 
that  he  is  entitled  to  be  relieved  of  all  usurious  excess. 

Depositions  were  taken.  The  cause  was  referred  to  a  com- 
missioner to  state  an  account.  The  report  was  filed  and  ex- 
ceptions indorsed,  which  were  not  passed  upon  by  the  court. 
On  the  80th  of  October,  1883,  the  court  dismissed  the  bill,  with 
costs.     From  this  decree  Pickens  appealed. 

The  court  must  have  dismissed  the  bill,  because  in  its  opin- 
ion the  certificate  of  acknowledgment  of  Mrs.  Knisely  to  the 
two  deeds  of  trust  executed  by  her  on  her  separate  estate 
were  fatally  defective;  for  if  they  are  not,  one  of  the  deeds  at 
least  would  be  good,  even  if  the  other  should  be  held  void,  on 
the  ground  that  she  never  acknowledged  it  at  all. 

Are  the  two  certificates  above  referred  to  fatally  defective  ? 
It  is  well  established  by  our  court  that  a  literal  compliance 
with  the  statute  is  not  required,  but  there  must  be  a  substan- 
tial compliance  with  all  the  requirements  thereof:  Watson  v. 
Michael^  21 W.  Va.  568.  Do  the  certificates  substantially  com- 
ply with  the  statute  ?  We  have  but  one  case  in  our  court 
having  any  bearing  upon  the  subject,  and  that  is  Watson  v. 
Michael,  supra,  where  it  was  decided  that  the  words  "  and  the 
deed  being  read  to  her"  were  not  equivalent  to  the  words  re- 
quired by  the  statute,  "  being  fully  explained  to  her."  In  all 
of  the  other  cases  there  was  a  clear  omission  of  one  or  more 
of  the  positive  requirements  of  the  statute.  Here  the  omitted 
words  are,  "willingly  executed  the  same"j  and  the  substi- 
tuted phrase  is,  "had  willingly  acknowledged  the  same." 
These  certificates  show  that  the  married  woman  personally 
appeared  before  the  justice,  and  proceed,  "and  being  exam- 
ined by  me  privily  and  apart  from  her  husband,  and  having 
the  above  deed  of  trust  date  December  15,  1868  [in  the  one 
case,  and  September  9,  1871,  in  the  other],  fully  explained 
to  her,  she,  the  said  Sarah  Jane  Knisely,  acknowledged  the 
writing  to  be  her  act,  and  declared  that  she  had  willingly 
acknowledged  the  same,  and  did  not  wish  to  retract  it." 

In  Boykin  v.  Rain,  28  Ala.  332,  65  Am.  Dec.  349,  the  statute 
required  the  certificate  to  show  "  that  she  signed  and  sealed 
and  delivered  the  same  as  her  voluntary  act  and  deed,  with- 
out any  fear,  threats,  or  compulsion  of  her  husband."  The 
certificate  showed  "  that  she  signed,  sealed,  and  delivered  the 
above  instrument  of  mortgage  deed  on  her  own  free  will  and 
accord,  and  without  any  fear,  persuasion,  or  threats  from  her 

aaid  husband,  and  for  the  express  purposes  therein  stated." 
Am.  St.  Sef.,  Vol.  VL— 40 
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The  court  decided  that  the  certificate  was  not,  either  in  words 
or  substance,  the  acknowledgment  required  by  law.  It  was 
essential  that  she  should  acknowledge,  among  other  things, 
that  she  executed  the  mortgage  "  without  any  fear."  She  has 
not  acknowledged  this,  nor  anything  in  substance  the  same. 
It  will  not  do  to  say  she  acknowledged  something  like  it. 
Resemblance  is  not  identity.  Fear  may  exist  on  the  part  of 
the  wife  without  any  force,  persuasion,  or  threats  from  the 
husband.  Her  acknowledgment  that  she  executed  the  deed 
on  her  own  free  will  and  accord  is  not  identical  in  substance 
with  acknowledging  that  she  executed  it  freely,  without  any 
fear  of  her  husband.  Fear  may  exist,  and  often  does  exist, 
in  a  degree  so  moderate  as  not  to  destroy  the  freedom  of  the 
will." 

In  Pennsylvania,  the  statute  required  that  the  i)erson  taking 
the  acknowledgment  "  should  read  to  the  wife,  or  otherwise 
make  known  to  her  the  full  contents  of  the  deed."  In  Mcln- 
tyre  v.  Ward,  5  Binn.  296,  6  Am.  Dec.  417,  it  appeared  that  the 
certificate  of  acknowledgment  showed  that  the  wife  "  acknowl- 
edged the  indenture  of  bargain  and  sale  to  be  her  act  and 
deed,  according  to  its  true  intent  and  meaning,  and  the  land 
and  premises  therein  mentioned  to  be  bargained  and  sold 
w^ith  all  and  every  the  appurtenances  to  be  the  right,  title, 
interest,  estate,  and  property  of  the  within-named  Samuel 
Todd,  his  heirs  and  assigns  forever."  The  court  held  that  a 
substantial  compliance  with  the  statute.  Tilghman,  C.  J.,  for 
a  majority  of  the  court,  said:  "  She  knew  then  that  the  land 
was  conveyed  to  Todd  in  fee-simple,  which  is  the  essential 
part  of  the  deed;  and  it  maybe  fairly  presumed  that  this  was 
communicated  to  her  by  the  justices  who  took  her  acknowledg- 
ment, although  I  do  not  consider  that  to  be  material,  pro- 
vided it  appears  she  had  the  knowledge Considering 

the  whole  of  this  certificate,  then,  it  sufficiently  appears  that 
the  contents  of  the  deed  were  known  to  her." 

In  Shatter  v.  Brand,  6  Binn.  435,  6  Am.  Dec.  482,  it  appeared 
the  statute  directs  the  person  taking  the  acknowledgment  of  a 
married  woman  "  shall  examine  the  wife  separate  and  apart 
from  her  husband,  and  shall  read  or  otherwise  make  known 
to  her  the  fall  contents  of  the  deed;  and  if,  upon  such  separate 
examination,  she  shall  declare  that  she  did  voluntarily,  and 
of  her  own  free  will  and  accord,  seal,  and  as  her  act  and  deed, 
deliver  the  said  deed,  without  coercion  or  compulsion  by  her 
husband,  then  the  said  deed  shall  be  good  and  valid."    The 
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certificate  as  to  the  wife  showed  only  this:  "Sbe,  the  said 
Catharine,  being  of  full  age,  separate  and  apart  from  her  hus- 
band by  me  examined,  and  the  full  contents  made  known  to 
her,  voluntarily  consenting  thereto."  In  this  case,  Tilghman, 
C.  J.,  delivering  the  opinion  of  the  court,  said:  "It  is  not 
straining  the  expression  'voluntarily  consenting  thereto'  too 
far  to  say  that  it  implies  she  declared  that  she  executed  the 
deed  voluntarily,  and  that  is  suflBcient;  for  if  the  execution 
was  voluntary,  it  was  without  coercion  or  compulsion.  I  am 
clearly  of  opinion,  therefore,  that  by  this  deed  the  estate  of 
the  wife  was  legally  conveyed." 

We  do  not  say  that  we  approve  those  two  decisions  in  their 
entirety,  but  cite  them  to  show  how  liberal  the  supreme  court 
of  Pennsylvania  has  been  in  holding  words  used  to  be  the 
equivalent  of  those  required  by  the  statute.  We  shall  not 
have  to  go  to  this  extent  of  liberality  to  hold  the  certificates 
here  a  substantial  compliance  with  the  statute. 

In  giving  a  construction  to  the  language  used,  we  must  look 
to  the  whole  certificate,  just  as  we  would  in  construing  any 
other  instrument.  The  justice  certifies  that  he  has  examined 
Mrs.  Knisely  separately  and  apart  from  her  husband;  that 
during  such  privy  examination  he  fully  explained  to  her  the 
said  writing;  that  she  then  acknowledged  the  same;  that  she 
then  declared  that  she  "  had  willingly  acknowledged  the  same, 
and  that  she  did  not  wish  to  retract  it."  When  it  is  said  she 
had  willingly  acknowledged  the  same,  it  seems  clear  to  us, 
taking  the  whole  certificate  together,  it  was  not  meant  that 
she  had,  during  the  privy  examination  then  being  had,  "will- 
ingly acknowledged  the  deed."  There  would  be  no  meaning  in 
that.  It  was  not  the  duty  of  the  justice  to  ask  her  whether 
she  was  willingly  then  acknowledging  the  paper,  or  whether 
she  was  willingly  then  declaring  that  she  had  "willingly"  ex- 
ecuted the  same,  and  did  not  then  wish  to  retract  it. 

If  we  give  the  certificate  the  construction  contended  for  by 
counsel  for  appellee,  we  would  have  to  hold  that,  during  her 
examination  separate  and  apart  from  her  husband,  she  ac- 
knowledged the  deed,  and  declared  that  she  had  willingly 
then  acknowledged  it,  and  she  did  not  wish  to  retract  the 
acknowledgment  thus  willingly  made.  What  was  it  she  de- 
clared that  she  did  not  wish  to  retract?  Certainly,  the  exe- 
cution of  the  deed.  And  when  she  declared  that  she  "had 
willingly  acknowledged  the  deed,"  she  meant  that  she  had 
willingly  executed  it;  that  is,  she  declared  that  she  had  will- 
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ingly  signed  and  sealed  the  deed,  free  from  the  control  of  her 
husband,  and  that  act  she  did  not  wish  to  retract.  This  is 
the  true  sense  and  construction  of  the  instrument;  and  it 
would  be  technical  indeed  to  hold  that  this  was  not  a  sub- 
stantial compliance  with  the  statutory  requirement.  In  the 
case  of  Boykin  v.  Rain,  28  Ala.  832,  65  Am.  Dec.  349,  there 
were  no  words  used  which,  by  any  reasonable  construction, 
could  be  held  to  mean  that  she  had  executed  the  deed  with- 
out any  fear  of  husband.  It  was  necessary  that  such  words 
should  be  used.  Here,  we  think,  it  is  plain  that  every  re- 
quirement of  the  statute  was  complied  with. 

But  as  to  the  deed  of  December  15,  1868,  a  more  serious 
question  is  raised.  The  answers  of  the  defendants  both  plead 
the  fact  that  Mrs.  Knisely  never  acknowledged  that  deed  at 
all.  This  is  sustained  by  her  own  deposition,  and  also  by  the 
deposition  of  her  husband,  L.  M.  Knisely,  and  by  the  justice, 
Michael  Simon;  and  there  is  not  a  particle  of  evidence,  save 
the  certificate  itself,  to  contradict  these  witnesses.  This  raises 
the  interesting  question,  whether,  under  any  circumstances,  the 
certificate  of  the  justice  or  notary  to  the  examination  of  a 
married  woman  can  be  contradicted  by  parol;  and  the  further 
question,  whether,  if  so,  the  evidence  of  the  justice  or  notary 
is  competent  to  impeach  it.  The  case  of  Harhins  v.  Forsyth^ 
11  Leigh,  294,  takes  very  strong  ground  against  both  proposi- 
tions. 

In  that  case  a  bill  was  filed  to  enforce  a  deed  of  trust. 
Mrs.  Harkins,  in  her  answer,  admitted  that  she  signed  the 
deed.  She  averred  that  the  two  justices  of  the  peace  asked 
her,  in  the  presence  of  her  husband,  if  she  acknowledged  it  to 
be  her  act  and  deed,  and  had  willingly  signed,  sealed,  and  de- 
livered the  same,  and  whether  she  wished  to  retract  it.  But 
she  averred,  and  she  charged  the  fact  to  be,  that  the  justices 
did  not  read  the  deed  to  her,  nor  in  any  manner  whatever 
explain  it  to  her.  On  the  part  of  the  defendants,  the  deposi- 
tions of  both  the  justices  were  taken;  and  they  say  that  they 
did  not  read  or  explain  the  deed  to  Mrs.  Harkins,  it  not  being 
their  habit  to  do  so.  The  court  decreed  the  land  to  be  sold. 
Elizabeth  Harkins  appealed.  Tucker,  president,  said  the 
question  was  one  of  great  importance,  and  of  first  impression 
in  that  court.  After  stating  that,  at  common  law,  a  married 
woman  could  not,  by  joining  in  a  deed,  bar  herself  or  those 
claiming  under  her  of  her  own  estate,  he  said:  "In  process  of 
time,  fines  were  adapted  to  this  end,  by  which  the  rights  of  iBk 
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wife  might  be  Bucceesfully  passed.  But  to  prevent  imposition 
upon  her,  it  was  at  length  provided  by  statute  that  where 
a  feme  covert  was  one  of  the  parties  to  a  fine,  she  should  be 
privily  examined,  and  if  she  refused  her  assent,  the  fine 
should  not  be  levied.  •  He  says  this  proceeding  was  the  pro- 
totype of  our  privy  examination.  But  though  the  privy  ex- 
amination was  positively  enjoined  by  statute,  yet  if  a  feme 
was  allowed  to  acknowledge  a  fine  without  examination,  it 
nevertheless  bound  her,  and  could  not  be  reversed;  for  she 
could  not  contradict  the  record,  which  set  forth  her  examina- 
tion. He  shows  that,  in  Virginia,  as  a  substitute  for  the  fine, 
a  deed  accompanied  by  a  privy  examination  of  the  feme  has 
been  adopted,  which  could  be  either  before  a  court  of  record 
or  before  two  justices  of  the  peace.  In  both  cases,  the  same 
requisitions  exist.  Where  this  examination  is  had  in  court, 
it  must  be  conceded  that  it  is  altogether  conclusive,  and  that 
no  allegation  can  be  admitted  to  contradict  the  entry,  how- 
ever much  that  may  be  at  variance  with  the  real  facts.  The 
second  mode  of  privy  examination  is  by  two  justices  of  the 
peace;  and  it  seems  to  be  supposed  that,  because  it  is  a  mat- 
ter in  pais,  the  certificate  of  the  justices  may  be  directly  con- 
tradicted and  the  deed  vacated  by  the  testimony  of  witnesses, 
and  even  by  the  depositions  of  the  justices  themselves.  He 
says  such  a  position  is  at  variance  with  the  spirit  and  object 
of  the  law,  and  also  with  the  very  terms  of  the  law.  He 
further  says:  "If  the  door  be  once  opened  to  the  contradiction 
of  the  magistrates'  certificates,  where  is  the  point  at  which  we 
shall  stop?  The  writing  must  be  explained;  and  if  the  cer- 
tificate that  it  was  explained  can  be  contradicted,  what  shall 
prevent  inquiry  whether  it  was  truly  explained?  For,  if  not 
truly  explained,  the  condition  of  the  feme  is  surely  not  better 
than  if  the  deed  were  not  explained  at  all To  me,  in- 
deed, it  seems  that  the  demon  of  mischief  could  not  suggest  a 
notion  better  calculated  to  throw  all  things  in  relation  to  titles 
into  their  original  chaos  than  the  establishment  of  the  princi- 
ple here  contended  for." 

He  admits  that,  notwithstanding  the  conclusiveness  of  the 
certificate  at  law,  the  feme  may  be  relieved  in  equity  when  it 
has  been  obtained  by  the  fraud  of  the  party  claiming  under 
the  deed.  In  that  case,  there  was  no  proof  of  fraud.  At  most 
it  was  the  omission  to  carry  out  one  of  the  requirements  of  the 
statute.  It  is  a  very  difierent  case  in  which  the  married  wo- 
man was  not  before  the  justice  at  all,  or,  being  there,  had 
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positively  refused  to  acknowledge  the  deed,  or  make  the  decla- 
ration that  she  had  willingly  executed  and  did  not  wish  to 
retract  it,  and  the  justice  willfully  or  corruptly  in  the  one  case 
or  the  other  certifies  to  falsehoods  throughout. 

In  Rollins  v.  Menager,  22  W.  Va.  461,  this  court  followed 
HarHns  v.  Forsyth,  supra,  and  decided  that,  in  a  case  like  that, 
where  there  was  no  proof  of  fraud,  the  ferne  covert  will  not  bo 
permitted  by  parol  evidence  to  contradict  the  facts  set  out  in 
the  certificate  of  her  private  examination,  acknowledgment, 
and  declaration,  so  as  to  avoid  the  effect  of  the  deed  of  trust, 
unless  she  first  establish  by  evidence,  satisfactorily,  that,  with 
the  concurrence  of  those  claiming  under  the  deed  of  trust,  the 
married  woman  has  been  defrauded  or  imposed  upon  by  the 
pretended  privy  examination,  acknowledgment,  and  declara- 
tion. 

The  authorities  hold  that  the  certificate  by  a  justice  or 
notary  of  the  privy  examination,  acknowledgment,  and  decla- 
ration of  a  married  woman  as  to  the  execution  of  a  deed  by 
her  is,  in  its  nature,  a  judicial  act,  and,  in  the  absence  of  fraud 
or  duress,  is  conclusive  of  the  facts  certified;  that  a  purchaser 
bona  fide,  and  without  participation  in  or  notice  of  the  fraud, 
is  protected  by  it;  but  as  to  all  other  persons,  parol  evidence 
is  admissible  to  show  fraud  or  duress  connected  with  the  ac- 
knowledgment: White  V.  Green,  107  Mass.  325;  Moore  v.  Ful' 
ler,  6  Or.  272;  25  Am.  Rep.  524;  Singer  Mfg.  Co.  v.  Rook,  84 
Pa.  St.  442;  24  Am.  Rep.  204;  Johnston  v.  Wallace,  53  Miss. 
331;  24  Am.  Rep.  699;  Stone  v.  Montgomery,  35  Miss.  83; 
Rocnovek  v.  MaraJc,  54  Tex.  201;  38  Am.  Rep.  623;  Williama 
V.  Powers,  48  Tex.  141;  Louden  v.  Blythe,  37  Pa.  St.  22;  67 
Am.  Dec.  442;  Michener  v.  Cavender,  38  Pa.  St.  334;  80  Am. 
Dec.  486;  Jameson  v.  Jameson,  3  Whart.  457;  Schrader  v. 
Decker,  9  Pa.  St.  14;  49  Am.  Dec.  538;  Baldwin  v.  Snowden, 
11  Ohio  St.  203;  78  Am.  Dec.  303;  Hecter  v.  Glassgow,  79  Pa. 
St.  79;  Ennor  v.  Thompson,  46  111.  214;  Lwckman  v.  Harding^ 
65  Id.  505;  Kerr  v.  Russell,  69  Id.  666;  18  Am.  Rep.  634; 
Rollins  V.  Menager,  22  W.  Va.  461;  Henderson  v.  Smith,  26 
Id.  829;  53  Am.  Rep.  139. 

Schrader  v.  Decker,  supra,  was  a  very  hard  case,  and  yet  it 
was  held  that,  even  under  those  circumstances,  a  bona  fide 
purchaser  without  notice  could  not  be  afiected  by  the  fraud; 
but  in  that  case,  the  wife  was  relieved,  because  the  grantee 
participated  in  the  fraud.  The  circumstances,  as  stated  by 
the  judge,  were  as  follows:  The  deed  was  given  to  a  tavern- 
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keeper,  partly  in  payment  of  a  profligate  husband's  debt  con- 
tracted in  a  course  of  drunkenness  and  debauchery,  and  was 
thus  procured:  Means,  the  grantee,  attended  by  his  wife  and 
a  man  called  Doninger,  who  had  no  proper  concern  with  the 
business,  and  an  inexperienced  justice  picked  up  by  the  way, 
repaired  to  the  house  of  the  husband,  while  the  wife  was  in  the 
throes  of  childbirth.  Means,  his  wife,  and  Doninger  entered 
the  sick  woman's  chamber,  and  met,  in  the  first  instance,  with 
a  repulse  they  had  reason  to  expect.  It  was  not  until  she  had 
been  badgered  for  two  hours,  and  worn  out  by  the  importunity 
of  her  husband,  as  well  as  deceived  with  false  assurances  by 
the  rest  of  the  party  of  her  husband's  right  and  ability  to 
redeem  the  land,  that  they  worked  her  to  their  will.  The 
justice  was  then  called  in,  and  having  first  asked  her,  in  the 
presence  of  her  husband,  whether  the  instrument  she  had  exe- 
cuted was  her  deed,  he  signed  the  certificate  which  had  been 
brought  along  for  the  occasion.  Chief  Justice  Gibson  then 
eays:  "If  these  circumstances  are  proved,  particularly  the 
crisis  selected  for  the  transaction,  the  instruments  employed 
to  bend  her  to  their  purpose,  and  the  deception  efiected  by  the 
false  assurances,  they  will  show  the  existence  of  a  conspiracy 
to  strip  her  of  her  property  by  force  and  fraud;  and  the  jury 
will  have  no  more  to  do  than  to  find  for  the  plaintiff  all  the 
land  which  had  not  been  paid  for  to  Means  or  his  voluntary 
grantee,  and  all  that  may  have  been  paid  for  with  knowledge 
of  the  fraud.  To  do  less  would  disgrace  the  administration 
of  justice."  The  judgment  was  reversed,  and  a  new  trial 
granted. 

In  Central  Bank  v.  Copeland,  18  Md.  305,  81  Am.  Dec. 
597,  it  appeared  that  a  wife  was  by  threats  and  intimida- 
tion induced  to  sign  and  acknowledge  a  mortgage  deed.  A 
bill  was  filed  to  foreclose,  and  the  wife  in  her  answer  pleaded 
the  threats  and  intimidation,  and  proof  was  taken  which 
clearly  showed  it.  It  did  not  appear  that  the  grantee  partici- 
pated in  the  fraud,  or  had  any  notice  of  it;  yet  the  court  held 
that  the  fact  the  mortagagee  took  no  part  in  the  execution  of 
the  mortgage  by  the  wife  does  not  strengthen  his  right  to  set 
it  up  as  valid,  nor  impair  hers  to  avoid  it.  The  acceptance  of 
a  mortgage  implies  adoption  by  the  mortgagee  of  the  hus- 
band's agency  in  procuring  it. 

This  decision  we  disapprove,  as  it  seems  to  us  to  be  against 
both  reason  and  authority.  As  between  the  grantor  and 
grantee,  who  participated  in  the  fraudulent  execution  or  ao- 
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knowledgment  of  the  deed,  it  is,  in  a  court  of  equity,  open  to 
Impeachment;  hut  where  the  grantor  signed  and  acknowl- 
edged the  deed,  it  cannot  be  impeached  as  to  an  innocent 
purchaser.  But  how  stands  the  case  of  a  married  woman 
whose  acknowledgment  of  a  deed  appears  regular  on  its  face, 
yet  she  never  appeared  before  the  justice  who  wrote  the  ac- 
knowledgment? 

In  Michener  v.  Cavender,  38  Pa.  St.  334,  80  Am.  Dec.  486, 
the  court  decided  that,  where  in  a  mortgage  of  a  married 
woman's  separate  estate  the  alderman  falsely  or  by  mistake 
certified  to  the  separate  examination  and  acknowledgment  of 
the  wife,  who  neither  signed  the  mortgage  nor  appeared  before 
him,  the  mortgagee  will  be  affected  by  the  fraud,  though  he 
was  not  present  at  the  acknowledgment  nor  informed  of  what 
passed.  He  will  not  be  presumed  to  be  a  bona  fide  purchaser; 
nor  is  it  necessary  to  prove  notice  to  him  of  a  fraudulent  mis- 
take. Woodward,  J.,  after  stating  the  law,  as  we  have  above, 
said:  "Such  is  the  doctrine  of  the  cases  in  our  books,  and  on 
the  strength  of  it  the  learned  judge  ruled  that  the  gross  blun- 
der, if  not  fraud,  of  the  alderman  in  certifying  to  the  separate 
examination  and  acknowledgment  of  a  wife,  who  had  not 
signed  the  mortgage,  nor  appeared  before  him,  could  not  afiect 
Cavender,  the  mortgagee,  because  he  was  not  present  when 
the  mortgage  was  acknowledged,  and  was  never  informed  of 
what  passed,  and  that  he  was  to  be  presumed  to  be  a  bona 
fide  purchaser.  If  the  doctrine  of  notice  is  to  be  applied  in 
this  manner,  no  married  woman's  estate  is  safe,  and  the  stat- 
utes that  have  been  passed  for  her  protection  are  as  worthless 
as  waste  paper;  for  whenever  her  husband  goes  into  a  con- 
spiracy to  strip  her  of  her  lands,  the  transaction  is  not  likely 
to  be  attended  with  any  circumstances  of  notice  that  are  sus- 
ceptible of  proof.  Here,  for  instance,  is  a  mortgage  upon  Mrs. 
Michener's  separate  estate  made  to  a  conveyancer,  and  duly 
witnessed  and  acknowledged,  which,  for  aught  that  appears 
of  record,  she  never  saw  nor  heard  of  until  she  was  sued 
upon  it  by  this  scire  facias.  Her  name  appears  to  the  printed 
copy  on  our  paper  books,  but  when  or  by  whom  it  was  sub- 
scribed to  the  original  instrument  does  not  appear.  It 
certainly  was  not  there  when  the  alderman  witnessed  and 
acknowledged  the  mortgage.  The  statute  requires  the  signa- 
ture to  precede  the  acknowledgment,  and  without  signature  and 
acknowledgment  according  to  the  statute  it  is  not  and  cannot 
be  a  mortgage  on  her  estate.    To  call  the  mortgagee  a  bona 
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fide  purchaser,  and  to  put  her  to  proof  that  he  knew  she  had 
been  cheated,  would  he  like  making  her  right  to  reclaim  stolen 
goods  dependent  on  the  receiver's  knowledge  of  the  felony. 
Suppose  the  mortgage  was  a  forgery  out  and  out,  and  Caven- 
der  chose  to  invest  his  money  in  a  purchase  of  it,  must  it  be 
enforced  because  he  did  not  know  he  was  buying  a  forged  in- 
strument? An  instrument  known  to  be  forged  would  not  be 
purchased,  and  would  therefore  be  worthless  to  the  forger. 
Counterfeit  notes  would  never  be  issued,  if  a  herald  went  be- 
fore to  proclaim  their  spuriousness.  But  because  they  are 
taken  without  notice,  do  they  become  genuine?  Is  every 
bank  and  individual  to  redeem  whatever  obligations  bona  fide 
holders  may  obtain  against  them,  without  regard  to  the  ques- 
tion whether  the  obligations  have  ever  issued  or  not?  To 
carry  the  law  of  notice  to  such  an  extent  would  subvert  all 

law  and  justice The  only  excuse  the  alderman  gives 

for  his  reckless  conduct  is,  that  '  George  told  me  it  was  a  tem- 
porary matter,  and  that  he  would  make  it  all  right,  if  Mr. 
Cavender  objected.'  To  George  and  the  alderman  Mr.  Caven- 
der  must  look  to  make  it  all  right;  but  he  must  not  touch 
Mrs.  Michener's  separate  estate  by  means  of  such  a  mort- 
gage." 

In  Allen  v.  Lenoir,  53  Miss.  321,  the  bill  was  filed  to  fore- 
close a  mortgage  purporting  to  have  been  executed  by  both 
husband  and  wife,  and  purporting  to  have  been  acknowledged 
by  the  wife.  In  her  answer,  she  stated  that  "the  deed  was 
signed  by  her,  but  was  never  acknowledged,  because,  when 
she  went  to  Beulah  for  the  purpose  of  acknowledging  said 
mortgage,  she  was  informed  that  the  clerk  of  the  probate 
court,  John  B.  Hunt,  was  intoxicated,  and  declined  to  see  her, 
and  she  left  the  mortgage  in  the  store  of  Martin  and  Christ- 
mas, adjoining  the  ofl&ce  of  said  clerk,  intending  to  return  and 
acknowledge  it;  but  she  never  did  see  said  clerk,  John  B. 
Hunt,  in  relation  thereto,  and  never  did  acknowledge  said 
mortgage  before  said  Hunt,  or  any  other  officer."  Thomas 
B.  Lenoir,  in  his  deposition,  stated  that  he  went  to  Beulah  to 
get  the  mortgage,  that  it  was  then  in  the  hands  of  the  clerk, 
and  there  was  no  certificate  of  acknowledgment  to  it.  The 
clerk,  John  B.  Hunt,  stated  to  deponent  that  "he  had  been 
told  Mrs.  Lenoir  had  been  there,  but  he  was  not  fit  to  be  seen 
by  a  lady,  and  did  not  see  her,  and  had  not  seen  her  since; 
but  as  she  had  previously  acknowledged  a  similar  mortgage 
before  him,  and  he  knew  her  handwriting,  he  would  not  give 
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them  any  further  trouble,  but  would  certify  to  it."  Lenoir 
also  Btated  in  his  deposition  that  the  certificate  of  acknowl- 
edgment by  Mrs.  Lenoir  to  the  mortgage  was  made  by  the 
clerk,  John  B.  Hunt,  at  deponent's  request.  There  was  some 
other  testimony.  The  court  ordered  a  sale  of  the  mortgaged 
property,  and  an  appeal  was  taken. 

Campbell,  J.,  delivering  the  opinion  of  the  court,  said:  "We 
cannot  escape  the  conclusion,  after  an  earnest  effort  to  avoid 
it,  that  the  mortgage  was  never  acknowledged  by  Mrs.  Lenoir, 
and  that  the  certificate  that  she  had  acknowledged  it  is  un- 
true. A  proper  acknowledgment  is  an  essential  part  of  the 
conveyance  of  her  land  by  a  married  woman.  The  bill 
charges  the  execution  of  the  mortgage  by  Mr.  and  Mrs.  Lenoir. 
In  the  answer  she  denies  that  she  ever  acknowledged  iL 
There  is  nothing  but  the  oflBcial  certificate  of  her  acknowl- 
edgment to  contradict  her  answer,  which  is  supported  by  a 
number  of  circumstances  which  fully  sustain  it."  The  decree 
was  reversed. 

In  Johnston  v.  Wallace,  53  Miss.  331,  34  Am.  Rep.  699,  it 
was  held  that  a  deed  having  been  signed  by  a  husband  and 
wife,  and  she  having  appeared  before  an  officer  competent  to 
take  her  acknowledgment,  and  having  acknowledged  it  in 
some  manner,  and  he  having  certified  on  the  deed  that  she 
had  acknowledged  on  a  private  examination,  separate  and 
apart  from  her  husband,  that  she  had  executed  the  deed  freely 
and  voluntarily,  without  any  fear,  threats,  or  compulsion  on 
the  part  of  her  husband,  the  truth  of  the  certificate  as  to  its 
statements  cannot  be  questioned  as  against  a  bona  fide  pur- 
chaser. It  was  also  decided  that  the  case  did  not  present 
the  question  whether  a  certificate  of  acknowledgment  can  be 
shown  to  be  a  fraud  and  forgery,  which  was  decided  in  the 
affirmative  in  Allen  v.  Lenoir,  supra,  to  which  view  the  court 
adheres.  In  this  case,  Campbell,  J.,  who  also  delivered  the 
opinion  in  Allen  v.  Lenoir,  supra,  draws  a  distinction  between 
the  case  in  which  the  married  woman  was  not  before  the  jus- 
tice for  the  purpose  of  acknowledging  a  deed,  and  the  case 
where  she  does  appear  and  acknowledge  it  in  some  manner, 
and  the  justice  certifies  to  parts  of  such  acknowledgment  that 
are  false.  In  the  latter  case,  the  court  holds  that,  as  against 
a  bona  fide  purchaser,  the  certificate  cannot  be  impeached,  and 
in  the  other,  it  can  be  impeached.  The  court  says  as  to  the 
former  case:  "But  where  the  person  never  appeared  before  an 
officer  to  acknowledge  the  deed,  but  he  falsely  certifies  that 
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she  did,  his  act  is  wholly  without  authority  of  law,  and  void 
in  toto.  All  must  be  subject  to  the  risk  of  an  occasional  for- 
gery by  oflBcers  authorized  to  take  acknowledgments.  Al- 
though liable  to  be  deceived  and  imposed  on  by  such  an  act, 
no  one  can  claim  that  a  married  woman's  estate  should  be 
divested  by  forgery.  And  when  she  in  fact  did  not  appear 
before  the  oflBcer  to  acknowledge,  although  he  may  certify  that 
she  did,  she  may  show  that  she  did  not;  for  his  act  is  wholly 
without  authority,  and  she  but  rights  herself  and  wrongs  no 
one  in  proving  the  truth  of  the  case;  for  no  one  can  claim  by 
virtue  of  a  forgery.  The  law  requires  no  other  evidence  of  the 
acknowledgment  of  a  deed  by  a  married  woman  but  the  pre- 
scribed official  certificate.  Indeed,  no  other  evidence  of  ac- 
knowledgment besides  the  official  certificate  can  be  received. 
A  cloud  of  witnesses  attesting  the  fact  of  the  fullest  acknowl  • 
edgment  will  not  supply  the  want  of  the  official  certificate  of 
acknowledgment,  or  an  omission  in  it  when  made." 

In  all  the  cases  the  struggle  has  been  to  protect  the  married 
woman  in  her  right  of  property,  on  the  one  hand,  and  the  inno- 
cent purchaser  who  has  parted  with  his  money  for  her  land, 
on  the  other,  and  to  uphold  the  rights  of  land-owners,  who 
must  necessarily  rely  on  the  correctness  of  the  records  of  land 
titles  for  their  protection.  Therefore  it  has  been  uniformly 
held  that  as  regards  an  innocent  purchaser  of  the  land  of  a 
married  woman,  the  certificate  of  her  acknowledgment  of  the 
deed  by  an  authorized  officer  is  conclusive  of  the  facts  which 
are  therein  stated.  This  principle,  it  is  contended,  applies  to 
every  case  where  the  acknowledgment  has  been  certified  by  an 
officer  authorized  to  take  it,  whether  the  married  woman  ever 
acknowledged  it  or  not.  But  I  have  found  no  case  where  it  has 
been  held  that  if  it  clearly  appeared  by  proper  parol  evidence 
that  the  married  woman  never  in  fact  appeared  before  the  offi- 
cer to  acknowledge  the  deed,  and  the  certificate  contains  all 
the  requirements  of  the  law,  just  as  though  she  had  in  fact 
appeared  before  the  officer,  the  deed  would  operate  to  divest 
her  estate  even  in  favor  of  an  innocent  purchaser;  but  we  have 
cited  two  cases  where  it  has  been  held  that  under  such  cir- 
cumstances her  estate  could  not  be  divested.  It  does  seem  to 
me  that,  strong  as  may  be  the  claims  of  innocent  purchasers 
who  have  been  thus  imposed  upon  by  the  gross  fraud  and  col- 
lusion of  a  wicked  husband,  and  a  justice  who  has  no  regard 
for  the  rights  of  property,  yet  the  claim  of  an  innocent  wife 
who,  without  the  least  fault  of  hers,  has  thus  been  the  victim 
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of  such  an  attempted  spoliation  of  her  land  makes  a  much 
stronger  appeal  to  the  court. 

Our  constitution  requires  the  legislature  to  "pass  such  laws 
as  may  be  necessary  to  protect  the  property  of  married  women 
from  the  debts,  liabiUties,  and  control  of  their  husbands": 
Sec.  49,  art.  6.  The  legislature  has  done  so,  and  thrown 
around  the  married  woman  many  safeguards,  one  of  which  is 
the  law  that  no  deed  shall  convey  her  property,  unless  she  has 
been  by  a  proper  oflBcer  examined  privily  and  apart  from  her 
husband  in  relation  thereto,  and,  after  it  has  been  fully  ex- 
plained to  her,  she  then  acknowledges  it  and  declares  that  she 
willingly  executed  it,  and  does  not  wish  to  retract  it.  It  would 
give  her  but  little  protection  if  a  certificate  of  such  privy  ex- 
amination, acknowledgment,  and  declaration  could  take  from 
her  her  estate,  when  in  fact  she  did  not  know  that  any  such 
certificate  was  contemplated,  and  did  not  appear  before  such 
officer  at  all. 

For  reasons  of  public  policy,  and  to  protect  innocent  pur- 
chasers, it  has  been  uniformly  held  that  when  a  married 
woman  appears  before  a  justice  for  the  purpose  of  acknowl- 
edging a  deed,  and  does  in  some  manner  attempt  to  do  what 
the  law  requires  to  be  done,  the  certificate  is  conclusive  of  the 
facts  therein  stated,  as  regards  innocent  purchasers.  This  is  a 
necessary  rule  of  law,  and  not  a  harsh  one  to  her;  because,  if 
the  justice  has  not  asked  her  all  the  questions  required,  or  has 
omitted  anything  which  the  statute  requires,  as  fully  explain- 
mg  the  deed  to  her,  she  may  notify  the  purchaser  of  that  fact 
before  the  deed  is  delivered  to  him,  and  thus  prevent  it  from 
operating  to  pass  her  title  to  the  property.  But  where  she  has 
not  appeared  before  the  officer,  she  has  no  opportunity  to  save 
her  property,  any  more  than  the  man  has  whose  name  is 
forged  to  a  negotiable  note.  In  the  case  of  the  note  no  one 
would  hesitate  to  say  that  it  would  be  void  in  the  hands  of 
an  innocent  holder  for  value.  Why,  then,  should  it  be  said 
that  the  married  woman  should  be  held  for  the  act  of  the  jus- 
tice, which  was  as  much  without  authority  or  warrant  in  law 
as  the  forgery  of  the  man's  name  to  the  note  ?  If  this  can  be 
done,  there  is  no  protection  to  a  married  woman's  property,  — 
there  is  no  protection  to  any  man's  real  estate;  for  it  is  just  as 
easy  for  a  justice  who  has  no  fear  of  consequences  to  forge 
the  signature  of  a  man  to  a  deed  conveying  his  farm  to 
another,  and  then  make  a  false  certificate  of  his  acknowledg- 
ment thereof,  as  to  make  the  false  certificate  of  the  acknowl- 
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edgmentof  a  married  woman.  The  purchaser  could  then  take 
it  from  the  one  who  had  procured  the  justice  to  do  the  act,  and 
be  entirely  innocent  of  the  forgery  and  fraud. 

No  one  would  for  a  moment  suppose  that  under  such  cir- 
cumstances the  man  thus  imposed  upon  should  lose  his  farm. 
The  innocent  purchaser  in  such  a  case  would  have  every  rea- 
son to  believe  that  the  deed  had  been  signed  by  the  grantor, 
or  that  it  had  been  signed  for  him  by  another,  because  he 
had,  according  to  the  certificate  of  the  justice,  acknowledged  it 
as  his  signature,  which  would  be  conclusive  against  him,  if  he 
could  not  impeach  it  in  the  hands  of  an  innocent  purchaser. 

A  married  woman's  signature  to  a  deed  amounts  to  nothing 
in  any  one's  hands,  as  to  her,  until  she  has  acknowledged  the 
deed  before  a  proper  officer  after  privy  examination,  and  he 
has  certified  that  all  the  requirements  of  the  statute  have 
been  complied  with,  and  the  deed  has  been  recorded.  She 
ought  to  have  the  same  right  to  impeach  the  certificate  of  her 
appearance  before  the  officer  making  it,  when  in  fact  she  did 
not  appear  before  him,  that  a  man  has  to  prove  a  deed  pro- 
fessing to  be  signed  by  him  to  be  a  forgery.  The  rights  of 
property  are  too  sacred  to  allow  them  to  be  swept  away  with- 
out the  knowledge  of  the  owner,  when  he  has  made  no  con- 
tract of  sale  with  the  pretended  purchaser.  No  consideration 
of  public  policy  can  justify  the  robbing  of  a  married  woman 
of  her  separate  estate. 

If,  therefore,  it  legally  appears  in  this  record  that  the  deed 
of  the  15th  of  December,  1868,  which  appears  to  have  been 
properly  acknowledged  by  Sarah  Jane  Knisely  by  the  certifi- 
cate of  Michael  Simon,  the  justice,  was  not  acknowledged  by 
Mrs.  Knisely, — that  is,  if  it  appears  by  proper  proof  that  that 
certificate  is  totally  false,  that  Mrs.  Knisely  never  appeared 
before  said  justice  to  acknowledge  said  deed, — the  deed,  as  to 
her,  is  void,  even  in  the  hands  of  an  innocent  purchaser  for 
value.  In  a  case  of  this  character,  the  proof  to  sustain  the 
impeachment  of  the  certificate  should  be  of  the  clearest, 
Btrongest,  and  most  convincing  character:  Hourtierme  v. 
Schoorer,  24  Mich.  274;  Kerr  v.  Russell,  69  111.  666;  18  Am. 
Eep.  634.  The  proof  should  be  almost,  if  not  quite,  as  strong 
as  that  required  to  correct  a  mistake  in  a  deed;  that  is,  it 
should  not  be  loose,  equivocal,  or  open  to  reasonable  doubt 
or  opposing  presumptions:  Jarrell  v.  Jarrell,  27  W.  Va.  743. 
The  reason  for  this  is,  that  the  writing  itself  is  regarded  as 
evidence  so  strong  that  only  other  unequivocal  evidence  irw* 
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Bistibly  conclusive  is  suflScient  to  overthrow  it.  It  is  not 
necessary  that  there  should  be  no  opposing  or  contradictory 
evidence;  but  the  evidence  that  the  certificate  is  totally  false 
must  be  so  strong  as  to  remove  every  reasonable  doubt. 

If  the  evidence  in  this  cause  is  competent,  it  comes  up  to 
the  full  requirement  of  the  rule  as  we  have  stated  it.  There 
can  be  no  doubt  of  the  fact,  if  the  evidence  is  competent,  that 
Mrs.  Knisely  never  appeared  before  Justice  Simon  at  all  to 
acknowledge  the  deed  of  December  15,  1868,  as  certified  by 
said  justice  in  his  certificate  attached  to  the  deed.  Mrs. 
Knisely  herself  testifies  that  she  did  not  appear  before  himj 
and  both  Knisely  and  the  justice  depose  that  the  justice  made 
the  certificate  in  the  absence  of  Mrs.  Knisely,  while  he  was 
sitting  on  his  horse  in  the  public  road.  The  justice,  in  his 
deposition,  which  was  excepted  to  in  the  court  below  for  in- 
competency, says  that  Mrs,  Knisely  did  acknowledge  before 
him  a  deed  of  trust  to  secure  the  $1,650  to  Pickens,  which 
deed  was  executed  to  W.  W.  Daniels,  trustee.  He  says  she 
never  acknowledged  but  one  deed  of  that  kind.  Being  asked 
whether,  after  he  had  taken  her  acknowledgment  as  stated, 
L.  M.  Knisely  did  not  bring  another  deed  of  trust  bearing 
date  as  before  stated  to  W.  W.  Daniels,  trustee,  to  secure  the 
plaintifi"  the  said  sum  of  $1,650,  and  if  so,  what  he  did  with 
said  deed  of  trust,  he  answered:  "Like  a  deed  of  trust  was 
acknowledged  this  morning,  and  the  evening  of  the  day  after, 
L.  M.  Knisely  met  me  on  the  road,  and  says  to  me:  'Squire, 
Pickens  objects  to  the  deed  of  trust  on  account  of  your  cer- 
tificate'; and  I  asked  him  what  was  the  matter  with  that. 
*Well,'  says  he,  'you  put  both  certificates  of  me  and  my  wife 
in  one';  and  then  he  said:  *I  have  drawn  up  new  certificates 
for  you  by  an  old  one  I  had,  and  the  deed  of  trust  is  all  right, 
with  the  exception  of  your  certificate.'  Then  I  took  the  deed 
of  trust  and  looked  at  it,  and  I  saw  his  name  and  William 
Daniels's  name,  which  I  thought  to  be  the  same  one.  The 
same  amount,  at  least,  was  in  it,  and  her  name.  I  saw  the 
certificates  were  changed,  and  then  I  signed  them.  I  had 
been  in  the  practice  of  not  drawing  up  the  certificates  to  the 
acknowledgment  of  a  deed  for  perhaps  a  month  or  more  after 
the  acknowledgment.  I  suppose  I  did  not  have  this  particu- 
lar deed  of  trust  when  Mr.  and  Mrs.  Knisely  acknowledged 
the  deed  of  trust,  but  it  was  one  of  the  same  date  and  the 
same  amount.  L.  M.  Knisely,  to  the  best  of  my  recollection, 
never  acknowledged  the  deed  as  certified  to." 
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But  it  is  here  insisted  that  Justice  Simon's  testimony  was  in- 
competent to  impeach  his  certificate.  In  Harkins  v.  Forsyth,  11 
Leigh,  294,  it  was  not  only  held  that  the  justice's  testimony  was 
incompetent,  but  also  that  all  testimony  was  incompetent  to 
impeach  the  certificate  in  that  case,  because  there  was  no  fraud 
or  duress  claimed.  In  a  case  like  that,  we  have  seen,  the 
authorities  generally  hold  that  evidence  cannot  be  heard  to 
impeach  the  truth  of  the  certificate. 

In  Jourdan  v.  Jourdan,  9  Serg.  &  R.  268,  it  was  held  that 
the  deed  of  a  married  woman  was  void,  where  the  certificate 
of  her  examination  did  not  show  that  she  was  examined  sepa- 
rate and  apart  from  her  husband,  and  that  the  parol  evidence 
of  the  justice  was  inadmissible  to  show  that  he  in  fact  did  ex- 
amine her  separate  and  apart  from  her  husband. 

In  Stone  v.  Montgomery,  35  Miss.  83,  the  deposition  of  the 
justice  was  taken  to  show  that  the  statements  made  in  his 
certificate  were  untrue,  and  the  court  said:  "We  are  of  opinion 
that  the  oflBcer  could  not  be  examined  for  such  a  purpose. 
His  official  acts  are  done  and  certified  under  oath,  and  it  would 
be  mischievous  in  the  extreme  to  permit  such  a  person  to  ap- 
pear as  a  witness  and  falsify  his  own  solemn  act.  Such  a 
course  would  expose  weak  or  dishonest  officers  to  the  most 
dangerous  temptations,  and  render  the  tenure  of  property  un- 
safe and  precarious  by  subjecting  the  evidences  of  titles  under 
which  it  was  held  to  the  frail  and  uncertain  memory  or  to 
the  corruption  of  officers  who  have  in  due  form  certified  to  the 
regularity  of  their  acts."  In  that  case  the  only  irregularity 
claimed  was,  that  the  examination  of  the  wife  was  "  in  the 
presence  of  her  husband." 

In  Bank  v.  Copeland,  18  Md.  305,  81  Am.  Dec.  597,  it  was 
held  that  the  magistrate  who  took  the  acknowledgment  of  a 
married  woman  to  a  deed  is  not,  from  considerations  of  public 
policy,  if  from  no  other,  a  competent  witness  to  contradict  or 
impeach  his  certificate  of  acknowledgment.  In  that  case  it 
clearly  appeared  that  the  wife  was  before  the  justice;  but  it 
was  insisted  that  by  threats,  etc.,  she  was  induced  to  acknowl- 
edge the  deed. 

In  AUen  v.  Lenoir ^  53  Miss.  321,  evidence  of  the  declarations 
of  Hunt,  who  took  the  acknowledgment,  which  declarations 
showed  that  the  married  woman  was  not  before  him,  were  ob- 
jected to,  and  the  supreme  court  said:  "The  chancellor  did  err 
in  not  suppressing  the  evidence  of  what  Hunt,  the  clerk,  whose 
certificate  of  acknowledgment  appears  on  the  mortgage,  told 
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the  witness  about  the  certificate.  It  was  incompetent,  both 
because  it  was  hearsay  and  because  it  impeached  the  ofBcial 
certificate  of  Hunt." 

In  the  case  of  Michener  v.  Cavender,  38  Pa.  St.  334,  80 
Am.  Dec.  486,  the  only  evidence  to  impeach  the  certificate 
was  given  by  the  alderman  who  took  the  acknowledgment. 
He  testified  that  the  married  woman  was  not  before  him  to  be 
examined  at  any  time.  His  testimony  was  taken  under  ex- 
ception to  his  competency  as  a  witness  to  contradict  his  own 
official  act.  Judgment  was  had  against  the  married  woman 
in  the  court  below,  on  the  ground  that  the  certificate  could  not 
be  impeached,  even  under  these  circumstances,  in  the  hands 
of  an  innocent  purchaser.  The  supreme  court  reversed  the 
case,  and  necessarily  considered  the  testimony  of  the  alder- 
man, although  the  question  of  his  competency  was  not  alluded 
to  in  the  opinion.  The  court  quotes  from  his  evidence  without 
saying  anything  about  his  competency. 

In  Rollins  v.  Menager^  22  W.  Va.  461,  the  statement  of  the  case 
(page  465)  shows  that  the  justice  who  took  the  acknowledg- 
ment was  examined  as  a  witness;  but  it  appears  that  his 
evidence  was  in  favor  of,  and  not  against,  his  certificates.  His 
evidence  is  also  referred  to  in  the  opinion  (page  471).  There 
seems  to  have  been  no  exception  to  it;  and  there  could  be  no 
legal  exception  to  it,  because  it  did  not  tend  to  impeach  his 
certificate.  It  was  formerly  held  that  attesting  witnesses  to  a 
will  could  not  contradict  the  facts  set  out  in  their  attestation: 
Goodlittle  v.  Clayton^  4  Burr.  2224.  But  this  court  has  held 
that  the  question  of  the  execution  of  a  will  is  to  be  determined, 
like  any  other,  in  view  of  all  the  legitimate  evidence  in  the 
case,  and  no  controlling  eflfect  is  to  be  given  to  the  testimony 
of  the  subscribing  witnesses.  Their  direct  participation  in  the 
transaction  must,  of  course,  under  ordinary  circumstances, 
give  great  weight  to  their  testimony;  but  it  is  liable  to  be  re- 
butted by  other  evidence,  either  direct  or  circumstantial.  But 
it  was  further  held  that  the  testimony  of  a  subscribing  witness 
against  the  validity  of  a  will  must  be  viewed  with  suspicion: 
Webb  V.  Dye,  18  W.  Va.  376. 

It  seems  to  us  that  it  is  admissible  to  hear  the  evidence  of 
a  justice  who  took  the  acknowledgment  of  a  married  woman 
to  prove  that  she  never  did  in  fact  appear  before  him  to  ac- 
knowledge a  deed,  although  he  has  certified  that  she  did.  It, 
is,  of  course,  permitting  him  to  testify  to  his  own  baseness; 
bat  though  his  evidence  must  be  by  court  and  jury  viewed 


Oct.  1886.]  Pickens  v.  Knisely.  641 

with  suspicion,  yet  we  think  it  is  competent  in  such  a  case, 
and  should  be  received  for  what  it  is  worth,  and  unless  sup- 
ported by  other  facts  and  circumstances  in  the  case,  it  would 
not  be  regarded  as  suflBcient  to  impeach  his  certificate.  Es- 
pecially  do  we  think  that  in  this  state  his  evidence  is  compe- 
tent, since  even  the  parties  in  interest,  with  certain  exceptions, 
are  competent  to  testify  in  their  own  behalf. 

But  it  is  insisted  that  the  testimony  of  ICnisely  and  wife 
was  incompetent.  The  record  does  not  show  the  date  at 
which  their  depositions  were  taken;  but  the  decree  dismissing 
the  bill  was  entered  on  the  thirtieth  day  of  October,  1883.  On 
the  twenty-seventh  day  of  March,  1882,  the  legislature  passed 
an  act  declaring  that  "  in  any  civil  action,  suit,  or  proceeding, 
the  husband  or  wife  of  any  party  thereto,  or  of  any  person  in 
whose  behalf  any  such  suit  or  proceeding  is  brought,  prose- 
cuted, opposed,  or  defended,  shall  be  competent  to  give  evi- 
dence the  same  as  any  other  witness  on  behalf  of  any  party  to 
such  suit,  action,  or  proceeding,  except  that  no  husband  or 
wife  shall  disclose  any  confidential  communication  made  by 
one  to  the  other  during  their  marriage":  Acts  1882,  sec.  22, 
c.  160,  p.  544.  This  act  went  into  efiect  ninety  days  after  its 
passage,  on  the  27th  of  June,  1882,  so  that  it  was  in  full  force 
and  vigor  when  the  decree  of  October,  30,  1883,  was  heard  on 
the  depositions,  etc.  The  language  is,  the  husband  and  wife 
"  shall  be  competent  to  give  evidence."  Within  the  meaning 
of  said  section,  the  competency  of  the  testimony  taken  is  de- 
termined at  the  time  the  court  reads  it,  and  not  at  the  time 
the  depositions  are  taken:  Zane  v.  FinTc,  28  W.  Va.  693.  So 
at  the  time  these  depositions  were  read,  both  husband  and 
wife  were  competent  to  give  evidence.  Therefore  the  testi- 
mony of  Knisely  and  wife  was  competent. 

The  evidence,  all  being  competent,  leaves  no  doubt  that  the 
married  woman,  Mrs.  Knisely,  never  acknowledged  said  deed, 
and  it  is  therefore  void  as  to  her.  The  second  deed  of  trust, 
we  have  found,  is  valid;  but  it  is  necessarily  subject  to  the  life 
estate  of  Stephen  Arnold,  the  grantor  of  Mrs.  Knisely,  as  ap- 
pears by  the  terms  of  the  deed:  Love  v.  Teter,  24  W.  Va.  745. 

It  is  claimed  that  the  land  is  subject  to  the  curtesy  initiate 
of  the  husband  and  father;  that  if  the  deeds  were  void,  still 
the  bill  ought  not  to  have  been  dismissed  because  Mrs.  Knisely 
signed  the  notes,  and  the  rents  and  profits  of  her  real  estate 
are  subject  to  their  payment.  No  such  relief  as  is  claimed 
could  be  had  in  this  suit.    The  bill  was  not  filed  for  any  such 
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purpose,  and  it  could  not  be  amended  for  such  a  purpose,  as 
that  would  make  an  entirely  new  case.  The  debt  of  a  general 
creditor  of  a  married  woman  does  not  constitute  a  lien  or 
charge  upon  her  separate  estate,  real  or  personal,  prior  to  the 
institution  of  the  suit  by  such  creditor  to  subject  such  estate 
to  the  payment  thereof.  General  creditors  of  a  feine  covert 
have  no  priority  over  each  other,  unless  it  be  acquired  by  su- 
perior diligence  in  proceeding  to  obtain  satisfaction:  Hughes 
V.  Eamilton,  19  W.  Va.  366;  Piercy  v.  Beckett j  15  Id.  444; 
Lamb  v.  Cecil,  28  Id.  653. 

We  have  examined  the  evidence,  and  do  not  think  that  the 
usury  charged  in  the  answer  is  proved. 

For  the  error  which  we  have  pointed  out,  the  decree  of  Octo- 
ber 30,  1883,  is  reversed,  with  costs  to  the  appellant,  and  this 
cause  is  remanded  to  be  further  proceeded  in  according  to  the 
principles  herein  announced. 

Grekn,  J.,  dissented  in  a  rery  lengthy  opinion.  He  maintained  that  the 
taking  of  the  acknowledgment  of  a  married  woman  to  a  deed  was  in  the 
nature  of  a  judicial  act,  "and  that  she  cannot,  by  parol  evidence,  contradict 
the  facts  set  out  in  the  certificate  of  the  justice,  so  as  to  avoid  the  effect  of 
such  deed,  when  it  has  been  executed  by  her  and  duly  recorded  with  the 
appended  certificate  in  due  form,  unless  she  first  establish,  by  satisfactory 
parol  evidence,  that,  with  the  concurrence  of  those  claiming  the  land  under 
her  deed,  she  had  been  defrauded  or  imposed  upon  by  the  pretended  privy 
examination  of  her  by  the  justice."  But  it  is  well  known  that  a  judicial  act, 
or  what  appears  to  be  a  judicial  act,  may  be  avoided  by  showing  that  the 
court  acted  without  jurisdiction.  Hence  it  would  seem  to  be  open  to  any 
one  to  show  that  a  certificate  of  acknowledgment  afi'ecting  his  property, 
whether  regarded  as  a  judicial  act  or  not,  was  granted  by  a  judge  to  whose 
authority  or  jurisdiction  he  had  never  submitted.  Judge  Green,  however, 
likened  the  taking  of  the  acknowledgment  of  a  married  woman  to  the  entry 
of  a  fine,  and  said:  "It  only  remains  to  inquire  whether  if  the  entry  on  the 
record-book  of  a  court  of  general  jurisdiction,  and  which  court  only  could 
enter  a  fine,  was,  that  the  married  woman  personally  appeared  before  the 
court  and  acknowledged  the  fine  in  the  appropriate  manner,  she  could,  by 
parol  evidence,  contradict  this  statement  on  the  record-book.  I  think  it 
well  settled  that  she  could  no  more  contradict  the  statement  on  the  record 
that  she  personally  appeared  before  the  court  than  she  could  contradict  the 
further  statement  on  the  same  book  of  such  court  that  she  acknowledged  the 
fine  in  the  proper  manner." 

Ths  Sufficienot  ov  Cbbtitioates  or  Aoknowledoment  or  Married 
Women  was  again  before  the  court  of  appeals  of  West  Virginia  in  the  case 
of  Laidley  v.  Land  «£•  Co.,  30  W.  Va.  605.  The  certificate  in  question  was  as 
follows:  "State  of  West  Virginia,  County  of  Cabell.  Personally  came  be- 
fore me,  the  undersigned,  recorder  of  the  county  and  state  aforesaid,  Sarah 
H.  G.  Pennybacker,  wife  of  the  above-mentioned  John  Pennybacker,  and 
party  to  the  foregoing  deed,  and  being  examined  by  me  privily  and  apart 
from  her  husband,  and  having  the  deed  aforesaid  fully  explained  to  her,  she. 
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the  Baid  Sarah  H.  G.  Pennybacker,  acknowledged  that  she  had  willingly 
signed,  sealed,  and  delivered  the  same,  and  wished  not  to  retract  it."  The 
certificate  of  acknowledgment  was  declared  to  be  fatally  defective.  This 
declaration  was  founded  on  the  peculiar  language  of  the  statute,  which  is  to 
the  effect  that  a  wife  seeking  to  acknowledge  a  deed  must  appear  before  a 
proper  officer,  and  must,  on  being  examined  privily  and  apart  from  her  hus- 
band by  such  officer,  and  having  the  instrument  fully  explained  to  her,  ac- 
knowledge the  same  to  be  her  act,  and  declare  that  she  has  willingly  executed 
the  sanle.  The  use  of  both  of  the  words  "  acknowledge  "  and  "  declare  "  was 
adjudged  to  be  essential.  It  was  said  that  if  the  word  "acknowledge,"  as 
used  in  the  certificate,  could  be  treated  as  equivalent  to  the  word  "declare," 
then  the  word  "acknowledge"  must  be  regarded  as  omitted;  that  the  stat- 
ute required  the  use  of  both  words,  or  of  terms  of  equivalent  import,  and  in 
no  event  could  the  use  of  one  only  of  these  words  be  deemed  equivalent  to 
the  use  of  both.  After  reviewing  the  case  of  Blair  v.  Sayre,  29  W.  Va.  604, 
and  several  others  decided  under  the  same  or  similar  statutes,  the  court  said: 
"In  these  cases  it  is  expressly  decided  that  the  certificate,  as  to  the  wife, 
must  not  only  show  that  she  acknowledged  the  deed,  but  that  she  declared 
she  had  willingly  executed  the  same,  and  that  she  did  not  wish  to  retract  it. 
It  must  contain  the  acknowledgment  and  two  declarations.  Each  of  these 
are  separate,  different,  and  distinct  requirements  of  the  statute.  They  are 
matters  of  substance,  and  not  of  form;  and  therefore,  unless  the  certificate 
shows  upon  its  face  that  each  and  all  three  of  them  have  been  complied  with, 
it  is  void  as  to  the  wife." 

In  Cebtifioate  07  AcKNOWLEDQMBNT  ov  Debbs,  a  substantial  compli- 
ance with  the  statute  is  all  that  is  required:  Note  to  Livingston  v.  Kettelle,  41 
Am.  Dec.  168-179. 

Acknowledgment  of  Deed  by  Maeried  Woman  is  essential  to  its  valid- 
ity. The  essentials  of  the  acknowledgment  and  certificate  are  considered  in 
note  to  Livingston  v.  Kittelle,  41  Am.  Deo.  179-184;  Boyldn  v.  Rain,  28  Ala. 
232;  65  Am.  Dec.  349. 

iHFBACHiNa  Acknowledgment.  —  The  rule  of  the  principal  case  is  well 
sustained  to  the  efiiect  that  an  acknowledgment  may  be  impeached  by  prov- 
ing that  the  grantor  never  appeared  before  the  officer,  nor  made  any  ac- 
knowledgment of  the  deed  to  him;  but  that  it  may  not  be  impeached,  as 
against  an  innocent  purchaser,  on  account  of  any  error  or  omission  in  taking 
it,  when  the  certificate  is  regular  in  form,  and  the  grantor  knew  that  he  or 
she  was  in  the  presence  of  a  competent  officer  wlio  ^as  making  an  attempt  to 
take  such  acknowledgment:  Smith  v.  Ward,  2  Root  378;  1  Am.  Dec.  80,  and 
note  81-83;  Michener  v.  Cavender,  38  Pa.  St.  334;  80  Am.  Dec.  486;  Kocomeh 
V.  Marak,  54  Tex.  206;  Johnston  v.  Wallace,  63  Miss.  331;  34  Am.  Rep.  699; 
Williamson  v.  Carskaden,  36  Ohio  St.  664;  Baldwin  v.  Snowden,  11  Id.  203} 
78  Am.  Dec.  303;  Dodge  v.  EoUinshead,  6  Minn.  25;  80  Am.  Dec.  433;  Cover 
V.  Manaway,  115  Pa.  St.  338;  2  Am.  St.  Rep.  552. 

Competency  of  Officer  Who  has  Certified  an  Acknowledgment  in  due 
form,  as  a  witness  to  impeach  his  acknowledgment,  Li  denied:  Eighberger  r, 
Stiffler,  21  Md.  338;  83  Am.  Deo.  593. 
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Btatotes  07  LnuTATiONs  BiTN  AGAINST  PuBLio  CoRFOBATioNa,  Whether 
they  are  municipal  or  mere  agencies  of  the  state.  Such  corporations  are 
more  or  less  branches  of  the  government,  and  necessarily  clothed  with 
the  attributes  and  incidents  of  sovereignty;  yet  when  they  have  power 
to  sue  and  be  sued,  to  have  a  common  seal,  to  take  and  hold  property, 
and  transact  business,  they  are  governed  by  the  same  laws  and  regula* 
tions,  and  subject  to  the  same  limitations,  as  natural  persons. 

SxATDTSs  07  LmiTATioNS  Ofbratb  aqahist  Okb  State  when  Snnia  nr 
THE  CouBTS  OF  ANOTHER  State. — If  a  Sovereign  state  enters  the  courts 
of  a  foreign  state,  she  does  so  with  no  other  rights  and  immunitiea  thaa 
those  which  pertain  to  private  corporations  or  individuals. 

KoEBE  CAN  BE  No  Deobee  BETWEEN  Co-DEFENDANTS,  or  recovery  by  one  CO- 
defendant  against  the  other,  when  complainant  is  entitled  to  no  relief. 

STinrLATION    OB    AQBEEMENT    ReGABDINO    THE    DISPOSITION    07  A    CaXTSB 

will  not  be  permitted  to  affect  the  rights  of  persons  who  are  not  parties 
to  it  nor  to  the  action. 

J.  F.  Brown  and  Z.  T.  Vifison,  for  the  appellant. 

B,  Brown  and  J.  W.  Fergvson,  for  the  appellee. 

Snydeb  J.  In  the  year  1850,  William  Irby,  a  lunatic  from 
Cabell  County,  was  taken  to  the  Western  Lunatic  Asylum,  at 
Staunton,  Virginia,  where  he  remained  as  a  patient  until  his 
death,  in  the  year  1863.  Peter  C.  BuflBngton  was  appointed 
committee  of  the  estate  of  Irhy,  and  in  1854  brought  suit  in  the 
circuit  court  of  Cabell  County  for  the  sale  of  his  ward's  lands 
in  that  county,  alleging  in  his  bill  that  the  lands  were  unpro- 
ductive, and  a  sale  and  investment  of  the  proceeds  would  be 
advantageous  to  the  estate,  and  also  that  a  portion  of  said  pro- 
ceeds were  necessary  to  pay  the  debts  and  the  expenses  of  his 
ward  at  the  asylum.  The  presumptive  heirs  of  Irby  were 
made  defendants  to  the  bill.  Under  decrees  in  said  suit,  the 
lands  were  sold  and  the  sales  confirmed.  A  small  part  of  the 
proceeds  was  applied  to  the  payment  of  debts,  $950  was  paid 
to  the  asylum  on  account  for  the  support  of  Irby,  and  the  resi- 
due, $905,  was  placed  in  the  hands  of  W.  C.  Miller,  as  the 
general  receiver  of  the  court,  who  was,  by  decree  entered  Sep- 
tember 1,  1859,  ordered  to  "continue  to  invest  the  same  in 
some  safe  stock  or  loan  until  the  further  order  of  the  court." 
In  November,  1868,  an  order  was  entered,  directing  deeds  to  be 
made  to  the  purchasers  of  the  lands,  which  concludes  with  the 
words,  "and  this  cause  is  filed  away."  This  is  the  last  order 
or  proceeding  had  in  this  cause,  so  far  as  the  transcript  before 
OB  discloses. 
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In  January,  1878,  the  Western  Lunatic  Asylum,  styling 
itself  a  corporation  created  and  existing  under  the  laws  of  Vir- 
ginia, and  doing  business  at  Staunton,  in  that  state,  brought 
this  suit  in  the  circuit  court  of  Cabell  County,  against  W.  C. 
Miller,  the  general  receiver  of  said  court,  and  the  adminis- 
trator and  heirs  of  Irby,  to  recover  $2,383.45,  balance  alleged 
to  be  due  to  the  plaintiflE"  from  the  estate  of  Irby  for  his  board, . 
clothing,  etc.,  furnished  at  the  asylum,  from  November,  1850, 
to  March,  1863,  and  to  obtain  a  decree  against  said  Miller,  as 
receiver,  for  the  aforesaid  $905,  and  the  interest  thereon. 

George  F.  Miller,  the  administrator  of  Irby,  pleaded  the 
statute  of  limitations,  and  filed  an  answer  in  the  nature  of  a 
cross-bill,  asking  for  a  decree  in  his  favor  for  said  $905. 

W.  C.  Miller,  the  receiver,  answered,  alleging  that  he  had 
paid  over  the  $905  placed  in  his  hands  to  the  heirs  of  Irby, 
and  exhibited  receipts  showing  that  he  had  so  paid  over  a  part 
of  said  fund;  and  he  also  pleaded  the  statute  of  limitations 
and  the  lapse  of  time  as  a  bar  to  any  recovery  against  him. 

In  March,  1884,  the  state  of  West  Virginia  filed  her  petition, 
claiming  said  fund,  as  the  assignee  of  Virginia,  under  the  act 
of  February  3,  1863,  passed  by  the  reorganised  government  of 
Virginia:  Acts  1862-63,  p.  58. 

The  cause  was  referred  to  a  commissioner,  who  reported  the 
balance  in  the  hands  of  the  general  receiver,  after  deducting 
the  amounts  paid  by  him  to  the  heirs  of  Irby,  to  be  $1,106.84, 
as  of  May  7,  1882.    To  this  report  there  was  no  exception. 

The  court,  on  August  19,  1884,  entered  a  decree  in  favor  of 
the  administrator  of  Irby  against  W.  C.  Miller,  the  receiver, 
for  the  balance  reported  by  the  commissioner  in  his  hands, 
and  then  decreed  that  said  administrator,  after  paying  the 
costs  of  this  suit,  should  pay  the  residue  of  said  fund  to  the 
plaintiff  on  its  claim  against  the  estate  of  Irby,  which,  with 
the  interest  thereon  to  the  date  of  the  decree,  was  ascertained 
and  fixed  at  $5,023.41,  and  found  to  be  the  only  indebtedness 
of  said  Irby's  estate.  From  this  decree  George  F.  Miller,  ad- 
ministrator, obtained  this  appeal. 

The  first  question  presented  is,  whether  or  not  the  plaintiff's 
demand  is  barred  by  the  statute  of  limitations.  The  plaintiff 
is  a  Virginia  corporation,  with  perpetual  succession,  capacity  to 
sue  and  be  sued,  a  common  seal,  and  the  power  to  take  and 
hold  real  and  personal  property:  Acts  1841,  c.  15,  p.  38;  Code 
Va.  1849,  c.  85,  sec.  182,  p.  389. 

If  this  is  simply  a  public  charitable  institution,  and  not  a 
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part  of  the  government  itself,  then  the  statute  of  limitations 
applies  to  it  in  the  same  manner  that  it  does  to  individuals. 
The  maxim,  Nullum  tempos  occurrit  regiy  applies  to  sovereignty 
alone:  Wheeling  v.  Campbell,  12  W.  Va.  36;  Forsyth  v.  Wheel- 
ing, 19  Id.  318. 

Puhlic  corporations,  whether  they  are  municipal  or  mere 
agencies  of  the  state,  are  all  more  or  less  branches  of  the  gov- 
ernment, and  necessarily  clothed  with  attributes  and  incidents 
of  sovereignty;  yet  when  they  are  clothed  with  the  capacity 
to  sue  and  be  sued,  to  have  a  common  seal,  to  take  and  hold 
property  and  transact  business,  they  are  governed  by  the  same 
laws,  rules,  and  regulations,  and  subject  to  the  same  limita- 
tions, that  natural  persons  are,  except  so  far  as  they  may  be 
exempted  or  relieved  by  positive  law:  Tompkins  v.  Kanawha 
Board,  19  W.  Va.  257. 

But  conceding,  as  claimed  by  the  plaintiff,  that  this  corpo- 
ration and  the  commonwealth  of  Virginia  are  one  and  the 
same,  and  that  it  must  be  treated  here  as  possessing  all  the 
attributes  and  immunities  which  belong  to  the  sovereign 
commonwealth  of  Virginia,  still,  when  Virginia  seeks  redress, 
and  becomes  a  suitor  in  the  courts  of  this  state  and  beyond 
her  territorial  limits,  she  must  lay  aside  her  attributes  and 
immunities  of  sovereignty,  and  assert  her  demands  as  private 
individuals  or  corporations  assert  theirs  in  those  courts,  sub- 
ject to  the  same  laws  and  limitations.  Sovereignty,  though 
supreme  within  its  own  jurisdiction  and  territory,  does  not 
extend  beyond  these;  and  when  a  sovereign  state  enters  the 
courts  of  a  foreign  state,  she  does  so  with  no  other  rights  and 
immunities  than  those  which  pertain  to  private  corporations 
or  individuals:  Esley  v.  People,  23  Kan.  202.  The  lex  fori 
governs  in  the  limitation  of  actions:  Johnson  v.  Anderson,  76 
Va.  766. 

But  it  is  contended  by  the  attorney-general  for  this  state 
that  by  the  act  of  the  general  assembly  of  February  3, 1863, 
Virginia  transferred  her  claim  against  the  estate  of  Irby  to 
this  state:  Acts  Va.  1882-83,  p.  58;  Caldwell  v.  Prindle,  19 
W.  Va.  604. 

It  is  not  necessary  to  decide  whether  or  not  such  transfer 
has  been  made,  because  such  decision  could  not  affect  the  re- 
sult of  the  suit.  Conceding  the  transfer  was  made,  this  state 
is  not  entitled  to  any  relief  in  this  suit:  1.  Because  she  did 
not  bring  the  suit,  and  is  not  a  plaintiff  therein;  and  2.  Be- 
cause by  statute,  which  went  into  effect  April  1, 1869,  the  bar 
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of  the  statute  of  limitations  is  expressly  made  applicable  to 
demands  due  the  state:  Code,  c.  85,  sec.  20,  p.  221.  It  is  not 
overlooked  that  this  statute  was  repealed  in  the  act  of  Decem- 
ber 20,  1875,  chapter  55,  section  19,  acts  of  1875,  page  125, 
and  re-enacted  in  the  act  of  February  9,  1882,  chapter  18,  sec- 
tion 20,  acts  of  1882,  page  25.  The  said  statute  was  therefore 
in  force  from  April  1,  1869,  to  December  20, 1875,  more  than 
six  years,  and  has  continued  in  force  since  February,  1882. 

William  Irby  died  at  the  asylum  in  Staunton  in  March, 
1863,  but  so  far  as  the  record  here  shows  no  one  was  appointed 
administrator  of  his  estate  until  September,  1877,  when  the 
same  was,  by  an  order  of  the  circuit  court  of  Cabell  County, 
committed  to  the  appellant,  George  F.  Miller,  the  then  sheriff 
of  said  county. 

The  account  of  the  plaintiff  is  for  board,  etc.,  at  the  price 
of  seventeen  dollars  per  month.  It  is  plain,  therefore,  that 
the  whole  of  the  account,  except,  perhaps,  for  the  last  month, 
accrued  in  the  lifetime  of  Irby,  and  the  statute  of  limitations 
commenced  to  run  in  his  favor  before  his  death,  and  became 
barred  in  five  years  thereafter,  excluding  the  time  excepted 
by  the  law  from  the  operation  of  the  statute:  Jones  v.  Lemony 
26  W.  Va.  629. 

But  let  US  assume,  though  such  an  assumption  is  scarcely 
admissible  in  any  view  of  the  facts  in  this  cause,  that  the 
plaintiff's  cause  of  action  did  not  accrue  until  after  the  death 
of  Irby,  and  that  no  one  became  his  administrator  until  more 
than  five  years  from  that  time.  In  such  event,  the  statute  of 
limitations  would  commence  to  run  at  the  expiration  of  five 
years  from  the  death;  that  is,  the  law,  according  to  our  stat- 
ute, conclusively  presumes  that  an  administrator  has  qualified 
on  the  last  day  of  said  five  years:  Code,  c.  104,  sec.  17. 

Irby  died,  as  we  have  seen,  in  March,  1863;  the  statute 
commenced,  therefore,  to  run  against  the  plaintiff,  whether  it 
be  treated  as  a  public  corporation  or  the  commonwealth  of 
Virginia  herself,  from  March,  1868,  and  the  statutory  bar  ap- 
plicable to  such  claims  as  the  one  here  asserted  being  five 
years,  the  demand  became  absolutely  barred  in  March,  1873. 
This  suit  was  not  commenced  until  1878,  nearly  five  years 
after  the  bar  had  become  complete.  But  if  we  treat  the  state 
of  West  Virginia  as  the  plaintiff  and  owner  of  the  claim,  the 
statute  began  to  run  as  to  her  April  1,  1869,  and  her  right  of 
action  ceased  and  the  bar  of  the  statute  became  operative  in 
April,  1874,  before  the  repeal  of  the  statute  barring  claims 
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due  the  state.  For  these  reasons,  it  seems  to  me  plain  that 
the  plaintiff,  when  this  suit  was  instituted,  had  no  existing 
legal  demand  against  the  estate  of  Irby,  and  that  its  bill 
should  have  been  dismissed  by  the  circuit  court. 

It  is,  however,  asserted  here  for  the  plaintiff  that  the  fund 
in  the  hands  of  W.  C.  Miller,  the  general  receiver  of  the  court, 
is  a  trust  fund,  dedicated  by  the  proceedings  in  the  aforesaid 
suit  of  Buffington  v.  Irhy  to  the  payment  of  the  plaintiflF's  de- 
mand. There  is  nothing  in  the  transcript  of  the  record  of 
that  suit  or  of  this  to  warrant  any  such  claim.  But  if  such 
had  been  the  fact,  the  proper  place  to  call  for  the  fund  would 
have  been  in  that  suit,  and  not  in  this  independent  and  col- 
lateral suit. 

It  thus  appearing  that  the  plaintiff  is  not  entitled  to  any 
relief,  it  is  well  settled  that  there  can  be  no  decree  in  the  suit 
between  co-defendants,  or  recovery  by  one  defendant  against 
another:  Hubbard  v.  Goodwin,  2  Leigh,  492;  Hansford  v.  Coal 
Co.,  22  W.  Va.  70;  Vance  v.  Evans,  11  Id.  342;  Quid  v.  Myers, 
23  Gratt.  383. 

To  escape  this  rule  of  law,  we  are  referred  to  the  counsel 
for  the  plaintiff  and  by  the  attorney-general  of  this  state  to 
the  following  recital  in  the  decree  appealed  from:  "The  plain- 
tiff and  George  F.  Miller,  administrator  of  William  Irby,  de- 
ceased, the  state  of  West  Virginia,  and  the  defendant,  W.  C. 
Miller,  by  their  respective  counsel,  agree  that  if  anything 
should  be  found  due  from  the  said  W.  C.  Miller  to  any  of  the 
parties  to  this  suit,  the  court  shall  adjudicate  such  indebted- 
ness, and  to  whom  the  same  is  due,  whether  the  plaintiff 
herein  has  any  cause  of  action  or  not." 

This  agreement  or  consent  seems  to  have  been  entirely  with 
reference  to  the  decision  of  the  circuit  court,  and  not  as  an 
agreement  in  the  cause  to  extend  to  the  appellate  court.  If 
it  had  been  acted  on  by  the  circuit  court,  we  might  consider 
it  in  reviewing  the  decree  of  that  court;  but  as  the  decree  is 
not  based  on  or  influenced  by  the  agreement,  I  have  grave 
doubts  whether  or  not  we  ought  to  give  it  any  effect  in  this 
court.  But  be  this  as  it  may,  the  consent  can  affect  only  those 
who  assented  to  it.  The  heirs  of  Irby  are  the  parties  who 
appear  to  be  entitled  to  the  fund,  and  neither  they  nor  their 
counsel  have  assented  to  the  agreement.  The  fund  is  the  pro- 
ceeds of  real  estate  sold  under  the  provisions  of  chapter  128, 
code  of  1849.  By  section  12  of  said  chapter,  it  is  declared 
that,  upon  the  death  of  the  lunatic,  the  proceeds  of  such  sale 
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thall  "pass  to  those  who  would  have  been  entitled  to  tho  land 
if  it  had  not  been  sold  or  divided  "-.  Vaughan  v.  Jones,  23  Gratt. 
444. 

Under  this  statute,  the  fund  passed  by  descent  to  the  heirs 
of  Irby  just  as  the  land  would  have  done  had  it  not  been  sold. 
The  heirs,  then,  are  the  parties  materially  interested,  and  they 
have  not  united  in  the  agreement,  or  consented  to  any  devia- 
tion from  the  due  course  and  regular  determination  of  this 
suit. 

Of  course  W.  C.  Miller,  holding  the  fund  as  receiver  and 
trustee,  cannot  be  protected  by  the  statute  of  limitations.  He 
is  the  mere  hand  of  the  court,  holding  the  fund  subject  to  its 
order,  without  any  right  to  or  personal  interest  in  it.  The  heirs 
of  Irby  may,  by  petition  filed  in  the  suit  of  Buffingion  v.  Irby, 
or  otherwise,  call  upon  the  court  in  that  cause  to  order  the 
said  receiver  to  render  an  account  of  the  fund  and  have  it  paid 
over  to  them,  or  otherwise  disbursed  as  may  be  legal,  accord- 
ing to  the  rights  of  those  entitled  thereto.  That  suit  does  not 
appear  to  have  ever  been  dismissed;  but  even  if  it  had,  I  ap- 
prehend it  would  still  be  legal  and  proper  for  the  court  to  sum- 
mon the  parties  before  it  and  dispose  of  the  fund  in  the  hands 
of  the  receiver  belonging  to  the  suit  and  paid  over  to  him  un- 
der orders  entered  therein,  with  directions  to  invest  or  retain 
it  until  the  further  order  of  the  court.  The  power  to  do  so 
seems  to  be  a  necessity,  for  otherwise  it  might  be  diflBcult  to 
control  and  disburse  the  fund. 

For  the  foregoing  reasons,  I  am  clearly  of  opinion  that  the 
decrees  of  the  circuit  court  entered  in  this  cause  should  be  re- 
versed, and  the  plaintiff's  bill  dismissed,  with  costs  to  the 
administrator  of  Irby  against  the  plainti£f  in  both  courts. 


Statutes  op  Limttatiom  do  not  Operatb  aoahtst  thb  Soversiok,  kob 
AGAINST  A  State  suing  within  its  own  courts,  unless  tho  statute  is  so  drawn 
as  to  unmistakably  indicate  that  the  state  has  waived  its  attribute  of  sov. 
ereignty,  and  consented  to  be  bound  by  the  statute:  People  v.  HerJnmtr,  4 
Cow.  345;  15  Am.  Dec.  379,  and  note  380-383.  But  public  and  municipal 
corporations  are  so  vested  with  the  rights  and  privileges  of  sovereignty  as  to 
be  within  the  protection  of  this  rule;  statutes  of  limitations  affect  them  the 
■ame  as  private  persons:  CUy  of  Cincinnati  v.  First  P.  Church,  8  Ohio,  298j 
32  Am.  Dec.  718,  and  note  719-721;  City  qf  Fort  Smith  v.  McKibbin,  41  Ark. 
45}  48  Am.  Kep.  19,  and  note  24-38. 
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White   v,   Footb   Lumber   and   Manufacturinq 

Company. 

[29  West  Viboikia,  885.  J 

An  KxEOcnoN  Garnishment  must  bb  Supported  by  a  Valid  Judgment. 

A  Void  Judgment  cannot  be  Regarded  as  having  Any  Legal  Exist- 
ence in  any  court,  for  any  purpose. 

Judgment  against  a  Married  Woman  on  a  contract  made  while  she  is 
living  with  her  husband  is  absolutely  void,  and  can  create  no  lien  on  her 
separate  estate. 

Ir  a  Married  Woman  is  Doing  Business  under  a  Company  Name,  a 
judgment  against  her  by  such  name  is  not  less  invalid  than  if  entered 
against  her  by  her  proper  name. 

Presumption  is  that  a  Married  Woman  is  Living  with  her  Husband; 
and  this  presumption,  unless  removed  by  competent  evidence,  will  over< 
throw,  even  on  a  collateral  assault,  a  judgment  entered  against  her  dur« 
ing  her  coverture. 

SimTna  and  Enalow,  for  the  plaintiff  in  error. 

E.  S.  Doolittle,  for  the  defendant  in  error. 

Snyder,  J.  A.  G.  White,  on  May  19, 1885,  caused  a  sugges- 
tion to  be  issued  by  E.  M.  Underwood,  a  justice  of  the  peace 
of  Cabell  County,  in  which,  after  stating  that  said  White,  on 
December  13,  1883,  had  obtained  a  judgment  before  another 
justice  of  said  county  against  the  Foote  Lumber  and  Manufac- 
turing Company  for  $139.42  and  costs,  and  that  there  was 
a  liability  on  Gard  and  Lous  by  reason  thereof,  commanded 
the  said  Gard  and  Lous,  as  debtors  of  said  company,  to  be 
summoned  to  appear  before  said  Underwood  on  June  1,  1885, 
to  answer  respecting  said  liability.  The  suggestion  was  duly 
served  on  Gard  and  Lous.  On  the  return  day  thereof,  Jane 
M.  Foote,  the  wife  of  H.  L.  Foote,  appeared  before  the  justice 
by  her  attorney  and  filed  a  plea,  in  which  she  alleged  that  the 
alleged  judgment  on  which  the  suggestion  had  issued  had  been 
recovered  against  her  under  the  name  of  the  Foote  Lumber 
and  Manufacturing  Company,  that  being  the  name  under 
which  she  was  doing  business;  and  that  at  the  time  of  the 
rendition  of  said  judgment  she  was  and  still  is  a  married 
woman,  the  wife  of  H.  L.  Foote,  and  living  with  her  husband. 
Issue  was  joined  on  this  plea,  and  the  justice  having,  upon 
the  evidence,  found  for  the  plaintiff,  and  that  Gard  and  Lous 
were  indebted  to  the  defendant  for  a  sum  in  excess  of  the 
plaintiff's  judgment,  gave  the  plaintiff  judgment  against  Gard 
Lous  for  $139.42  and  costs.  Within  ten  days  thereafter,  the 
said  Jane  M.  Foote  appealed  from  said  judgment  to  the  cir- 
cuit court  of  said  county. 
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The  case  was  finally  heard  by  the  circuit  court  on  March 
25,  1886,  where  both  the  law  and  the  facts  were  submitted  to 
the  court,  and  the  judgment  of  the  justice  was  af&rmed.  The 
garnishees,  Gard  and  Lous,  and  Jane  M.  Foote,  as  the  Foote 
Lumber  and  Manufacturing  Company,  obtained  a  writ  of  error 
to  said  judgment  from  this  court. 

All  the  facts  proved  on  the  trial  in  circuit  court  are  certified 
and  made  part  of  the  record.  The  material  facts  are  as  fol< 
lows:  The  garnishees,  at  the  time  the  suggestion  was  served 
}ipon  them,  had  in  their  hands  funds  belonging  to  the  Foote 
Lumber  and  Manufacturing  Company  sufficient  to  pay  the 
plaintiff's  judgment  and  costs.  Jane  M.  Foote  composed  the 
said  Foote  Lumber  and  Manufacturning  Company,  and  did 
business  under  that  name  through  her  husband,  H.  L.  Foote, 
as  her  agent;  and  she  was  a  married  woman. 

It  is  contended  by  the  plaintiff  in  error,  Jane  M.  Foote,  that 
in  order  to  entitle  the  plaintiff  below  to  subject  the  effects  of  a 
judgment  debtor  to  the  satisfaction  of  the  claim,  it  is  requisite 
that  the  creditor  should  show:  1.  A  valid  and  subsisting  judg- 
ment against  the  debtor;  2.  An  execution  upon  the  judgment 
in  the  hands  of  an  officer;  and  3,  Funds  or  effects  of  the  debtor 
not  exempt  from  the  lien  of  the  execution  in  the  hands  of  the 
garnishee  sufficient  to  satisfy  the  execution  in  whole  or  in 
part.  It  is  claimed  that  no  one  of  these  requisites  was  shown 
by  the  evidence  in  this  case.  The  main  contention,  however, 
for  the  plaintiff  in  error  is,  that  the  alleged  judgment  being 
against  a  married  woman,  was  void,  and  therefore  could  not 
be  either  the  basis  of  an  execution  or  of  a  suggestion. 

Ordinarily,  it  is  not  necessary  for  the  creditor,  in  a  proceed- 
ing by  suggestion,  to  offer  in  evidence  the  judgment  against 
his  debtor:  B.  &  0.  R.  R.  v.  Wilson,  2  W.  Va.  528.  Upon 
suggestions  in  the  circuit  court,  it  is  essential  to  show  that  a 
wni  oi  fieri  facias  has  been  issued,  and  placed  in  the  hands 
of  the  officer  for  execution,  in  order  to  create  the  lien  required 
by  the  statute  as  the  foundation  of  the  suggestion:  Code,  sec. 
10,  c.  141.  But  our  statute  in  respect  to  suggestions  before  a 
justice  is  not  explicit  on  this  subject;  but  the  reason  of  the 
law  seems  to  be  that  the  execution  should  be  shown,  for  other- 
wise there  could  be  no  lien  on  the  effects  or  funds  in  the  pos- 
session of  the  garnishee.  But  be  this  as  it  may  when  the 
validity  or  legal  existence  of  the  judgment  is  directly  assailed 
by  the  debtor,  I  think  there  can  be  no  serious  doubt  that  it 
devolves  on  the  plaintiff  to  show  the  existence  of  his  judg- 
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ment.  I  do  not  mean  to  decide  that  he  must  produce  a  judg- 
ment which  cannot  be  reversed  for  some  irregularity  or  error 
which  does  not  render  it  void,  but  that  he  must  show  a  judg- 
ment which  cannot  be  assailed  and  held  absolutely  void  in  a 
collateral  proceeding.  If  the  judgment  is  void,  it  cannot  be 
regarded  as  having  any  legal  existence  in  any  court  or  for  any 
purpose. 

It  is  important,  then,  to  inquire  whether  the  judgment  on 
which  the  suggestion  and  judgment  against  the  garnishees  in 
this  case  was  based  was  or  was  not  absolutely  void.  If  it  is  a 
judgment  against  a  married  woman  upon  a  contract  made 
during  her  coverture,  it  is  absolutely  void,  and  is  in  effect  the 
same  as  a  judgment  rendered  by  a  court  having  no  jurisdic- 
tion. It  is  an  absolute  nullity,  and  creates  no  lien  on  the  sep- 
arate estate  of  the  woman:  Tavener  v.  Barrett,  21  W.  Va.  658; 
Stockton  V.  Farley,  10  Id.  171;  Carey  v.  Burress,  20  Id.  571. 

The  decision  of  the  case  before  us  depends  upon  whether  or 
not  the  judgment  on  which  the  suggestion  is  founded  is  a 
judgment  against  a  married  woman  rendered  upon  a  contract 
made  during  her  coverture.  This  is  purely  a  question  of  fact. 
It  is  certified  as  a  fact  that  the  Foote  Lumber  cud  Manufac- 
turing Company  is  Jane  M.  Foote,  doing  business  in  that  name. 
It  is  also  certified  that  Jane  M.  Foote  was  a  married  woman. 
The  judgment  is  against  the  Foote  Lumber  and  Manufacturing 
Company.  These  facts  taken  together  are,  it  seems  to  me,  the 
same  in  effect  as  a  certificate  that  the  judgment  was  rendered 
against  Jane  M.  Foote,  a  married  woman.  This  much,  I  think, 
is  entirely  plain.  But  it  is  insisted  it  is  not  shown  that  Jane 
M.  Foote  was  a  married  woman  at  the  time  the  contract  was 
made  on  which  the  judgment  was  obtained,  and  further,  that 
it  is  not  shown  that  she  was  then  living  with  her  husband.  It 
has  been  expressly  decided  by  this  court  that,  under  our  stat- 
ute, section  13,  chapter  66,  of  the  code,  a  married  woman  living 
separate  from  her  husband  may  contract  and  be  sued,  and  a 
valid  judgment  may  be  rendered  against  her,  upon  her  con- 
tracts, in  a  court  of  common  law:  Peck  v.  Marling,  22  W.  Va. 
708.  But  when  it  is  pleaded  or  shown  that  the  defendant  is  a 
married  woman,  the  burden  is  cast  upon  the  plaintiff  to  estab- 
lish the  fact  that  she  is  living  separate  from  her  husband. 
The  presumption  is,  that  all  married  women  live  with  their 
husbands,  and  the  fact  that  some  do  not  is  an  exception;  there- 
fore he  who  claims  the  benefit  of  the  exception  must  show  it: 
Stockton  V.  Farley f  10  W.  Va.  171;  Peck  v.  Marling,  supra. 
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The  judgment  in  this  case  being  against  the  Foote  Lumber 
and  Manufacturing  Company,  the  contract  on  which  it  is  based 
was  necessarily  made  by  said  company;  and  it  being  certified 
that  Jane  M.  Foote,  a  married  woman,  and  said  company  are 
one  and  the  same,  it  inevitably  follows  that  the  contract  was 
made  with  a  married  woman.  It  also  follows,  it  seems  to  me, 
that  the  contract  must  have  been  made  during  the  coverture 
of  Jane  M.  Foote.  It  is  certified  that  Jane  M.  Foote  is  the 
Foote  Lumber  and  Manufacturing  Company.  This  is  equiva- 
lent to  a  certificate  that  the  said  company  is  a  married  woman; 
and  there  being  no  pretense  that  the  company  had  any  exist- 
ence, or  that  Jane  M.  Foote  did  business  under  that  name  at 
any  time  when  she  was  not  a  married  woman,  the  necessary 
conclusion  both  in  law  and  fact  is,  that  the  contract  was  made 
during  coverture.  My  conclusion,  therefore,  is,  that  the  judg- 
ment having  been  rendered  upon  the  contract  of  a  married 
woman  made  during  her  coverture,  it  is  an  absolute  nullity, 
and  that  any  execution  or  suggestion  sued  out  upon  it  was  in- 
valid andinefiectual  for  any  purpose:  Whitley  v.  Blach,  2  Hawks, 
179;  11  Am.  Dec.  753,  755,  note. 

The  result,  therefore,  is,  that  the  judgment  of  the  circuit 
court,  as  also  that  of  the  justice,  must  be  reversed,  and  the 
plaintiff's  suggestion  dismissed. 

JUDOMBNTS  AGAINST  Mabbied  Women  —  The  doctrinea  of  the  principal 
case  preTail  in  a  few  of  the  states  only.  The  general  rule  upon  this  subject 
is,  that  married  women,  as  well  aa  all  other  residents,  are  within  the  jurisdic- 
tion of  the  courts,  and  judgments  against  them  are  valid:  See  Freeman  on 
Judgments,  see.  150,  and  note  to  Caldwell  v.  Walters,  55  Am.  Dec.  699-611. 


Halliday  v,  Millee. 

[29  Wbst  VneiiriA,  42*.] 

Pabknt  and  Child.  — Fathbb  is  Ektitled  to  Labob  ajtd  Sebviob  ov  hh 
MiNOB  Child,  and  mat  Maintain  an  Action  to  recover  for  the  servioea 
of  anch  child  rendered  to  any  third  person.  It  seems  that  marriage  of 
the  child  without  the  father's  assent  will  not  impair  bis  right  to  recover 
for  its  services. 

Vathkb  ICAT  VoLDNTABiLT  Kbunquish  HIS  BiOHT  to  his  child's  eamings} 
and  when  he  does  so,  his  child  is  said  to  be  emancipated.  The  eman- 
cipation may  be  parol  or  in  writing,  or  may  be  inferred  from  oiroum* 
Btanoes. 

baoLYXHT  Fathxb  has  thb  Right  to  Kmawotpath  hu  Son,  and  to  relin* 
quish  all  claim  to  the  latter's  earnings. 
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OoNViTAircs  BY  Father  to  Son,  in  Consideration  op  Moneys  Receited 
roB  THB  Earnings  of  the  Son  whilb  Hk  was  an  Unemancipated 
Minor,  is  without  valid  consideration,  and  therefore  fraudulent  and 
void  as  against  the  creditors  of  the  father. 

A  liIiNOB  IS  Entitled  to  Retain  por  his  Own  Use  his  Bounties  and 
Pat  as  a  Soldier;  and  if  they  are  received  by  his  father,  the  latter 
becomes  indebted  to  his  son  for  the  amount  thereof,  and  may,  to  dis- 
charge such  debt,  convey  real  property  to  the  eon.  Such  conveyance  ia 
not  voluntary,  and  cannot  be  avoided  by  the  father's  creditors. 

Bill  by  Halliday  against  George  S.  Miller  and  Hartley  F. 
Miller,  his  Bon,  to  set  aside  conveyances  made  by  the  father 
to  the  son.  It  appeared  that  the  consideration  for  these 
deeds  was  moneys  received  by  George  S.  Miller  from  his  son, 
and  to  which  the  son  had  become  entitled  while  a  minor  for 
bounties  and  pay  when  in  the  service  of  the  United  States  as 
a  soldier  during  the  war  of  the  Rebellion.  A  decree  was  en- 
tered denying  the  relief  sought  by  complainant. 

W.  H.  Harvey y  for  the  appellant. 
V.  S.  Armstrong,  for  the  appellee. 

Green,  J.  Upon  the  question  of  fact  which  has  been  raised 
in  this  case,  whether  the  defendant  B.  F.  Miller  was  a  minor 
when  he  served  in  the  army  of  the  United  States,  I  think 
there  can  be  no  reasonable  doubt.  He  himself,  in  his  deposi- 
tion taken  on  the  1st  of  June,  1882,  states  that  he  was  then 
thirty-eight  years  old.  He  must,  therefore,  have  been  less  than 
seventeen  in  the  spring  of  1861,  when  he  says  he  enlisted, 
and  the  whole  of  his  military  service  was  rendered  while  he 
was  a  minor.  This  is  further  proved  by  his  own  statement 
of  his  age,  made  when  he  obtained  his  marriage  license.  This 
evidence  greatly  outweighs  that  of  his  father,  the  only  witness 
who  says  he  was  of  full  age  when  he  enlisted.  He  states  that 
his  son  did  not  enlist  till  the  23d  of  November,  1861,  six 
months  latter  than  the  date  of  enlistment  stated  by  his  son. 
He  says  his  son  was  born  in  September,  1841  or  1842,  which 
would  make  him  a  little  over  twenty  or  twenty-one  in  Novem- 
ber, 1861,  when  he  says  his  son  enlisted.  I  have  no  doubt 
the  statement  of  the  father  was  false,  and  that  he  knew  it  to 
be  false.  He  says  that  the  date  of  his  son's  birth  and  of  his 
enlistment  are  recorded  in  the  family  Bible.  If  so,  by  pro- 
ducing the  Bible  he  could  have  proved  the  age  of  his  son  be- 
yond dispute;  but,  though  requested,  he  refused  to  produce  it. 
I  shall  therefore  consider  the  case  as  though  it  was  proven 
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that  all  the  military  service  of  the  eon  was  rendered  while  he 
was  a  minor. 

An  eflfort  was  made  to  show  that  the  reputation  of  the 
father  for  veracity  was  such  that  he  ought  not  to  be  believed 
on  oath;  but  the  eflfort  failed.  The  record  in  the  case,  how- 
ever, shows  that  his  evidence  is  entitled  to  very  little  consid- 
eration, and  when  unsupported  by  other  evidence,  it  ought  to 
be  disregarded.  He  not  only  made  a  false  statement  in  ref- 
erence to  the  age  of  his  son,  but  many  of  his  other  statements 
are  unworthy  of  belief,  and  should  be  disregarded.  His  state- 
ment, for  instance,  that  his  son  bought  the  first  piece  of  land, 
for  which  he  made  him  a  deed  on  October  25,  1870,  in  the 
year  1863,  ought  not  to  be  believed.  This  parcel  of  land  con- 
tained 162  acres,  all  in  woods.  Why  his  infant  son  serving 
in  the  army  should  buy  such  a  piece  of  land  and  pay  for  it 
cash  $425  cannot  be  easily  explained.  This  statement  is  not 
corroborated  by  the  son.  He  testifies  that  he  bought  this 
land  in  1870,  and  paid  $425  for  it.  The  deed  bears  date 
October  25,  1870.  He  was  married  in  September,  1867,  and 
it  is  much  more  probable  that  he  bought  the  land  in  1870, 
after  his  marriage,  and  after  a  house  had  been  built  on  it,  in 
which  he  was  living,  than  in  1863,  when  he  was  a  boy  in  the 
army.  The  statement  of  the  father  that  he  did  not  give  his 
son  a  deed  for  this  land  for  so  many  years  through  careless- 
ness, and  because  he  was  waiting  for  a  lawyer,  does  not  satis- 
factorily account  for  the  long  delay.  The  fair  inference  from 
all  the  evidence  is,  that  the  father,  having  received  all,  or 
nearly  all,  of  the  bounties  and  pay  as  a  soldier  of  his  infant 
son,  and  being  involved  in  debt,  years  afterwards  conveyed  to 
his  son  this  land  as  a  compensation  for  said  money.  The 
evidence  shows  that  the  land,  at  the  time  it  was  conveyed  to 
the  son,  was  not  worth  more  than  the  money  given  by  him  to 
his  father  with  the  interest  thereon  up  to  that  time. 

It  is  insisted  that,  the  son  being  a  minor  when  this  money 
was  earned  by  him,  it  all  belonged  to  his  father,  and  when  he 
received  it  from  his  son,  he  received  it  as  his  father,  and  as 
the  person  entitled  to  it;  and  the  subsequent  conveyance  of 
this  land,  without  any  consideration  other  than  this  money, 
when  he  was  insolvent,  must  be  regarded  as  voluntary  and 
fraudulent  as  against  the  plaintiflT  at  least,  a  creditor  when 
these  voluntary  deeds  were  made.  It  would  seem  to  be  al- 
most universally  admitted  that  the  father  is  entitled  to  the 
Talue  of  his  minor  child's  labor  and  service:  Day  y.  Everett^  7 
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Mass.  145;  Plumber  v.  Webb,  4  Mason,  850;  Gale  v.  Parroit,  1 
N.  H.  28.  None  have  ever  disputed  that  this  absolute  right 
of  the  father  to  the  child's  labor  extends  till  the  child  is  four- 
teen years  old.  But  the  authorities  very  generally,  and  it 
seems  to  me  justly,  extend  this  right  of  the  father  through 
the  whole  minority  of  the  child;  that  is,  till  he  reaches  the 
age  of  twenty-one,  when  the  child  is  legally  emancipated  from 
the  father's  control.  This  seems  to  me  but  reasonable,  as 
thereby  the  law  sets  off  some  years  when  the  child  may  be 
useful  against  many  preceding  years  when  he  is  entirely 
helpless  and  a  charge  upon  the  father.  This  right  of  the 
father  to  his  minor  child's  services  is  well  illustrated  by  the 
following  cases,  which  bear  more  or  less  resemblance  to 
the  case  before  us: — 

In  Monughan  v.  School  District,  28  Wis.  104,  Cole,  J.,  says: 
"Is  there  any  difl&culty  in  the  way  of  the  father  maintaining 
this  action?  The  daughter  was  employed  by  the  oflScers  of 
the  district  to  teach  a  district  school.  A  written  contract 
was  entered  into,  by  which  it  was  agreed  she  should  teach  the 
school  for  four  months,  and  should  be  paid  twenty-five  dollars 
%  month  for  her  services.  The  father  was  present  when  the 
contract  was  entered  into,  and  assented  to  his  daughter  enter- 
ing into  it.  The  contract  has  been  performed  on  her  part. 
But  it  is  claimed  that,  by  the  school  laws,  a  minor  is  compe- 
tent to  contract  as  a  school-teacher,  and  therefore  such  con- 
tract may  be  enforced  by  the  minor  the  same  as  by  an  adult. 
It  is  conceded  that  the  parent  has  the  right  to  prevent  his 
minor  child  from  teaching;  but,  assenting  to  her  teaching,  he, 
it  is  argued,  must  be  held  to  the  assent  to  the  contracting, 
with  all  its  legal  consequences.  This  is  the  argument.  Is  it 
satisfactory?  Does  it  follow  that  because  the  parent  assented 
to  this  employment  he  emancipated  the  child,  and  relin- 
quished his  claim  to  her  wages?  ....  It  appears  that  the 
daughter  is  about  sixteen  years  of  age,  and  the  father  was 
charged  with  certain  duties  in  respect  to  her,  as  education, 
support,  and  protection.  And  as  some  compensation  for  these 
duties,  he  has  a  right  to  claim  her  earnings,  and  there  is  no 
substantial  objection  to  his  maintaining  this  action.  We  are 
quite  clear  that  the  recovery  will  bar  any  further  action  by 
the  minor." 

In  the  case  of  White  v.  Henry,  25  Me.  531,  it  was  decided 
that  a  minor  was  not  emancipated  by  a  marriage  without  the 
father's  consent;  and  the  son,  having  so  married  and  gone  to 
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sea,  being  employed  by  one  who  knew  he  was  a  minor  but 
married,  the  father  can  recover  from  such  employer  the  wages 
earned  by  such  son.  The  court  say:  "The  father  has  in  no 
way  consented  he  should  have  his  earnings,  but  has  always 
been  ready  and  willing  to  support  him.  The  defendants, 
knowing  he  was  a  minor,  without  the  knowledge  or  consent  of 
the  father,  employed  him,  and  have  paid  him  his  wages  in 
full.  To  allow  the  defense  would  hold  out  encouragement  to 
sons  impatient  of  parental  control  to  resist  the  reasonable 
authority  of  their  fathers,  and  give  the  latter  little  means  to 
secure  their  own  legal  rights  beyond  physical  restraint."  The 
plaintiff  was  given  judgment  against  the  defendants  for  three 
months  and  twenty  days'  wages,  at  the  rate  of  fourteen  dollars 
per  month,  and  interest. 

In  Week  v.  Holmes,  12  Cush.  215,  where  a  minor  shipped  on 
a  whaling  voyage  without  his  father's  consent,  it  was  held  the 
father  could  recover  of  the  employer  the  fair  share,  or  lay,  as  it 
is  called,  of  the  voyage,  —  that  is,  one  per  cent  of  the  earnings 
of  the  voyage.  In  Bishop  v.  Shepfierd,  25  Pick.  492,  it  was 
decided  that  where  a  minor  shipped  as  a  seaman  in  a  whale- 
ship  without  his  father's  consent,  and  deserted  in  the  course 
of  the  voyage,  whereby  his  share  of  earnings,  according  to  the 
custom  in  such  cases,  was  forfeited  and  inured  to  the  benefit 
of  the  ship-owner,  the  father  could  sue  the  ship-owner  for  the 
value  of  his  son's  services  and  earnings  upon  an  implied  con- 
tract, if  he  repudiated  the  contract  of  the  son,  as  he  had  a 
right  to  do.  The  services  due  in  this  case  were  for  three 
years. 

If  the  Wisconsin  decision  be  sound  law,  and  it  seems  to  me 
it  is,  then  it  would  be  unimportant,  in  cases  like  those  cited 
above  from  the  Maine  and  Massachusetts  reports,  whether, 
when  the  son  shipped  as  a  seaman,  being  a  minor,  he  did  so 
with  or  without  his  father's  consent.  In  either  case,  the  father 
could  recover  the  son's  wages  under  the  contract  for  the 
voyage.  The  only  difference  is,  that  if  the  minor  son  shipped 
as  a  seaman  without  his  father's  consent,  the  father  could 
repudiate  the  son's  contract,  and  recover  for  the  value  of  his 
son's  services  without  regard  to  the  contract.  But  if  the  son 
shipped  with  the  father's  consent,  the  father  could  recover 
only  £uch  pay  as  under  the  contract  the  son,  if  he  were  of  age, 
could  recover.  But  it  is  universally  agreed  that  the  father 
may  voluntarily  relinquish  his  child's  earnings  though  he  be 
a  minor,  and  allow  him  to  earn  for  himself,  and  receive  and 
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appropriate  his  own  earnings  at  his  pleasure.  Such  an 
arrangement  between  a  father  and  his  minor  son  is  called  an 
emancipation  of  the  son.  By  such  agreement  the  son  is  put 
as  to  his  services  on  the  same  footing  as  if  he  had  attained 
the  age  of  twenty-one  years,  when  the  law  would  emancipate 
him.  Such  emancipation  by  the  father  may  be  parol  or  in 
writing,  and  it  may  be  proved  by  circumstantial  evidence,  or 
it  may  be  implied.  There  are  some  cases  which  seem  to  pro- 
ceed on  the  idea  that  an  emancipation  may  arise  without  the 
father's  agreement  as  the  result  of  his  failure  to  perform  his 
obligations  as  a  father,  or  his  inability  to  do  so.  But  it  does 
seem  to  me  this  is  not  a  correct  principle:  See  Woods,  J.,  in 
Jenness  v.  Emerson,  15  N.  H.  489.  But  the  right  of  a  father  to 
emancipate  his  minor  son  is  unquestionable,  and  this  right 
exists  though  the  father  be  insolvent:  Campbell  v.  Cooper,  34 
Id.  49;  Cloud  v.  Hamilton,  11  Humph.  104;  53  Am.  Dec. 
778;  Armstrong  v.  McDonald,  10  Barb.  300;  Atwood  v.  Hol- 
comh,  39  Conn.  270;  12  Am.  Rep.  386;  LacJcman  v.  Wood,  25 
Cal.  147;  McClaskey  v.  Cyphert,  27  Pa.  St.  225;  Dersker  y.  Hess, 
54  Mo.  250;  Hall  v.  Hall,  44  N.  H.  293;  Chase  v.  Elkinsy  2 
Vt.  290;  Winchester  v.  Reed,  8  Jones,  377. 

There  are  two  decisions  which  I  have  seen  in  which  the 
facts  resemble  the  case  before  us,  but  which  differ  from  each 
other  because  of  a  diversity  in  the  facts  of  the  two  cases.  Both 
the  decisions  seem  to  be  correct;  and  a  statement  of  the 
character  of  these  two  cases,  and  careful  observation  of  the  di- 
versity between  them,  which  led  to  opposite  decisions,  will,  I 
think,  aid  us  in  reaching  a  correct  conclusion  in  this  case. 

The  first  of  these  cases  is  Winchester  v.  Reed,  8  Jones,  377. 
In  this  case  the  minor  son  had  worked  in  a  gold  mine  for  some 
two  or  three  years  at  from  seventy-five  cents  to  a  dollar  per 
day,  and  he  had  no  other  property  but  these  earnings,  which 
at  the  time  he  became  twenty  or  twenty-one  years  old 
amounted  to  a  considerable  sum.  The  father,  being  at  that 
time  insolvent,  made  a  deed  to  his  son  for  a  tract  of  land 
worth  three  hundred  or  four  hundred  dollars,  for  which  the 
son  paid  him  down  in  cash  two  hundred  and  fifty  dollars 
and  his  note  for  fifty  dollars,  the  residue  of  the  purchase- 
money.  Pearson,  C.  J.,  delivering  the  opinion  of  the  court 
upon  the  question  whether  or  not  the  deed  was  fraudulent, 
says:  "A  father  is  entitled  to  the  services  of  his  son  till  he 
arrives  at  the  age  of  twenty-one:  Musgrove  v.  Komegay,  7 
Jones,  71.    It  is  true,  a  creditor  cannot  make  his  debtor  work 
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to  pay  his  debt,  nor  can  he  force  him  to  make  his  children 
work,  or  sell  under  execution  the  valuable  interest  which  a 
father  has  in  the  services  of  his  child,  or  which  a  master  has 
in  the  services  of  an  apprentice.  But  if  in  fact  a  child  does 
work  and  earn  wages,  the  proceeds  of  his  labor  belong  to  his 
father,  and  if  the  father  invests  the  money  so  earned  in  the 
purchase  of  land,  taking  the  title  in  the  name  of  the  child,  the 
father  being  insolvent,  his  creditors  can  subject  the  land  to  the 
payment  of  their  debts:  Worth  v.  Yorhy  13  Ired.  206.  There- 
fore when  the  son  worked  at  the  gold  mine,  his  wages  belonged 
to  his  father,  and  he  was  bound  as  an  honest  man  to  have 
taken  the  money  and  applied  it  to  the  payment  of  his  debts 
instead  of  attempting,  under  the  color  of  this  money,  which  was 

his  own,  to  pass  his  land  into  the  hands  of  his  son 

The  deed  is  voluntary,  and  void  against  creditors." 

The  appellant  insists  that  the  case  before  us  is  substantially 
like  the  above;  and  it  is,  unless  there  is  a  distinction  between 
wages  paid  to  a  minor  for  working  in  a  gold  mine,  and  boun- 
ties and  pay  for  the  military  services  of  a  minor  in  the  army 
of  his  country.  Whether  this  would  make  any  difference  we 
shall  presently  see. 

The  other  case  to  which  I  refer  is  Jenneti  v.  Alden,  12  Mass. 
885.  The  facts  in  this  were  as  follows:  "When  the  son  was 
about  fourteen  years  old,  his  father  told  him  he  might  go  to 
sea,  and  he  —  the  father  —  would  give  him  his  time,  or  all 
that  he  should  earn,  till  he  should  be  twenty-one  years  of  age. 
The  son  accordingly  went  to  sea,  and  has  followed  that  course 
of  business  ever  since.  The  father,  at  different  times,  received 
the  wages  earned  by  his  minor  son.  When  the  son  was  about 
nineteen  years  of  age,  the  father  caused  to  be  executed  to  him 
a  deed  for  eighteen  acres  of  lands,  which  the  father  bought 
and  paid  for,  being  then  in  good  credit  and  not  involved, 
though  he  owed  one  debt  to  one  Church.  No  account  was 
kept  of  the  wages  of  the  minor  son  received  by  the  father  be- 
fore this  deed  was  made;  but  it  was  believed  to  be  equal  to 
the  value  of  the  land  when  so  conveyed  to  the  son,  and  it  was 
intended  as  a  compensation  for  the  wages  of  the  son  so  re- 
ceived from  time  to  time  before  that  by  the  father.  The  father 
afterwards  became  insolvent;  and  the  court  held  that  this  was 
not  a  voluntary  conveyance  to  the  son,  and  was  not  fraudulent 
as  to  Church's  debt,  which  was  existing  when  the  deed  was 
made  to  the  son.  Parker,  C.  J.,  said:  "  It  appears  there  was 
«n  equitable  consideration  subsisting  between  the  father  and 


660  Hallidat  r.  Miller.  [W.  Virginia, 

the  son,  tho  former  having  received  the  earnings  of  the  latter, 
an  agreement  having  been  entered  into  by  the  father  that  the 
son  ehould  enjoy  the  fruits  of  his  own  labor,  although  not  of 
age  to  be  emancipated.  The  agreement  was  a  lawful  one;  and 
the  money  received  by  the  father  from  the  earnings  of  the  son 
may  be  equitably  considered  the  money  of  the  son,  which,  if 
he  could  not  obtain  it  by  coercion,  was  yet  a  good  and  valu- 
able consideration  for  any  promise  from  the  father,  and  would 
fully  justify  the  consideration  in  this  deed  as  paid  by  the 
son." 

The  facts  in  the  above  case  resemble  much  the  facts  in  the 
case  before  us,  except  in  the  important  particular  that  in  this 
case  there  is  not  the  slightest  evidence  of  an  emancipation, 
and  no  reason  to  believe  that,  before  the  earning  of  the  pay  and 
bounties  for  military  services,  there  was  any  agreement  be- 
tween the  father  and  son  that  the  son  should  enjoy  the  fruits 
of  his  service  in  the  army,  though  ho  was  a  minor.  It  is  obvi- 
ous that  but  for  the  agreement  made  before  the  wages  were 
earned  the  decision  in  the  case  above  would  have  been  differ- 
ent, and  the  deed  to  the  son  would  have  been  declared  volun- 
tary, and  therefore  fraudulent  as  to  the  existing  creditors  of 
the  father.  And  such  must  be  our  decision  on  these  authori- 
ties in  this  case,  unless  a  distinction  exists  between  wages 
earned  by  a  minor  while  serving  as  a  seaman  in  a  private 
mercantile  vessel,  and  pay  and  bounty  earned  by  a  minor 
while  serving  as  a  soldier  in  the  army  of  his  country,  so  that 
the  determination  of  this  case  must  depend  upon  whether 
there  be  such  a  distinction. 

The  father  is  clearly  entitled  to  the  wages  of  his  infant  son 
serving  in  a  mercantile  vessel  owned  by  a  private  individual, 
except  when  he  has,  before  the  wages  have  been  earned, 
agreed  that  the  son  might  have  all  the  wages  he  so  earned. 
But  it  does  not  follow  that  a  father  is  entitled  to  all  the  pay 
and  bounty  received  by  his  minor  son  while  serving  in  the 
army  and  navy  of  his  country  as  a  soldier  with  the  father's 
consent,  though  the  father  never  agreed  with  the  son,  before 
such  services  were  rendered,  that  he  should  have  either  the 
pay  or  the  bounty.  If,  in  such  a  case,  the  father  is  not  en- 
titled to  the  pay  and  bounty,  then  the  decision  of  the  circuit 
court  in  this  case,  that  tne  deeds  from  the  father  to  the  son 
were  made  for  a  valuable  consideration,  and  were  therefore 
not  fraudulent  and  void  as  to  the  father's  creditors,  must  be 
sustained.    Otherwise,  it  must  be  reversed. 
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The  oldest  case  on  this  subject  which  I  have  seen  is  an 
English  case:  Carson  v.  Watts,  3  Doug.  350.  This  was  a  suit 
brought  to  recover  a  minor's  share  of  a  prize  taken  by  a  pri- 
vateer vessel  during  a  war.  It  was  brought  by  the  admin- 
istration of  the  minor  sailor  against  the  owners  of  the  privateer, 
and  the  question  involved  was,  whether  the  minor's  share  of 
the  prize-money  belonged  to  him  or  to  his  master.  The  minor, 
during  all  the  time  he  served  in  the  privateer,  was  an  appren- 
tice as  a  mariner,  and  his  master  received  the  wages  due  him 
for  two  voyages  the  minor  had  made,  and  now  claimed  the 
prize-money  which  was  coming  to  this  minor,  his  apprentice. 
The  following  were  the  opinions  of  the  judges:  — 

Willis,  J.:  "I  think  the  master  is  entitled  to  all  the  wages  or 
iwioney  freely  acquired  by  the  apprentice  as  for  labor  or  ser- 
vice; but  to  any  extraordinary  gains  he  may  acquire  out  of 
the  usual  course  of  his  service,  I  think  the  master  not  en- 
titled. Suppose  in  case  of  a  wreck  at  sea  an  apprentice  by 
any  exertion  of  his  own  had  recovered  part  of  the  wreck  from 
a  ship  stranded,  would  the  master  be  entitled?" 

Lord  Mansfield:  "It  is  very  extraordinary  that  no  case  has 
occurred  since  1747.  I  did  think  it  had  been  decided.  Upon 
the  first  argument,  I  thought  it  clear  that  whatever  an  ap- 
prentice who  runs  away  gains  in  another  service  eo  nomine 
belongs  to  the  master,  and  is  earned  for  him ;  and  if  it  is  any- 
thing specific,  the  master  may  bring  trover  for  it.  I  could  see 
no  distinction  in  the  case  of  a  privateer  or  letter  of  marque 
between  wages  and  prize-money,  which  is  in  lieu  of  wages. 
In  men-of-war  there  is  a  difference.  This  is  not  like  the  case 
of  extraordinary  gain,  as  the  instance  put  of  treasure-trove, 
recovery  of  wreck,  etc.;  for  that  is  no  remuneration  for  ser- 
vices. But  I  am  now  struck  very  much  with  the  usage,  and 
am  unwilling  to  go  against  it.  We  must  take  the  usage  to  be 
as  stated  by  Mr.  Wood  [this  usage  was,  that  the  apprentice 
should  have  the  prize-money  and  the  master  the  wages],  and 
I  think  it  ought  to  decide." 

BuUer,  J.:  "Independently  of  statutory  regulations,  the 
prize-money  was  as  much  a  bounty  of  the  crown  on  board 
privateers  as  on  board  king's  ships.  There  does  not  seem 
much  difierence  in  the  case  from  that  circumstance.  T  rather 
incline  to  the  opinion  that  the  apprentice  is  entitled  to  the 
prize-money  acquired." 

The  next  oldest  case  I  have  seen  is  United  States  v.  Bain- 
hridge,  1  Mason,  71,  decided  in  1816.    Judge  Story,  in  the 
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opinion  in  this  case,  on  page  84:  "All  the  acts,  from  the  first 
establishment  of  the  navy,  authorize  the  employment  of  mid- 
shipmen (who  are  invariably  minors  when  they  CDter  the 
service),  and  all  the  acts  since  the  statute  of  June  30,  1798, 
chapter  81,  including  those  now  in  force,  and  under  which  the 
present  applicant  has  been  enlisted  and  held  in  service,  in  ex- 
press terms  authorizes  the  President  to  engage  and  employ 
boys  in  the  ordinary  duties  of  the  navy.  In  no  one  of  them 
i3  there  any  provision  requiring  the  consent  of  parents  or 
guardians  to  their  engagement  or  authorizing  them  to  make 
it.  The  laws  manifestly  contemplate  that  it  is  a  personal 
contract  made  by  the  infants  themselves,  for  their  own  bene- 
fit. They  are  entitled  to  the  pay,  the  bounties,  and  the  prize- 
money  earned  and  acquired  in  the  service To  suppose 

that  the  legislature  meant  to  authorize  an  infant  to  enlist  in 
the  navy,  yet  the  contract  should  be  voidable  at  his  election, 
would  be  to  suppose  that  it  meant  to  repeal  the  rules  and 
articles  of  the  navy  in  his  favor,  and  enable  him  to  desert 
when  his  services  were  most  important  to  the  public." 

In  Meara  v.  Bickfordf  55  Me.  528,  it  was  decided  that,  "upon 
a  contract  made  with  his  father's  consent  between  a  minor 
and  the  defendant  to  enlist  as  a  substitute,  the  father  cannot 
maintain  an  action  in  his  own  name.  This  bounty  money  is 
a  gift  to  the  person  enlisting,  and  not  wages;  and  it  belongs 
to  the  minor,  and  not  to  his  father  or  master."  The  court 
says,  on  page  529:  "It  has  been  held  in  Banks  v.  Conant,  14 
Allen,  497,  that  a  bounty  paid  by  the  national  government,  or 
by  a  state,  city,  or  town,  to  a  child  or  apprentice  upon  his  en- 
listing in  the  military  service  of  the  United  States,  belongs  to 
him,  and  not  to  Ms  father  or  master." 

In  Kelly  v.  Sproul,  97  Mass.  169,  it  was  decided  that  bounty 
money,  to  which  a  minor  becomes  entitled  upon  his  enlist- 
ment as  a  soldier,  belongs  to  him,  and  not  to  his  masterj  and 
that  an  agreement  to  give  his  military  bounty  to  his  master 
for  permitting  him  to  enlist  was  voidable  by  the  apprentice  on 
the  ground  of  infancy.  So,  too,  money  paid  to  the  minor  for 
his  enlistment  as  a  substitute  is  to  be  regarded  in  the  nature 
of  bounty  money,  and  belongs  to  the  minor:  Taylor  v.  Mechan- 
ic^ Savings  Bank,  97  Id.  345. 

In  the  case  in  14  Allen,  a  distinction  is  taken  between 
bounty  money,  which  is  regarded  as  a  gift  by  the  government, 
and  the  regular  pay  of  the  soldier,  which  is  regarded  as  pay 
for  services  rendered.    It  seems  to  me  that  there  is  now  well- 


Feb.  1887. J  Halliday  t;.  Miller. 

grounded  distinction  between  the  two.  In  time  of  war,  the 
government  has  a  right  to  demand  military  services  of  its  citi- 
zens, whether  adults  or  minors;  and  it  may  compel  the  services 
of  both  minors  and  adults.  It  itself  fixes  the  price  it  will  pay 
for  such  services.  It  seems  to  me,  therefore,  that  this  sover- 
eign power  of  a  government  to  require  the  military  services  of 
an  infant  citizen  in  time  of  war  on  what  terms  it  pleases  ren- 
ders the  regular  pay  as  much  a  gift  or  bounty  as  what  is  paid 
to  induce  a  citizen  to  volunteer.  It  is  all  to  be  regarded  in  the 
same  light  as  bounties,  and  not  as  pay  for  services.  The  sov- 
ereign power  of  the  state  supersedes  the  rights  and  powers  of 
a  father  over  his  infant  child  in  such  a  case.  And  as  it  may 
require  the  military  services  of  the  infant  in  a  war  without 
any  compensation,  so  it  may  fix  what  his  compensation  shall 
be.  And  if  the  state  fixes  the  bounty  to  be  paid,  and  the  reg- 
ular pay  of  the  soldier,  and  directs  it  to  be  paid  to  the  soldier 
who  volunteers,  whether  a  minor  or  an  adult,  no  other  person, 
in  case  the  soldier  be  a  minor,  can  claim  such  bounty  or  pay, 
whether  or  not  the  minor  has  been  emancipated  by  his  father 
or  master.  The  minor's  right  to  receive  such  pay  or  bounty 
does  not  arise  from  his  having  obtained  the  consent  of  his 
father  to  receive  it,  but  from  the  better  reason  that  his  sover- 
eign state  has  directed  it  to  be  paid  to  him  personally. 

I  am  therefore  of  opinion  that,  in  this  case,  Bentley  F.  Mil- 
ler, though  a  minor  when  he  received  his  bounties  and  pay  as 
a  soldier,  was  entitled  to  retain  them  as  his  own;  and  his 
father  having  received  such  bounty  and  pay  as  a  soldier, 
thereby  became  indebted  to  his  son;  and  as  the  amount  of 
this  indebtedness,  with  interest,  exceeded  the  value  of  the 
land  which  his  father  conveyed  to  him,  such  conveyances 
cannot  be  regarded  as  voluntary,  and  fraudulent  against  the 
plaintiff,  a  creditor  of  the  father.  This  case,  on  this  view  of 
the  law,  becomes  very  like  the  case  of  Jennett  v.  Allen,  12 
Mass.  385;  and  the  principles  on  which  the  deed  to  the  son  in 
that  case  was  decided  to  be  not  fraudulent  and  void  must 
control  in  this  case,  and  require  us  to  hold  the  two  deeds  from 
the  father  to  the  son  as  made  for  a  valuable  consideration, 
and  not  fraudulent. 

For  these  reasons,  the  decree  of  the  circuit  court  appealed 
from  must  be  aflSrmed;  and  the  appellees  must  recover  of  the 
appellant  their  costs  in  this  court  expended,  and  thirty  dollars 
damages. 
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Pajuemt  and  Child.  —  A  father  is  entitled  to  the  services  of  his  minor 
children.  He  has  the  right  to  control  such  services,  and  to  recover  their 
valae  from  any  person  from  whom  they  may  be  due:  Ohio  R.  Ji.  Co.  v.  TVn- 
dall,  13  Ind.  366;  74  Am.  Dec.  259;  OiUei/  v.  Oilley,  79  Me.  292;  1  Am.  St. 
Rep.  307.  If  he  does  not  emancipate  his  child,  its  eaminga  belong  to  him; 
and,  like  his  other  property,  may  be  reached  by  his  creditors,  under  appro- 
priate process  for  the  collection  of  their  demands:  Godfrey  v.  Hays,  6  Ala. 
601;  41  Am.  Deo.  68.  Bat  the  father  may  emancipate  his  child  whenever  he 
chooses  BO  to  do.  This  right  is  not  within  the  control  of  his  creditors,  and 
they  cannot  prevent  an  insolvent  father  from  relinquishing  all  right  to  the 
future  services  or  earnings  of  his  child:  Ptnn  v.  Wlatehacvi,  17  Gratt.  503;  94 
Am.  Dec  478;  B6bo  v.  Bryaon,  21  Ark.  387;  76  Am.  Dec  406;  WiUon  v.  Mc- 
Millan,  62  6a.  16;  S5  Am.  Rep.  115,  and  note  117-121.  The  emancipation 
may  be  inferred  from  circumstances,  and  whether  the  circumstances  establish 
an  emancipation  is  a  question  of  fact  for  the  determination  of  the  jury:  Beaver 
T.  Bare,  104  Pa.  St.  68;  49  Am.  Rep.  567;  Beam  v.  Watkins,  27  Mo.  516;  72 
Am.  Dec  283.  The  emancipation  may  be  complete,  though  the  child  con- 
tinues to  reside  with  its  parents:  Buah  r.  Voughi,  65  Pa.  St.  437;  93  Am. 
Dec  769;  Beaver  v.  Bare,  ntpra. 
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Frath)  mat  bb  Inverbed  fbom  Facts  Calculated  to  Establish  It;  and 
should  be  so  inferred  when  the  facts  and  circumstances  lead  a  reasonable 
man  to  the  conclusion  that  an  attempt  has  been  made  to  withdraw  the 
property  of  the  debtor  from  the  reach  of  his  creditors,  with  the  intent 
to  prevent  them  from  recovering  their  just  debts. 

Fraud. — Transactions  between  Husband  and  Wrra,  father  and  child, 
brother  and  sister,  and  other  relatives,  may  be  shown  to  be  fraudulent 
as  against  creditors  by  less  proof,  and  the  party  claiming  the  benefit  of 
such  transactions  is  held  to  fuller  and  stricter  proof  of  their  justice  and 
fairness,  after  they  have  been  shown  to  be  prima  fade  fraudulent,  than 
would  be  required  if  the  transaction  was  between  strangers. 

Fraud — Burden  of  Proof. — Wrra  Purchasing  Property  from  her 
Husband  must  assume  the  burden  of  distinctly  proving  that  she  paid 
therefor  out  of  funds  not. furnished  by  him,  if  the  transfer  is  assailed 
by  his  creditors. 

Presumption  when  Property  la  Conteted  to  Wife  is  that  the  Means 
of  Payino  therefor  were  furnished  by  her  husband. 

Improvements  Put  upon  Real  Property  of  Wife,  in  Fraud  of  Cbedi- 
TOBS  of  Husband,  can  be  followed  by  them  on  the  premises  where  they 
are  put;  and  such  realty  in  favor  of  such  creditors  can  be  charged  witii 
the  value  of  such  improvements. 

Where  Husband's  Creditors  Successfully  Assail  as  Fraudulent  a 
Transfer  of  Real  Property  Made  by  Him  to  his  Wife,  and  the 
amount  of  their  debts  is  so  small  that  they  can  be  paid  out  of  the  rents 
in  a  short  time,  the  court  may,  in  its  discretion,  order  the  land  to  be 
rented  out,  and  the  rents  turned  over  to  them  until  their  debts  are  paid; 


March,  1887.]  Bubt  v.  Timmons.  665 

but  if  the  debts  are  so  large  tbat  it  will  require  some  years  to  pay  them 
out  of  the  rents,  the  property  will  be  ordered  sold,  the  creditors  paid 
put  of  the  proceeds,  and  the  residae  tamed  over  to  the  wife. 

Bill  to  eet  aside  transfer  made  by  B.  B.  Timmons  to  his 
wife,  Josephine  E.  Decree  for  defendants.  Complainant  ap- 
pealed. 

Hutchinson  and  Johnaon^  for  the  appellant. 

Gbeen,  J.  The  question  upon  which  the  decision  in  this 
case  must  depend  is  largely  a  question  of  fact.  And  as  the 
conclusion  T  have  reached  is  the  reverse  of  that  of  the  circuit 
court,  I  have  deemed  it  proper,  in  the  statement  of  the  case, 
to  give  the  facts  and  the  evidence,  which  is  contradictory,  at 
considerable  length.  The  undisputed  facts  of  the  case  are, 
that  on  September  10,  1878,  the  plaintiff  recovered  against 
the  defendant,  B.  B.  Timmons,  a  judgment  for  $178.67,  with 
interest  thereon  from  September  9,  1878,  and  costs  amounting 
to  $10.15,  on  which  judgment  execution  was  promptly  issued 
and  returned,  "No  property  found."  Not  a  cent  was  paid  on 
this  judgment  till  after  the  institution  of  this  suit.  About 
two  and  a  half  years  thereafter,  on  April  5,  1880,  A.  C.  Imlay 
conveyed  to  his  sister,  Josephine  E.  Timmons,  wife  of  B.  B. 
Timmons,  and  one  of  the  defendants  in  this  suit,  a  small 
building-lot  in  the  town  of  St.  Mary's,  in  Pleasants  County, 
West  Virginia,  containing  about  one  seventh  of  an  acre,  to 
build  a  house  upon.  The  consideration  named  in  this  deed 
was  $110  cash.  Almost  immediately  after  this  conveyance 
was  made,  a  dwelling-house  worth  about  one  thousand  dol- 
lars was  put  up  on  the  lot,  and  Timmons  and  his  wife  lived 
in  it.  This  suit  was  brought  not  long  afterwards  to  set  aside 
the  deed,  and  to  subject  the  house  and  lot  to  the  payment  of 
the  aforesaid  judgment,  on  the  ground  that  the  deed  was 
fraudulent  and  void  because  made  to  hinder,  delay,  and  de- 
fraud the  creditors  of  Timmons,  the  plaintiff  asserting  and 
attempting  to  prove  that  the  lot  was  purchased  with  and  the 
house  built  out  of  funds  furnished  by  the  said  Timmons. 
This  was  denied  by  the  defendants;  and  they  endeavored  to 
prove  that  not  a  cent  of  B.  B.  Timmons's  money  was  used 
either  to  buy  the  lot  or  build  the  house.  The  court  below  so 
held,  and  dismissed  the  plaintiff's  bill,  and  rendered  a  decree 
against  him  for  costs.  This  is  the  decree  appealed  from  by 
the  plaintiff. 

Before  considering  this  question  upon  the  evidence,  I  will 


666  Burt  «.  Timmons.  [W.  Virginia, 

Btate  a  few  legal  propositions,  which  will  aid  us  in  reaching  a 
correct  conclusion  as  to  whether  or  not  the  defendants  were 
guilty  of  a  fraud  in  obtaining  the  conveyance  of  this  lot  to  be 
made  to  the  wife,  and  in  the  building  of  the  house  upon  it, 

1.  A  fraud  upon  creditors  consists  in  the  intention  to  pre- 
vent them  from  recovering  their  just  debts  by  an  act  which 
withdraws  the  property  of  the  debtor  from  their  reach:  Mc- 
Kibbin  v.  Martin,  64  Pa.  St.  352;  3  Am.  Rep.  588;  Alabama 
Ins.  Co.  V.  Pettway,  24  Ala.  544.  It  is  often  said  that  fraud 
must  be  proved,  and  is  never  to  be  presumed.  This  is  true 
only  when  understood  as  aflBrming  that  a  contract  or  conduct 
apparently  honest  and  lawful  must  be  treated  as  such  until  it 
is  shown  to  be  otherwise  by  evidence  either  positive  or  circum- 
stantial; but  fraud  may  be  inferred  from  facts  calculated  to 
establish  it;  and  fraud  should  be  so  inferred  when  the  facts 
and  circumstances  are  such  as  to  lead  a  reasonable  man  to 
the  conclusion  that  an  attempt  has  been  made  to  withdraw 
the  property  of  the  debtor  from  the  reach  of  his  creditors 
with  the  intent  to  prevent  them  from  recovering  their  just 
debts;  and  if  prima  facie  such  fraudulent  attempt  is  thus 
established,  it  may  be  regarded  as  conclusively  established, 
unless  it  is  rebutted  by  facts  and  circumstances  which  are 
proven:  Martin  v.  Rexroad,  15  W.  Va.  512;  Knight  v.  Capita, 
23  Id.  644;  Kaine  v.  Weigley,  22  Pa.  St.  179. 

That  this  proposition  may  be  clearly  understood,  I  will  cite 
some  remarks  of  Black,  C.  J.,  in  the  case  last  above  cited.  On 
page  183,  he  says:  "It  is  said  fraud  must  be  proven,  and  is 
never  to  be  presumed.  This  proposition  can  be  admitted  only 
in  a  qualified  and  limited  sense.  But  is  often  urged  at  the 
bar,  and  sometimes  assented  to  by  judges,  as  if  it  were  a 
fundamental  maxim  of  the  law,  universally  true,  incapable 
of  modification,  and  open  to  no  exception;  whereas  it  has 
scarcely  extent  enough  to  give  it  the  dignity  of  a  general  rule, 
and,  as  far  as  it  does  go,  it  is  based  on  a  principle  which  has 
no  more  application  to  frauds  than  to  any  other  subject  of 
judicial  inquiry.  It  amounts  but  to  this:  that  a  contract 
honest  and  fair  on  its  face  must  be  treated  as  such  until  it  is 
shown  to  be  otherwise  by  evidence  of  some  kind,  positive  or 
circumstantial.  It  is  not  true  that  fraud  can  never  be  pre- 
sumed. Presumptions  are  of  two  kinds,  legal  and  natural. 
Allegations  of  fraud  are  sometimes  supported  by  one  and 
sometimes  by  the  other,  and  are  seldom,  almost  never,  sus- 
tained by  that  direct  and  plenary  proof  which  excludes  all 
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presumption When  creditors  are  about  to  be  cheated, 

it  is  very  uncommon  for  the  perpetrators  to  proclaim  their 
purpose,  and  call  in  witnesses  to  see  it  done.  A  resort  to  pre- 
sumptive evidence,  therefore,  becomes  absolutely  necessary  to 
protect  the  rights  of  honest  men  from  this  as  from  other  in- 
vasions. Upon  such  evidence,  the  highest  criminal  punish- 
ments are  inflicted,  and  the  most  important  rights  of  property 
constantly  determined.  Fraud  in  the  transfer  of  goods  or 
lands  may  be  shown  by  the  same  amount  of  proof  which 
would  establish  any  other  fact  in  its  own  nature  as  likely  to 
exist.  In  any  case,  the  number  and  cogency  of  the  circum- 
stances from  which  guilt  is  to  be  inferred  are  proportior^d  to 
the  original  improbability  of  the  offense.  The  frequency  of 
fraud  upon  creditors,  the  supposed  difficulty  of  detection,  the 
powerful  motives  which  impel  an  insolvent  man  to  conceive 
it,  and  the  plausible  casuistry  with  which  it  is  sometimes 
reconciled  to  the  consciences  even  of  persons  whose  previous 
lives  have  been  without  reproach, — these  are  the  considera- 
tions which  prevent  us  from  classing  it  among  the  grossly 
improbable  violations  of  moral  duty;  and  therefore  we  often 
presume  it  from  facts  which  may  seem  slight.  Besides,  when 
a  man  who  knows  himself  unable  to  pay  his  debts  disposes  of 
his  property  for  a  just  purpose,  he  can  easily  make  and  pro- 
duce the  clearest  evidence  of  its  fairness It  is  no  hard- 
ship upon  an  honest  man  to  require  a  reasonable  explanation 
of  every  suspicious  circumstance;  and  rogues  are  not  entitled 
to  a  veto  upon  the  means  employed  for  their  detection." 

These  remarks  seem  to  me  to  be  just  and  clear;  and  they 
explain  the  true  meaning  and  scope  of  this  first  legal  proposi- 
tion. 

2.  Transactions  between  father  and  child,  brother  and  sis- 
ter, husband  and  wife,  or  between  others  between  whom  there 
exists  a  natural  and  strong  motive  to  provide  for  a  dependent 
at  the  expense  of  honest  creditors,  if  such  transaction  is  im- 
peached as  fraudulent,  may  bo  shown  to  be  fraudulent  by  less 
proof,  and  the  party  claiming  the  benefit  of  such  a  transac- 
tion is  held  to  a  fuller  and  stricter  proof  of  its  justice  and 
fairness,  after  it  has  been  shown  to  be  prima  facie  fraudu- 
lent, than  would  be  required  if  the  transaction  was  between 
strangers:  Knight  v.  CapitOj  23  W.  Va.  644,  645;  Bump  on 
Fraudulent  Conveyances,  3d  ed.,  57-59,  and  authorities  cited. 
This  proposition  seems  to  be  a  necessary  conclusion  from  the 
opinion  of  Judge  Black  in  Kaine  v.  Weigley,  above  quoted.   For, 
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as  stated  by  him,  "  when  a  fraud  is  sought  to  be  established 
in  any  case,  the  number  and  cogency  of  the  circumstances 
from  which  guilt  is  to  be  inferred  are  proportioned  to  the 
original  improbability  of  the  offense";  and,  of  course,  when 
the  transaction  is  between  near  relatives  or  connections,  as 
father  and  child,  or  husband  and  wife,  there  is  a  strong  mo- 
tive naturally  to  provide  at  the  expense  of  honest  creditors, 
where  the  protector  is  embarrassed  or  insolvent,  and,  of  course, 
the  improbability  of  a  fraud  on  creditors  for  this  purpose  is 
diminished,  and  the  evidence  necessary  to  establish  it  is  cor- 
respondingly diminished. 

3.  When  a  wife  purchases  land  or  other  property,  the  bur- 
den is  upon  her  to  prove  distinctly  that  she  paid  therefor  with 
funds  not  furnished  by  her  husband.  Evidence  that  she  pur- 
chased amounts  to  nothing,  unless  it  is  accompanied  with 
clear  and  full  proof  that  she  paid  for  it  with  funds  furnished 
by  some  one  other  than  her  husband.  In  the  absence  of  such 
proof,  the  presumption  is,  that  her  husband  furnished  tho 
means  of  payment:  Stockdale  v.  Harris,  23  W.  Va.  499;  Mc' 
Masters  v.  Edgar,  22  Id.  673;  Rose  v.  Brown,  11  Id.  122;  Core 
V.  Cunningham,  27  Id.  206;  Herzog  v.  Weiler,  24  Id.  203. 

4.  Improvements  put  upon  real  property  of  the  wife  in  fraud 
of  creditors  of  the  husband  can  be  followed  by  them  on  to 
the  premises  where  they  are  put;  and  the  realty  can,  in  favor 
of  such  creditors,  be  charged  to  the  extent  of  the  value  of  such 
improvements:  Rose  v.  Brown,  11  W.  Va.  137;  Core  v.  Cun- 
ningham, 27  Id.  206. 

5.  A  transfer  of  property,  either  directly  or  indirectly,  by 
an  insolvent  husband  to  his  wife  is  justly  regarded  with  sus- 
picion; and  unless  it  clearly  appear  to  have  been  entirely  free 
from  wrong  intent  to  withdraw  the  property  from  the  hus- 
band's creditors,  or  the  presumption  of  fraud  be  overcome  by 
satisfactory  afl&rmative  proof,  it  will  not  be  sustained. 

Let  us  now  consider  the  evidence  in  connection  with  these 
well-settled  principles  of  law,  and  determine  whether  the  house 
and  lot  should  have  been  subjected  to  the  payment  of  the  bal- 
ance due  on  the  plaintiff's  judgment  against  B.  B.  Timmons. 
When  this  lot  was  conveyed  to  his  wife,  and  while  the  house 
was  being  built,  he  was  carrying  on  a  grocery  business  in  an 
adjoining  county,  in  partnership  with  another  person.  He 
owned  individually  no  visible  property.  All  that  he  was 
worth  was  his  interest  in  the  said  partnership  and  such  debts 
as  might  be  due,  he  having  been  carrying  on  the  business  for 
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a  short  time  prior  to  the  formation  of  the  partnership.  This- 
partner  owed  Timmons  $521.15,  for  which  Timmons  held  his 
note,  given,  probably,  at  the  time  the  partnership  was  formed. 
"What  other  debts  were  due  him  does  not  appear,  —  probably 
very  few.  He  was  evidently  a  man  of  small  means,  the  exe- 
cution on  the  plaintiff's  judgment  having  been  returned,  "  No 
property  found."  His  wife  lived  at  her  father's,  in  St.  Mary's, 
and  he  visited  her  every  two  or  three  months.  Her  father's 
family  consisted  of  two  sons,  herself,  and  perhaps  an  adult 
unmarried  daughter,  who  had  been  or  perhaps  was  then  teach- 
ing school.  This  family  was  poor,  having  no  visible  property 
except  the  house  in  which  they  lived,  and  were  supported  by 
the  daily  labor  of  the  father  and  the  two  sons,  they  being  all 
rough  carpenters.  Timmons's  wife  had  no  separate  estate, 
and  her  husband  being  a  poor  man,  she  lived  with  her  father. 
In  1879  it  was  concluded  to  break  up  this  arrangement,  and 
that  her  husband  should  purchase  a  small  lot  in  the  same  vil- 
lage, and  build  a  house  on  it;  and  as  he  was  in  debt,  it  was 
concluded  that  the  deed  for  the  lot  should  be  made  to  his  wife. 
Accordingly  a  part  of  the  material  for  the  house  was  purchased 
in  1879  of  Jones  and  Haines.  This  lumber  cost  $104;  and  her 
brother,  A.  C.  Imlay,  who  was  married  and  lived  in  the  same 
village,  acted  as  agent  in  making  the  purchase  of  this  lumber, 
the  money,  he  says,  having  been  given  to  him  by  Timmons's 
wife  afterwards,  or  perhaps  it  might  have  been  given  to  him  as 
Buch  agent  before;  but  it  is  entirely  clear,  from  our  third  legal 
proposition  above  stated,  that  the  money  with  which  this  lum- 
ber was  bought  must  be  regarded  as  furnished  by  her  husband, 
neither  her  father,  nor  either  of  her  brothers,  nor  any  other  per- 
son, pretending  to  have  given  it  to  her.  Some  time  afterwards, 
in  April,  1880,  her  married  brother  conveyed  this  lot  to  her  for 
$110  in  cash,  as  the  deed  states  and  as  he  testifies.  This  $110, 
another  brother  testifies,  was  given  to  fier  by  himself  out  of 
money  which  he  had  earned;  and  her  husband  testifies  that 
lie  knew  nothing  of  this  till  afterwards,  when  he  visited  his 
wife.  These  statements  are,  it  seems  to  me,  clearly  untrue. 
A.  0.  Imlay  testifies  "  that  he  supposed  it  was  her  money;  but 
he  did  not  ask  her,  and  he  did  not  know  where  she  got  the 
money."  And  he  says  the  same  about  the  money  she  gave 
him  ($104)  to  buy  lumber  with,  or  to  repay  him  for  lumber 
which  he  had  bought.  Can  it  be  believed  that  thus  receiving 
from  his  sister  in  a  short  time  more  than  two  hundred  dollars, 
when  he  knew  she  had  no  separate  estate,  and  was  doing 
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nothing,  but  was  living  with  her  father,  who  was  a  poor  man, 
and,  as  he  says  himself,  had  nothing  to  give  her,  he  made  no 
inquiry  as  to  where  she  got  the  money,  unless  he  knew  that 
she  received  it  from  her  husband,  who  was  engaged  in  business 
as  a  partner  of  Shoefeldt?  Can  it  be  believed  that  her  broth- 
ers, who  also  lived  in  their  father's  house,  and  helped  support 
the  family  by  day's  labor,'  gave  her  this  $110?  He  testifies 
that  he  gave  it  to  her  to  buy  this  lot  with,  out  of  his  earnings 
as  a  day-laborer;  but  he  does  not  tell  us  why  he  gave  it  to 
her,  —  whether  he  owed  it  to  her  or  not.  All  he  says  is:  "  Ho 
did  not  know  that  her  husband  had  any  right  or  interest  in 
this  money  which  he  paid  to  his  wife."  It  seems  to  me  in- 
credible that  a  man  who  probably,  as  a  day-laborer,  never 
had  $110  at  one  time,  should  give,  as  I  suppose  he  means  to 
be  understood,  to  his  married  sister  this  amount  of  money  at 
one  time  to  buy  a  lot  upon  which  to  build  a  house  when  her 
husband  was  engaged  in  business,  and  was  far  more  able  to 
buy  a  lot  and  build  a  house  than  he  was.  The  truth,  I  pre- 
sume, is,  that  the  husband,  B.  B.  Timmons,  sent  him  the 
money  for  his  wife,  and  he  handed  it  over  to  her  to  buy  this 
lot,  if  it  be  true  that  she  paid  for  it. 

The  third  legal  proposition  laid  down  above  requires  that 
the  presumption  in  such  a  case  is,  that  the  money  was  fur- 
nished by  her  husband;  and  the  presumption  can  be  rebutted 
only  by  clear  and  full  proof  that  she  paid  for  it  with  funds 
furnished  by  some  one  other  than  her  husband.  I  do  not  deem 
the  testimony  of  her  brother  that  he  furnished  her  the  money 
as  "  clear  and  full  proof."  On  the  contrary,  it  seems  to  me 
very  unsatisfactory  proof,  especially  when  it  appears  that  she 
is  not  called  as  a  witness  to  prove  this  fact,  and  that  it  clearly 
contradicts  her  own  statement  in  her  answer,  "  that  this  lot 
was  paid  for  by  herself  out  of  some  money  she  then  had,  but 
the  greater  part  of^  said  sum  was  paid  by  her  father  and 
brother  for  her."  The  depositions  of  her  father  and  of  the 
brother  referred  to  were  taken,  and  they  contradict  this 
statement  in  her  answer.  It  would  seem  that,  after  the  an- 
swer was  filed,  the  story  about  this  $110  was  changed,  and  the 
pretense  was  set  up  by  her  brother,  A.  C.  Imlay,  that  she  paid 
in  cash  the  whole  of  this  $110  at  one  time,  the  money  having 
been  given  to  her  by  another  brother  for  that  purpose.  The 
statements  in  reference  to  this  money  made  in  the  answer,  and 
those  made  in  the  depositions  taken  by  the  defense,  are  all 
obviouslj  false;  and  these  being  false,  the  legal  presumption, 
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in  the  absence  of  clear  and  full  proof  to  the  contrary,  that  her 
husband  furnished  her  this  money  must  be  regarded  as  the 
real  truth. 

Of  course  the  statement  in  her  husband's  deposition  that  he 
never  heard  of  this  transaction,  and  did  not  know  about  this 
intended  purchase  till  he  came  home  afterwards,  is  utterly 
false.  Lumber  to  build  a  house  on  this  lot  had  been  bought 
with  money  furnished  by  him  months  before  this  deed  was 
made  to  his  wife.  There  is  not  even  a  pretense  that  the  $104 
with  which  that  lumber  was  bought  was  furnished  by  any  one 
€lse.  Her  father  and  brother  in  their  depositions  do  not  pre- 
tend that  they,  or  any  one  of  them,  ever  gave  her  any  money 
except  the  $110,  with  which  it  is  pretended  she  bought  the  lot. 
They  do  say  that  they  gave  her  their  labor  in  the  building  of 
the  house;  and  that  is  doubtless  true.  But  it  is  clearly  proven 
that  her  husband  paid  for  a  part  of  the  labor  on  the  house; 
and  as  she  had  no  money  or  income,  and  her  father  and  broth- 
ers gave  her  no  money,  of  course  her  husband  furnished  her 
with  all  the  money  which  she  in  person  or  through  her  father 
or  brothers  paid  to  other  workmen  for  labor  on  the  house. 

While  her  father  and  brothers  in  their  depositions  state  that 
they  gave  her  a  small  part  of  the  materials  used  in  building  . 
the  house,  it  is  clearly  proven  tbat  the  great  mass  of  the  ma- 
terials was  bought  with  money  furnished  by  her  husband. 
Besides  the  $104  worth  of  lumber  bought  of  Jones  and  Haines 
before  the  building  was  commenced,  her  husband  bought  of 
the  Parkersburg  Mill  Company  lumber  and  other  materials 
for  the  house,  to  the  amount  of  $262.25,  and  of  Jenkins  all  of 
the  lime,  plaster,  glass,  and  sash  used  in  building  the  house. 
What  they  cost  does  not  appear,  but  after  paying  for  most  of 
the  articles,  he  still  owed  thirty-four  dollars,  for  which  he  gave 
his  note.  His  purchases  of  materials  alone  are  thus  proven 
to  have  exceeded  four  hundred  dollars,  while  the  money  paid 
by  him  or  out  of  his  funds  to  laborers  on  the  house  is  clearly 
shown  to  have  exceeded  one  hundred  dollars.  There  was  there- 
fore certainly  more  than  five  hundred  dollars  of  B.  B.  Tim- 
mons's  money  invested  in  the  house  alone.  It  is  true  that  in 
his  deposition  he  testifies  that  his  wife  afterwards  repaid  him 
for  this  outlay,  and  that  none  of  his  estate  was  really  used  in 
the  construction  of  the  house;  but  he  says  he  could  not  tell 
where  she  got  the  money  to  repay  him,  but  supposes  her  broth- 
ers could  tell.  Their  depositions  were  taken;  but  they  did 
not  know  where  this  money  came  from;  and  she,  who  would 
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certainly  have  known,  fails  to  testify  at  all.  This  statement 
of  her  husband  is  obviously  a  base  falsehood.  She  never 
repaid  to  him  one  cent  of  the  money  he  had  invested  in  the 
building  of  this  house,  for  she  never  had  a  cent  of  her  own 
with  which  to  repay  him.  By  our  fourth  legal  proposition, 
certainly  the  plaintiff  in  this  cause  had  a  perfect  right  to 
charge  this  house  and  lot  with  the  payment  of  his  judgment 
against  B.  B.  Timmons  to  the  extent  of  at  least  five  hundred 
dollars,  the  amount  which  he  certainly  invested  in  the  house. 
I  do  not  doubt  that  he  invested  more  than  seven  hundred  dol- 
lars; but  as  the  plaintiff's  judgment  now  unpaid  is  much  less 
than  five  hundred  dollars,  it  is  unnecessary  to  ascertain  more 
accurately  the  amount  which  he  really  invested  in  the  house 
and  lot,  as  the  amount  already  ascertained  is  amply  sufficient 
to  pay  off  the  balance  of  the  plaintiff's  judgment,  with  interest 
and  costs. 

The  next  inquiry  is:  What  was  the  true  balance  due  on  the 
plaintiff's  judgment  when  the  court  below  rendered  its  decree 
dismissing  the  plaintiff's  bill  on  June  16,  1886?  Timmons 
in  his  deposition  states  that  he  had  paid  on  this  judgment 
$109.70,  for  which  he  took  the  receipts  of  the  plaintiff's  attor- 
ney, which  he  filed  with  his  deposition.  There  were  five  such 
receipts,  by  which  the  payments  appear  to  have  been  made  be- 
tween December  3,  1881,  and  January  13,  1882.  It  is  true, 
these  receipts  in  some  cases  do  not  clearly  identify  the  debt 
on  which  the  payment  was  made.  One  of  them,  for  instance, 
states  that  the  payment  was  made  on  a  judgment  of  W.  Burt 
V.  B.  B.  Tiirnnons  in  the  county  court  of  Pleasants  County;  and 
another  states  that  the  payment  was  made  on  a  judgment  of 
Burt,  Sons,  &  Co.  v.  B.  B.  Timmons;  but  as  they  are  all  signed 
by  the  attorney  who  filed  the  bill  for  the  plaintiff  in  this  cause, 
and  as  it  is  not  shown  that  William  Burt  had  any  other 
judgment  against  B.  B.  Timmons,  I  am  of  opinion  that  all 
those  receipts  should  be  allowed  as  credits  on  this  judgment 
as  of  their  respective  dates.  Timmons  in  his  deposition  states 
that  he  paid,  in  addition  to  the  sums  named  in  the  said  re- 
ceipts, twelve  dollars  on  this  judgment,  for  which  he  never 
took  a  receipt.  He  gives  no  reason  for  not  taking  such  receipt; 
and  as  one  of  the  receipts  produced  is  for  twelve  dollars,  I  in- 
fer that  this  is  the  payment  for  which  he  says  he  took  no  re- 
ceipt; and  this  inference  is,  I  think,  made  almost  conclusive 
by  his  statement  in  his  answer  sworn  to  by  him  in  June,  1883, 
that  he  paid  the  plaintiff's  attorney  for  W.  Burt,  at  various 
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times,  the  sum  of  $113.50,  for  which  he  took  receipts.  There 
being,  then,  in  less  than  a  year  after  the  last  payment  was 
made,  no  claim  of  any  payment  for  which  he  took  no  receipt, 
when  it  is  considered  that  he  has  shown  himself  capable  of 
testifying  to  gross  falsehoods  when  tempted  by  his  interests,  it 
is  plain  that  no  credit  should  be  given  him  on  this  judgment 
except  these  five  receipts.  Allowing  these  credits  as  of  the  re- 
spective dates  on  the  receipts,  and  calculating  the  interest  on 
the  judgment  as  stated  on  its  face,  the  balance  due  on  it  on 
June  16,  1886,  when  the  decree  dismissing  the  plaintiflf's  bill 
was  rendered,  was  $168.48,  the  payments  being  little  more 
than  enough  to  meet  the  costs  recovered  in  the  common-law 
suit  and  accrued  interest  on  the  judgment. 

Instead,  therefore,  of  dismissing  the  bill,  the  circuit  court 
should  in  its  decree  have  established  this  as  the  amount  due 
on  the  plaintiff's  debt,  and  should  have  declared  it  a  charge 
upon  the  house  and  lot,  and  should  have  provided  for  its  pay- 
ment out  of  the  same.  I  have  much  diflBculty  in  understand- 
ing how  any  other  conclusion  could  have  been  reached. 

Judge  Snyder,  in  Core  v.  Cunningham,  27  W.  Va.  206,  says: 
"From  the  repeated  decisions  of  this  court,  it  seems  to  me  that 
suitors  and  counsel  should  have  long  since  become  aware  of 
the  fact  that  it  requires  a  great  deal  more  than  the  raising  of  a 
simple  doubt  or  probability  to  establish  the  right  of  a  wife  to 
property  which  she  seeks  to  withhold  from  the  creditors  of  an 
insolvent  husband:  LocJchard  y.Beckley,  10  W.  Va.  87;  Hunter 
V.  Hunter,  10  Id.  321;  Rose  v.  Brown,  11  Id.  122;  McMastera 
V.  Edgar,  22  Id.  673;  Stockale  v.  Harris,  23  Id.  499;  Herzog  v. 
Weiler,  24  Id.  199;  Maxwell  v.  Handshaw,  24  Id.  405;  Bank  v. 
Wilson,  25  Id.  242." 

In  the  case  before  us,  this  "simple  doubt  or  probability" 
has  not  been  raised.  In  endeavoring  to  ascertain  what  there 
was  in  this  case  to  raise  such  a  doubt,  I  have  thought  it  possi- 
ble it  was  raised  by  certain  portions  of  the  evidence  which 
seemed  to  me  so  entirely  valueless  that  in  stating  the  case  I 
omitted  it  entirely;  but  as  counsel  for  the  defendant  pro- 
pounded questions  to  three  witnesses  in  order  to  prove  this 
omitted  matter,  I  presume  he  must  have  attached  some  im- 
portance to  it,  and  for  that  reason  I  will  now  state  it.  To  two 
of  the  workmen  on  the  house,  other  than  members  of  Mrs. 
Timmons's  family,  the  question  was  put:  "Was  it  not  gener- 
ally understood  in  the  community  that  her  father  and  his  sons 
paid  for  and  built  the  property  in  controversy?"     And  they 
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answered  that  they  knew  nothing  about  that.  But  a  third 
workman,  who  seems  to  have  been  engaged  only  in  hauling 
materials  for  building, — "draying,"  as  he  called  it, — in  answer 
to  the  question,  "  Have  you  not  always  known  and  been  in- 
formed of  the  fact  that  her  father  and  brothers  built  that 
house  for  her?"  replied:  "That  was  the  understanding  I 
had,  — that  they  were  building  it  for  her";  and  to  the  question 
asked  of  the  other  two  workmen,  he  answered:  "  I  was  not 
attending  to  that  part";  and  he  afterwards  said  he  did  not 
know  who  furnished  the  money  to  build  the  house.  All  that 
this  evidence  tends  to  prove  is,  that  Mrs.  Timmons's  father 
and  brothers  imposed  upon  one  at  least  of  the  workmen  en- 
gaged on  the  building  the  impression  that  they,  at  theii:  own 
expense,  were  building  the  house  for  her;  and  that  with  all 
their  efforts  they  failed  to  impose  this  impression  on  the  other 
workmen.  I  cannot  believe  that  this  sort  of  evidence  had  any 
weight  with  the  court  below,  though  it  was  evidently  to  some 
extent  relied  on  by  the  counsel  for  the  defendant. 

I  suppose  that  the  real  trouble  in  reaching  correct  decisious 
in  these  cases  is,  that  the  rules  of  law  which  have  been  laid 
down  have  been  misapprehended,  though  this  court  has  en- 
deavored to  make  them  clear.  Yet  some  seem  still  to  think 
and  act  as  though  to  establish  a  fraud  in  cases  like  the  one 
before  us  required  evidence  almost  as  strong  as  the  evidence 
required  to  convict  in  a  criminal  prosecution;  and  when  fr..ud 
is  established  by  direct  proof  or  by  necessary  inference,  they 
seem  to  think  that  the  slightest  evidence  ought  to  be  regarded 
as  sufficient  to  explain  and  rebut  the  facts  which  establish  the 
fraud.  It  is  hoped  that  these  erroneous  views  will  be  aban- 
doned; for  if  they  prevail,  our  married  woman's  act,  and  acts 
permitting  interested  witnesses  and  parties  to  testify,  and  hus- 
bands and  wives  to  testify  for  each  other,  will  be  utterly  per- 
verted from  the  purpose  for  which  these  acts  were  passed; 
and  they  will  become  the  fruitful  source  of  fraud  and  perjury. 
These  acts  were  not  designed,  and  the  courts  should  not  per- 
mit dishonest  debtors  to  use  them,  to  defraud  their  honest 
creditors,  and  to  retain  their  property  for  their  own  use  by 
withdrawing  it  from  their  creditors  by  fraudulent  investments 
of  it  in  the  names  of  their  wives.  This  practice  is  becoming 
too  common,  and  should  be  strongly  discountenanced  by  the 
courts.  It  cannot  be  effectually  checked  so  long  as  the  false 
views  of  the  evidence  necessary  to  establish  fraud  in  such 
cases,  and  to  rebut  it  when  prima  facie  established,  are  aban- 
doned. 
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It  remains  only  in  this  case  for  us  to  determine  in  what 
manner  this  house  and  lot  shall  be  subjected  to  the  payment 
of  the  plaintiff's  debt,  whether  by  renting  out  the  property  or 
by  its  sale.  It  has  been  contended  that  if  the  rents  of  the 
property  will  pay  the  debt  in  five  years,  or  in  a  reasonable 
time,  the  property  should  not  be  sold.  This  suit  was  not 
brought  simply  to  enforce  the  plaintiff's  judgment  lien  against 
real  estate.  Its  real  object  was  to  set  aside  the  conveyance  of 
this  lot  to  the  debtor's  wife  as  fraudulent  against  the  plaintiff, 
a  creditor  of  the  husband,  and  to  subject  the  house  and  lot  in 
the  hands  of  the  fraudulent  grantee,  the  wife,  to  the  payment 
of  this  debt  of  her  husband.  This  could  be  done,  though  the 
plaintiff  had  not  recovered  a  judgment  on  his  debt.  The  deed, 
though  fraudulent  as  to  the  creditors  of  the  husband,  is  never- 
theless binding  on  the  grantor  and  on  the  husband  of  the 
grantee:  Murdoch  v.  Wells,  9  W.  Va.  552;  Duncan  v.  Custard, 
24  Id.  730.  Mrs.  Josephine  E.  Timmons  holds  this  house  and 
lot  as  her  own,  subject  to  the  debts  of  her  husband,  against 
whose  creditors  this  deed  may  be  declared  fraudulent.  This 
house  and  lot,  if  sold,  will  be  sold  as  hers,  and  not  as  the 
property  of  her  husband.  It  is  therefore  not  proper,  in  such  a 
ijase,  either  to  convene  the  husband's  creditors  or  to  rent  out 
the  property.  The  wife,  in  this  case,  therefore,  has  no  right  to 
require  the  house  and  lot  to  be  rented  out  to  pay  the  plaintiff's 
debt  charged  upon  it,  though  it  should  appear  that  said  debt 
could  thus  be  paid  in  less  than  five  years,  or  in  a  reasonable 
time.  If  it  was  apparent  that  the  only  debt  chargeable  on  the 
house  and  lot  could  be  paid  in  a  short  time  by  renting  the 
house,  it  might  be  within  the  discretion  of  the  court  to  do  so: 
Core  V.  Cimningham,  27  Id.  210.  In  the  case  before  us,  it 
would  probably  take  four  years'  rent  of  the  house  to  pay  the 
plaintiff's  debt,  with  the  costs.  He  has  already  been  delayed 
seven  years,  by  the  fraudulent  conduct  of  the  defendants;  and 
it  would  be  unreasonable  to  subject  him  to  further  and  un- 
necessary delay  in  order  that  the  defendants  might  possibly 
derive  some  benefit.  This  house  and  lot  should  therefore  be 
sold  to  pay  the  plaintiff's  debt,  and  the  costs  in  this  court  and 
in  the  court  below. 

My  conclusion,  therefore,  is,  that  the  decree  of  the  circuit 
court  of  Pleasants  County,  rendered  on  the  sixteenth  day  of 
June,  1886,  should  be  set  aside,  reversed,  and  annulled,  and 
the  appellant  must  recover  of  the  appellee  his  costs  in  this 
-court  expended;  and  this  cause  must  be  remanded  to  the  cir- 
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cuit  court  of  Pleasants  County,  by  a  proper  decree  to  be  therein 
entered,  to  subject  this  house  and  lot  to  the  plaintiflF's  claim 
of  $168.48,  with  interest  thereon  from  the  sixteenth  day  of 
June,  1886,  till  paid,  and  the  costs  of  the  plaintiff  in  this  cause 
both  in  the  circuit  court  and  in  this  court,  and  with  instruc-" 
tions  to  enter  a  proper  decree  for  the  sale  of  said  house  and 
lot,  if  the  said  charge  thereupon  is  not  paid  in  a  reasonable 
time  to  be  fixed  by  the  court  below,  and  to  proceed  further  in 
the  cause  according  to  the  principles  governing  courts  of 
equity.  

Fbattc,  PBBSuuFTiOKa  Bbgabsino,  and  Boffidency  of  evidence  to  estab- 
lish:  See  note  to  Burch  v.  Smilh,  C5  Am.  Dec.  157-164. 

CJoNVEYANCES  FROsi  HusBAND  TO  WiFB:  Wilder  V.  Brooks,  10  Minn.  50; 
88  Am.  Dec.  54;  Thumpson  v.  Aliens  103  Pa.  St.  44;  49  Am.  Kep.  116;  War- 
tick  V.  White,  86  N.  C.  159;  41  Am.  Rep.  453;  Peck  v.  BrumtnagiTrit  31  CaL 
440;  89  Am.  Dec.  195. 

ComrsYAifCES  fbom  Hxtsband  to  Wife,  or  from  one  relative  to  another, 
are  viewed  with  suspicion  when  they  interfere  with  the  rights  of  the  gran- 
tor's creditors.  The  proof  requisite  to  support  them  should  be  clear  and 
convincing,  because  the  temptation  for  a  distressed  debtor  to  shelter  hia 
property  from  the  pursuit  of  his  creditors  by  placing  it  in  the  name  of  one  of 
hia  near  relatives  ia  very  great:  LitHe  v.  Birdtoell,  21  Tex.  697;  73  Am.  Dec. 
242. 


State  ex  rel.  Neideb  v,  Eeufp. 

[29  West  ViseimA,  751.] 

Fathbb's  Rioht  to  Contboii  thb  Custody  of  his  Childrek  Cbasbs  with 
HIS  Lnrx.  He  cannot  make  any  contract  regarding  their  custody  or  ser* 
vices  which  will  control  them  after  his  death,  unless  by  indentures  of 
apprenticeship  in  conformity  with  the  provisions  of  some  statute. 

Ok  Death  of  the  Father  of  Minor  Children,  their  Mother  Becomes 
Entitled  to  their  Custody,  notwithstanding  the  father  in  his  lifetime 
placed  them  in  custody  of  some  other  person,  and  agreed  that  they  should 
remain  in  such  custody  during  their  minority. 

Eight  of  Mother  to  Custody  of  her  Children  is  not  Termtnatkd  by 
HER  Second  Marriage. 

AoBEEMENT  BY  FATHER  WITH  AN  Orfhans'  Hoi£E  OR  AsYLUM,  whereby  he 
surrenders  to  it  his  minor  child,  and  relinquishes  all  power  and  control 
over  such  child,  and  the  Home  covenants  to  receive  and  provide  for 
the  child  in  accordance  with  the  provisions  of  the  statute  of  the  state, 
becomes  inoperative  on  the  death  of  the  father.  One  receiving  the  child 
from  the  Home  cannot  acquire  any  greater  or  more  enduring  right 
to  the  custody  of  the  child  than  the  Home  itself  had. 

Mother  will  be  Awarded  the  Custody  of  her  Child,  on  Habias 
Corpus,  notwithstandipg  the  return  shows  that  the  child  is  in  the  care 
of  another  person,  who,  having  no  children,  regards  it  with  the  same 
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affection  as  he  wonld  a  child  of  his  own,  and  is  able  to  rear  it  more  indul- 
gently, educate  it  more  highly,  and  provide  for  its  future  more  abnn- 
dantly  than  its  mother. 

HABKA.S  Corpus. — Thb  Court  is  not  precluded  by  the  return  on  habeas 
corpus,  in  West  Virginia,  from  inquiring  into  the  truth  of  all  matters 
therein  alleged. 

Ebturn  to  Writ  op  Habbas  Corfus  should  so  State  the  facts  necessary 
to  warrant  the  detention  as  to  apprise  the  opposite  party  of  what  is  in- 
tended to  be  proved,  and  these  facta  ought  not  to  appear  by  way  of 
recitals  only. 

Leave  should  be  Granted  to  Amend  a  Return  to  a  Writ  ov  Habeas 
Corpus,  where  it  appears  that  further  inquiry  ought  to  be  made  respect- 
ing an  important  fact  not  distinctly  alleged  in  the  return,  which  fact,  if 
ascertained  to  exist,  woidd  show  that  petitioner  is  not  a  proper  person 
to  have  the  control  of  the  child,  whose  custody  he  seeks  to  obtain. 

Habeas  corpus,  by  which  Mary  Neider  seeks  to  obtain  the 
custody  of  her  miaor  child.    Judgment  in  favor  of  respondent. 

W.  P.  Huhbard  and  D.  O^Keef,  for  the  plaintiff  in  error. 

Woods,  J.  On  the  eighth  day  of  February,  1886,  Mary 
Neider  presented  her  petition  to  one  of  the  judges  of  the  circuit 
court  of  Ohio  County,  alleging  that  she  is  the  mother  of 
Agnes  Neider,  aged  less  than  three  years,  whose  father,  her 

husband,  died  on  the day  of ,  1885;  that  said  child 

is  unlawfully  detained  in  said  county  from  her  care,  control, 
and  custody,  and  that  she  is  deprived  of  her  lawful  right  by 
one  George  Reuff;  and  prayed  that  the  writ  of  habeas  corpus 
ad  subjiciendum  might  be  granted  her  to  free  her  child  from 
unlawful  custody,  commanding  him  to  produce  the  body  of 
the  child,  and  that  she  might  be  awarded  the  custody  thereof. 

By  the  order  of  the  judge,  made  in  vacation,  on  the  eighth 
day  of  February,  1886,  the  writ  was  issued,  returnable  to  the 
tenth  day  of  February,  1886,  and  was  executed  the  next 
day.  On  the  fifth  day  of  January,  1887,  Reuff  produced  the 
child  in  court,  and  made  return  to  the  writ  in  subctance: 
That  he  has  and  is  entitled  to  have  the  lawful  care  and  cus- 
tody of  the  child,  Agnes  Neider,  because,  he  says,  that  on  the 
fifteenth  day  of  October,  1884,  Mary  Neider  (the  relator),  the 
mother  of  the  child,  being  insane,  and  an  inmate  of  the  hos- 
pital for  the  insane  at  Weston,  in  this  state,  having  been  duly 
and  legally  adjudged  insane,  and  duly  committed  to  said  hos- 
pital according  to  law,  Nicholas  Neider,  the  father  of  said 
child,  having  the  lawful  custody  thereof,  placed  her  in  the 
custody  of  the  Children's  Home  of  the  City  of  Wheeling,  a 
corporation  created  and  existing  in  the  city  of  Wheeling  under 
chapter  55  of  the  code  of  West  Virginia,  and  by  an  inetru- 
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ment  in  writing  executed  by  him,  relinquished  forever  all 
power  and  control  over  her,  and  invested  said  Children's 
Home  with  the  same  power  and  control  over  her  as  he  him- 
self theretofore  possessed ;  and  that  afterwards,  on  the  twenty- 
first  day  of  October,  1884,  the  Children's  Home  indentured 
her  to  him  until  she  should  become  eighteen  years  of  age,  and 
gave  him  by  virtue  thereof  the  custody  and  care  of  the  child; 
and  that  he  has  ever  since  provided  for  her  in  a  comfortable 
manner,  and  treated  her  with  kindness  and  affection,  and  she 
is  in  healthy,  happy,  and  comfortable  condition;  and  that,  as 
he  and  his  wife  have  no  children,  he  regards  this  child  with 
the  same  attachment  and  affection  as  he  would  a  child  of  his 
own;  and  that  since  she  has  been  in  his  care  he  is  attending 
to  her  education  in  a  manner  essential  to  her  tender  years. 

The  instruments  in  writing  made  between  the  father  and 
the  Home,  whereby  ho  relinquished  to  it  the  custody  of  the 
child,  and  whereby  the  Home  pretended  to  bind  her  to  the  re- 
spondent, as  well  as  the  charter  of  the  Home  issued  by  the 
recorder  of  Ohio  County,  are  made  parts  of  said  return. 

It  is  unnecessary  to  say  anything  further  in  reference  to  the 
contents  of  these  instruments,  except  that  by  the  charter  of 
the  Children's  Home  the  purpose  of  its  creation  is  declared 
to  be  "  for  the  purpose  of  affording  a  home,  food,  clothing,  and 
schooling  for  destitute  or  friendless  children,  and  to  place 
them  with  respectable  families  or  persons  to  learn  some  useful 
trade  or  occupation." 

The  relator  moved  to  quash,  and  also  demurred  to  the 
return,  which  motions  the  court  overruled. 

On  the  11th  of  January,  1887,  the  cause  was  finally  heard, 
when  the  circuit  court  entered  the  following  judgment:  — 

"This  day  came  again  the  parties  by  their  attorneys,  and 
the  petitioner  moved  the  court  for  an  order  and  judgment 
that  the  petitioner  have  the  custody  of  the  person  of  said  in- 
fant, Agnes  Neider,  and  that  she  be  delivered  by  the  respond- 
ent, George  Reuff,  to  the  petitioner,  Mary  Neider,  which 
motion  was  argued  by  counsel  and  overruled  by  the  court,  to 
which  ruling  the  petitioner  by  counsel  excepts;  and  thereupon 
the  court,  having  heard  this  matter  upon  the  petition  and  tho 
return  alone,  doth  consider  that  the  respondent,  George  Reuff, 
do  retain  the  custody  and  possession  of  the  said  Agnes  Nei- 
der, and  that  respondent  recover  of  the  petitioner  his  costs  by 
him  about  his  defense  in  this  behalf  expended." 

To  this  judgment  the  petitioner  has  obtained  a  writ  of  error. 
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The  grounds  of  error  assigned  are:  1.  The  action  of  the 
court  in  overruling  the  motion  to  quash  the  return,  and  in 
overruling  the  demurrer  thereto;  2.  In  overruling  the  relator's 
motion  to  have  the  custody  of  the  person  of  her  infant  child. 

This  case  presents  for  consideration,  among  others,  the  fol- 
lowing questions:  What  is  the  extent  and  duration  of  the 
father's  right  over  the  custody  of  the  person  and  the  care  of 
the  education  of  his  minor  child?  In  what  manner  and  dur- 
ing what  period  may  he  dispose  of  the  custody  of  such  child 
during  his  lifetime?  Under  what  circumstances  does  the  right 
of  the  father  to  the  custody  of  such  child  cease,  and  the  mother 
succeed  to  this  right  to  the  custody  of  such  child?  By  whom 
and  in  what  manner  may  such  child  be  bound  out  as  an  ap- 
prentice? and  what  rights  were  acquired  by  the  Children's 
Home  to  the  custody  of  the  child,  Agnes  Neider,  by  the  agree- 
ment made  with  its  father  when  he  relinquished  to  the  Home 
his  control  over  the  child?  and  what  right  was  acquired  from 
the  Home  by  the  respondent  to  the  custody  of  the  child? 

From  the  view  we  have  taken  of  this  case,  it  is  unnecessary 
for  us  to  consider  whether  the  act  of  the  legislature  passed  on 
the  3d  of  March,  1870,  referred  to  in  the  agreement  dated  the 
15th  of  October,  1884,  entitled  "An  act  to  provide  for  orphans 
and  destitute  children,"  is  constitutional  or  not,  and  therefore 
on  this  subject  we  express  no  opinion. 

A  careful  examination  of  the  authorities  leads  us  to  the  con- 
clusion that  by  the  common  law  the  father  is  entitled  to  the 
custody  of  his  minor  children  and  to  the  benefit  of  their  labor 
while  they  live  with  and  are  maintained  by  him.  This  right 
grows  out  of  his  obligation  to  maintain  and  educate  them,  and 
is  correlative  to  it;  but  this  obligation  continues  only  during 
the  lifetime  of  the  father. 

While  the  common  law  imposes  no  obligation  on  the  father 
to  provide  for  the  support  of  his  infant  children  after  his 
death,  it  does  not  confer  upon  him  the  right  correlative  to  it, 
to  bind  them  to  service  after  his  death:  Johnson  v.  Terry,  34 
Conn.  259;  State  ex  rel.  Mayne  v.  Baldwin,  5  N.  J.  Eq.  454; 
45  Am.  Dec.  399;  Campbell  v.  Cooper,  34  N.  H.  49;  Jenness  v. 
Emerson,  15  Id.  486;  1  Bla.  Com.  452,  453. 

An  agreement  by  the  father  for  the  services  of  his  minor 
child  ceases  to  be  binding  oh  the  minor  at  the  death  of  his 
father,  unless  made  by  indentures  of  apprenticeship  in  con- 
formity with  the  provisions  of  some  statute  authorizing  him 
to  do  so,  and  therefore  a  parol  gift  of  the  child  by  the  father 
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gives  no  right  to  the  services  of  the  child  after  the  father's 
death. 

The  father  is  entitled  to  the  custody  of  his  minor  children 
as  guardian  by  nature  and  guardian  by  nurture,  and  this 
guardianship  is  a  personal  trust  in  the  father,  and  he  has  no 
general  power  to  transfer  or  give  them  to  another,  nor  can  he 
alienate  his  right  to  the  custody  and  control  of  his  minor 
child,  except  that  he  may  bind  it  out  as  an  apprentice:  State 
ex  rel.  Mayne  v.  Baldwin^  5  N.  J.  Eq.  454;  45  Am.  Dec.  399; 
People  V.  Mercein,  3  Hill,  399;  38  Am.  Dec.  644;  Queen  v. 
Smith,  16  Eng.  L.  &  Eq.  221;  Day  v.  Everett,  7  Mass.  145;  Moore 
V.  Christian,  66  Miss.  408;  31  Am.  Rep.  375;  Jennesa  v.  Emer^ 
eon,  15  N.  H.  486. 

In  Queen  v.  Smith,  supra,  it  was  decided  that  where  the 
father  had  agreed  with  the  uncle  of  his  infant  child  to  permit 
it  to  live  with  the  uncle,  to  be  brought  up  and  educated  until 
it  was  grown  up,  and  the  uncle  had  agreed  to  bring  up  and 
educate  the  child  as  his  daughter,  and  in  pursuance  oi  this 
agreement  the  child  was  committed  to  the  uncle,  the  father, 
notwithstanding  the  agreement,  might  revoke  his  consent; 
and  the  court,  upon  a  writ  of  habeas  corpus  obtained  by  the 
father,  was  bound  to  order  the  child  to  be  restored  to  the 
father's  custody. 

In  Day  v.  Everett,  supra,  it  was  held  that  the  father  may 
contract  that  his  minor  son  shall  labor  in  the  service  of  an- 
other for  any  period  of  time,  provided  the  term  do  not  exceed 
the  period  of  the  child's  emancipation,  which  may  take  place 
as  well  on  the  father's  death  as  on  the  son's  arriving  at  the 
age  of  twenty-one  years. 

Where  the  father  is  dead,  the  mother  becomes  entitled  to 
the  custody  of  the  minor  children  as  guardian  by  nature  and 
guardian  by  nurture,  notwithstanding  the  father  in  his  life- 
time had  placed  them  in  the  custody  of  any  other  person  to 
whom  they  had  not  been  lawfully  bound  as  apprentices. 

In  Moore  v.  Christian,  supra,  a  father  gave  his  son,  ten  years 
of  age,  to  a  man  of  good  character  and  ample  means,  to  keep 
him  during  his  minority.  The  father  d3ang  three  years  after- 
wards, the  mother  sued  out  a  habeas  corpus  for  the  child. 
The  court  held  that  she  was  entitled  to  the  custody  of  the 
child,  although  she  was  poor  and  dependent,  and  the  child 
preferred  remaining  with  the  respondent. 

In  this  case  it  appeared  that  the  respondent  was  a  man  of 
good  character  and  some  property.    The  mother  was  very 
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poor  and  illiterate,  dependent  upon  her  daily  labor  in  the 
fields  for  the  support  of  herself  and  five  children,  all  of  whom, 
eave  one,  was  younger  than  this  son. 

Chalmers,  J.,  delivering  the  opinion  of  the  court,  said:  "It 
is  indeed  held  that  this  right  to  the  custody  of  children, 
given  by  nature  and  by  Grod  to  parents,  must  give  way  to  the 
permanent  interest  of  the  child,  if  it  be  shown  that  the  life, 
health,  or  morals  of  the  child  will  be  prejudiced,  or  his  useful- 
ness as  a  citizen  seriously  jeopardized  by  remaining  under  the 
parental  control;  but  it  is  not  meant  by  this  that  the  courts 
can  sit  in  judgment  whether  a  wealthy  stranger  can  give  to 
the  child  more  worldly  advantages  than  an  indigent  parent. 
This  would  be  to  make  poverty  a  crime,  and  to  punish  it  with 
the  bitterest  penalties." 

In  Pierce  v.  Massenburg,  4  Leigh,  493,  26  Am.  Dec.  333,  it 
was  held  that  a  father  cannot  bind  his  infant  child  apprentice 
by  indenture  to  which  the  child  is  not  a  party,  and  that  in- 
dentures of  apprenticeship  executed  by  the  father  without  the 
child's  concurrence  are  not  only  voidable,  but  absolutely  void: 
King  v.  Armsby,  3  Barn.  &  Aid.  584;  King  v.  Crawford,  8  East, 
25;  King  v.  Ripon,  9  Id.  295. 

By  the  doctrines  of  the  common  law,  a  father  cannot  bind 
his  infant  son  apprentice  without  the  assent  of  the  son,  and 
Bucb  assent  proved  by  his  signature  to  the  indenture;  but  that 
in  this  manner  he  may  bind  him. 

In  Armstrong  v.  Stone,  9  Gratt.  102,  it  was  held  that  after 
the  father  being  dead,  the  mother  is  entitled  to  the  custody 
of  their  child  as  of  right,  and  that  she  does  not  lose  this 
right  by  a  second  marriage.  But  where  she  is  seeking  by 
the  writ  of  habeas  corpus  to  have  the  child  placed  in  her  cus- 
tody, the  court  may  exercise  its  discretion,  and  determine 
whether,  under  all  the  circumstances,  it  is  best  for  the  infant 
that  he  should  be  assigned  to  the  custody  of  his  mother. 

In  this  case,  the  father  at  his  death  left  no  estate,  and  the 
mother  during  her  widowhood  supported  herself  by  her  own 
labor,  but  the  child  was  left  with  its  paternal  grandparents, 
who  were  proved  to  be  persons  of  exemplary  character, 
warmly  attached  to  the  child,  whom  they  had  treated  with 
great  tenderness  and  afiFection. 

The  mother  and  her  second  husband  were  persons  of  excel- 
lent moral  character,  and,  although  married  two  years,  had  no 
children,  and  the  husband  was  an  industrious  young  man, 
whose  father  was  in  good  circumstances.    The  child  was  in  its 
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Beventb  year,  too  young  to  judge  for  itself,  and  having  no  legal 
guardian,  there  were  no  circumstances  to  induce  the  court  in 
the  exercise  of  a  sound  discretion  to  deprive  the  mother  of  the 
custody  of  her  child. 

In  VUlareal  v.  Meliah,  2  Swanst.  533,  Mrs.  Villareal  hy  her 
having  agreed  with  her  father  that  he  should  have  the  care  of 
the  persons  and  estates  of  her  two  infant  children,  and  in  the 
event  of  their  death  during  minority  should  receive  a  moiety 
of  their  property,  afterwards  married  again;  the  court  upon  the 
petition  of  the  children,  ordered  that  they  bo  delivered  to  their 
mother,  as  guardianship  not  being  assignable  at  law  or  in 
equity,  the  right  of  the  mother  to  be  the  guardian  of  her  chil- 
dren continued  notwithstanding  her  second  marriage.  Lord 
Eldon  said:  "Her  deed  did  not  transfer  the  guardianship,  and 
that  her  father  under  said  deed  gained  no  right  to  the 
guardianship  of  the  children." 

So  where  the  wife  of  the  petitioner  on  her  death-bed,  with  his 
consent,  gave  their  infant  child,  then  only  five  months  old,  to 
her  mother  for  nurture,  maintenance,  and  education  until  she 
should  reach  the  age  of  twenty-one  years,  and  the  grand- 
mother accepted  the  trust,  took  the  child,  and  raised  it  with 
the  most  tender  care  until  it  was  seven  years  old,  the  child, 
upon  a  habeas  corpus  sued  out  by  the  father,  was  ordered  to  be 
delivered  into  his  custody. 

Haymond,  president,  delivering  the  opinion  of  this  court, 
said:  "I  do  not  think  that  the  evidence  in  this  case  shows 
that  the  petitioner  has  waived  or  abandoned  his  paternal  right 
by  permitting  his  child  to  remain  so  long  with  its  grand- 
mother, or  that  he  ever  transferred  or  intended  to  pass  his 
paternal  rights  to  his  child  to  the  grandmother  so  as  to  de- 
prive him  of  his  legal  right  to  require  it":  Rust  v.  Vanvacter, 
9  W.  Va.  600. 

By  the  common  law,  the  natural  right  of  the  father  to  the 
custody  of  his  infant  child  arose  out  of  his  duty  to  maintain 
and  support  it,  and  continued  only  so  long  as  he  was  obliged 
to  do  so,  and  as  this  duty  ceased  with  his  life,  so  did  his  right 
to  control  or  direct  the  custody  of  the  child,  except  where  he 
had  by  indentures  lawfully  bound  the  child  to  another  as  an 
apprentice. 

This  right,  however,  was  extended,  under  certain  circum- 
stances, after  his  death,  during  the  minority  of  the  child,  or 
for  any  less  period,  by  the  statute  of  12  Car.  II.,  c.  24,  which 
authorized  the  father,  although  himself  an  infant,  by  deed  or 
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will,  to  appoint  guardians  for  such  of  his  children,  bom  or 
unborn,  who  were  infants  and  unmarried  at  the  time  of  his 
death,  until  they  should  reppectively  attain  the  age  of  twenty- 
one  years,  or  for  any  less  time,  who  were  entitled  to  have  the 
custody  of  the  children  as  well  as  of  their  estates:  1  Bla.  Com. 
662;  2  Id.  88,  and  note  10.  This  provision  of  the  English 
statute  was,  with  slight  alterations,  inserted  in  the  revised 
code  of  Virginia:  Rev.  Code  1819,  c.  108,  sec.  1.  The  same 
provision  was,  in  substance,  inserted  in  section  1  of  chapter 
127  of  the  code  of  1849,  but  subject  to  the  important  qualifi- 
cation contained  in  the  seventh  section  of  that  chapter,  which 
declared  that  "every  guardian  who  shall  be  appointed  as 
aforesaid  (that  is  to  say,  in  any  of  the  modes  prescribed  in 
the  six  preceding  sections  of  that  chapter)  shall  have  the  cus- 
tody of  his  ward,  and  the  possession,  care,  and  management 
of  his  estate,  real  and  personal,  and  out  of  the  proceeds  of  such 
estate  shall  provide  for  his  maintenance  and  education;  but 
the  father  of  the  minor,  if  living,  and  in  case  of  his  death,  the 
mother,  while  she  remains  unmarried,  shall,  if  fit  for  the  trust, 
be  entitled  to  the  custody  of  the  person  of  the  minor  and  the 
care  of  his  education," 

These  provisions  of  the  code  of  Virginia  were,  in  substance, 
adopted  by  this  state  in  the  first  seven  sections  of  chapter  82 
of  the  code  of  West  Virginia;  but  by  the  seventh  section  of 
that  chapter,  as  amended  by  section  7  of  chapter  53  of  the 
acts  of  1883,  the  cruel  implication  that  the  mother  by  a  sec- 
ond marriage  has  rendered  herself  unworthy  to  have  custody 
of  the  person  of  her  own  infant  child  has  been  removed,  for 
that  section,  as  amended,  declares  "that  the  father  of  the 
minor,  if  living,  and  in  case  of  his  death,  the  mother,  if  fit  for 
the  trust,  shall  be  entitled  to  the  custody  of  the  minor,  and  to 
the  care  of  his  education." 

Such  was  the  legal  status  of  the  petitioner  in  this  case  when 
she  sued  out  the  writ  of  habeas  corpus  to  regain  the  custody  of 
her  child. 

Respondent  rests  his  right  to  retain  the  child  upon  the 
ground  that  she  had  been  lawfully  bound  to  him  until  she 
shall  become  twenty-one  years  of  age,  by  the  Children's  Home, 
by  the  indentures  set  out  in  his  return  to  the  writ.  Respond- 
ent could  not  acquire  from  the  Home  any  greater  right  to  the 
custody  of  the  child  than  was  acquired  by  it  from  the  child's 
father  by  his  agreement  of  the  15th  of  October,  1884. 

If  we  admit,  for  the  sake  of  the  argument,  that  the  Chil- 
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dren's  Home  of  the  City  of  Wheeling  is  an  "orphan  asylum" 
(which  we  do  not  mean  to  decide),  and  that,  as  such,  it  was 
authorized  by  said  act  of  the  legislature,  passed  March  3, 
1870,  to  take  under  its  care  and  guardianship  this  infant 
child  80  voluntarily  surrendered  to  it  by  its  father,  as  stated 
in  said  return,  yet,  by  the  very  terms  of  the  statute,  as  well  as 
terms  of  the  instrument  surrendering  the  child,  the  Home 
could  only  acquire  and  be  invested  with  the  same  power  over 
the  child  as  the  father  himself  possessed. 

We  have  already  shown  that  his  power  over  the  child  ceased 
at  his  death,  unless  in  his  lifetime  he  had  lawfully  bound  it 
as  an  apprentice  to  another. 

In  this  state,  a  "minor  can  be  bound  as  an  apprentice"  by 
his  father,  or  if  none,  by  his  guardian,  or  if  neither  father  nor 
guardian,  by  his  mother,  with  the  consent  entered  of  record 
of  the  county  court  of  the  county  in  which  the  minor  resides, 
or  without  such  consent,  if  the  minor,  being  fourteen  years  of 
age,  agree  in  writing  to  be  so  bound;  or  if  such  minor  be 
found  begging  in  such  county,  or  is  likely  to  become  charge- 
able thereto," — and  in  no  other  way:  Code  W.  Va.,  c.  81, 
sec.  1. 

It  is  not  pretended  that  Nicholas  Neider,  with  the  consent 
of  the  county  court  of  Ohio  County  entered  of  record,  bound 
the  infant  child,  Agnes  Neider,  to  the  Children's  Home  as  an 
apprentice;  nor  that  it  was  so  bound  by  said  county  court  as 
one  found  begging  in  said  county,  and  likely  to  become  charge- 
able thereto. 

By  the  article  of  agreement  made  between  the  father  and 
the  Home,  he  surrendered  to  it  his  infant  child,  aged  eleven 
months  and  sixteen  days,  and  relinquished  forever  all  power 
and  control  over  it,  and  invested  the  Home  with  as  full  power 
and  control  over  the  child  as  he  had  theretofore  possessed;  and 
the  Home,  in  consideration  thereof,  covenanted  to  receive  the 
child,  and  provide  for  her  maintenance,  protection,  and  educa- 
tion, in  accordance  with  the  provisions  of  the  act  of  the  legis- 
lature passed  March  3,  1870. 

If  we  admit,  for  the  sake  of  the  argument,  that  the  Home 
had  the  legal  capacity  to  take  an  apprentice  (on  which  we  ex- 
press no  opinion),  yet  it  is  very  clear  that  the  agreement  made 
by  the  father  with  the  Home  as  an  indenture  of  apprentice- 
ship is  absolutely  void,  because  entered  into  without  the  con- 
sent, entered  of  record,  of  the  county  court  of  Ohio  County. 

For  the  same  reason,  the  indenture  between  the  Home  and 
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respondent,  whereby  he  claims  the  infant  was  bound  to  him 
until  she  becomes  eighteen  years  of  age,  is  also  void,  and  there- 
fore conferred  no  right  upon  him  to  retain  the  child  against 
the  clear  legal  right  of  the  mother  to  have  the  custody  of  the 
child  and  the  care  of  her  education  after  the  father's  death. 

This  right  of  the  father  or  mother  to  the  custody  of  their 
infant  child  is  not  an  absolute  right,  to  be  accorded  to  either 
of  them  under  all  circumstances.  While  the  statute  declares 
the  right  to  be  in  the  father,  if  living,  and  if  he  be  dead,  in  the 
mother,  yet  in  both  cases  it  is  limited  and  qualified  by  the 
words  "  if  fit  for  the  trust."  Recognizing  this  natural  right  ol 
the  parents,  the  statute  is  not  unmindful  of  the  rights  and 
welfare  of  the  child. 

It  has  the  natural  right  to  the  care  and  nurture  of  its 
parents,  and  also  the  protection  of  the  court  against  such  mis- 
fortunes of  its  parents,  or  the  influences  of  such  gross  and  im- 
moral practices  in  their  lives  as  will  seriously  imperil  the  life, 
health,  morals,  or  personal  safety  of  the  child.  What  meas- 
ure of  wickedness  or  profligacy  on  the  part  of  the  parent  would 
be  suflBcient  to  warrant  the  court  in  depriving  him  of  his  natu- 
ral right  to  the  custody  of  his  minor  we  are  not  called  upon 
to  determine. 

It  is  very  certain  that  in  such  a  case  the  specific  facts  re- 
lied on  to  warrant  the  court  in  depriving  the  parent  of  this 
natural  right  would  have  to  be  distinctly  alleged  and  clearly 
proved. 

The  fact  stated  in  the  return,  that  "  the  respondent  having 
no  children  of  his  own,  he  regards  the  child,  Agnes  Neider, 
with  the  same  attachment  and  afiection  as  he  would  a  child 
of  his  own,"  or  even  additional  facts, — such  as,  that  he  is  able 
to  rear  it  more  indulgently,  educate  it  more  highly,  and  pro- 
vide for  its  future  more  abundantly  than  its  mother, — are 
unworthy  of  consideration  when  weighed  against  the  clear 
legal  and  natural  right  of  a  mother,  however  poor  and  friend- 
less, to  the  custody  of  the  person  of  her  infant  child. 

In  the  case  in  judgment,  nothing  is  alleged  in  the  return  to 
the  detriment  of  the  petitioner's  past  life,  present  condition,  or 
future  prospects  to  warrant  the  court,  for  the  sake  of  some 
imaginary  benefit  to  the  child,  to  withhold  from  her  her  natu- 
ral and  legal  right  to  the  custody  of  its  person  and  the  care  of 
its  education. 

It  is  true  that  the  return  shows,  by  way  of  recital,  that  at 
the  time  her  child  was  given  by  its  father  to  the  Children's 
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Home  Bhe  was  bo  unfortunate  as  to  be  insane,  and  an  inmate 
of  the  hospital  for  the  insane  at  Weston;  but  it  is  not  alleged, 
even  indirectly,  that  she  is  not  now  perfectly  restored  to  men- 
tal and  physical  health,  or  that  there  is  the  slightest  reason  to 
apprehend  tha't  her  malady  will  ever  return. 

This  is  a  fact  so  material  to  the  correct  determination  of 
this  controversy,  and  bo  deeply  involving  the  happiness  and 
it  may  be  the  life  of  the  child,  and  withal  so  easy  to  be  estab- 
lished, that  it  should  not  be  permitted  to  remain  in  doubt. 

If,  however,  the  petitioner  has  been  perfectly  restored  to 
healthy  and  the  court,  because  of  her  former  aflfliction  alone, 
should  deny  her  the  comfort  of  the  society  of  her  child,  then, 
indeed,  would  its  judgment  declare  her  misfortune  a  crime, 
and  inflict  upon  her  a  punishment  as  bitter  as  death. 

We  are  therefore  of  opinion  that  the  authority  of  the  father 
to  dispose  of  the  custody  of  his  infant  child  in  any  other  man- 
ner than  by  lawfully  binding  him  as  an  apprentice,  or  ap- 
pointing for  him  a  testamentary  guardian,  ceases  at  the  time 
of  his  death;  that  he  cannot,  by  any  agreement  in  writing  or 
otherwise,  relinquish  the  custody  of  the  person  of  his  infant 
child  for  any  longer  period  than  his  own  lifetime,  so  as  to  de- 
prive the  mother  of  the  child  of  the  custody  of  its  person  and 
the  care  of  its  education  after  his  death;  that  the  agreement 
entered  into  between  Nicholas  Neider  and  the  Children's 
Home,  relinquishing  to  it  the  custody  of  the  child,  did  not 
deprive  the  petitioner  of  her  right  to  the  custody  after  its 
father's  death;  that  the  article  of  agreement  between  the 
Home  and  respondent,  whereby  it  pretended  to  bind  said 
child  to  him,  is  void,  and  conferred  upon  him  no  right  to  de- 
tain the  custody  of  the  child  from  the  petitioner  after  the 
death  of  the  father,  and  unless  she  be  shown  to  be  unfit  for 
the  trust,  the  petitioner  is  entitled  to  the  custody  of  the  child. 

The  motion  of  the  petitioner  that  the  infant,  Agnes  Neider, 
be  delivered  to  her  was  in  effect  a  motion  to  discharge  the 
prisoner  from  custody.  This  was  a  proper  mode  to  test  the 
sufficiency  of  the  return  in  law,  and  was  in  effect  a  demurrer 
thereto,  for  on  such  motion  the  return  is  conceded  to  be  true: 
Hurd  on  Habeas  Corpus,  200. 

In  this  state,  the  court  is  not  precluded  by  the  return  from 
inquiring  into  the  truth  of  the  matters  therein  alleged;  for  by 
section  6  of  chapter  111  of  the  Code  of  West  Virginia,  the 
court  or  judge  is  required  to  hear  the  "matter  both  upon  the 
return  and  any  other  evidence,"  and  discharge  or  remand 
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the  person  into  custody,  or  admit  him  to  bail,  as  may  be 
proper:  Bust  v.  Vanvacter^  9  W.  Va.  600. 

While  less  certainty  is  required  in  returns  to  writs  of 
habeas  corpus  than  in  pleadings  in  civil  actions,  yet  "cer- 
tainty to  a  certain  intent  in  general "  is  required  in  the  re- 
turn, and  the  facts  necessary  to  warrant  the  detention  of  the 
party  must  in  substance  be  alleged,  so  as  to  apprise  the  op- 
posite party  of  what  is  intended  to  be  proved,  in  order  to  give 
him  an  opportunity  to  answer  or  traverse  it,  and  these  facts 
ought  not  to  appear  by  way  of  recitals  only:  2  Doug.  150; 
Hurd  on  Habeas  Corpus,  255,  257. 

The  case  in  judgment  was  heard  and  disposed  of  on  the 
petitioner's  motion  to  discharge  the  child  from  custody  on  the 
petition  and  return  alone. 

The  statement  in  the  petition  which  is  the  foundation  of  the 
petitioner's  right  to  the  custody  of  the  child,  "that  its  father 
is  dead,"  not  having  been  traversed  by  the  return,  must  be 
taken  as  true,  and  is  an  admission  of  her  prima  facie  right  to 
the  custody  of  the  child.  The  burden  was  upon  the  respond- 
ent to  aver,  and  if  denied  to  establish,  the  facts  to  warrant  the 
detention  of  the  child.  We  have  already  seen  that  his  right 
to  the  custody  of  the  child  expired  at  the  death  of  its  father, 
and  that  this  right  instantly  devolved  on  the  petitioner  as  its 
mother,  unless  it  should  be  made  to  appear  that  she  was  "un- 
fit for  the  trust." 

But  although  the  father  may  be  dead,  and  the  respondent 
have  no  legal  right  to  the  custody  of  the  child,  yet  if  the  peti- 
tioner be  in  fact  insane,  or  there  be  reasonable  grounds  to  be- 
lieve that  she  is  insane,  or  liable  to  become  so,  she  would  be 
tmfit  to  have  the  custody  of  the  person  or  the  care  of  the 
education  of  the  child,  and  however  painful,  it  would  be  the 
^uty  of  the  court  to  deny  the  prayer  of  her  petition. 

It  is  not  distinctly  averred  in  the  return  that  the  petitioner 
at  the  time  of  suing  out  the  writ,  or  at  any  time  since,  was 
insane. 

If  this  recital  is  to  be  treated  as  a  distinct  allegation  that 
she  was  insane,  and  the  same  is  to  be  held  as  admitted  to  be 
true,  then  the  judgment  of  the  circuit  court  was  clearly  right. 

But  where  it  is  apparent  from  the  record  that  proof  of  an 
existing  fact  essential  to  a  correct  determination  of  the  con- 
troversy has  been  omitted,  and  that  without  such  proof  the 
court  can  never  be  satisfied  that  its  conclusions  are  correct, 
and  that  this  proof  is  within  the  reach  of  the  parties,  and 
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the  condition  of  the  pleadings  will  permit  the  same  to  be 
done  without  injury  to  the  opposite  party,  the  court  will 
be  warranted  in  delaying  the  hearing  of  the  cause  until  the 
parties  have  an  opportunity  of  supplying  proof  of  such  ma- 
terial fact. 

We  are  therefore  of  opinion  that,  concerning  a  matter  so 
essential  to  a  correct  determination  of  this  controversy  as  the 
Banity  and  insanity  of  the  petitioner,  or  unfitness  in  these 
respects,  further  inquiry  should  be  made,  and  that  the  respond- 
ent should,  if  he  bo  desires,  have  leave  to  amend  his  return, 
and  the  petitioner  to  make  such  answer  thereto  as  they  may 
be  advised  is  proper  to  enable  the  court  to  determine  the  righte 
of  the  parties  in  the  premises. 

For  the  reasons  hereinbefore  stated,  the  judgment  of  the 
circuit  court  must  be  reversed,  with  costs  to  the  plaintiff  in 
error,  and  the  cause  remanded  for  further  proceedings  accord- 
ing to  the  principles  settled  in  this  opinion,  and  further  ao- 
cording  to  law.  

Parbnt  and  Child.  —  A  father,  daring  his  lifetime,  is  liable  for  the  main- 
tenance of  his  minor  children,  and  this  liability  is  coexisting  with  a  cor* 
responding  right  to  their  services  and  earnings,  and  to  their  custody  and 
control:  Mageev.  Holland,  27  N.  J.  L.  86;  72  Am.  Dec.  341;  Earl  v.  Dresser, 
30  Ind.  11;  95  Am.  Dec.  660.  He  may  vindicate  hia  right  to  their  custody 
by  habeas  corpus,  and  it  will  be  denied  only  when  he  is  shown  to  be  unfit  to 
have  such  custody,  or  it  appears  that  the  permanent  interests  of  the  child 
would  be  sacrificed  by  a  change  in  its  custody:  In  Matter  of  Scarrett,  76  Mo. 
665;  43  Am.  Rep.  768;  SUUe  v.  LUibey,  44  N.  H.  321;  82  Am.  Dec.  223;  Tay. 
lor  V.  Jeter,  33  Ga.  195;  81  Am.  Dec.  202;  MUler  v.  Wallace,  76  Ga.  479;  2 
Am.  St.  Rep.  48;  Jones  v.  Damall,  103  Ind.  569;  53  Am.  Rep.  545;  Sturte- 
vant  V.  State,  15  Neb.  450;  48  Am.  Rep.  349.  For  instances  where  the  cus- 
tody of  a  child  was  denied  to  its  father  because  its  best  interests  seemed  to 
demand  that  it  remain  in  the  custody  of  other  persons,  see  two  cases  last 
cited,  and  Chapaky  v.  Wood,  26  Kan.  650;  40  Am.  Rep.  321;  State  v.  Smith, 
6  Me.  462;  20  Am.  Dec.  330,  and  note  330-337.  The  father  may  by  hia 
voluntary  contract  release  his  right  to  the  custody  of  his  child,  and  transfer 
it  to  another:  Bently  v.  Terry,  59  Ga.  555;  27  Am.  Rep.  399;  Merritt  v. 
Swmley,  82  Va.  433;  3  Am.  St.  Rep.  115;  Mitter  v.  Wallace,  supra;  contra, 
Brooke  v.  Logan,  112  Ind.  183;  2  Am.  St.  Rep.  177;  State  v.  Baldioin,  5  N.  J. 
Eq.  454;  45  Am.  Dec.  399.  On  the  death  of  the  father  of  a  child,  its  mother 
becomes  entitled  to  its  custody,  and  no  contract  which  he  can  make  in  hia 
lifetime  can  impair  this  right:  Moore  v.  Christian,  56  Miss.  408;  31  Am.  Repb 
376. 
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Beown  V,  Williams. 

[120  Pennstlvanta.  Statx,  24.1 
)i,rx,jt^a»    EXSCUTED    BT    MECHANICS    AND    MaTEBIAX-IOEN,     DTTRINa    PbO* 

URXsa  or  CoNSTBUonoN  ov  Buildings,  of  "all  manner  of  liens,  claims, 
and  demands  whatsoever,  which  we,  or  any  or  either  of  ns,  now  have,  or 
might  or  conld  have,  on  or  against  the  said  buildings,"  operates  to  dis- 
diarge  the  boildings  from  their  liens  for  work  done  and  materials  for* 
nished  after  as  well  as  before  its  execution.  It  is  an  unconditional  agree- 
ment to  look  to  the  personal  responsibility  of  the  owner  in  lien  of  the 
stmctares. 

Scire  facias  issued  upon  a  mechamcs'  lien,  filed  by  Lem- 
uel L.  Williams  and  John  H.  Cloak,  doing  business  as  Wil- 
liams and  Cloak,  against  Samuel  H.  Brown.  The  plaintifi's 
had  a  verdict  and  judgment,  and  the  defendant  brought 
error.    The  facts  are  stated  in  the  opinion. 

James  M.  Beck^  for  the  plaintiff  in  error. 

Frank  8,  Christian^  for  the  defendants  in  error. 

Williams,  J.  The  first  assignment  of  error  raises  the  ovlj 
important  question  in  this  case.  The  plaintifi's  below  con- 
tracted with  Brown  to  lay  the  brick  for  nine  dwelling-houses. 
Four  of  these  fronted  on  Kensington  Avenue,  and  five  on  Ruth 
Street.  They  were  built  to  sell,  and  in  order  to  enable  Brown 
to  make  sales  as  opportunity  ofiered,  the  mechanics  and  mate- 
rial-men executed  to  him  a  release  of  liens.  The  release 
recites  that  the  subscribers  "  had  erected  four  brick  dwellings 
and  stores"  on  Kensington  Avenue,  and  had  "agreed  to  release 
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all  liens  which  we,  or  any  or  either  of  us,  have  or  might  have 
on  said  buildings "  for  work  or  materials  furnished  for  their 
erection;  and  then  declares  that,  in  consideration  of  the  prem- 
ises, and  one  dollar  in  hand  paid,  "  we  have  remised,  released, 
and  forever  quitclaimed,  and  by  these  presents  do  remise,  re- 
lease, and  forever  quitclaim,  unto  the  said  Samuel  11.  Brown, 
and  to  his  heirs  and  assigns,  all  and  all  manner  of  liens, 
claims,  and  demands  whatsoever  which  we,  or  any  or  either  of 
us,  now  have,  or  might  or  could  have,  on  or  against  the  said 
buildings  and  Samuel  H.  Brown  and  premises,  for  work  done 
or  materials  furnished  for  erecting  and  constructing  the  said 
buildings."  This  was  signed  by  more  than  twenty  persona 
and  firms,  including  the  plaintifis,  and  delivered  to  Brown. 

The  buildings  were  not  finished  at  the  date  of  the  release, 
and  the  plaintiffs  laid  brick  upon  them  after  that  time, 
amounting  to  about  four  hundred  dollars,  and  filed  a  me- 
chanic's lien  therefor.  A  writ  of  scire  facias  was  issued,  and 
on  the  trial  the  plaintiSs  alleged  that  a  balance  of  one  hun- 
dred dollars  was  still  due  and  unpaid  for  the  work  done  by 
them.  This  the  defendant  denied,  and  in  support  of  this 
deniJil  produced  a  receipt  from  the  plaintifis  covering  the 
alleged  balance.  He  also  ofiered  the  release  signed  by 
tne  plaintifi*s  and  others  for  the  purpose  of  showing  that 
t^o  piaintiflB  had  no  right  to  recover  on  their  mechanic's  lien. 
The  admission  of  the  release  was  objected  to  as  "irrelevant, 
and  because  all  the  work  claimed  for  was  done  after  the  exe- 
cution of  the  release."  The  court  sustained  the  objection,  and 
rejected  the  offer. 

This  was  error.  The  release  did  not  purport  to  be  a  partial 
release  of  the  building,  or  to  relate  to  work  done  prior  to  its 
date,  but  in  express  terms  it  released  "  all  manner  of  liens, 
claims,  or  demands  which  we  ...  .  have,  or  might  or  could 
have,  on  or  against  the  said  buildings,  ....  for  work  done  or 
materials  furnished  for  erecting  and  constructing  said  build- 
ings." The  terms  employed  are  apt  and  suflSciently  compre- 
hensive to  do  what  they  very  clearly  intended  to  do,  viz.,  to 
free  the  buildings  from  all  "  lien,  claim,  or  demand  "  for  the 
materials  furnished  and  work  done  on  them.  The  date  of  such 
a  release  does  not  limit  or  restrict  its  operation.  If  made  before 
the  work  began,  or  at  any  time  during  its  progress,  it  is  oper- 
ative to  discharge  the  building  from  lien  as  completely  as 
though  made  after  its  completion.  It  is  the  whole  building  to 
which  it  relates,  and  not  a  part  of  it.    It  afiects  all  the  work 
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done  or  materials  furnished  by  him  who  signs  it,  not  a  part  of 
them;  and  it  is  an  unconditional  agreement  to  look  to  the  per- 
sonal responsibitity  of  the  owner  in  lieu  of  the  structure.  The 
release  was  therefore  relevant,  and  was  an  answer  to  the  writ 
of  scire  facias,  which  left  the  plaintiffs  no  standing  whatever. 
The  judgment  is  reversed. 


Waiveb  09  MEOHAmcs'  LnssSf  Gbkeballt:  See  the  note  to  CMtle  ▼.  Oale, 
41  Am.  Dec.  221-224. 


Phillips  v.  Swank. 

[120  PsNMSTi.TAinA  State,  76.] 

Absekgb  of  Woiu>s  or  Inhxbitancs  in  Execxttobt  CoNxaAor  to  Cok- 
VET  Land  will  not  Prevent  Passing  of  Fee,  but  equity  will  supply 
the  words  where  the  consideration  paid  or  other  circumstances  evince 
that  no  less  than  a  fee  was  intended;  although  in  a  conveyance  the  word 
"heirs"  is  a  term  of  art,  and  indispensable  to  carry  a  fee. 

-Construction  of  Informal  Instrument,  Transferrino  Interest  in 
Real  Estate,  as  Convetance,  or  as  Executory  Agreement  to 
Convey  only,  depends,  not  upon  any  particular  words  and  phrases  it 
may  contain,  but  upon  the  intention  of  the  parties,  derived  from  the  in- 
strument itself,  and  when  that  is  doubtful,  from  the  circumstances  at- 
tending its  execution;  and  in  determining  this  intention,  the  first  rule  ia 
to  inquire  whether  the  language  imports  a  present  conveyance,  or  con- 
templates a  further  assurance  to  pass  the  title. 

Instrument  is  to  be  Construed  as  Executory  Agreement  to  Convey, 
where  the  owner  of  land  dated  and  signed  a  writing,  not  under  seal,  to 
the  effect  that  "i  do  herby  agree  tht  Jonathan  Phillips  shall  have  the 
land  wich  he  is  posetion  of  now  for  labor  he  don  for  me  over  age  and 
this  shall  be  his  wrecept  for  all  my  writes  and  claims  against  the  land." 

^BITTEN  Contract  to  Convey  Land,  to  Satisfy  Statute  of  Frauds, 
MUST  BE  IN  Some  Sense  Sustaining;  but  it  is  sufficient  if  the  land  be 
described  as  that  which  the  vendee  "is  in  possessioii  of  now." 

Ejectment.    The  opinion  states  the  facts. 

W.  E.  Crawford,  E.  P.  Ingham,  and  A.  L.  Qrim^  for  the 
plaintiffs  in  error. 

E.  M.  Dunham,  T.  J.  Ingham,  and  R.  J.  Thomson,  for  the  de" 
fendant  in  error. 

Clabk,  J.  This  ejectment  was  brought  to  recover  the  pos- 
session of  250  acres  of  land,  more  or  less,  situate  on  the  North 
Mountain,  in  Sullivan  County.  Both  parties  claim  title  under 
David  Phillips,  who  some  time  prior  to  the  year  1847  became 
the  owner  in  fee.  The  plaintiff  gave  in  evidence  the  record 
•of  an  agreement  for  the  sale  of  the  land  in  dispute,  by  David 
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Phillips  to  Henry  Swank,  dated  the  17th  of  October,  1863,  and 
proved  the  payment  of  fifteen  hundred  dollars  in  full  of  the 
purchase-money.  It  was  further  shown  that  Swank  went  into 
and  remained  in  the  possession  under  his  purchase  until  the 
7th  of  April,  1881,  when  the  defendants  were  found  to  be  in 
the  occupancy  of  a  vacant  house  on  the  tract,  claiming  title 
to  and  possession  of  the  whole  tract. 

To  maintain  the  issue  on  their  part,  the  defendants,  who 
were  sons  of  Jonathan  Phillips,  offered  in  evidence  the  record 
of  a  writing,  in  the  words  and  form  following,  to  wit: — 

**  Augest  the  20, 1850: — i  do  herby  agree  tht  Jonathan  Phil- 
lips shall  have  the  land  wich  he  is  posetion  of  now  for  the 
labor  he  don  for  me  over  age  and  this  shall  be  his  wrecept  for 
all  my  writes  and  claims  against  the  land. 

[Signed]  "David  Phillips." 

This  offer  to  be  followed  by  proof  that  Henry  Swank  pur- 
chased with  notice  of  Jonathan  Phillips's  title,  and  that  the 
land  of  which  Jonathan  Phillips  was  in  possession  at  the  date 
of  this  writing  is  the  same  land  of  which  the  defendants  in 
this  suit  are  now  possessed. 

This  offer  was  refused,  upon  the  ground  that  the  writing  was, 
in  legal  effect,  an  executed  conveyance  of  the  land,  and  as  it 
contained  no  words  of  inheritance,  it  passed  only  a  life  estate 
to  Jonathan  Phillips,  and  was  ineffective  to  vest  any  estate  or 
right  in  the  defendants  at  his  decease. 

If  the  writing  referred  to  is  to  be  construed  as  a  complete 
conveyance  of  the  land,  the  court  was  right  in  holding  that  an 
estate  for  life  only  would  pass  under  it:  Gray  v.  Packer,  4 
"Watts  &  S.  18.  In  a  will,  the  force  of  the  word  "  heirs  "  may 
bo  controlled  by  the  context;  but  in  a  deed,  it  is  a  term  of  art, 
and  indispensable  to  carry  a  fee:  HUeman  v.  Bovslaugh,  13  Pa. 
St.  344;  53  Am.  Dec.  474.  So  in  an  executory  contract,  the 
absence  of  words  of  inheritance  will  not  prevent  the  passing  of 
a  fee-simple  in  equity,  where  it  appears  to  have  been  the  inten- 
tion of  the  contract  to  convey  a  fee:  McFarson^s  Appeal,  11 
Pa.  St.  511.  Equity  will  supply  words  of  inheritance,  and 
imply  a  fee,  where  the  consideration  paid,  or  other  circum- 
stances, evince  that  no  less  than  a  fee  was  intended:  Defratmce 
Y.  Brooh,  8  Watts  &  S.  68;  Ogden  v.  Broion,  33  Pa.  St.  250. 
The  primary  question  in  this  case,  therefore,  is,  whether  the 
writing  embraced  in  the  defendants'  offer  is  to  be  construed  as 
a  conveyance  or  an  agreement  to  convey. 

It  is  a  well-recognized  rule  of  construction  that  whether  an 
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informal  instrument  transferring  an  interest  in  real  estate 
shall  be  construed  a  conveyance,  or  an  agreement  only,  de- 
pends, not  upon  any  particular  words  and  phrases  it  may  con- 
tain, but  on  the  intention  of  the  parties,  derived  from  the 
instrument  itself;  and  when  that  is  doubtful,  from  the  cir- 
cumstances attending  its  execution:  Kenrick  v.  Smick,  7  Watts 
&  S.  41;  Bortz  v.  Bortz,  48  Pa.  St.  382.  The  intention  is  bo 
imperative  that  even  the  strongest  words  of  conveyance  in  the 
present  tense  will  not  pass  the  legal  estate,  if  other  parts  of 
the  instrument  show  that  this  was  not  the  intention  of  the 
parties:  Williams  v.  Bentley,  27  Id.  301.  On  the  one  hand, 
technical  words  of  present  conveyance  are  not  necessary  to 
constitute  an  executed  contract;  if  the  intention  is  plain,  it  is 
BuflScient;  and  on  the  other  hand,  even  though  technical 
words  of  present  grant  are  used,  yet,  if  by  reason  of  some- 
thing further  remaining  to  be  done,  or  from  the  tenor  of  the 
whole  instrument,  the  design  of  the  parties  is  manifested  that 
the  contract  is  executory  merely,  it  will  be  so  construed. 

In  determining  this  intention,  ex  visceribus,  the  first  rule, 
however,  is  to  inquire  whether  the  language  imports  a  present 
conveyance,  or  whether,  collecting  all  its  parts,  it  contemplates 
a  further  assurance  to  pass  the  title:  Bortz  v.  Bortz,  supra. 
Applying  this  rule  in  the  construction  of  the  writing  offered  in 
this  case,  it  is  plain  that  there  are  no  technical  or  other  words 
of  present  conveyance.  By  its  terms,  David  Phillips  "agrees" 
that  Jonathan  "  shall  have "  the  land  which  is  designated  as 
"  the  land  he  is  in  possession  of  now,"  without  any  formal  or 
further  description  whatever;  he  is  to  have  the  land  for  the 
labor  he  did  for  his  father  after  the  years  of  his  majority,  and 
it  is  provided  that  "  this  shall  be  his  receipt,"  etc.  Although 
David  Phillips  was  the  owner  in  fee,  and  the  "  receipt "  was 
for  all  his  "  rights  and  claims  against  the  land,"  there  are  no 
words  of  inheritance,  or  words  indicating  the  succession  to  the 
title  at  Jonathan's  death.  If  the  parties  intended  the  writing 
for  an  executed  contract,  then  but  a  life  estate  passed.  That 
such  an  efiect  was  the  design  of  the  parties,  in  view  of  the 
language  just  quoted,  it  is  difficult  to  believe;  for  it  is  obvious 
that  David  Phillips  intended  to  convey  his  entire  estate,  and 
his  title  was  in  fee.  The  instrument  is  not  styled  a  deed  or  a 
conveyance;  it  is  in  the  nature  of  an  agreement;  it  is  of  the 
most  informal  character;  it  does  not  disclose  the  slightest 
eflforts  to  adopt  the  orderly  parts  of  a  conveyance.  It  is  not 
under  seal;  indeed,  it  bears  upon  its  face  the  most  distinct  and 
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unequivocal  marks  of  an  executory  contract;  it  is  nothing 
more  or  less  than  a  receipt  for  the  purchase-money  of  the 
land,  and  an  agreement  to  convey  in  consideration  thereof. 

Nor  do  we  regard  the  case  as  coming  within  the  statute  of 
frauds.  It  is  true,  a  written  contract,  in  order  to  comply  with 
the  statute,  must  be  in  some  sense  self-sustaining.  "  It  would 
bo  mere  folly,"  as  was  said  in  Morris  v.  Stephens,  46  Pa.  St.  200, 
"to  make  a  conveyance  to  my  next-door  neighbor,  or  to  the 
person  now  sitting  at  the  table  with  me,  by  this  description, 
instead  of  by  name;  the  law  could  hardly  be  expected  to 
enforce  such  a  conveyance  in  the  face  of  the  statute  which 
requires  conveyances  to  be  in  writing  and  to  be  self-sustain- 
ing, with  the  exception  only  of  such  necessary  uncertainty  as 
is  involved  in  their  application  to  persons  named  and  things 
described."  There  is,  as  intimated  in  the  language  of  the  case 
referred  to,  a  necessary  uncertainty  in  writings,  involved  in 
their  application,  not  only  to  persons  but  to  things  described 
therein.  If  there  are  two  or  more  persons  of  the  same  name, 
it  may  be  necessary  by  parol  proof  to  fix  the  identity  of  the 
person  intended,  or  the  thing  concerning  which  the  parties 
propose  to  contract  may  be  described  in  such  general  terms  as 
to  require  parol  proof  to  identify  the  particular  subject  of  the 
contract.  It  is  quite  impossible  in  most  cases  so  to  describe 
land  as  to  avoid  the  necessity  of  parol  proof  for  its  identifica- 
tion; for,  whether  it  be  described  by  metes  and  bounds,  by 
monuments  erected  upon  the  ground,  or  by  adjoiners,  its  iden- 
tification necessarily  becomes  the  subject  of  parol  proof.  In 
this  instance,  the  lands  agreed  to  be  conveyed  were  described 
as  the  land  of  which  Jonathan  was  at  the  time  in  the  actual 
occupancy  and  possession;  this  was  no  more  open  to  the  ob- 
jection stated  than  if  it  had  been  described  by  its  adjoiners, 
or  by  marks  upon  the  ground. 

Upon  an  examination  of  the  whole  case,  we  are  of  opinion 
that  the  defendants'  offers  should  have  been  received,  and 
that  the  court  erred  in  excluding  them. 

The  judgment  is  therefore  reversed,  and  a  venire  facias  de 
novo  awarded.  

Equitt  will  Supply  Words  ov  Inheritanob  to  Perfect  Deed  which 
is  supported  by  valuable  and  meritorious  consideration,  but  will  not  do  so  in 
the  case  of  a  voluntary  deed:  Powell  v.  Morisey,  98  N.  C.  426;  2  Am.  St 
Rep.  843,  and  note. 

Description  of  Laxd  i»  Memorandum,  SurnciENcr  to  Satisft  Stat- 
ute OF  Frauds:  See  Hurley  v.  Brown,  98  Mass.  645;  96  Am.  Deo.  671,  and 
note  676. 
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NoETH  V.  Williams. 

[120  PENNSYLVANIA  STATR,  109.] 

Fact  that  Party  could  not  Read  or  Write  does  not  Prevent  Ap- 
plication OT  Rule  that  "Written  Contract  Ditlt  Executed,  after 
its  contents  were  explained,  cannot  bo  overthrown  npon  the  mere  oppos- 
ing testimony  of  one  party,  contradicted  by  the  oath  of  another,  espe- 
cially where  the  latter  is  a  disinterested  person. 

AaxNT  of  Lessors  of  Piano,  Who  Obtains  Entrance  into  Lessee's 
House  by  Falsely  Representinq  that  He  Wanted  to  Tune  Piano, 
when  he  intended  to  and  did  remove  it,  using  no  violence  in  so  doing,  is 
not  guilty  of  a  trespass,  nor  is  the  taking  unlawful,  when  the  contract 
between  the  parties  provided  that  upon  default  of  payment  of  any  in- 
Btallment  of  rent  the  lessee  should  redeliver  the  piano  to  the  lessors  or 
their  authorized  agent,  "  or  permit  their  agent  to  enter  into  and  upon 
any  premises  where  said  piano  may  be,  and  without  let  or  hindrance 
take  away  the  same ";  and  no  exhibition  by  the  agent  of  any  written 
authority,  nor  any  previous  demand  for  the  piano,  the  installments  of 
rent  having  previously  been  demanded,  is  necessary. 

Trespass  by  Clayton  "Williams  against  F.  A.  North  &  Ca, 
dealers  in  pianos  and  organs  in  the  city  of  Philedelphia.  On 
October  2,  1884,  North  &  Co.,  through  their  agent.  George 
Miller,  entered  into  a  written  agreement  with  Williams,  by 
which  they  leased  to  Williams  a  piano  for  the  term  of  twenty- 
five  months,  at  a  rental  of  $150,  payable  ten  dollars  cash  in 
hand,  and  the  balance  in  monthly  installments  of  five  dollars 
on  the  second  day  of  each  month.  The  agreement,  among 
other  things,  provided  that  Williams  "  will,  at  any  time  when 
required,  exhibit  the  said  piano  to  the  said  party  of  the  first 
part,  or  their  agents;  and  in  default  of  any  monthly  payment, 
the  said  lessee  agrees  to  redeliver  said  piano  to  the  said  F.  A. 
North  &  Co.,  or  their  authorized  agent,  within  five  days  after 
such  payment  shall  become  due,  or  permit  their  agent  to  enter 
into  and  upon  any  premises  where  said  piano  may  be,  and 
without  let  or  hinderance  take  away  the  same."  It  also  con- 
tained a  provision  for  the  sale  of  the  piano  to  Williams,  if,  at 
any  time  during  the  term,  or  at  its  expiration,  he  should  wish 
to  purchase  it,  upon  the  payment  of  such  sum  as  would,  with 
previous  payments  of  hire,  amount  to  the  sum  of  $150;  and 
finally  provided  that  "  it  is  hereby  expressly  understood  and 
agreed  by  and  between  the  said  parties  to  this  agreement  that 
no  title  to  the  said  piano,  either  legal  or  equitable,  shall  vest 
in  the  said  party  of  the  second  part,  except  as  lessee  under 
the  agreement,  until  the  terms  of  purchase,  as  above  provided, 
have  been  complied  with,  and  the  aforesaid  bill  of  sale  has 
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been  duly  delivered  by  the  said  F.  A.  North  &  Co."  Williams 
aflfixed  his  mark  to  the  agreement,  and  also  to  a  provision  at 
the  end,  as  follows:  "I  have  received  a  copy  of  the  above 
agreement,  and  have  no  understanding,  verbal  or  otherwise, 
differing  from  it."  Williams  paid  in  all  about  seventy-six 
dollars;  but  having  made  no  payments  for  several  months, 
North  &  Co.,  in  May,  1886,  sent  an  agent  to  take  away  the 
piano.  Williams  testified  that  this  agent  come  to  his  house 
and  rang  the  door-bell.  The  witness  was  in  the  kitchen,  and 
when  he  got  to  the  vestibule  door,  the  man  was  in  the  entry. 
The  witness  asked  him  what  he  wanted,  and  he  replied  that 
he  had  come  to  tune  the  piano.  The  witness  told  him  to 
wait,  and  he  (witness)  would  bring  his  wife.  When  the  wit- 
ness returned  to  the  parlor,  the  man  and  two  others  were 
removing  the  piano.  The  witness  objected,  and  asked  the 
agent  for  his  authority.  The  agent  replied  that  he  had  all 
the  authority  he  wanted.  Williams  further  testified  that 
Miller  said,  at  the  time  the  agreement  was  made,  that  the 
witness  had  three  years  to  pay  for  the  piano;  and  on  cross- 
examination,  he  testified  that  he  did  not  tell  Miller  that  he 
could  not  read  or  write.  Miller  testified  that  he  explained  the 
agreement  to  Williams,  but  did  not  read  it  to  him,  as  Wil- 
liams was  in  a  hurry,  and  did  not  ask  it.  He  denied  telling 
Williams  that  Williams  would  have  three  years  to  pay  for  the 
piano.  North  testified  that  he  instructed  his  agent  to  get  pos- 
session of  the  piano,  because  Williams  was  in  arrears  in  the 
payment  of  installments.  There  was  no  evidence  that  any 
force  or  violence  was  used  in  the  removal  of  the  piano.  The 
plaintiff  had  a  verdict;  and  judgment  being  entered  thereon. 
North  took  this  writ,  assigning  that  the  court  erred:  1.  In  an- 
swering his  first  point,  viz.:  The  agreement  between  plain- 
tiff and  defendant  being  a  bailment,  the  plaintiff  was  bound  to 
pay  the  rent  as  it  accrued,  according  to  the  terms  of  the  agree- 
ment, and  in  default  of  such  payment,  defendant  had  the  right 
to  take  the  piano;  to  which  the  court  answered  that  the  defend- 
ant had  no  right  to  take  the  piano  by  force,  although  he  might 
have  taken  it  by  coming  and  showing  authority;  2.  In  an- 
swering his  third  point:  The  agreement  being  a  bailment,  and 
the  evidence  showing  that  the  plaintiff  was  in  arrears  in  the 
payment  of  rent  under  its  terms,  the  verdict  should  be  for  the 
defendant;  to  which  the  court  answered  that  the  three  years' 
time  would  have  no  application  to  this  point,  and  that  it  was 
true  that  the  plaintiff  was  in  arrears,  and  was  bound  to  give 
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up  the  instrument  whenever  the  defendantl^hould  demand  it 
in  a  proper  manner;  3.  That  the  court  erred  in  charging  the 
jury  that  if  Miller  failed  to  explain  to  the  plaintiff  what  was 
in  the  contract,  and  that  there  could  be  no  verbal  contract* 
the  plaintiff  was  not  bound  by  the  written  contract;  and  if 
there  was  an  agreement  to  extend  the  contract  for  three  years, 
and  if  Miller  failed  to  explain  to  the  plaintiff  that  no  verbal 
contract  was  binding,  then  the  plaintiff  could  recover  on  the 
fact  that  the  verbal  contract  was  still  in  force;  but  the  jury 
must  be  thoroughly  satisfied  that  there  was  such  a  verbal  con- 
tract outside  of  the  written  one;  4.  That  the  court  erred  in 
charging  the  jury  that  the  real  question  was,  whether  the  de- 
fendant exerted  his  rights  improperly  in  the  mode  in  which  he 
got  possession  of  the  piano;  and  in  the  view  the  court  takes  of 
the  agreement,  and  in  view  of  the  undisputed  evidence,  the 
defendant  did  not  exercise  his  rights  in  a  proper  manner;  the 
agents  of  the  defendant,  by  a  trick,  obtained  entrance  into  the 
house;  he  should  have  made  some  sort  of  demand,  and  if 
the  demand  was  refused,  he  had  all  his  legal  rights,  as  owner 
of  the  piano,  against  the  person  holding  it;  5.  That  the  court 
erred  in  charging  the  jury  that  the  defendant  obtained  the 
piano  in  an  illegal  way;  and  this  is  not  a  case  which  would 
call  for  high  punitive  damages;  but  it  cannot  be  said,  as  a 
matter  of  law,  that  no  punitive  damages  can  be  given. 

Franklin  Swayne  and  Charles  F.  Hinckle^  for  the  plaintiff  in 
error. 

Levnn  W.  Barringer,  for  the  defendant  in  error. 

Green,  J.  There  is  no  evidence  in  this  case  upon  which  it 
would  be  possible  to  reform  the  contract  between  the  parties. 
It  is  in  writing,  and  was  duly  executed  in  the  presence  of  an 
attesting  witness.  It  speaks  for  itself,  and  cannot  be  over- 
thrown upon  the  mere  opposing  testimony  of  one  party,  con- 
tradicted by  the  oath  of  the  other,  who  in  this  case  was  a  dis- 
interested person.  The  learned  court  below  thought  that  this 
rule  did  not  apply  because  the  plaintiff  could  not  read  or 
write,  and  that  there  was  conflicting  testimony  as  to  whether 
the  contract  was  explained  to  the  plaintiff  at  the  time  of  the 
execution.  The  plaintiff  did  not  testify  that  he  could  not 
read  or  write,  but  he  did  say  that  he  did  not  tell  Miller,  de- 
fendant's agent,  that  he  could  not  read  or  write.  This,  how- 
ever, is  immaterial,  because  Miller  testified  p'>sitively  that  he 
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did  explain  the  agreement  to  the  plaintiff,  and  the  latter  did 
not  deny  it,  nor  did  he  Bay  that  he  did  not  understand  it.  Ho 
certainly  did  understand  that  it  was  for  the  acquisition  of  a 
piano  at  a  price  fixed,  payable  in  monthly  installments  of  five 
dollars  each.  The  only  thing  he  speaks  of  as  being  different 
from  the  written  instrument  is,  that  the  agent  said  he  was  to 
have  three  years  to  pay  for  the  piano.  But  he  does  not  say 
that,  even  as  to  this,  there  was  any  positive  agreement  to  that 
effect,  or  that  on  the  faith  of  the  assertion  he  executed  the  con- 
tract. It  was  error,  therefore,  to  submit  to  the  jury  the  ques- 
tion as  to  what  the  contract  was,  and  this  sustains  the  third 
assignment. 

Some  stress  is  laid  in  the  argument  upon  the  point  that  the 
man  who  took  away  the  piano  did  not  show  his  authority  to 
do  so.  But  the  plaintiff  himself  testified  that  "he  said  he  had 
all  the  authority  he  wanted,"  and  the  defendant  testified  that 
he  instructed  his  agent  "to  get  possession  of  the  piano,  because 
Williams  was  in  arrear  in  the  payment  of  installments."  It 
was  not  necessary  that  the  agent  should  have  or  should  ex- 
hibit any  authority  in  writing. 

The  only  remaining  matter  to  be  considered  is  the  manner 
in  which  possession  of  the  piano  was  taken.  The  court  below 
held  that  it  was  obtained  illegally,  because  the  defendant's 
agent  told  the  plaintiff  he  wanted  to  tune  the  piano,  when  in 
truth  he  wanted  to  remove  it.  The  idea,  as  expressed  in  the 
charge,  is,  that  because  entrance  was  obtained  by  means  of  a 
falsehood,  the  defendant's  agent  was  a  trespasser,  and  the  de- 
fendant was  liable,  not  merely  for  the  technical  trespass  of  en- 
tering the  plaintiff's  house  without  his  permission,  but  also  for 
taking  away  the  piano,  and  even  for  punitive  damages.  A 
careful  examination  of  the  testimony  convinces  us  that  this 
was  an  erroneous  view  to  take  of  the  case.  The  contract  ex- 
pressly provided  that  in  default  of  payment  of  any  installment, 
the  lessee  should  redeliver  the  piano  to  the  plaintiff  or  his  au- 
thorized agent  within  five  days  after  the  default,  "or  permit 
their  agent  to  enter  into  and  upon  any  premises  where  said 
piano  may  be,  and  without  let  or  hindrance  take  away  the 
same."  Under  this  stipulation  it  is  plain  that  the  piaintiff  was 
under  an  obligation  after  five  days'  default  in  delivery  to  per- 
mit the  plaintiff  or  his  agent  to  enter  the  premises  and  remove 
the  piano.  If  this  was  the  plaintiff's  duty,  it  is  difficult  to  see 
how  he  can  acquire  a  cause  of  action  as  for  a  trespass,  even  if 
entrance  was  obtained  by  means  of  a  false  statement.    He  was 
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bound  to  grant  the  entrance  merely  because  he  was  in  default, 
and  whether  the  true  or  a  false  reason  was  given  when  entrance 
was  asked,  if  he  conceded  it,  the  entry  could  not  be  a  trespass. 
The  subsequent  taking  of  the  piano  could  not  be  a  trespass, 
because  that  was  a  contract  right  expressly  given,  and  if  con- 
sent was  given  to  the  mere  entrance  upon  the  premises,  the 
fact  that  a  false  reason  for  desiring  it  was  given  would  not 
convert  it  from  a  consentible  into  a  non-consentible  entrance. 
If  a  citizen  desired  to  see  another  upon  business  which  he 
knew  to  be  unpleasant  to  the  latter,  and  chose  to  assign  some 
other  than  the  real  reason  for  asking  admission,  he  certainly 
would  not  become  a  trespasser  merely  because  he  failed  to 
give  the  true  reason. 

In  the  present  case,  however,  there  is  not  under  the  testi- 
mony any  suflScient  reason  for  saying  that  entrance  was  ob- 
tained by  a  falsehood.  The  plaintiff  himself  testified:  "A 
man  came  to  my  house  and  rang  the  door-bell.  I  was  in  the 
kitchen,  and  when  I  got  to  the  vestibule  door,  the  man  was  in 
the  entry."  It  would  seem,  therefore,  that  the  man  was 
already  in  the  house  when  the  plaintiff  first  saw  him.  The 
witness  proceeds:  "I  asked  him  what  he  wanted.  He  said  he 
had  come  to  tune  the  piano.  I  told  him  to  wait  and  I  would 
call  my  wife."  It  is  manifest  that  the  falsehood  was  not 
made  use  of  until  after  entrance  had  been  obtained,  and  it 
cannot  therefore  qualify  the  fact  of  entrance.  While  entrance 
before  the  bell  was  answered  might,  in  strictest  sense,  be  re- 
garded as  a  technical  trespass,  it  would  certainly  by  itself  bo 
damnum  absque  injuria  in  any  case;  but  here  it  was  effected 
in  the  exercise  of  a  lawful  right  to  have  entrance  in  this  par- 
ticular house  for  the  performance  of  a  contract  right,  and  in 
such  circumstances  could  not  be  viewed  as  an  illegal  act. 

The  subsequent  subterfuge  was  of  no  consequence  in  any 
way.  No  violence  or  unnecessary  force  was  used,  and  all  that 
was  done  was  precisely  what  the  defendant  had  a  legal  right 
to  do,  to  wit,  "without  let  or  hindrance  take  away  the  same." 
As  to  a  demand  being  made,  the  very  act  of  taking  the  piano 
was  a  demand  for  it.  Repeated  demands  had  previously  been 
made  for  the  money  which  was  overdue  and  unpaid,  but  with- 
out success,  and  the  only  remaining  demand  to  be  made  was 
for  the  instrument  itself.  Both  the  plaintiff  and  his  wife  said 
at  the  time  the  piano  was  taken  that  they  were  willing  to  pay 
and  would  pay  the  balance  due,  but  in  point  of  fact  they 
ndtber  did  pay  nor  tender  payment  of  any  actual  money  or 
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its  equivalent.  The  defendant  and  his  salesman  both  testi- 
fied that  they  subsequently  offered  to  return  the  piano  if  the 
balance  due  was  paid,  and  this  is  not  contradicted,  but  no 
more  money  was  ever  paid  or  tendered.  All  the  assignments 
of  error  except  the  second  are  sustained. 
Judgment  reversed,  and  new  venire  awarded. 


Illitebaot  13  NOT  Gbound  FOR  AvoiDiNO  InsTROMENT,  if  parties  wert 
able  to  understand  it,  and  its  contents  were  explained  to  them:  Bingham  r. 
Salene,  15  Or.  208;  3  Am.  St.  Rep.  152. 


Conway  v,  Lewis. 

[120  PXNNSYLTAKIA.  STATS,  215.] 
001TSIO5MX17T  OV  GoODS  TO  FACTORS  TOR  SaLE,   WITHOUT  iNSTKUCmONB  A» 
TO  PrIOB,   Ck>HVBRS  XTPON  THSM  RiGHT  TO  EXERCISB  THSIR  JlTSOMKNT 

in  the  sale,  and  they  were  neither  bonnd  to  write  for  instmctions,  nor, 
having  written,  to  wait  for  a  reply  before  selling. 

Action  by  Charles  H.  Lewis  against  John  M.  Conway  <k 
Co.  to  recover  damages  for  an  alleged  unauthorized  sale  of 
yarn  which  had  been  consigned  by  the  plaintiflf  to  the  defend- 
ants. The  plaintiff  had  a  verdict  and  judgment,  and  the 
defendants  brought  error.    The  opinion  states  the  case. 

William  B.  Lane,  for  the  plaintiffs  in  error. 

Joseph  J,  Knox,  for  the  defendant  in  error. 

Williams,  J.  Conway  et  al.,  defendants  below,  were  com- 
mission merchants.  Lewis  consigned  three  bales  of  yam  to 
them  for  sale.  It  was  represented  to  be  a  twenty-cut  yam 
worth  at  that  time  about  forty-five  cents  per  pound.  The 
bales  were  tested  by  reeling  and  weighing  samples  from  them, 
and  the  yam,  as  Conway  alleges,  was  found  to  be  not  an  even 
twenty-cut,  but  an  uneven  and  inferior  article  ranging  from 
eighteen  to  thirty  cuts.  Efforts  were  made  by  Conway  et  al. 
to  sell  the  yarn,  but  the  highest  price  offered  was,  as  they 
allege,  thirty  cents  per  pound.  They  wrote  to  Lewis  the  result 
of  their  efforts  to  sell,  and  the  price  they  were  offered,  and 
asked  for  instructions,  but  before  an  answer  was  received  they 
decided  to  close  out  the  consignment  at  the  price  offered,  and 
made  the  sale  accordingly.  Lewis  denies  that  the  yarn  was 
an  uneven  and  inferior  article,  insists  that  it  should  have 
brought  forty-five  cents,  and  brings  this  suit  to  recover  the 
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difference  between  that  price  and  the  price  at  which  it  was 
sold. 

At  the  conclusion  of  the  evidence  on  the  trial  in  the  court 
below,  the  defendants  submitted  a  series  of  points,  in  the  first 
of  which  they  asked  the  court  to  instruct  the  jury  that  "unless 
the  jury  can  find  from  the  evidence  that  the  defendants  were 
guilty  of  breach  of  orders,  fraud,  or  negligence,  then  the  ver- 
dict must  be  in  their  favor."  This  was  affirmed  without  quali- 
fication. The  second  point  narrowed  the  general  proposition 
contained  in  the  first  to  meet  the  defendants'  view  of  the  evi- 
dence, and  asked  the  court  to  say  that  "there  is  no  evidence 
of  breach  of  orders  or  fraud  on  part  of  defendants,  therefore 
it  must  be  proved  that  they  were  guilty  of  negligence  to  en- 
title the  plaintiff  to  recover."  To  this  the  learned  judge 
replied:  "I  affirm  this  point  with  a  qualification:  if  the  de- 
fendants wrote  for  orders,  and  sold  before  getting  them,  while 
this  was  not  a  sale  against  orders,  yet  it  was  a  sale  without 
orders,  and  would  constitute  negligence  on  the  part  of  the  de- 
fendants." 

We  cannot  agree  to  this  definition  of  negligence.  The  con- 
signment of  the  goods  to  the  defendants  for  sale,  without 
special  instructions  and  without  limit  as  to  price,  conferred 
upon  them  the  right  to  exercise  their  own  judgment  in  the 
sale.  They  were  bound  to  the  use  of  their  best  judgment  in 
view  of  all  the  circumstances,  and  were  neither  bound  to  writ© 
for  orders,  nor,  having  written,  to  wait  for  a  reply.  It  might 
have  been  prudent  to  wait  for  the  reply,  but  their  duties  as 
factors  were  not  changed,  nor  their  powers  diminished,  by  the 
fact  that  they  had  written  for  directions.  Until  the  answer 
was  received,  they  were  at  liberty  to  sell  upon  their  own  judg- 
ment, and  if  acting  in  good  faith,  were  entitled  to  protection. 
The  general  rule  is  clearly  stated  in  Smedley  v.  WilliamSf  1 
Pars.  Eq.  Cas.  364,  in  these  words:  "If  the  consignor  desirei 
to  limit  the  price  at  which  his  goods  are  to  be  sold,  he  should 
say  BO  in  express  terms,  and  if  he  omits  to  do  so,  the  consignee 
has  the  right  to  consider  the  sale  of  the  goods  as  referred  to 
his  discretion." 

If  the  consignees  had  not  exercised  their  discretion  before 
instructions  came,  then  the  directions  of  the  owner  set  the 
limits  within  which  their  discretion  must  thereafter  be  con- 
fined; but  if  they  had  made  the  sale,  the  questions  were 
whether  they  had  acted  in  good  faith,  and  with  a  due  regard 
to  the  duty  they  owed  the  consignors.    This  was  for  the  jury 
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under  Ibe  evidence  in  this  case,  and  should  have  been  sub- 
mitted to  them.  The  assignments  of  error  all  relate  to  thia 
■ubject,  and  are  all  sustained. 

Judgment  reversed,  and  venire  facias  de  novo  awarded. 


KioHTS  AND  LxABiLiTiES  ow  Faotobs  117  Genkual:  See  the  note  to  Big9- 
hu>  V.  Walker,  68  Am.  Dec.  158-171.  Implied  agreement  between  factor  and 
principal  is,  that  former  will  sell  to  the  best  advantage:  Vincent  r.  Rather,  81 
Tex.  77;  98  Am.  Deo.  616. 
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[120  PSKNaYLVANIA  STATS,  235.] 

Power  of  Appointment  Given  by  Testator  to  his  Son  does  hot  Atr« 
THOBiZB  Appointment  or  Forfeitable  Estate  to  Appointee,  or  the 
creation  by  the  donee  of  a  spendthrift  trust,  bat  the  appointee  takes  an 
indefeasible  estate  in  fee  nnder  the  will,  he  being  the  only  member  of  a 
class  to  which  the  estate  was  limited  by  the  will,  where  a  testator  gay* 
the  share  of  a  son  to  trustees,  in  trust  for  his  use  for  life,  "and  from 
and  after  his  death,  then  to  the  use  of  such  of  his  children  and  issue,  and 
in  such  shares  and  for  such  estates,  as  he  shall  by  last  will  appoint,  and 
in  default  of  such  appointment,  then  to  the  use  of  all  of  his  children  that 
may  be  living  at  his  death,"  etc.,  and  the  son  afterwards  died,  leaving 
aa  his  only  issue  a  child  bom  after  the  death  of  the  grandfather,  and  by 
his  will  appointed  to  such  child  an  estate  in  the  nature  of  a  conditional 
fee,  subject  to  forfeiture  for  breach  of  condition  against  alienation. 

Appeal  from  the  orphans'  court.  The  facts  are  stated  in 
the  opinion. 

John  G.  Johnson  and  William  B.  Robins,  for  the  appellant. 

/.  B.  Tovmsend,  for  the  appellee. 

Paxson,  J.  This  is  a  close  case,  and  not  free  from  difficulty. 
It  was  heard  in  the  court  below  upon  exceptions  to  the  rulings 
of  the  auditing  judge.  The  court  were  divided,  and  the  excep- 
tions fell.  Two  opinions  have  come  up  with  the  record,  one 
of  them  sustaining  the  adjudication,  the  other  sustaining  the 
exceptions.  They  are  both  able  and  carefully  prepared  opin- 
ions. It  is  a  pleasure  to  consider  cases  where  the  court  below 
has  done  so  much  to  aid  us  in  our  deliberations. 

The  single  question  presented  by  the  record  is,  whether 
there  has  been  a  valid  execution  of  the  power  of  appointment 
tinder  the  will  of  George  Pepper.  The  testator  devised  the 
Bhare  of  his  son  Charles  to  trustees,  in  trust  for  his  use  for 
life,  "  and  from  and  after  his  death,  then  to  the  use  of  Euch  of 
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his  children  and  issue,  and  in  such  shares  and  for  such  estates, 
as  he  shall  by  last  will  appoint,  and  in  default  of  such  ap- 
pointment, then  to  the  use  of  all  his  children  that  may  be 
living  at  his  death,  and  the  issue  of  any  deceased  child  or 
children,  their  heirs,  executors,  or  administrators,  as  tenants 
in  common,  in  equal  shares;  the  issue  of  any  deceased  child 
to  stand  in  the  place  of  their  parent,  and  to  take  only  the 
share  their  parent  would  have  taken  if  living;  and  in  default 
of  such  issue,  then  as  to  the  one  equal  fourth  part  of  the  share 
appertaining  to  my  son,  to  the  use  of  such  person  or  persons, 
and  for  such  estates  and  in  such  proportions,  as  he  shall  in  any 
way  appoint;  and  as  to  the  remaining  three-fourths  parts,  and 
also  as  to  the  said  one-fourth  part,  so  far  as  the  same  shall  not 
have  been  appointed  otherwise  by  my  said  son,  to  the  use  of 
my  then  surviving  children,  and  the  issue  of  any  of  my  chil- 
dren then  deceased,  in  the  shares  and  proportions,  and  for  the 
estates  which  they  would  have  taken  under  the  intestate  law 
of  Pennsylvania  if  ray  said  son  had  died  seised  in  fee-simple 
of  such  estate,  without  any  wife  surviving  him." 

Charles  Pepper  left  surviving  him  one  child,  Charles  Rock- 
land Pepper,  and  no  other  issue.  Hie  said  son  was  born  after 
the  death  of  George  Pepper.  He  is  now  about  forty  years  of 
age,  and  has  never  been  married.  It  is  very  clear  that,  under 
the  will  of  George  Pepper,  his  son  Charles  took  an  estate  for 
life,  with  remainder  in  fee  to  his  son,  Charles  Rockland  Pep- 
per. This  estate  is  indefeasible,  unless  it  has  been  abridged 
by  the  donee  of  the  power  in  the  valid  execution  thereof. 

It  is  well  to  bear  in  mind  that  whatever  Charles  Rockland 
Pepper  takes,  he  takes  it  under  the  will  of  his  grandfather. 
The  donee  of  the  power,  Charles  Pepper,  had  no  estate  to  give 
him.  Nor  can  he  take  anything  from  him.  The  estate  was 
limited  by  the  will  of  George  Pepper  to  a  class  to  which 
Charles  Rockland  Pepper  belongs,  and  he  is  moreover  the  only 
member  of  that  class.  Had  there  been  other  children,  brothers 
and  sisters  pf  Charles  Rockland  Pepper,  the  donee  of  the 
power  could  have  appointed  the  estate  among  them  in  such 
shares  as  he  might  have  seen  proper.  He  might  perhaps  have 
excluded  this  one  child  from  all  participation  in  his  grand- 
father's estate.  As  the  case  stands,  the  donee  of  the  power  can 
neither  exclude  him  nor  diminish  his  interest  or  estate,  because, 
as  was  before  observed,  the  estate  was  given  by  George  Pep- 
per to  a  class  of  which  Charles  Rockland  Pepper  is  the  only 
representative  or  member.    Charles  Pepper  cannot'  give  it  to 


704  Appeal  of  Pepper.  [Pcnn. 

any  one  else,  because  it  is  not  his  to  give;  he  is  the  mere  donee 
of  a  power;  that  power  has  its  source  in  the  will  of  George 
Pepper;  it  is  a  special  limited  power,  and  it  can  only  carry  the 
estate  to  such  persons  as  George  Pepper  directed  it  to  go.  The 
object  of  conferring  this  power  was  to  enable  Charles  Pepper 
to  distribute  the  estate  to  and  among  a  certain  class,  or  to 
such  members  of  the  class  as  he  might  think  best  for  their  in- 
terests. With  but  one  member  of  the  class  in  existence,  there 
can  be  but  one  distribution,  and  under  such  circumstances  it 
is  diflBcult  to  see  the  utility  of  any  appointment  whatever. 

Charles  Pepper,  however,  attempted  to  exercise  the  power  of 
appointment  given  by  the  will  of  George  Pepper.  That  the 
paper  was  carefully  drawn  is  shown  by  the  skill  with  which  a 
perpetuity  is  avoided  while  approaching  dangerously  near  the 
border.  The  material  part  of  the  execution  of  the  pdwer  by 
Charles  Pepper  is  in  the  following  words: — 

"Until  the  expiration  of  twenty-one  years  after  the  death  of 
the  survivor  of  my  brothers,  George  S.,  Edward,  Lawrence  S., 
and  Fredrick  Pepper,  of  my  sister,  Mrs.  Catharine  Gardette, 
and  of  myself,  all  of  whom  were  living  at  the  death  of  my 
said  father,  I  devise,  bequeath,  and  appoint  my  said  share  in 
my  father's  estate  to  my  said  son,  Charles  Rockland  Pepper, 
upon  the  express  condition  that  he  shall  not  in  any  manner 
convey,  assign,  or  transfer  the  same,  or  the  rents,  issues,  and 
profits  thereof,  to  any  person  whomsover,  or  do  or  suffer  any 
act,  matter,  or  thing  whereby  the  same  shall  be  attached, 
seized,  or  taken  in  execution,  or  be  made  subject  to  or  be  af- 
fected by  the  insolvent  or  bankrupt  laws  of  the  United  States, 
or  of  any  other  state  thereof,  or  of  any  foreign  country;  and  in 
case  any  of  these  events  shall  happen  contrary  to  the  true 
intent  and  meaning  of  the  foregoing  condition  within  the  said 
term  of  twenty-one  years  after  the  death  of  the  survivor  of  my 
said  brothers,  sister,  and  myself,  and  also  in  case  my  said  son 
shall  die  before  the  expiration  of  the  said  term  of  twenty-one 
years,  leaving  issue,  then,  and  in  any  such  case,  I  devise,  be- 
queath, and  appoint  my  said  share  in  my  father's  estate  to 
such  issue,  their  heirs,  executors,  and  administrators,  and  if 
more  than  one,  in  such  shares  and  proportions  as  if  my  said 
son  had  died  seised  and  possessed  thereof  intestate." 

It  is  not  easy  to  describe  the  estate  which  the  donee  of  this 
power  has  given  to  the  appointee.  It  is  perhaps  a  conditional 
fee,  subject  to  forfeiture  for  breach  of  the  condition  against 
alienation.    The  thought  naturally  suggests  itself  Where  did 
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Charles  Pepper  get  the  power  to  annex  a  forfeiture  to  the 
estate  he  was  attempting  to  appoint?  It  was  not  inherent  in 
him  by  virtue  of  his  dominion  over  the  estate,  for,  as  before 
observed,  it  was  not  his  estate.  It  was  urged,  however,  that  it 
created  a  spendthrift  trust,  and  as  such  may  be  sustained  un- 
der the  authorities  in  this  state.  But  the  appointment  con- 
tains no  trust  of  any  kind,  and  to  sustain  this  assumption  we 
would  have  to  write  a  spendthrift  trust  into  the  will  of  George 
Pepper.  This  cannot  be  done  either  by  the  donee  of  the  power 
or  by  this  court.  We  look  in  vain  through  the  will  of  George 
Pepper  for  one  word  which  authorizes  the  donee  of  the  power 
to  appoint  a  forfeitable  estate  to  Charles  Rockland  Pepper,  or 
create  a  spendthrift  trust.  It  is  true  it  authorizes  the  donee  to 
appoint  the  share  referred  to  "in  such  shares  and  for  such 
estates "  as  he  shall  deem  proper.  But  the  testator  when  he 
used  this  language  was  contemplating  the  distribution  of  the 
share  among  a  class  consisting  of  several  persons,  certainly  of 
more  than  one.  And  had  there  been  several  of  the  class,  the 
donee  of  the  power  could  have  appointed  an  estate  for  years  to 
one,  an  estate  for  life  to  another,  with  remainders  to  the  third 
in  fee,  or  he  could  have  made  any  other  division  which  would 
have  given  the  whole  share  to  some  one  or  more  of  the  class. 
This  is  what  the  testator  evidently  meant  when  he  used  the 
words  "  for  such  estates."  They  have  no  meaning  as  applied 
to  Charles  Rockland  Pepper  as  the  only  member  of  his 
class,  unless  we  hold  that  they  were  intended  to  authorize  the 
donee  of  the  power  to  cut  down  the  estate  which  he  took  un- 
der his  grandfather's  will  from  an  estate  in  fee  to  an  estate 
upon  condition  and  forfeitable  for  alienation.  This  we  are  not 
prepared  to  do. 

A  careful  reading  of  the  will  of  George  Pepper  leaves  us  in 
no  doubt  as  to  the  testator's  meaning.  The  share  of  his  son 
Charles  was  to  go  in  the  line  of  inheritance.  In  default  of 
appointment  by  the  latter,  the  share  is  limited  to  the  class 
who  would  take  by  descent  from  Charles;  and  we  are  of  opin- 
ion that  that  class  was  to  be  determined  upon  the  death  of 
Charles.  When  George  Pepper  died,  Charles  had  no  children. 
He  could  not  possibly  know  how  many  children  Charles  would 
leave.  He  therefore  gave  his  share  "to  the  use  of  such  of  his 
[Charles'fl]  children  and  issue  ....  as  he  shall  by  last  will 
appoint,'^  and  upon  failure  to  appoint,  "  then  to  the  use  of  all 
his  [Charles's]  children  that  may  be  living  at  his  [Charles's] 
death."    We  think  it  i?  plain  that  the  testator  intended  the 

Am.  St.  Bep.,  Voi.  VI.— « 
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Bbare  of  Charles  to  go  to  such  of  the  children  of  Charles  as 
might  be  living  at  the  death  of  the  latter,  and  to  the  issue  of 
any  deceased  child.  This  was  the  class  who  were  to  take,  and 
the  power  was  given  merely  to  enable  Charles  to  make  distinc- 
tions between  the  different  members  of  the  class,  in  case  some 
should  prove  more  worthy  or  more  needy  than  others,  or  pos- 
sibly to  exclude  some  altogether.  We  see  nothing  to  justify 
the  donee  of  the  power  in  giving  to  Charles  Rockland  Pepper 
a  forfeitable  estate,  with  remainder  to  another  class  not  con- 
templated by  the  testator,  which  was  not  then,  is  not  now,  and 
may  never  come  into  existence.  We  think  the  foregoing  views 
are  fully  sustained  by  Wichersham  v.  Savage,  58  Pa.  St.  365;. 
Horwitz  V.  Nonris,  49  Id.  213;  Fidelity  Coh  Appeal,  4  Week. 
Not.  266. 

The  decree  is  affirmed,  and  the  appeal  dismissed,  at  the 
costs  of  the  appellants.  

PowiE  OT  Appodttmbnt  MUST  BK  ExBOUTED  IK  GooD  Paith,  and  for 
the  purpose  designed:  Cnue  v.  MeKu,  2  Head,  1;  73  Am.  Deo.  186. 
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[120  PSMMSTXYAmA  Statx,  806.J 

YxinwK's  Interest  in  Lands  Contracted  to  bb  Sols  la  Bouks  bt 
Lien  or  Judgment  recovered  against  him  while  the  contract  is  imeze< 
cnted,  to  the  extent  to  which  it  ia  unexecuted. 

Assignment  bt  Vendor  or  Lands  is  in  Legal  EiTEcr  Mortgage,  leay« 
ing  in  him  a  right  of  redemption,  when  it  ia  of  his  claim  for  the  unpaid 
purchase-money  of  the  lands  contracted  to  be  sold,  "  together  with  all 
my  interest  and  legal  estate  in  the  land,"  as  collateral  security  merely. 

Vxrdor's  Right  ov  Redemption  is  Bound  bt  Lien  of  Judgment  subse- 
quently recovered  against  him,  where  he  makes  a  contract  to  convey  the 
lands,  and  assigns  his  claim  for  the  unpaid  purchase-money,  "together 
with  all  my  interest  and  legal  estate  in  the  land,"  as  collateral  security, 
thus  creating  a  mortgage. 

EviDENCB  13  Competent  to  Show  that  Debt  Represented  bt  Plain- 
TiTv's  JiTDGMENT  WAS  Frior  IN  PoiNT  ov  TiME  to  an  Unrecorded  con- 
veyance of  the  legal  title  as  collateral  security,  held  by  the  terre-tenant, 
against  whom  it  is  sought  to  revive  the  judgment  in  a  proceeding  by 
tare  facias. 

SciBE  FACIAS  by  Porter  Kinports  against  Jonathan  Boyn- 
lon,  terre-tenant,  to  revive  the  lien  of  a  judgment  recovered 
by  Porter  Klinports  against  Gideon  R.  Kinports.  Gideon  R. 
Kinports,  as  more  fully  shown  in  the  opinion,  had  owned  the 
land  in  controversy,  and  had  made  a  contract  to  sell  it  to 
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Thomas  Tozier.  He  afterwards,  by  a  writing  under  seal,  as- 
signed the  purchase-money  due  to  him  from  Tozier,  "together 
with  all  my  interest  and  legal  estate  in  the  said  land,  with 
right  to  proceed  in  his  own  name,  and  right  for  the  collection 
of  the  same  by  ejectment  or  otherwise,"  to  John  W.  Williams, 
as  collateral  security.  Williams,  in  turn,  made  a  similar  as- 
signment to  the  defendant,  Boynton.  Neither  assignment  was 
recorded.  Boynton  subsequently  obtained  possession  of  the 
premises  in  an  action  of  ejectment  against  Tozier,  to  enforce 
the  payment  of  the  purchase-money  due  from  Tozier.  After 
Gideon  R.  Kinports  had  made  the  assignment  to  Williams, 
the  judgment  in  question  was  recovered  against  him  by  Porter 
Kinports.  In  this  proceeding  by  scire  facias,  a  judgment  for 
want  of  an  affidavit  of  defense  was  entered.  The  court  sub- 
sequently struck  off  the  judgment  as  to  Boynton,  upon  his 
petition  and  plea  that  the  judgment  sought  to  be  revived  was 
never  a  lien  upon  the  land  in  question.  At  the  trial,  on  this 
plea,  the  foregoing  facts  appeared  in  evidence.  The  defend- 
ant had  a  verdict  and  judgment,  and  the  plain tifif  brought 
this  writ,  assigning  that  the  court  erred:  1.  In  rejecting  the 
plaintiff's  evidence  that  the  debt  represented  by  the  plaintiff's 
judgment  was  incurred  prior,  in  point  of  time,  to  the  assign- 
ment to  Williams;  2,  6,  and  7.  That  the  court  erred  in  its 
charge  to  the  jury  that  the  assignment  to  Williams  did  not 
constitute  an  unrecorded  mortgage,  leaving  an  interest  in  the 
assignor  which  might  be  bound  by  a  judgment  recovered 
against  him  for  a  debt  existing  prior  to  such  assignment; 
3,  4,  5,  and  8.  That  the  court  erred  in  its  charge  that  nothing 
remained  in  the  assignor  after  such  assignment  which  could 
have  been  bound  by  the  plaintiff's  judgment;  9.  That  the 
court  refused  to  charge  that  the  verdict  should  be  for  the 
plaintiff;  and  10.  That  the  court  gave  a  binding  instruction 
to  find  in  favor  of  the  defendant. 

Frank  Fielding,  John  H.  Orvia,  and  J.  Frank  Snyder,  for  the 
plaintiff  in  error. 

Joseph  B.  McEnally  and  Daniel  McCurdy,  for  the  defendant 
in  error. 

Paxbon,  J.  This  proceeding  in  the  court  below  was  a  scire 
facias  to  revive  and  continue  the  lien  of  judgment  No.  485, 
September  term,  1876,  in  which  Porter  Kinports  was  plaintiff, 
and  Gideon  R.  Kinports  defendant.  This  judgment  was  en- 
tered of  record  August  11,  1876.    On  November  17, 1886,  a 
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judgment,  for  want  of  an  affidavit  of  defense,  was  entered 
against  the  said  defendant,  and  Jonathan  Boynton  as  terre- 
tenant,  in  the  scire  facias.  Subsequently  an  application  was 
made  to  the  court  below  by  Boynton  to  strike  off  the  judgment 
as  to  him,  upon  the  ground  that  he  was  not  a  terre-tenant,  and 
that  the  judgment  had  never  been  a  lien  upon  the  particular 
real  estate  in  controversy.  We  need  not  refer  to  these  proceed- 
ings in  detail;  they  are  not  very  clearly  stated,  but  appear  to 
have  resulted  in  an  issue  to  try  this  question,  and  a  verdict  in 
favor  of  the  terre-tenant  in  conformity  to  a  binding  instruction 
of  the  court. 

The  question  we  have  to  determine  is,  whether  Gideon  R. 
Kinports  had  such  an  interest  in  this  particular  real  estate  at 
the  time  the  original  judgment  was  entered  as  was  bound 
thereby;  and  if  so,  whether  the  same  was  bound  by  the  judg- 
ment on  the  scire  facias  as  against  Jonathan  Boynton  as  terre- 
tenant. 

The  real  estate  which  the  plaintiff  claimed  was  bound  by 
the  lien  of  his  judgment  consisted  of  a  tract  of  land  of  about 
265  acres.  It  is  undisputed  that  Gideon  B.  Kinports  was 
the  owner  of  this  land  in  1874,  and  that  on  October  8th  of 
that  year  he  entered  into  a  written  contract  with  Thomas 
Tozier  by  which  he  agreed  to  sell  the  said  tract  of  land  to 
the  said  Tozier  for  the  consideration  of  twenty-two  thousand 
five  hundred  dollars,  payable  by  installments;  that  of  these 
installments,  six  thousand  dollars  only  was  paid;  that  on 
May  29,  1875,  Gideon  R.  Kinports,  by  a  writing  duly  exe- 
cuted, assigned  the  purchase-money  due  him  from  Tozier,  as 
well  as  his  legal  title  to  the  said  real  estate,  to  John  W.  Wil- 
liams, and  that  the  said  Williams,  on  October  14,  1876,  as- 
signed the  same  to  Jonathan  Boynton.  Each  of  these  assign- 
ments upon  its  face  shows  that  it  was  as  collateral  security 
merely,  and  that  the  sum  intended  to  be  secured  was  several 
thousand  dollars  less  than  the  purchase-money  remaining  un- 
paid. Neither  assignment  was  recorded.  We  may  further 
state,  as  a  part  of  the  history  of  the  transaction,  that  on  March 
9,  1875,  G.  R.  Kanports  brought  an  action  of  ejectment  against 
Thomas  Tozier,  upon  the  legal  title,  to  enforce  the  payment  of 
the  balance  of  the  purchase-money,  to  which  action  the  name 
of  Jonathan  Boynton  was  subsequently  added  as  a  plaintiff. 
This  action  was  so  proceeded  with  that  a  verdict  was  rendered 
for  the  plaintiff,  to  be  released  upon  the  payment  of  $15,510. 
A  judgment  was  entered  upon  this  conditional  verdict,  which 
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subsequently  became  final,  and  a  writ  of  habere  facias  posses' 
sionem  was  issued  April  18,  1878,  and  the  writ  executed  by 
delivering  the  premises  to  Jonathan  Boynton. 

The  legal  effect  of  the  agreement  between  Gideon  R.  Kin- 
ports  and  Thomas  Tozier,  of  October  8, 1874,  was  to  place  the 
equitable  title  in  Tozier,  while  the  legal  title  remained  in  Kin- 
ports  as  security  for  the  unpaid  purchase-money.  A  judgment 
in  this  state  binds  the  equitable  as  well  as  the  legal  title,  hence 
it  needs  neither  argument  nor  the  citation  of  authority  to  show 
that  the  interest  of  Kinports  or  Tozier  in  the  premises  in  ques- 
tion would  be  bound  by  the  lien  of  a  judgment  so  long  as  the 
contract  remained  unexecuted,  and  to  the  extent  that  it  was 
unexecuted. 

If,  on  August  11,  1876,  the  day  when  the  judgment,  No. 
485,  September  term,  1876,  was  entered,  Gideon  R.  Kinports 
had  parted  with  his  entire  interest  in  the  property,  there  would 
have  been  nothing  to  which  the  judgment  could  have  attached 
as  a  lien.  The  assignment  to  Williams,  however,  was  not  an 
absolute  conveyance  of  either  the  legal  title  or  of  the  unpaid 
purchase-money.  It  was,  as  before  stated,  merely  an  assign- 
ment as  collateral  to  secure  a  debt  less  than  the  purchase- 
money  remaining  unpaid,  while  the  assignment  from  Williams 
to  Boynton  was  of  the  same  character.  This  left  a  resulting 
interest  in  Kinports  which  was  subject  to  the  lien  of  a  judg- 
ment. A  judgment  obtained  against  the  vendor  of  land,  after 
the  execution  of  an  article  of  agreement,  but  before  the  exe- 
cution of  a  deed,  binds  the  legal  estate  of  the  vendor;  and  on 
a  sale  under  such  judgment  the  sherifiF's  vendee  stands  pre- 
cisely in  the  situation  of  the  original  vendor,  and  is  entitled 
to  the  unpaid  purchase-money,  payment  of  which  he  may  en- 
force by  ejectment  against  the  terre-tenant:  McMuUen  v.  Wen' 
ner,  16  Serg.  &  R.  18;  16  Am.  Dec.  543;  Fasholt  v.  Reed,  16 
Serg.  &  R.  266;  Catlin  v.  Robinson,  2  Watts,  373;  Wilson  v. 
Stoxe,  10  Id.  437;  Stewart  v.  Coder,  11  Pa.  St.  90. 

The  right  which  Gideon  R.  Kinports  had  in  the  real  estate 
after  the  assignment  to  Williams  was  the  right  to  a  reconvey- 
ance of  the  property  after  the  payment  of  the  debt  which  the 
assignment  was  intended  to  secure.  It  appears  that  the  debt 
has  not  been  paid,  and  the  learned  judge  below  was  of  the 
opinion  that  because  it  has  not  been  paid,  G.  K.  Kinports  had 
a  mere  possibility  which  has  never  happened,  and  therefore 
he  had  no  interest  when  the  judgment  was  entered  against 
him.     But  he  had  a  right  to  pay  the  money,  and  thus  redeem 
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the  pledge,  and  when  bo  redeemed,  to  a  reconveyance  or  return 
of  the  property  pledged.  His  judgment  creditor  would  have 
the  right  to  sell  the  property  subject  to  the  pledge,  and  the 
purchaser  at  such  sale  would  be  entitled  to  stand  in  Kinports's 
shoes,  and  redeem.  Whether  such  right  would  be  of  any 
value  is  not  to  the  purpose.  There  was  an  interest,  valuable 
or  otherwise,  to  which  the  lien  of  the  judgment  attached,  and 
we  are  of  opinion  it  was  error  to  instruct  the  jury  to  find  for 
the  defendant. 

Moreover,  we  are  of  opinion  that  the  assignment  by  Gideon 
R.  Kinports  to  John  W.  "Williams  was  in  legal  effect  a  mort- 
gage. It  was  an  assignment  of  the  purchase-money  of  the  real 
estate  therein  described  and  mentioned,  "together  with  all  my 
interest  and  legal  estate  in  the  land,"  etc.,  as  collateral  security 
merely.  This  interest  was  of  such  a  character,  as  before  re- 
marked, as  to  be  liable  to  the  lien  of  a  judgment.  It  was 
equally  capable  of  being  conveyed  or  mortgaged.  It  was  as- 
signed to  Williams  as  a  mere  pledge.  It  is  well  settled  in  this 
state  that  an  assignment  or  conveyance  to  secure  an  existing 
debt  or  future  advances  is  but  a  mortgage  without  regard  to 
its  form.  It  is  so  if  absolute  upon  its  face:  Kellum  v.  Smithj 
33  Pa.  St.  158;  Rhines  v.  Baird,  41  Id.  256;  Myerses  Appeal, 
42  Id.  518;  Harper's  Appeal,  64  Id.  315;  McClurkan  v.  Thomp- 
son, 69  Id.  305;  Feasler's  Appeal,  75  Id.  483. 

We  hold  that  the  assignment  in  question  is  but  an  unre- 
corded mortgage.  What  efifect  it  may  have  in  any  future 
contest  is  a  matter  not  now  before  us.  It  is  sufficient  to  say 
that  it  leaves  no  doubt  in  our  minds  as  to  the  right  of  the 
plaintiff  to  revive  his  judgment  against  this  land,  and  Jona- 
than Boynton  as  terre-tenant,  to  the  extent  of  Kinports's  in- 
terest, whatever  it  may  be. 

We  think  that  in  view  of  what  was  said  in  McLaughlin  v. 
Ihmaen,  85  Pa.  St.  364,  it  was  competent  for  the  plaintiff  to 
show  that  the  debt  represented  by  his  judgment  was  prior  in 
point  of  time  to  the  assignment  to  Williams,  and  that  it  was 
error  to  reject  the  evidence  referred  to  in  the  first  assignment. 
We  also  sustain  the  second,  third,  fourth,  fifth,  sixth,  seventh, 
eighth,  and  tenth  assignments. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


IJkn  of  Judokent  Attaches  to  Interest  or  Vendor  of  land  contracted 
to  be  sold  to  the  extent  of  the  nnpaid  balance  of  purchase-money:  Filley  ▼. 
Dtmeon,  1  Neb.  334;  93  Am.  Dec.  337. 
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Bennett  v.  Morrison. 

ri20  Pennsylvania  State,  890.  J 
MxBX  Bkootebt  ov  JxmonENT  BY  Yendob  against  Yeksek  ts  Ejxor- 

KENT  TO  EnTOBCS  COKTBAOr  FOB  SaLB   OF  LaKDS   DOES   NOT  RenDEB 

Vendee's  Possession  thereafteb  Advebsb  and  hostile  to  the  vendor, 
BO  as  to  set  in  motion  the  statute  of  limitations,  no  proceedings  having 
been  taken  to  enforce  the  judgment. 
Cash  in  Ejectment  should  not  be  Withdrawn  from  Jury,  and  Ver- 
dict FOB  Plaintiff  Directed,  even  though  the  defendant's  evidence  is 
contradicted,  where,  in  support  of  the  defendant's  claim  of  title  by  ad- 
verse possession,  he  testified  that  more  than  twenty-one  years  before  suit 
he  purchased  possession  from  one  who  was  in  possession  under  a  contract 
of  sale,  and  had  ever  since  held  possession  as  his  own,  paying  no  rent, 
and  paying  the  taxes. 

Ejectment  brought  August  19,  1884,  by  Mary  C.  Morrisoa 
against  Joseph  C.  Bennett  and  Ann  Bennett,  to  recover  a  cer- 
tain lot  of  land  in  the  borough  of  Warren.  It  was  admitted 
that  prior  to  1862,  Mrs.  Rachael  Weatherby  was  the  owner  of 
the  land,  and  should  be  treated  as  the  common  source  of  title. 
The  plaintiff  claimed  title  through  a  deed  from  Mrs.  Weath- 
erby to  James  Bennett,  a  brother  of  the  defendant  Joseph 
C.  Bennett,  dated  October  25,  1875,  in  pursuance  to  a  contract 
of  sale  dated  April  9,  1864;  and  a  deed  from  James  Bennett 
and  wife  to  the  plaintiff,  dated  October  3,  1883.  The  defend- 
ant Joseph  C.  Bennett,  to  show  title  in  himself,  testified  that 
in  1862  one  Chester  Dennison  was  in  possession  of  the  lot,  and 
built  a  house  thereon;  that  about  August  1,  1863,  the  witness 
paid  Dennison  fifteen  dollars  for  the  possession,  and  Dennison 
delivered  up  the  key  of  the  house  to  the  witness;  that  on  Au- 
gust 4,  1863,  the  witness  let  one  Charles  Hill  move  into  the 
house,  and  remain  there  until  April  1,  1864,  when  the  witness 
moved  in,  and  had  been  in  possession  ever  since;  that  the 
witness  claimed  to  own  the  property,  and  had  never  paid  any 
rent  to  his  brother  James,  and  that  he  had  paid  the  taxes 
continuously  since  1863.  The  plaintiff's  evidence  in  rebuttal 
went  to  show  that,  prior  to  1862,  Mrs.  Weatherby  sold  the  lot 
to  Chester  Dennison  by  articles  of  agreement,  and  that  on 
April  15,  1862,  she  began  an  action  of  ejectment  against  him 
for  non-payment  of  the  purchase-money,  and  on  September 
6th,  following,  she  obtained  a  judgment  by  default.  No  pro- 
ceedings had  ever  been  taken  to  enforce  this  judgment.  James 
Bennett  also  testified  that  on  April  16,  1863,  he  bought  the 
interest  of  Dennison  in  the  lot,  and  received  from  him  his  con- 
tract with  Mrs.  Weatherby,  and  afterwards  purchased,  by  a 
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written  contract,  the  interest  of  Mrs.  Weatherby.  The  court 
directed  a  verdict  for  the  plaintiff,  and  judgment  having  been 
entered  thereon,  the  defendants  took  this  writ,  assigning  as 
error:  1.  In  refusing  the  defendants'  first  point,  which  was, 
that  the  recovery  of  judgment  by  Mrs.  Weatherby  in  the  ac- 
tion of  ejectment  brought  by  her  against  Dennison  terminated 
the  contract  and  all  privity  between  them,  and  the  possession 
held  by  Dennison  thereafter  was  hostile  and  adverse  to  that 
of  Mrs.  Weatherby  J  2.  In  refusing  the  defendants*  second 
point,  which  was,  that  if  the  jury  believed  that  Dennison 
transferred  his  possession  to  the  defendant  Joseph  C.  Bennett, 
Buch  transfer  was  an  assertion  of  his  hostile  and  adverse  pos- 
Bession  as  against  Mrs.  Weatherby  and  everybody  else;  3.  In 
charging  the  jury  that  there  was  no  evidence  to  go  to  the  jury 
of  such  adverse  possession  in  the  defendants,  and  those  under 
whom  they  claim,  as  would  defeat  the  plaintiff's  right  to  a 
verdict;  and  4.  In  directing  a  verdict  for  the  plaintiff. 

W.  M.  Lindsey^  8,  P.  Johnson^  and  Jamea  0.  ParTtUee,  for  the 
plaintiffs  in  error. 

Charles  Dinsmoor  and  James  CahUy  for  the  defendant  in 
error. 

Paxson,  J.  We  do  not  think  the  mere  fact  of  the  recovery 
in  the  action  of  ejectment  brought  by  Mrs.  Weatherby  against 
Chester  Dennison  rendered  the  possession  of  the  latter  hostile 
and  adverse  to  Mrs.  Weatherby.  The  judgment  was  by  de- 
fault; the  ejectment  was  to  eniforce  the  article  of  agreement, 
and  therefore  in  af&rmance  of  it.  No  subsequent  proceedings 
were  ever  had  upon  this  judgment;  no  habere  was  issued,  nor 
was  possession  delivered  to  the  plaintiff.  Such  a  recovery  is 
not  equivalent  to  an  entry,  even  to  bar  the  statute  of  limita- 
tions, and  therefore  not  equivalent  to  actual  possession:  Powell 
V.  Smith,  2  Watts,  126;  Workman  v.  Guthrie,  29  Pa.  St.  496; 
72  Am.  Dec.  654.  The  vendor  of  land  sold  under  articles  of 
agreement  must  not  only  in  some  way  repudiate  the  agree- 
ment, but  must  take  actual  possession  of  the  premises,  either 
in  person,  by  an  agent,  a  tenant,  or  another  vendee,  in  order 
to  break  the  relation  his  vendee  sustains  to  him  under  the 
agreement,  before  the  statute  will  commence  to  run. 

If  the  recovery  in  the  ejectment  were  all  there  is  in  the  case, 
the  court  below  would  have  been  right  in  withdrawing  it  from 
the  jury  and  directing  a  verdict  for  the  plaintiff.  But  there 
is  the  testimony  of  the  defendant  himself,  who  swears  that  he 
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paid  Dennison  fifteen  dollars  for  the  possession  in  1863;  that 
Dennison  delivered  up  the  key  to  him  in  pursuance  thereof, 
and  that  he  has  heen  in  adverse  possession  ever  since;  that 
he  never  paid  any  rent  to  his  brother  James;  that  he  claimed 
to  own  the  property,  and  repudiated  his  brother's  claims  as 
landlord;  and  also  that  ho  has  paid  the  taxes  thereon  continu- 
ously since  1863.  It  is  true,  all  this  is  denied  by  the  plain- 
tiff, and  it  is  quite  possible  the  jury  would  find  the  truth  on 
her  side.  But  the  evidence  amounts  to  more  than  a  scintiUaj 
and  it  was  error  to  withdraw  it  from  the  jury. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded.  

Adveb.se  Possession  is  a  Question  of  Fact  to  be  Determined  by  Jubt: 
Ford  V.  Wilson,  35  Miss.  490;  72  Am.  Deo.  137. 

Vendee  cannot  Acquieb  Tttlb  bt  Adverse  Possession  until  Hb  has 
SuRRENOERED  POSSESSION,  Or  repudiated  the  contract  by  some  unequivocal 
act:  Oreeiio  v.  Munaon,  9  Vt.  37;  31  Am.  Deo.  605. 


Schmidt  v.  MoGill. 

1120  Pennsylvania  Stats,  405.J 

Request  to  CHAsaE  is  Properly  Refused,  as  Assuming  Very  Point  nr 
Controversy,  where,  in  an  action  to  recover  damages  for  injuries  re- 
ceived by  a  foot-passenger  by  being  struck  by  a  wagon  at  a  street-cross- 
ing, the  defendant  asks  the  court  to  rule  that  if  the  jury  beUeved  that 
at  the  time  of  the  accident  "the  defendant's  driver  was  traveling  in  an 
ordinary  manner,  the  defendant  is  not  liable  for  an  injury  resulting 
from  the  use  of  a  public  street."  The  question  was,  whether  the  driver 
was  traveling  over  the  public  crossing  with  the  ordinary  care  requisite 
when  passing  such  a  point. 

Question  Which  Party  was  Negligent,  it  Either,  is  Natural  and 
Material  One,  the  solution  of  which  is  for  the  jury,  where  a  foot- 
passenger  is  injured  by  being  struck  by  a  wagon  at  a  street-crossing, 
where  both  team  and  passenger  had  the  right  of  way,  and  where  both 
were  required  to  use  care. 

Particular  Reference  to  Testimony  in  Charge  to  Jury  is  Unneobs- 
8ARY,  where  the  testimony  is  neither  complex  nor  voluminous,  and  the 
attention  of  the  jury  is  clearly  called  to  the  law  of  the  case. 

Case  by  Mary  McGill  against  Christian  Schmidt  to  recover 
damages  for  injuries  sustained  by  the  plaintiff  by  being  struck 
by  the  pole  of  a  beer-wagon  driven  by  a  servant  of  the  defend- 
ant, while  the  plaintiff  was  crossing  Eleventh  Street  on  Sus- 
quehanna Avenue,  in  the  city  of  Philadelphia.  There  wag 
evidence  to  show  that  the  driver  was  driving  rapidly,  and  that 
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the  plaintiff,  when  crossing,  did  not  look  down  Eleventh  Street. 
The  plaintiff  had  a  verdict,  and  judgment  being  entered 
thereon,  the  defendant  took  this  writ,  assigning  as  error: 
1.  The  refusal  of  the  court  to  charge  that  "if  the  jury  believe 
that  at  the  time  of  the  alleged  accident  the  defendant's  driver 
was  traveling  in  an  ordinary  manner,  the  defendant  is  not 
liable  for  an  injury  resulting  from  the  use  of  the  public 
street";  and  2.  That  the  charge  of  the  court  was  inadequate 
in  that  it  did  not  refer  to  the  facts  proved  at  the  trial,  and  did 
not  direct  the  attention  of  the  jury  to  the  contributory  negli- 
gence of  the  plaintiff.  The  charge  complained  of  was  as  fol- 
lows:  "This  accident  occurred  on  a  public  highway,  where 
both  parties  had  a  right  to  be,  but  both  parties  must  exercise 
that  right  in  an  ordinary  and  reasonable  manner.  It  is  im- 
possible to  define  their  exact  duties,  and  the  ordinary  and 
reasonable  care  must  depend  upon  the  circumstances  of  each 
particular  case.  There  is  no  obligation  on  the  part  of  persona 
driving  along  the  public  streets  to  haul  up  their  horses,  and 
stop  at  every  crossing.  Nor  must  people  look  in  every  pos- 
sible direction  for  vehicles  approaching,  and  cipher  out  how 
long  it  will  take  them  to  arrive  at  the  crossing.  Each  must 
exercise  reasonable  and  ordinary  care.  Of  course,  more  cau- 
tion must  be  used  at  crossings  than  at  other  parts  of  the  high- 
way, for  that  is  where  the  stones  are  placed  to  cross.  The 
obligation  is  mutual.  Each  must  use  reasonable  and  ordinary 
care." 

Joseph  L.  TvU,  for  the  plaintiff  in  error. 

George  H.  Earle,  Jr.^  and  Richard  P.  White^  for  the  defend- 
ant in  error. 

GoBDON,  C.  J.  We  have  before  us  two  assignments  of  error 
for  our  consideration,  the  first  to  the  court's  answer  to  one  of 
the  defendant's  points,  and  the  other  to  the  charge.  The  de- 
fendant requested  the  court  to  rule  that  "if  the  jury  believe 
that,  at  the  time  of  the  alleged  accident,  the  defendant's 
driver  was  traveling  in  an  ordinary  manner,  the  defendant  is 
not  liable  for  an  injury  resulting  from  the  use  of  the  public 
street."  This  request  was  refused.  It  is  also  alleged  that 
the  charge  of  the  court  was  inadequate,  in  this,  that  it  did  not 
refer  to  the  facts  proved  at  the  trial,  and  did  not  properly 
direct  the  attention  of  the  jury  to  the  evidence  tending  to 
establish  contributory  negligence  on  part  of  the  plaintiff  be- 
low. 
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We  are  of  opinion  that  neither  of  these  assignments  can 
be  sustained.  The  first,  because  it  assumes  the  very  point  in 
controversy.  The  question  was,  Was  the  driver  of  the  beer- 
wagon  traveling  over  the  public  crossing  in  an  ordinary  man- 
ner?—  that  is,  with  the  ordinary  care  which  is  requisite  when 
passing  a  point  such  as  that  where  the  accident  happened. 
Common  sense  will  teach  any  person  of  ordinary  mental  cali- 
ber that  what  is  ordinary  care  must  depend  largely  upon  cir- 
cumstances. Trotting  a  team  of  horses  at  a  "  fast  rate  for  a 
beer- wagon"  may  be  well  enough  along  the  open  street,  whilst, 
on  the  other  hand,  it  may  be  gross  carelessness  when  passing 
a  crossing  where  foot-passengers  are  constantly  to  be  expected, 
and  among  them  many  old  people  and  children.  As  the 
learned  judge  before  whom  this  case  was  tried  well  said, 
under  such  circumstances,  both  parties  are  held  to  ordinary 
care,  and  the  careless  party  must  suflFer  the  consequences  re- 
sulting from  his  own  carelessness. 

Here  was  a  place  where  both  parties  must  be  on  the  look- 
out; the  one  for  passing  teams,  and  the  other  for  foot-passen- 
gers. Both  have  the  right  of  way,  and  both  must  be  equally 
cautious.  How,  then,  is  it  possible  to  apply  the  doctrine 
found  in  Waters  v.  Wing^  59  Pa.  St.  211,  to  the  contention  in 
hand?  The  accident  in  that  case  did  not  occur  at  a  crossing, 
but  on  the  open  road.  The  plaintifiF's  son,  on  horseback,  was 
approaching  the  defendant,  who  was  driving  his  buggy  along 
the  highway,  which  was  abundantly  wide  for  the  safe  passage 
of  both,  and  the  former  ran  his  horse  so  hard  against  one  of 
tho  shafts  of  the  buggy  as  to  instantly  kill  it.  Thus,  whilst 
the  rule  cited  was  altogether  proper  for  the  case  to  which  it 
was  applied,  it  would  be  altogether  improper  for  the  case  in 
hand.  Nor  are  the  cases  of  Goshorn  v.  Smith,  92  Id.  435,  and 
Baker  v.  Fehr,  97  Id.  70,  more  in  point  than  the  one  cited,  for 
in  neither  did  the  accident  happen  through  the  negligence  of 
the  defendant.  In  the  one,  the  plaintiff,  unexpectedly  to  the 
driver  of  the  wagon  by  which  he  was  injured,  moved  suddenly 
in  the  way  of  the  coming  team,  and  in  such  a  manner  that 
the  defendant  could  neither  anticipate  nor  guard  against  the 
accident.  In  the  other,  Fehr,  the  deceased,  was  struck  and 
killed  by  a  passing  ice-wagon.  He  had  just  got  off  the  front 
platform  of  a  street-car,  whilst  the  wagon  was  passing;  sev- 
eral persons  endeavored  to  warn  him  of  his  danger,  and  the 
driver  did  what  he  could  to  stop  his  mules,  but  Fehr  either 
did  not  hear  or  did  not  heed  the  warnings,  and  backed  or 
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walked  directly  against  one  of  the  mules,  and  was  killed.  To 
discover  the  analogy  between  these  cases  and  the  case  under 
discussion  is  beyond  our  power;  hence  we  conclude  that  it 
does  not  exist.  Here  is  an  accident  at  a  public  crossing, 
where  both  team  and  foot-passenger  had  the  right  of  way, 
and  where  both  were  required  to  use  care.  Who,  then,  was 
negligent,  if  either?  was  the  natural  and  material  question; 
and  the  solution  thereof  was  clearly  for  the  jury,  not  for  the 
court. 

Nor  can  we  discover  any  defect  such  as  that  complained  of 
in  the  learned  judge's  charge.  It  is  true,  he  does  not  com- 
ment specially  on  the  evidence,  and  calls  attention  only  to 
Buoh  of  it  as  indicates  the  position  of  the  wagon  when  the 
witnesses  first  saw  it.  But  the  testimony  was  neither  com- 
plex nor  voluminous;  therefore,  particular  reference  to  it  was 
unnecessary.  The  attention,  however,  of  the  jury  was  very 
clearly  called  to  the  law  governing  the  case.  The  plaintiff 
must  establish  the  fact  of  negligence  on  part  of  the  defend- 
ant's driver;  if  both  parties  were  in  fault,  the  verdict  must  be 
for  the  defendant;  they  must  be  satisfied  that  there  was  negli- 
gence by  the  one  party  alone.  This  was  surely  so  plain  that 
the  ordinary  juryman  could  not  fail  to  understand  it;  or,  if  he 
did  so  fail,  it  was  not  the  fault  of  the  court. 

The  judgment  is  affirmed. 


Nkgliobnck  13  QuEanoN  iob,  Juby,  except  when  thsbx  is  No  Cok- 
tLicr  IK  THE  TESTUiONr:  See  Selinas  v.  Agricultural  Society,  60  Vt.  249; 
ante,  p.  114^  and  note;  Nugent  v.  Boston  etc.  R.  R.  Co.,  80  Me.  62;  ante^  p. 
161,  and  note. 
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[120  Femnstlyania  State,  45S.] 

Skbvabt  Who  Enqaqes  to  Pebpoem  Hazardous  Wobk  Taxes  Rxsks 
Incident  thereto;  but  if  the  master  by  any  negligent  act  not  involved 
in  or  reasonably  incident  to  the  work  causes  the  servant  to  receive  a 
personal  injury,  he  is  responsible  therefor,  if  the  servant  did  not  other- 
wise contribute  to  the  result. 

Bkrvant  hust  Show  Case  Clear  or  his  Concxtbrxnt  Neoligence,  in  an 
action  by  him  to  recover  damages  for  injuries  sustained  through  the 
negligence  of  the  master;  but  when  the  measure  of  care  which  he  ought 
to  have  exercised  shifts  with  circumstances,  or  has  been  varied  by  the 
master,  the  jury  alone  can  determine  whether  he  was  guilty  of  contriba- 
iory  negligence. 
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Case  to  recover  damages  for  personal  injuries,  brought  by 
Felix  Shumpp  against  Woodward,  Graybill,  &  Co.,  Limited. 
The  case  is  sufficiently  stated  in  the  opinion.  The  plaintiff 
had  a  verdict  and  judgment,  and  the  defendants  brought  error. 

S.  Hepburn,  Jr.,  R.  M.  Henderson,  John  Hays,  and  J.  Web- 
ster Henderson,  for  the  plaintiffs  in  error. 

F.  E.  Beltzhoover  and  J.  M.  Weakly,  for  the  defendant  in  error. 

Claek,  J.  It  is  contended  by  the  counsel  for  Woodward, 
Graybill,  &  Co.,  Limited,  that  the  admitted  facts  of  this  case 
exhibit  clear  contributory  negligence  on  the  part  of  Felix 
Shumpp;  that  the  case  should  not  have  been  submitted  to 
the  jury,  but  the  court  should  have  given  specific  and  binding 
instructions  to  find  for  the  defendants.  The  first  and  second 
points  submitted  by  the  defendants'  counsel  were  doubtless 
intended  to  raise  this  question  in  the  court  below,  and  as  they 
were  refused,  we  will  consider  the  case  as  if  the  points  were 
in  this  precise  form.  A  brief  reference  to  the  facts  is  neces- 
sary to  a  complete  understanding  of  the  case.  In  the  recital 
of  the  circumstances  under  which  the  jury  was  received,  we 
of  course  assume  the  proof  of  the  plaintiff's  testimony,  as  it 
is  upon  this  theory  of  the  case  the  defendants  contend  the 
plaintiff  cannot  recover. 

Woodward,  Graybill,  &  Co.  were,  in  the  year  1883,  engaged 
in  the  coal,  grain,  and  forwarding  business  in  Carlisle.  John 
G.  Bobb  was  a  member,  and  Felix  Shumpp  an  employee,  of  the 
company.  On  the  24th  of  August  of  that  year,  Bobb  called 
upon  Shumpp  to  assist  him  in  shifting  a  car  from  the  side- 
track to  the  main  track  of  the  Cumberland  Valley  Railroad 
Company,  for  some  purpose  connected  with  the  business  of 
the  defendants.  Shumpp,  by  Bobb's  direction,  hitched  a  horse 
to  the  west  end  of  the  car,  and  hauled  it  up  the  grade  to  a 
point  above  the  switch,  where  the  brake  was  applied.  The 
horse  was  then  unhitched  and  driven  to  the  east  end  of  the 
car  to  pull  it  back  on  the  main  track.  Whilst  the  horse  was 
between  the  rails,  and  before  Shumpp  could  attach  the  chain 
to  the  bull-nose  of  the  car,  Bobb  loosened  the  brake,  and  the 
car,  impelled  by  its  own  gravity,  started  slowly  down  the 
grade;  Shumpp,  holding  the  line  in  his  left  hand,  attempted 
to  attach  the  chain  to  the  car  with  the  right;  the  horse  was  a 
spirited  animal,  and  he  did  not  succeed.  He  called  repeatedly 
to  Bobb  to  stop  the  car,  but  the  brake  was  not  applied,  and 
after  advancing  fifty  feet  or  more  in  the  effort  to  hitch  the 
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horse,  his  left  foot  became  fastened  between  the  guard-rail 
and  the  north  rail  of  the  track;  the  car  came  upon  him,  and 
cut  and  crushed  his  left  leg  so  that  amputation  became  neces- 
sary. 

It  is  undoubtedly  true,  as  a  general  proposition,  that  one 
who  places  himself  on  the  track  in  front  of  a  moving  railroad 
car  assumes  a  place  of  known  danger,  and  will  ordinarily  be 
supposed  to  accept  the  peril  and  risk  to  which  he  thus  reck- 
lessly subjects  himself.  It  is  equally  true,  where  he  engages 
to  perform  a  hazardous  work,  he  takes  the  risks  incident  thereto: 
Rummell  v.  Dilworth,  111  Pa.  St.  343;  Philadelphia  and  Reading 
R.  R.  Co.  V.  Hughes^  119  Id.  301;  but  if  the  master,  by  any  neg- 
ligent act  not  involved  in  or  reasonably  incident  to  that  work, 
causes  his  servant  to  receive  a  personal  injury,  he  is  responsible 
therefor,  if  the  servant  did  not  otherwise  contribute  to  the  result. 
When  Shumpp  placed  himself  in  front  of  this  car,  he  did  so 
by  the  direction  of  Bobb,  his  employer,  and  had  no  reason  to 
suppose  that  the  brake  would  be  lifted  until  he  had  completed 
the  connection  with  the  car.  Before  this  could  be  done,  how- 
ever, the  car  was  set  in  motion,  and  he  was  obliged  to  regulate 
the  movements  of  his  horse,  observe  the  approach  of  the  car, 
watch  his  opportunity  to  connect  the  hook  with  the  car,  and 
have  regard  for  his  own  safety,  all  at  one  and  the  same  time. 
He  had  committed  himself  and  the  horse  to  the  space  in  firont 
of  the  car  on  the  track  whilst  the  brakes  were  on  and  the  car 
standing  still;  and  it  was  the  negligent  act  of  Bobb  which  put 
the  car  in  motion  before  Shumpp  was  prepared  for  it.  There 
were  piles  of  railroad  iron  and  other  obstructions  at  the  side 
of  the  track  which  prevented  him  from  leaving  it,  and  as  the 
car  advanced  towards  him,  he  was  obliged  to  keep  out  of  its 
way  under  all  the  embarrassments  stated. 

If  these  facts  are  true,  can  it  be  pretended  that  the  court 
would  have  been  justified  in  saying,  as  matter  of  law,  that 
Shumpp  was  guilty  of  negligence?  The  rate  of  speed  at 
which  the  car  was  moving,  the  nature  and  extent  of  the  ob- 
structions at  the  side  of  the  track,  the  spirit  and  conduct  of 
the  horse,  and  the  manner  in  which  the  plaintiff  conducted 
himself  throughout  the  transaction,  were  all  matters  to  bo 
considered  in  arriving  at  a  conclusion  on  the  question  of  con- 
tributory negligence.  The  plaintiff,  as  we  said  in  Lee  v.  Wool- 
8ey,  109  Pa.  St.  124,  must  in  all  cases  "show  a  case  clear  of  his 
concurrent  negligence, — a  case  resulting  exclusively  from  the 
negligence  and  wrong  of  the  defendant;  but  when  the  meas- 


Jan.  1888.]  Williams  v.  Hay.  719 

ure  of  care  which  he  ought  to  have  exercised  shifts  with  the 
circumstances,  or  when  the  care  which  ought  to  be  exacted 
from  an  employee  has  been  varied  by  his  employer,  the  jury 
alone  can  determine  whether  he  negligently  performed  his 
duty." 

We  are  of  opinion  that  the  case  was  one  for  the  determina- 
tion of  the  jury,  and  that  it  was  fairly  submitted. 

The  judgment  is  affirmed. 


SBRVAirr  AssTTMEs  All  Ordinary  Risks  Incident  to  Employment:  See 
WttotUla  V.  Duluth  L.  Co.,  2n  Minn.  153;  5  Am.  St.  Rep.  832;  Wilatm  ▼. 
Winona  etc.  R.  R.  Co.,  37  Minn.  326;  5  Am.  St.  Rep.  851.  As  to  those  riska 
which  are  not  naturally  incident  to  the  employment,  and  which  the  servant 
is  not  bound  in  the  exercise  of  ordinary  care  and  prudence  to  know,  the 
master  ia  bound  to  inform  and  warn  the  servant,  and  is  liable  for  neglect  of 
that  duty:  O'Donnell  v.  A.  V.  R.  R.  Co.,  59  Pa.  St.  239;  98  Am.  Dec.  336j 
Wriolilla  v.  Dubdh  L.  Co.,  37  Minn.  153;  5  Am.  St.  Rep.  832. 

Servant  must  Prove  by  Lbqal  Evidence  that  He  was  ElxsBOisiNa 
DiTB  Cabb  at  time  of  injury,  to  entitle  him  to  recover:  Wormell  v.  Maine 
C.  R.  R.  Co.,  79  Me.  397;  1  Am.  St.  Rep.  321. 

CoNTRiBtrroBY  Negligence  is  Question  for  Jury,  except  where  there  is 
no  conflict  in  the  testimony,  and  the  inferences  to  be  drawn  from  it  are  clear 
and  simple;  Selinas  v.  Agrieuttural  Soc,  60  Vt.  249;  ante,  p.  114,  and  note; 
Schrmdt  v.  M(^U,  120  Pa.  St.  405;  ante,  p.  713. 


Williams  v.  Hat. 

[120  PXHNBTLVANIA  STATE,  485.J 
SXUVITUDB   07    SUFJIOIKNT    SURFACE    SUPPORT    ExtSTS  IN  UnDER  OR  Mlir< 

EBAii  Estate  in  favor  of  the  upper  or  superincumbent  estate,  where  one 
person  owns  the  surface  and  another  person  owns  the  underlying  coal  or 
other  minerals,  unless  the  parties  have  otherwise  covenanted. 

Absolute  Right  op  Upper  Estate  to  Subpacb  Support  in  Under  ob 
Mineral  Estate  is  not  to  be  Taken  away  by  mere  implication  from 
language  in  a  deed  which  does  not  necessarily  import  such  a  result;  and 
therefore  the  right  of  support  is  not  taken  away  by  a  clause  in  a  deed 
conveying  the  surface,  but  reserving  the  underlying  coal  and  other  min- 
erals, which  provides  that  the  grantor,  "in  mining  and  removing  the 
coals,  iron  ore,  and  minerals  aforesaid,  shall  do  as  little  damage  to  the 
surface  as  possible." 

Oasb  is  Proper  Form  op  Action  to  Recover  tor  Damages  to  Surpaob 
OP  Land  caused  by  removing  the  support  thereof  by  operating  the  under- 
lying  mines;  or,  at  all  events,  an  objection  that  the  action  should  have 
been  trespass  is  of  no  avail  after  a  trial  upon  the  merits,  especially  where 
the  defendant  suffered  no  injury  thereby. 

Amkndmbnt  is  Properly  Made  in  Striking  Witb's  Name  prom  Record 
after  verdict  in  an  action  on  the  case  against  a  husband  and  wife,  leaT* 
ing  the  judgment  to  stand  against  the  husband  alone. 
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Prior  Verdict  and  Judgment  ik  Another  Actios  pon  Injuries  to 
Property  cannot  be  Set  xn?  as  Bab  when  the  pleadings  disclose  the 
fact  that  the  two  causes  of  action  are  for  injuries  to  different  portions  of 
the  property. 

Case  by  J.  M.  Hay  against  Charlotte  Williams  and  Thomas 
Williams,  her  husband,  to  recover  damages  for  injuries  alleged 
to  have  been  sustained  by  the  plaintiff  to  the  surface  of  two 
tracts  of  lands  by  reason  of  the  negligent  and  unskillful 
mining  of  the  underlying  coal  by  the  defendant  Charlotte 
Williams.  The  defendants  pleaded  not  guilty,  and  also  a  for- 
mer recovery  by  the  plaintiff  in  action  No.  47,  August  term, 
1883.  The  plaintiff  replied  to  the  second  plea,  that  the  recov- 
ery was  for  injuries  on  other  portions  of  the  plaintiff's  land 
done  by  one  John  Williams,  impleaded  with  the  defendants 
in  that  cause.  At  the  trial,  the  plaintiff  showed  title  to  the 
surface  of  one  of  the  tracts,  containing  241  acres,  by  deed  from 
W.  J.  Baer,  which  reserved  to  Baer,  his  heirs  and  assigns,  the 
right  of  searching  for,  mining,  procuring,  and  taking  away 
the  underlying  coal  and  other  minerals,  "  provided,  however, 
that  the  said  W.  J.  Baer,  his  heirs  and  assigns,  in  mining  and 
removing  the  coals,  iron  ore,  and  minerals  aforesaid,  shall  do 
as  little  damage  to  the  surface  as  possible";  and  title  to  the 
surface  of  the  other  tract,  containing  42.42  acres,  by  deed  from 
the  Salisbury  and  Baltimore  Railroad  and  Coal  Company, 
which  reserved  to  the  company  "  all  the  coal,  iron  ore,  fire- 
clay, and  all  the  other  minerals  and  mineral  substances,  both 
liquid  and  solid,  under  the  surface  of  said  land,  except  the 
lirqeptone,  which  are  hereby  conveyed  with  the  surface  soil  to 
the  said  party  of  the  second  part."  The  plaintiff  then  gave 
in  evidence  a  subsequent  mining  lease  of  the  forty-two-acre 
tract  from  the  company  to  Thomas  Williams,  in  trust  for 
Charlotte  Williams,  his  wife,  and  John  Williams,  his  son; 
and  gave  evidence  as  to  the  injury  caused  to  the- surface  of 
each  tract  by  the  mining  operations  beneath.  It  appeared 
that  Thomas  Williams  was  the  superintendent  and  manager, 
under  whose  direction  the  mining  was  done.  The  defendants 
simply  offered  in  evidence  the  record  of  the  former  suit  by 
Hay  against  John  Williams,  Thomas  Williams,  and  Charlotte 
Williams,  his  wife,  wherein  it  appeared  that  a  recovery  was 
bad  for  injuries  to  a  portion  of  the  forty-two-acre  tract.  The 
jury  returned  a  verdict  for  the  plaintiff.  A  motion  for  a  new 
trial  was  made  by  the  defendants,  and  pending  the  motion, 
the  plaintiff  moved  to  amend  the  record  by  striking  the  name 
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of  Charlotte  Williams  therefrom.  The  court  overruled  the" 
motion  for  a  new  trial,  and  made  the  rule  to  amend  absolute, 
permitting  the  plaintifif  to  take  judgment  as  though  the 
amendment  had  been  made  and  allowed  before  verdict.  Judg- 
ment having  been  entered  on  the  verdict,  the  defendant 
Thomas  Williams  took  this  writ,  assigning  as  error:  1.  The 
answer  to  the  plaintiff's  points,  as  follows:  (1)  That  if  the 
jury  find  that  the  plaintiff  is  the  owner  of  the  surface,  and 
that  the  defendants  mined,  took,  and  carried  away  the  under- 
lying coal,  and  that  by  reason  of  their  mining  and  removing 
the  coal  the  surface  caved  in,  they  are  responsible  for  all 
damages  caused  thereby  to  the  owner  of  the  surface,  without 
regard  to  the  manner  of  mining,  whether  skillfully  or  negli- 
gently done;  and  (2)  That  if  the  jury  find  that  the  surface  of 
a  portion  of  the  plaintiff's  land  sunk  and  caved  in  by  reason 
of  the  removal  of  the  coal  from  beneath  it  by  the  defendants, 
by  not  leaving  sufficient  actual  support,  or  not  putting  up 
sufficient  posts  and  supports,  the  plaintiff  was  entitled  to  re- 
cover such  damages  as  he  had  sustained  thereby.  To  which 
the  court  answered,  that  where  one  granted  the  surface  of  land 
and  reserved  the  coal  and  other  minerals,  an  implied  right  of 
support  to  the  surface  passed  to  the  grantee;  and  neither  the 
the  grantor  nor  his  lessee  might  mine  or  remove  the  coal  or 
other  minerals  without  leaving  actual,  absolute  support  to  the 
surface,  unless  by  some  apt  words  in  the  deed  the  implied 
right  to  support  was  excepted  from  the  grant;  but  in  this  case 
there  was  no  such  exception  in  the  deed,  and  the  right  to 
surface  support  passed  to  the  plaintiff.  In  this  case,  the  sur- 
face belonged  to  the  plaintiff,  and  the  coal  belonged  to  the 
defendants,  or  those  under  whom  they  are  mining.  The  de- 
fendants might  take  the  coal  if  they  could  do  so  without  caus- 
ing a  subsidence  of  the  surface;  but  they  must  support  the 
surface  by  actual,  absolute  support  by  leaving  a  sufficiency 
of  ribs  and  pillars  to  hold  it  up,  or  by  the  coal  itself;  and  if 
they  take  it  all  out,  they  must  provide  actual  and  absolute 
support  in  some  other  way.  The  failure  to  sufficiently  sup- 
port the  surface  was  negligence,  and  rendered  the  owners  and 
workers  of  the  mine  liable  for  damages  to  the  extent  of  the 
injuries  sustained  by  the  owner  of  the  surface.  The  owner  of 
a  mine  has  the  right  to  mine  his  coal  in  an  ordinary  manner, 
so  long  as  he  does  no  injury  more  than  the  injury  which 
necessarily  arises  from  the  mere  removal  of  the  coal,  indepen- 
dent of  the  caving  in  of  the  surface;  but  in  this  case  the  skill- 
Ax.  St.  Rep.,  Vol.  VL— 46 
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fulness  of  the  mining  was  not  involved.  The  case  turns  upon 
the  question  whether  the  surface  was  sufficiently  supported  by 
actual  support;  and  if  the  jury  find  that  the  surface  has  not 
been  kept  up  by  actual  and  sufficient  support,  then  dam- 
ages follow;  2.  In  refusing  the  first  point  of  the  defendants, 
which  was,  that  this  being  an  action  on  the  case  against  Char- 
lotte Williams,  a  married  woman,  under  the  pleadings  and 
the  evidence  the  verdict  must  be  for  the  defendants;  3.  In  re- 
fusing the  defendants'  second  point,  which  was,  that  the  plain- 
tiff having  previously  brought  suit  against  the  defendants  for 
damages  done  to  a  portion  of  the  tract  conveyed  by  the  Salis- 
bury and  Baltimore  Railroad  and  Coal  Company,  and  recov- 
ered damages  therein  for  removing  coal  under  a  portion  of 
that  tract,  and  an  inspection  of  the  declaration  in  that  case 
and  the  declaration  in  this  action  disclosing  the  fact  that  it 
cannot  be  ascertained  whether  the  damages  now  claimed  are 
for  the  same  injury  received  in  the  former  suit,  the  verdict 
must  be  for  the  defendants;  4.  In  refusing  the  defendants' 
third  point,  which  was,  that  there  being  no  evidence  that  any 
coal  was  mined  under  the  plaintiff's  land  since  the  commence- 
ment of  the  previous  action,  the  verdict  must  be  for  the  de- 
fendants; 5.  In  refusing  the  defendants'  fourth  point,  which 
was,  that  under  the  pleadings  and  the  evidence  in  the  case, 
the  verdict  must  be  for  the  defendants;  6.  In  refusing  the  de- 
fendants' fifth  point,  which  was,  that  since  the  defendants  had 
no  right  to  enter  upon  the  241-acre  tract,  if  they  did  enter 
upon  that  tract  and  mine  coal,  whereby  the  surface  was  let 
down  as  alleged,  they  were  trespassers,  and  cannot  be  held  for 
any  damage  done  to  that  tract  in  this  action  on  the  case; 
7.  In  allowing  the  plaintiff's  motion  to  amend  the  record,  as 
above,  by  striking  out  the  name  of  Charlotte  Williams;  8.  In 
charging  the  jury  that  the  damage  resulted  from  the  taking 
away  of  coal  which  the  defendants  had  a  right  to  take  away. 

H.  S.  Endslej/j  W.  jff.  KoorUz,  and  W.  H.  Ruppel,  for  the 
plaintiff  in  error. 

Valentine  Hay^  for  the  defendant  in  error. 

Paxson,  J.  It  is  settled  law  in  this  state  that  where  one 
person  owns  the  surface,  and  another  person  owns  the  coal  or 
other  minerals  lying  underneath,  the  under  or  mineral  estate 
owes  a  servitude  of  suflBcient  support  to  the  upper  or  superin- 
cumbent estate.    This  principle  has  no  application  where  the 
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same  person  is  the  o  tmer  of  both  estates,  nor  does  it  apply 
where,  by  the  contract  between  the  parties,  they  have  cove- 
nanted for  a  different  rule.  Like  any  other  right,  the  owner 
of  the  surface  may  part  with  the  right  to  support,  by  his  deed 
or  covenant:  Jones  v.  Wagner,  66  Pa.  St.  429j  5  Am.  Rep.  385; 
Homer  v.  Watson,  79  Pa.  St.  242;  21  Am.  Rep.  55;  Coleman 
v.  Chadwick,  80  Pa.  St.  81;  21  Am.  Rep.  93;  Scranton  v.  Phil- 
lips,  94  Pa.  St.  15;  Carlin  v.  Chappel,  101  Id.  348;  47  Am. 
Rep.  722. 

The  defendant  below  contended  that  as  to  the  tract  of  241 
acres  the  right  to  surface  support  was  waived  by  the  terms  of 
the  deed  from  W.  J.  Baer  conveying  the  surface,  and  reserving 
the  right  to  the  underlying  coal.  The  words  of  the  deed  re- 
lied upon  are  as  follows:  "Provided,  however,  that  the  said 
W.  J.  Baer,  his  heirs  and  assigns,  in  mining  and  removing  the 
coals,  iron  ore,  and  minerals  aforesaid,  shall  do  as  little  dam- 
age to  the  surface  as  possible." 

It  was  urged  that  this  language  implies  that  some  damage 
would  necessarily  ensue  to  the  surface  in  mining  the  coal.  But 
an  absolute  right  to  surface  support  is  not  to  be  taken  away  by 
a  mere  implication  from  language  which  does  not  necessarily 
import  such  a  result.  The  owner  of  the  coal  had  certain  sur- 
face rights  which  were  indispensable  to  the  carrying  on  of  his 
mining  operations,  such  as  the  right  to  go  upon  the  surface  to 
make  explorations  for  the  minerals  beneath,  and  bore  holes, 
sink  shafts,  drifts,  etc.,  and  the  right  to  make  roads  and  erect 
structures  for  taking  out  the  coal.  Hence  it  is  a  fair  construc- 
tion of  the  deed  to  say  that  in  doing  these  things  as  little 
damage  was  to  be  done  to  the  surface  as  possible.  The  pro- 
vision referred  to  covers  these  matters,  and  as  we  have  a 
subject  to  which  it  directly  applies,  it  would  be  a  strained  in- 
terpretation of  the  deed  to  hold  that  it  was  intended  to  take 
away  the  right  of  surface  support. 

We  are  unable  to  see  any  force  in  the  suggestion  that  the 
action  should  have  been  trespass  instead  of  case.  A  technical 
objection  of  this  nature  comes  with  little  force  after  a  trial 
upon  the  merits,  especially  in  cases  where  the  party  making  it 
has  received  no  injury  thereby.  Aside  from  this,  the  injury 
charged  in  the  narr.  was  of  a  purely  consequential  nature, 
being  the  subsidence  of  the  surface,  the  result  of  not  leaving 
sufficient  props  to  support  it. 

The  objection  that  the  action  would  not  lie  against  Mrs. 
Vi^illiams  because  she  was  a  married  woman  need  not  be  dis- 
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cussed,  for  the  reason  that  the  court  below  allowed  an  amend- 
ment by  which  her  name  was  stricken  from  the  record,  and 
the  judgment  allowed  to  stand  against  her  husband  alone. 
This  amendment  was  properly  allowed. 

We  are  unable  to  see  how  the  recovery  in  the  first  suit,  No. 
47,  August  term,  1883,  can  be  set  up  as  a  bar  to  this  action. 
An  examination  of  the  narr.  in  each  case  does  not  show  them 
to  be  for  the  same  cause  of  action.  On  the  contrary,  they 
refer  to  different  portions  of  the  property. 

The  remaining  assignments  do  not  require  discussion. 

Judgment  affirmed.  

OwxEB  ow  Right  to  Mnm  vx  Lakds  or  Anotheh  i3  Boxmi>  to  Lkayb 
SuTFioiENT  SiTPPOBT  for  the  snperincumbent  soil  in  its  natnral  state,  and  is 
liable  in  damages  for  injury  by  subsidence:  Jones  v.  Wagner,  66  Pa.  St.  429) 
6  Am.  Hep.  385;  Marvin  v.  Brewster  L  Mfg.  Co.,  55  N.  Y.  538;  14  Am.  Rep. 
822;  Bychman  v.  Oillia,  57  N.  Y.  68;  15  Am.  Rep.  464,  and  note  470;  Homer 
r.  Watson,  79  Pa.  St.  242;  21  Am.  Rep.  55;  Coleman  v.  Chadunch,  80  Pa.  St. 
81;  21  Am.  Rep.  93;  Livingston  v.  Moingona  Coal  Co.,  49  Iowa,  369;  31  Am. 
Rep.  150;  Tandes  v.  Wright,  66  Ind.  316;  32  Am.  Rep.  109;  Wilms  v.  Jess, 
94  DL  464;  34  Am.  Rep.  242;  Carlin  v.  Chappel,  101  Pa.  St.  348;  47  Am. 
Rep.  722. 

JxTBOMSNT  Operates  as  Res  Abjudicata  only  when  the  Cattses  or 
Action  asb  Identical,  and  will  be  supported  by  the  same  evidence:  Note 
to  Lea  V.  Lea,  96  Am.  Dec.  772  et  seq.;  Bell  r.  MerriJieJd,  109  N.  Y.  202;  4 
Am.  St.  Rep.  436,  and  note. 


In  be  Kennedy. 

[120  PKHNSTLYAKTA  STATE,  497.] 
AnORNET    HAT    BE     SuiffMARTLY    COMPELLED    BT     COURT    TO     PaT    OTXK 

Monet  Collected  bt  Him  only  when  the  relation  of  attorney  and 
client  in  the  transaction  exists  between  him  and  the  petitioner;  and  i^ 
on  the  application  for  such  a  rule,  an  issue  of  fact  is  raised  as  to  whether 
the  relation  exists,  the  attorney  is  entitled  to  a  trial  by  jury. 
ArroRNET  will  not  be  Summarilt  Compelled  by  Court  to  Pat  over 
Money  Collected  by  Him,  when  his  answer  to  the  rule  convinces  the 
court  that  the  money  was  withheld  in  good  faith,  and  believed  to  be  no 
more  than  an  honest  compensation,  but  the  petitioner  will  be  remitted 
to  his  action  at  law. 

Rule  on  Robert  P.  Kennedy,  an  attorney  at  law,  to  show 
cause  why  he  should  not  pay  over  to  Abner  L.  Lynn  sixty 
dollars,  collected  by  Kennedy  on  a  judgment.  The  rule  was 
made  absolute,  and  Kennedy  took  this  writ,  assigning  the 
order  as  error. 
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Edward  Camphellf  for  the  plaintiff  in  error. 
0.  W.  K.  Minor,  for  the  defendant  in  error. 

Paxson,  J.  This  is  a  very  small  case,  —  so  small  that  it 
would  have  been  better  for  all  parties  concerned  had  they 
kept  it  out  of  this  court.  The  amount  in  controversy  is  but 
ten  dollars,  being  a  sum  retained  by  the  respondent  as  a  fee 
for  collecting  a  sum  of  money  under  the  following  circum- 
stances: — 

The  respondent  had  entered  his  appearance  as  attorney  for 
the  plaintiff  in  a  judgment,  Walker  v.  Huntley,  No.  191,  Sep- 
tember term,  1882,  in  the  common  pleas  of  Fayette  County. 
The  interest  on  this  judgment  —  sixty  dollars  per  annum  — 
was  paid  to  him  for  about  four  years,  and  all  of  it,  except  the 
last  payment  of  sixty  dollars,  was  paid  over  to  the  party  en- 
titled thereto.  From  the  last  sum,  he  claimed  to  deduct  the 
Bum  of  ten  dollars  as  a  fee,  and  tendered  the  petitioner  the 
balance  thereof,  —  fifty  dollars.  This  the  latter  declined  to 
receive,  and  presented  his  petition  to  the  court  below,  alleging 
the  refusal  to  pay,  and  averring  that  respondent  was  never 
employed  by  him  as  an  attorney,  and  had  no  authority  to 
collect  the  interest  money  in  question.  The  respondent  an- 
swered the  petition,  alleging  that  he  was  employed  as  counsel, 
and  had  the  right  to  receive  the  money  in  that  capacity.  The 
court  below  made  an  order  requiring  the  respondent  to  pay 
over  the  money. 

If  the  allegation  of  the  petitioner  is  true  that  there  was  no 
relation  of  attorney  and  client  between  them,  it  is  very  plain 
that  the  petitioner  is  out  of  court.  It  is  only  by  virtue  of  such 
relation  that  the  court  has  any  jurisdiction  to  interfere  in  a 
summary  manner.  The  court  might  as  well  make  an  order 
upon  an  attorney  to  pay  his  tradesmen's  bills. 

In  Bahhaugh  v.  Frazer,  19  Pa.  St.  95,  the  rule  was  thus  laid 
down  in  respect  to  the  right  of  an  attorney  to  retain  his  fees 
out  of  money  in  his  hands:  "  If  the  client  is  dissatisfied  with 
the  sum  retained,  he  may  either  bring  suit  against  the  attor- 
ney or  take  a  rule  upon  him.  In  the  latter  case,  the  court  will 
compel  immediate  justice  or  inflict  summary  punishment 
upon  the  attorney,  if  the  sum  be  such  as  to  show  a  fraudulent 
intent.  But  if  the  answer  to  the  rule  convinces  the  court  that 
it  was  held  back  in  good  faith,  and  believed  not  to  be  more 
than  an  honest  compensation,  the  rule  will  be  dismissed,  and 
the  client  remitted  to  a  jury  trial."     And  we  may  add  to  this, 
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that  a  man  does  not  lose  his  right  to  trial  by  jury  because  he 
is  an  attorney  at  law.  Where  an  issue  of  fact  is  fairly  raised 
between  himself  and  his  client,  he  is  as  much  entitled  to  such 
trial  as  any  other  citizen. 

In  the  case  in  hand,  the  only  disputed  fact  was,  whether  the 
respondent  was  of  counsel  for  the  petitioner.  The  latter,  as 
before  stated,  denied  the  existence  of  any  such  relation.  The 
court  below  decided  this  question  of  fact  against  the  respond- 
ent, ordered  the  money  to  be  paid  over  by  him,  and  that  his 
name  be  stricken  from  the  record  of  the  judgment. 

In  any  view  of  the  case,  the  order  must  be  reversed.  If  wo 
concede  the  right  of  the  court  to  find  the  disputed  fact  of  the 
professional  relation,  the  facts,  as  found,  put  the  petitioner  out 
of  court.  On  the  other  hand,  if  the  relation  of  attorney  and 
client  existed,  the  fee  charged  was  so  moderate  that  no  reason- 
able man  would  think  of  disputing  it.  That  some  relation  of 
attorney  and  client  existed  between  these  parties  appears  from 
the  statement  of  the  petitioner.  And  there  is  some  implica- 
tion of  such  a  relation  in  the  fact  that  the  respondent  had  col- 
lected the  interest  on  this  judgment  for  some  years,  and  paid 
it  over  to  the  petitioner. 

The  order  is  reversed,  at  the  costs  of  the  petitioner  below. 

POWEB    or    COUB^TS  TO    EXEKOISB    SUHHABT    JxTBISSICTIOIT  OVER  AtTOS* 

mnrs:  See  extended  note  to  Bums  v.  Allen,  2  Am.  St.  Rep.  847  et  seq. 


NiAGAEA   FlEE    INSURANCE    CoMPANY  V.    MiLLBE, 

[120  PSNKSYLVANIA   STATS,  601] 

AssTTBED  wAa  NOT  Boxmxt  i-o  Report  to  CTompany  Fact  that  PebsonaIi 
Peopertt  Insured  was  under  Levy  of  Execution  at  the  time  the 
application  was  made  and  the  insurance  effected,  under  a  policy  which 
contained  a  warranty  that  "  the  assured,  by  the  acceptance  of  this  policy, 
hereby  warrants  that  any  application,  survey,  plan,  statement,  or  descrip- 
tion connected  with  procuring  this  insurance,  or  contained  in  or  referred 
to  in  this  policy,  is  true,  and  shall  be  a  part  of  this  policy;  that  the  as* 
sured  has  not  overvalued  the  property  herein  described,  nor  omitted  to 
■tate  to  this  company  information  material  to  the  risk,"  where  there  was 
no  fraud  on  the  part  of  the  assured,  the  sheriff  never  took  the  goods  out 
of  his  possession,  the  policy  contained  no  clause  that  the  insurance  should 
cease  if  the  property  should  be  levied  upon  or  taken  in  execution,  and 
there  was  nothing  in  the  policy  to  warn  the  assured  that  the  company  re* 
garded  a  levy  as  an  increase  of  the  risk. 

OovRT  MAT  Properly  Instrdct  Jury  that  Insurance  Company  could 
Waive  Right  to  Avoid  Foucyou  the  ground  of  an  erroneous  stat«»* 
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ment  by  the  assured  of  the  amount  of  judgments  against  him,  and  may 
Buhmit  the  fact  of  waiver  to  the  jury,  where  the  policy  contained  a  war- 
ranty against  untrue  statements,  but  not  a  distinct  warranty  against  en- 
cumbrances, and  where,  after  the  loss,  the  company,  with  full  knowledge 
of  the  encumbrances,  called  for  proofs  of  loss,  required  the  assured  to 
famish  full  plana  and  specifications  of  the  building  destroyed,  joined  in 
the  appointment  of  appraisers,  and  for  nearly  a  year  did  not  inform  the 
assured  of  the  objections  to  payment,  but  led  him  to  believe  that  more 
formal  proofs  of  loss  and  specifications  were  desired. 

Assumpsit  by  Frank  Miller  against  the  Niagara  Fire  In- 
enrance  Company  of  New  York,  on  a  policy  of  fire  insurance. 
There  was  a  verdict  and  judgment  for  the  plaintiff,  and  the 
defendant  brought  error.    The  opinion  states  the  case. 

Morton  P.  Henry ,  John  Cessna,  and  J.  H.  Longenecker^  for  the 
plaintiff  in  error. 

John  M.  Reynolds  and  John  H.  Jordan,  for  the  defendant  in 
error. 

Paxson,  J.  This  was  an  action  of  assumpsit  upon  a  policy 
of  insurance.    The  policy  contained  the  following  warranty: — 

"  The  assured  by  the  acceptance  of  this  policy  hereby  war- 
rants that  any  application,  survey,  plan,  statement,  or  descrip- 
tion connected  with  procuring  this  insurance,  or  contained  in 
or  referred  to  in  this  policy,  is  true,  and  shall  be  a  part  of 
this  policy;  that  the  assured  has  not  overvalued  the  property 
herein  described,  nor  omitted  to  state  to  this  company  infor- 
mation material  to  the  risk.  And  this  company  shall  not 
be  bound  under  this  policy  by  any  act  or  statement  made  to 
UB  by  any  agent  or  other  person  which  is  not  contained  in 
this  policy,  or  in  any  written  paper  above  mentioned." 

There  is  nothing  in  the  record  to  indicate  that  the  claim 
was  not  for  an  honest  loss.  The  company  defended  upon  two 
grounds:  (o)  that  at  the  time  of  the  application  for  the  insur- 
ance the  personal  property  insured  was  under  levy  and  execu- 
tion on  a  judgment  against  the  plaintifiF,  which  he  failed  to 
disclose  to  the  company's  agent  at  the  time  the  insurance  was 
efiected;  and  (6)  that  the  plaintiff  stated  that  there  were 
judgments  against  him  to  the  amount  of  five  hundred  dollars, 
when  in  fact  judgments  existed  to  the  extent  of  fifteen  hun- 
dred dollars,  which  were  a  lien  on  the  insured  real  estate. 
These  objections  were  based  upon  the  allegation  that  the 
facts  referred  to  increased  the  risk,  and  had  they  been  dis- 
closed to  the  company  a  larger  premium  would  have  been 
demanded. 
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It  will  be  noticed  that  the  warranty  is  not  in  terms  a  war- 
ranty against  encumbrances,  nor  did  the  policy  contain  a 
clause  that  the  insurance  should  cease  in  case  the  property  in 
question  should  be  levied  upon  or  taVen  in  execution.  The 
fact  was,  that  the  goods  insured  were  net  taken  out  of  the  pos- 
session of  the  plaintiff  by  the  sheriff.  Was  the  insured  bound 
to  communicate  the  fact  of  the  execution  to  the  company? 
If  it  increased  the  risk,  and  the  plaintiff  knew  that  it  in- 
creased it,  we  think  it  was  his  duty,  under  the  clause  of  the 
policy  which  we  have  referred  to,  to  have  notified  the  com- 
pany, and  upon  his  failure  to  do  so,  he  would  not  be  entitled 
to  recover.  But  what  was  there  in  the  mere  fact  of  the  paper 
levy  to  inform  the  insured  that  the  risk  was  thereby  increased? 
The  goods  still  remained  in  his  possession,  and  unless  he  con- 
templated some  fraud,  which  we  are  not  to  presume,  or  unless 
there  was  something  in  the  policy  to  warn  him  that  the  com- 
pany regarded  a  levy  as  an  increase  of  risk,  how  can  we  say 
that  he  was  bound  to  know  that  it  was  increased?  We  have 
held  in  Lebanon  Mutual  Ins.  Co.  v.  Losch,  109  Pa.  St.  100,  and 
in  Rife  v.  Lebanon  Mutual  Ins.  Co.,  115  Id.  530,  that  unless  the 
assured  has  knowledge  that  a  particular  fact  will  increase  the 
risk,  he  is  not  bound  to  report  such  fact  to  the  company.  Were 
we  to  sustain  a  contrary  doctrine,  it  would  make  a  clause  like 
the  one  referred  to  in  this  policy  a  mere  device  to  delude  igno- 
rant people.  It  is  not  to  be  presumed  that  the  average  man 
or  woman  who  seeks  to  protect  his  or  her  property  by  insur- 
ance is  an  expert  in  the  science  of  insurance,  especially  upon 
that  branch  of  it  which  refers  to  the  increase  of  risk.  It  is  a 
very  simple  matter  for  the  company  to  inform  the  assured,  by 
the  terms  of  its  policy  or  otherwise,  what  it  regards  as  an  in- 
crease of  risk. 

The  only  remaining  point  is  the  matter  of  the  encumbrances. 
There  was  not,  as  I  have  before  observed,  a  distinct  warranty 
against  encumbrances.  The  warranty  was  against  untrue 
statements  in  the  application.  It  is  not  denied  that  the  en- 
cumbrances exceeded  the  amount  there  stated  by  the  insured. 
Whether  it  was  by  accident,  ignorance,  or  design  does  not  ap- 
pear. The  court  below  charged  the  jury,  and  this  is  the  main 
contention  here,  that  this  avoided  the  policy  at  the  election  of 
the  company,  but  that  the  latter  could  waive  the  right  to  avoid 
it,  and  submitted  the  question  of  waiver  to  the  jury,  who  found 
against  the  company. 

I  do  not  think  that  the  mere  fact  of  the  company's  calling 
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upon  the  assured  to  furnish  the  preliminary  proofs  of  loss  as 
required  by  the  policy  would  of  itself  be  a  waiver  of  the  com- 
pany's right  to  avoid  the  policy.  Cases  might  arise  where 
Buch  proofs  might  be  necessary  to  enable  the  company  to  show 
the  breach  of  warranty.  There  must  be  an  intention  to  waive 
a  forfeiture  by  notice  or  acts  inconsistent  with  acts  exercising 
the  right  to  forfeit:  Diehl  v.  Adams  County  Mut.  Ins.  Co.,  58 
Pa.  St.  443;  98  Am.  Dec.  302;  Buckley  v.  Garrett,  47  Pa.  St.  204. 
The  case  was  not  submitted  to  the  jury  upon  the  narrow  ground 
that  the  mere  fact  of  calling  for  proofs  of  loss  was  such  a  waiver. 
There  was  a  great  deal  more  in  the  case  than  this.  There 
was  testimony  that  Mr.  Moore,  the  agent  of  the  company  who 
placed  the  risk,  was  told  by  the  assured  that  there  were  five 
hundred  dollars  or  six  hundred  dollars  of  judgments,  and  there 
might  be  more,  and  that  he,  the  agent,  should  see  the  prothon- 
otary  about  it;  that  the  company,  before  the  proofs  of  loss, 
and  with  full  knowledge  of  the  encumbrances,  not  only  called 
for  proofs  of  loss,  but  required  the  assured  to  furnish  full  plans 
and  specifications  of  the  building  destroyed,  which  were  made 
out  by  the  assured's  architect  and  forwarded;  that  it  also 
joined  in  the  appointment  of  appraisers;  "that  up  to  this  time, 
although  nearly  a  year  had  transpired,  and  though  the  time 
limited  by  the  policy  within  which  to  bring  suit  was  one  year 
from  the  date  of  the  fire,  no  objection  was  stated  or  made  that 
in  the  least  informed  the  plaintifi"  on  what  grounds,  if  any,  the 
defendant  objected  to  payment;  that  he  was  led  on  by  letters 
suggesting  more  formal  proofs  of  loss  and  specifications  from 
time  to  time;  and  when  letters  were  received,  he  was  not  in- 
formed of  any  defect,  though  he  asked  to  be  informed  what, 
if  any,  objections  there  were."  It  is  diflBcult  to  see  how  the 
learned  court  below  could  have  avoided  the  submission  of 
such  matters  as  these  to  the  jury.  If  believed  by  them,  they 
fairly  amounted  to  an  estoppel.  The  company  was  bound  to 
good  faith  to  the  assured,  and  if,  with  the  knowledge  in  its 
possession  of  every  fact  upon  which  to  avoid  the  policy,  they 
misled  the  plaintifi^  for  nearly  a  year,  subjected  him  to  the  ex- 
pense of  procuring  plans  and  specifications  of  his  building, 
and  never  informed  him  that  they  would  not  pay  because  the 
policy  was  avoided,  they  have  no  ground  to  complain  if  they 
are  now  held  to  be  estopped  from  setting  up  such  a  defense. 

I  find  nothing  to  conflict  with  these  views  in  any  of  our 
decided  cases.  On  the  contrary,  I  find  much  to  sustain  them. 
The  case  in  hand,  however,  stands  to  some  extent  upon  its 
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own  facts,  and  for  this  reason  I  have  considered  a  discussion 
of  the  cases  cited  unnecessary. 
Judgment  afi^med.  ^__ 

OiasnoN  TO  Mknttok  Lien,  Profebtt  RxMAiNiNa  vx  Posskssion  ov 
Iksttsbd,  is  not  breach  of  covenant  requiring  fnll  statement  of  ownership! 
Carrigan  v.  Lycoming  Ina.  Co.,  63  Yt.  418;  38  Am.  Rep.  687. 

Insubanch  CoMPAinr  mat  Watvk  Right  to  Avoid  Policy  by  failing  to 
objeot,  and  entering  into  negotiations  for  settlement  of  loss:  Oahhoth  etc  Co. 
T.  Oermama  F.  Ina.  Co.^  71  Wis.  454;  5  Am.  Bt.  Rep.  233,  and  note. 


Delaware,  Lackawanna,  and  Western  Railroad 
Company  v.  Cadow. 

ri20  Pbkmsylvahia  Statb,  6fi9.] 

Pabtt  cannot  Recover  Dahaqes  for  Neguoent  Injubt  which,  by  th« 
exercise  of  reasonable  care,  he  might  have  avoided. 

Negligence  la  Orsinarilt  Question  tor  Jury,  bat  when  the  facts  ar« 
oncontroverted,  their  legal  effect  is  for  the  coart. 

Vkbdiot  should  be  Directed  for  Defendant  in  Action  for  Personal 
Injttries  Caused  by  Defendant's  Negligence,  where  the  uncontro- 
verted  facts  show  that  the  plaintiff,  a  cripple  with  a  stiff  leg,  left  a  safe 
path,  which  he  had  often  traveled,  along  the  sidewalk  of  a  street,  to  go 
hastily,  in  the  night-time  and  without  a  light,  diagonally  across  a  plank 
railroad  crossing,  the  condition  of  which  he  did  not  know,  and  got  off 
the  crossing,  stumbled  among  the  rails,  fell,  and  was  injured. 

Case  by  Albert  E.  Cadow  against  the  Delaware,  Lacka- 
wanna, and  Western  Railroad  Company  to  recover  damages 
for  injuries  received  while  attempting  to  pass  over  a  plank 
crossing  of  the  defendant  in  a  street.  There  was  a  verdict 
and  judgment  for  the  plaintiff,  and  the  defendant  brought 
error.  The  facts  are  stated  in  the  opinion.  The  defendant's 
eleventh  point  referred  to  was,  "that,  under  all  the  evidence, 
the  verdict  should  be  for  the  defendant." 

Oeorge  E.  Elwell  and  John  O.  Freeze,  for  the  plaintiff  in 
error. 

WiUiam  Chriannan,  E.  R.  Ilelery  and  Chant  Herring,  for  the 
defendant  in  error. 

Williams,  J.  The  learned  judge  of  the  court  below  aflSrmed 
the  defendant's  tenth  point,  while  refusing  the  eleventh.  The 
instruction  asked  by  the  tenth  point  was  as  follows:  **  If  the 
court  should  be  of  the  opinion  that  a  pedestrian  has  the  right 
to  cross  the  highway  at  any  point,  then  we  respectfully  ask  the 
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court  to  charge  the  jury  that  if  in  bo  doing  in  the  night-time, 
a  cripple  with  a  stiff  leg  departs  from  a  path  which  he  knows 
is  safe,  and  ventures  hastily  upon  one  whose  condition  he  does 
not  know,  in  order  to  reach  the  same  point  on  the  opposite 
side  of  the  street,  he  is  guilty  of  negligence,  and  cannot  re- 
cover damages  for  injuries  received  by  falling  over  an  obstruc- 
tion which  he  knew  lay  in  his  path." 

The  facts  embodied  in  this  point  appear  in  the  testimony  of 
the  plaintiff.  He  was  a  cripple  with  a  stiff  leg,  the  result  of 
an  earlier  fracture.  He  had  a  safe  path,  which  he  had  often 
traveled,  along  the  sidewalk  to  the  opposite  side  of  the  rail- 
road, and  thence  to  his  work.  He  left  this  path  to  go  hastily 
upon  a  route  leading  across  the  road  and  railroad  in  a  diago- 
nal line,  and  over  a  plank  crossing,  the  condition  of  which  he 
says  he  did  not  know.  It  was  in  the  night-time,  and  he  was 
without  a  light.  In  hastily  crossing  the  railroad,  which  he 
knew  to  be  in  his  path,  he  got  off  the  crossing  at  the  east  end 
of  the  planking,  stumbled  among  the  rails,  fell,  and  was  in- 
jured. There  was  no  controversy  over  any  one  of  the  facts 
grouped  together  in  this  point,  and  the  answer  affirming  it  left 
nothing  for  the  jury. 

It  may  be  that  the  crossing  did  not  extend,  as  it  should 
have  done,  over  all  of  the  roadway  available  for-  passage,  and 
that  the  company  was  guilty  of  negligence  in  leaving  it  in 
the  condition  in  which  it  was  at  the  time  of  the  accident;  but 
this  point  asked  and  the  court  gave  an  instruction  that  the 
facts  stated  showed  the  plaintiff  to  be  guilty  of  negligence, 
and  that  he  could  not  recover  for  that  reason.  A  party  can- 
not recover  damages  for  an  injury  which,  by  the  exercise  of 
reasonable  care,  he  might  have  avoided:  Beatty  v.  Oilmore,  16 
Pa.  St.  463;  55  Am.  Dec.  514;  Pittsburgh  Southern  R.  R.  Co. 
V.  Taylor,  104  Pa.  St.  306;  49  Am.  Rep.  580.  Negligence  is 
ordinarily  a  question  for  the  jury,  but  where  the  facts  are 
uncontroverted,  their  legal  effect  is  for  the  court:  Catawissa 
R.  R.  Co.  V.  Armstrong,  52  Pa.  St.  282;  Pittsburgh  and  ConneUs- 
ville  R.  R.  Co.  v.  McClurg,  56  Id.  294;  McKee  v.  Bidwell,  74  Id. 
218;  City  of  Erie  v.  Magill,  101  Id.  616.  All  the  facts  affect- 
ing the  question  of  contributory  negligence  were  furnished  by 
the  plaintiff's  testimony.  "What  was  their  legal  effect?  This 
was  the  question  presented  by  the  tenth  point,  and,  as  we 
think,  properly  answered.  If  so,  there  was  no  question  left 
which,  if  submitted  to  the  jury,  could  relieve  the  plaintiff 
from  the  consequences  of  his  own  carelessness,  and  the  bind- 
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ing  instruction  asked  for  in  the  eleventh  point  should  have 
been  given. 
Judgment  reversed.  

NeoLIOENOB  13  QXTESnON  FOR  JlTBT,   ExCEPT  WHERE  THERE  13  No  CON- 

FUCT  in  the  testimony,  and  the  inferences  to  be  drawn  from  it  are  clear  and 
simple:  Schmidt  r.  MeOill,  120  Pa.  St.  405;  ante,  p.  713,  and  note;  Woodtoard 
V.  Shumpp,  120  Pa.  St.  458;  ante,  p.  716. 

Contributory  Neqliqence  Which  is  Proximate  Cause  of  Injury 
will  bar  recovery:  Hurt  v.  St.  Louis  etc.  R'y  Co.,  94  Mo.  255;  4  Am.  St. 
Rep.  374,  and  note. 


EOMMEL    V.   SCHAMBAOHEE. 
[120  Penmstltahia  State,  679.] 

Pbopriktor  of  Saloon  or  Tavern,  Open  for  E!ntertaikment  of  Pub« 
Lie,  13  Bound  to  See  that  One  Who  Enters  13  Protected,  not  only 
from  the  assanlts  or  insidts  of  those  in  his  employ,  but  of  the  dmnken 
and  vicious  men  whom  he  may  choose  to  harbor. 

Proprietor  of  Saloon  is  Liable  for  Injuries  Sustained  by  One  Who 
Enters  therein  and  becomes  intoxicated,  by  reason  of  another,  who 
also  became  intoxicated  there,  and  who,  in  full  view  of  the  proprietor, 
attached  a  piece  of  paper  to  the  former  and  set  it  on  fire. 

Case  bj  William  Rommel,  aged  twenty,  against  Jacob 
Schambacher,  to  recover  damages  for  injuries  sustained  by 
the  plaintiff  while  in  the  defendant's  saloon,  by  reason  of  one 
Edward  Flanagan,  an  occupant  of  the  saloon,  who  attached  a 
piece  of  paper  to  the  plaintiff  and  set  it  on  fire.  The  declara- 
tion charged  a  liability  of  the  defendant,  as  a  tavern-keeper, 
to  the  plaintiff,  as  his  guest,  and  also  charged  a  liability  under 
section  3  of  the  act  of  May  8,  1854,  Pamphlet  Laws,  663,  "To 
protect  certain  domestic  and  private  rights,  and  prevent 
abuses  in  the  sale  and  use  of  intoxicating  drinks,"  which 
provided  that  "  any  person  furnishing  intoxicating  drinks  to 
any  other  person  in  violation  of  any  existing  law,  or  of  the 
provisions  of  this  act,  shall  be  held  civilly  responsible  for  any 
injury  to  person  or  property  in  consequence  of  such  furnish- 
ing, and  any  one  aggrieved  may  recover  full  damages  against 
such  person  so  furnishing  by  action  on  the  case,  instituted  in 
any  court  having  jurisdiction  of  such  form  of  action  in  this 
commonwealth."  The  plaintiff  was  nonsuited,  and  he  now 
brings  error. 

Henry  D.  Wireman,  for  the  plaintiff  in  error. 

Charles  H.  Downing,  for  the  defendant  in  error. 
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Gordon,  C.  J.  From  the  evidence  in  this  case,  we  gather 
the  following  facts:  On  the  evening  of  the  9th  of  August, 
1884,  the  plaintiff,  "William  Rommel,  a  minor,  entered  the 
tavern  of  the  defendant,  Jacob  Schambacher,  and  there  found 
one  Edward  Flanagan;  they  both  became  intoxicated  on 
liquor  furnished  them  by  Schambacher.  Whilst  the  plain- 
tiff was  standing  on  the  outside  of  the  bar,  engaged  in  con- 
versation with  the  defendant,  who  was  on  the  inside  thereof, 
Flanagan  pinned  a  piece  of  paper  to  Rommel's  back  and  set 
it  on  fire.  The  consequence  was  that  Rommel's  clothes  were 
soon  in  flames,  and  before  they  could  be  extinguished  he  was 
very  badly  injured.  He  brought  the  present  suit  to  recover 
damages  from  the  defendant  for  the  injury  thus  sustained. 
The  court  below  adjudged  the  facts  as  stated  above  to  be  in- 
sufficient to  sustain  the  plaintiff's  case,  and  directed  a  non- 
suit.   In  this  we  think  it  made  a  mistake. 

There  is  no  doubt  that  the  defendant,  from  the  position  he 
occupied,  had  a  full  view  of  the  room  outside  of  the  bar,  and 
did  see,  or  might  have  seen,  all  that  was  going  on  in  it.  If, 
in  fact,  he  did  see  Flanagan  setting  fire  to  the  plaintiff,  and 
did  not  interfere  to  protect  his  guest  from  so  flagrant  an  out- 
rage, his  responsibility  for  the  consequences  is  undoubted.  If, 
on  the  other  hand,  he  was  guilty  of  making  Flanagan  drunk, 
or  if  he  came  there  drunk,  and  Schambacher  knew  that  fact, 
he  was  bound  to  see  that  he  did  no  injury  to  his  customers. 
All  this  a  plain  matter  of  common  law  and  good  sense,  and 
does  not  depend  on  the  act  of  1854,  or  any  other  statute. 
Where  one  enters  a  saloon  or  tavern,  opened  for  the  entertain- 
ment of  the  public,  the  proprietor  is  bound  to  see  that  he  is 
properly  protected  from  the  assaults  or  insults,  as  well  of 
those  who  are  in  his  employ  as  of  the  drunken  and  vicious 
men  whom  he  may  choose  to  harbor. 

To  illustrate  the  principle  here  stated  we  need  go  no  further 
than  the  case  of  Pittsburgh  etc.  E.  R.  Co.  v.  Pillow,  76  Pa.  St. 
510;  18  Am.  Rep.  424.  In  the  case  cited,  a  drunken  row  oc- 
curred on  board  one  of  the  defendant's  cars,  and  during  the 
quarrel  a  bottle  was  broken,  and  a  piece  of  the  glass  struck 
the  plaintiff,  a  peaceable  passenger,  in  the  eye,  and  put  it  out; 
held,  that  the  company  was  responsible  for  the  injury  thus 
done.  In  the  opinion  of  this  court  the  following  language  was 
used:  "The  plaintiff  lost  his  eye  through  the  quarrel  of  a  cou- 
ple of  drunken  men,  who  should  not  have  been  permitted 
aboard  the  cars,  or,  if  so  permitted,  should  have  been  so 
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guarded  or  separated  from  the  sober  and  orderly  part  of  the 
passengers  that  no  injury  could  have  resulted  from  their 
brawls."  If,  then,  a  railroad  company  is  liable  for  the  con- 
duct of  drunken  men  who  may  chance  to  board  its  cars,  much 
more  the  tavern-keeper  who  not  only  permits  drunken  men 
about  his  premises,  but  furnishes  liquor  to  make  them  drunk, 
and  who  is  thus  instrumental  in  fitting  them  for  the  accom- 
plishment of  just  such  an  insane  and  brutal  trick  as  that 
disclosed  by  the  evidence  of  the  case  in  hand. 

The  judgment  of  the  court  below  is  now  reversed,  and  a 
new  venire  ordered. 


LlABILITT  OF  OnB  EnOAGEO  IN  PuBLIO  EmPLOTMBNT  TOR  PkBSOKAI.  IN- 
JURIES Sustained  by  Customee  feom  Third  Person. — The  liability  of  a 
master,  whether  engaged  in  a  public  occupation  like  that  of  an  innkeeper  or 
common  csirrier  of  passengers,  or  not,  for  injuries  sustained  through  the 
torts  of  his  servants  is  well  settled:  See  Ware  v.  Barataria  etc.  Canal  Co.,  35 
Am.  Dec.  189,  and  note.  But  the  question  is  entirely  different  where  one 
is  sought  to  be  held  responsible  for  a  tortious  act  committed  by  another  not 
in  his  employment.  If  there  is  any  such  liability,  it  must  be  because  there 
is  some  duty  resting  upon  the  person  sought  to  be  charged  towards  the  in- 
jured person.  The  principal  case  maintains  the  existence  of  such  a  duty  in 
a  saloon  or  tavern  keeper  towards  his  customers;  and  in  doing  so,  it  extends 
a  doctrine  that  has  been  applied  several  times  to  common  carriers  of  passen- 
gers. Thus  in  an  action  against  a  company  engaged  in  the  transportation  of 
persona,  by  a  passenger  who  was  injured  by  the  discharge  of  a  musket  dropped 
on  the  deck  of  the  company's  steamer  by  one  soldier  engaged  in  a  struggle 
with  another  soldier,  Shipman,  J.,  in  charging  the  jury,  said:  "The  defend- 
ants were  bound  to  exercise  the  utmost  vigilance  and  care  in  maintaining 
order  and  guarding  the  passengers  against  violence  from  whatever  source 
arising,  which  might  reasonably  be  anticipated  or  naturally  be  expected  to 
occur,  in  view  of  all  the  circumstances,  and  of  the  number  and  character  of 
the  persons  on  board":  Flint  v.  Nortoich  etc  Transp.  Co.,  6  Blatchf.  158;  34 
Conn.  554;  affirmed  in  13  Wall.  3.  This  is  generally  regarded  as  a  correct 
statement  of  the  law:  See  Cooley  on  Torts,  645;  Schouler's  Bailments  and 
Common  Carriers,  sec.  643;  Thompson's  Carriers  of  Passengers,  308;  com- 
pare 2  Shearman  and  Redfield  on  Negligence,  sec.  512;  and  see  Ooddard  v. 
Cfrand  Trunk  R'y,  57  Me.  202,  213,  2  Am.  Rep.  39,  41,  per  Walton,  J., 
adopted  in  Slierley  v.  Billings,  8  Bush,  147,  152,  Chicago  etc  R.  R.  v.  Flex- 
man,  103  111.  546,  550,  Stewart  v.  Brooklyn  etc.  R.  R.,  90  N.  Y.  588,  591, 
43  Am.  Rep.  185,  186.  The  court  further  held  that  the  company  was  not 
excused  from  liability  by  the  fact  that  it  was  compelled  by  the  government 
to  receive  the  soldiers  on  board,  and  that  they  were  in  charge  of  officers; 
certainly  not  after  it  had  voluntarily  received  the  plaintiff  aa  a  passenger, 
-without  notice  to  him  of  the  enforced  presence  of  the  soldiers.  In  the  recent 
case  of  adcago  etc.  R.  R.  v,  Pillsbury,  123  HI.  9,  5  Am.  St.  Rep.  483,  it  was 
said  that  so  far  as  the  machinery  and  cars,  the  fitness  of  the  road-bed,  and 
the  competency  tmd  faithfulness  of  the  servsmts  employed  were  concerned, 
a  carrier  of  passengers  by  railway  is  obliged  to  use  the  highest  reasonable 
and  practical  skill,  care,  and  diligence;  but  as  to  the  dangers  and  perils  not 
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Incident  to  the  ordinary  mode  of  travel,  the  liability  is  less  stringent.  The 
carrier  must  omit  no  care  to  discover  and  prevent  injuries  to  passengers  from 
dangers  not  incident  to  the  ordinary  mode  of  travel  that  is  reasonable  and 
practicable.  The  degree  of  care  to  be  observed  must  depend  in  a  large  meas- 
ure upon  the  attendant  circumstances.  In  many  cases,  if  the  carrier 
observed  ordinary  care  and  diligence  to  discover  and  prevent  injuries  to 
passengers  from  such  causes,  it  would  be  exonerated  from  liability;  while  in 
other  cases,  and  under  other  circumstances,  it  would  be  the  duty  of  the  car- 
rier to  exercise  the  utmost  care,  skill,  and  diligence  to  protect  the  passengers 
from  such  injuries,  so  far  as  the  same,  by  the  exercise  of  such  care,  skill,  and 
diligence,  could  have  been  reasonably  and  practicably  foreseen  and  antici- 
pated in  time  to  prevent  injury.  In  no  case  must  the  carrier  expose  the 
passenger  to  extrahazardous  dangers  that  might  readily  be  discovered  or 
anticipated  by  all  reasonable,  practicable  care  and  diligence.  Perhaps  there 
is  no  essential  difference  between  these  views  and  those  of  Shipman,  J., 
quoted  above.  It  was  therefore  held  that  the  carrier  was  liable  for  injuries 
inflicted  on  a  passenger  by  a  mob,  consisting  of  striking  workmen,  enraged 
against  non-union  men  employed  in  certain  iron-works,  the  latter  having 
been  taken  on  the  same  train  and  in  the  same  cars  with  the  passengers,  the 
existence  of  the  mob  being  well  known,  the  liability  to  attack  such  as  might 
reasonably  havo  been  inferred,  and  the  carrier  not  having  taken  proper  pre- 
cautions for  the  protection  of  the  passengers.  Magruder,  J.,  and  Shelton, 
C  J.,  dissented,  adhering  to  the  view  of  the  court  on  the  original  hearing. 
In  conformity  to  the  foregoing,  it  has  also  been  held  that  a  common  carrier 
of  passengers  is  bound  to  see  that  no  harm  comes  to  a  passenger  from  a  fel- 
low-passenger, whose  conduct  and  condition  clearly  show  that  he  is  a  dan- 
gerous person,  and  likely  to  injure  the  other  passengers:  Kinjv.  Ohio  etc.  li'y, 
22  Fed.  Rep.  413.  It  is  the  duty  of  the  employees  of  the  company  in  charge 
of  the  train  to  keep  such  a  person  in  close  custody  and  disarm  him,  or  re- 
move him  from  the  train:  See  Vinton  v.  Middlesex  R.  R.,  1\  Allen,  304;  91 
Am.  Deo.  714,  and  note;  Railway  Co.  v.  Valleley,  32  Ohio  St.  345;  30  Am. 
Rep.  601;  Lemont  v.  Washington  etc.  R.  R.,1  Mackey,  180;  47  Am.  Rep.  238; 
Atchison  etc.  R.  R.  v.  Weber,  33  Kan.  543;  52  Am.  Rep.  643.  The  employees 
of  a  railroad  company  constitute  the  police  of  the  train,  and  the  passenger, 
from  the  moment  he  enters  the  car,  is  entitled  to  look  to  them  for  protection 
in  cases  of  assault  growing  out  of  the  disorderly  conduct  of  another  passen- 
ger or  passengers:  Flannery  v.  Baltimore  etc.  R.  R.,  4  Mackey,  111.  So  if  the 
conductor  and  brakeman  of  a  train  conspire  with  passengers  thereon  to  re- 
move a  colored  passenger  from  a  car,  in  which  he  had  a  right  to  be,  or  see 
Buch  passengers  remove  him,  and  make  no  effort  to  prevent  it,  or  make  no 
effort  to  repair  the  mischief  by  restoring  him  to  hia  seat,  the  company  will  be 
liable:  Murphy  v.  Western  etc.  R.  R.,  23  Fed.  Rep.  637;  and  asomewhat  sim- 
ilar case  is  Britton  v.  Atlanta  etc.  R%  88  N.  C.  536;  43  Am.  Rep.  749.  In 
New  Orleans  etc.  R.  R.  v.  Burlce,  53  Miss.  200,  24  Am.  Rep.  689,  the  plaintiff, 
a  passenger  on  the  defendant's  cars,  was  assaulted  by  other  passengers,  and 
appealed  to  the  conductor  for  protection.  The  conductor,  after  asking  the 
assailants  to  desist,  became  frightened  and  ran  away,  and  made  no  further 
effort  to  protect  the  plaintiff,  who  was  thereupon  beaten  and  injured.  It  was 
held  that  the  conductor  having  failed  to  use  the  means  at  his  disposal  to  pro- 
tect the  plaintiff,  the  defendant  was  liable.  So  in  Pittsburg  etc  R.  R.  v.  Ptf> 
low,  76  Pa.  St.  510,  18  Am.  Rep.  424,  a  passenger  on  a  railway  train  was 
injured  through  a  quarrel  between  two  drunken  men,  who  were  also  paoen- 
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gen.  The  conductor  of  the  train  witnessed  the  quarrel,  but  refused  to  inter* 
fere.  It  was  held  that  the  company  was  presumptively  negligent,  and  liable 
for  the  injury.  So,  also,  while  a  carrier  of  passengers  is  not  responsible  for 
the  negligent  acts  of  the  passengers  to  the  same  extent  as  for  its  own  ser- 
rants,  it  is  held  bound  to  use  the  utmost  skill  and  care  of  prudent  men  ia 
taking  precautions  to  prevent  any  passenger  from  being  injured  by  the  igno- 
rant, negligent,  or  reckless  acts  of  other  passengei-s:  Simmons  v.  I^ew  Bed- 
ford etc  Steamboat  Co.,  97  Mass.  369;  93  Am.  Deo.  99.  A  declaration  which 
alleges  that  the  plaintifi^  while  a  passenger  on  one  of  the  defendant's  horse- 
cars,  was  injured  by  two  men  fighting  thereon,  through  the  defeudaut'u  neg- 
ligence in  failing  to  provide  any  conductor  to  preserve  order  on  the  car,  and 
through  the  driver's  negligence  in  failing  to  suppress  the  fight  or  eject  the 
combatants,  or  otherwise  to  come  to  the  plaintiff's  assistance,  or  interfere  to 
preserve  order,  is  good  on  demurrer:  HoUt/  v.  Atlanta  Street  S.  R.,  61  G«. 
215;  34  Am.  Hep.  97. 

On  the  other  hand,  a  carrier  is  not  responsible  for  the  results  of  a  sudden, 
unlocked  for,  and  violent  attack  committed  by  a  passenger  on  a  fellow-pas- 
senger, although  the  assailant  was  intoxicated,  and  had  addressed  insulting 
remarks  to  his  fellow-passengers,  but  remained  quiet  after  being  admonished 
by  the  conductor:  Putnam  v.  Broadtoay  etc.  R.  R.,  55  N.  Y.  108;  14  Am.  Rep. 
190;  nor  is  a  carrier  liable  for  injuries  caused  during  a  fight  between  a  mob 
or  riotous  crowd,  which,  at  a  regular  station,  rushed  upon  the  cars  in  such 
numbers  as  to  defy  the  power  of  the  conductor  to  resist:  Pittsburgh  R.  R.  v. 
Binds,  53  Pa.  St.  512;  91  Am.  Dec.  224;  although  if  the  conductor,  with  the 
forces  at  his  command,  could  have  resisted  and  prevented  the  fight  or  the 
entry  of  the  improper  persons,  knowing  them  to  be  such,  upon  the  train, 
the  rule  might  have  been  different;  nor  is  a  railroad  company  liable  in  damages 
to  a  female  passenger  on  account  of  vulgar  and  profane  language,  indecent 
exposure  of  person,  and  other  disorderly  conduct  by  intruders  at  a  station 
while  the  plaintiff  was  waiting  the  arrival  of  a  train,  of  which  conduct  the 
company  did  not  know  nor  have  reason  to  anticipate:  Batton  v.  South  and 
NoHh  Alabama  R.  R.,  77  Ala.  591;  54  Am.  Rep.  80. 

It  should  also  be  noticed  that  a  carrier  of  passengers  is  not  liable  for  every 
kind  of  injury  sustained  by  a  passenger  from  third  persons.  Thus  where  a 
passenger  carries  articles  of  great  value  upon  his  person  without  notice  to  or 
knowledge  of  the  carrier,  and  they  are  violently  taken  from  him  by  robbers, 
the  carrier  is  not  liable  therefor  in  the  absence  of  gross  negligence  or  fraud, 
although  the  carrier  was  negligent  in  the  exercise  of  its  duty  in  protecting 
the  passenger  from  violence:  Weeha  v.  New  York  etc.  R.  R.,  72  N.  Y.  60;  28 
Am.  Rep.  104;  although  in  Smith  v.  Wilson,  31  How.  Pr.  272  (U.  S.  Dist.  Ct. 
South.  Dist.  Ala.),  it  was  held  that  when  the  master  of  a  coast  steamer  suf- 
fered a  notorious  gambler,  a  passenger  on  his  vessel,  to  decoy  a  young  man 
eighteen  years  of  age,  also  a  passenger,  into  playing  upon  a  "sweat-cloth,** 
by  which  the  latter  lost  $750  belonging  to  his  widowed  mother,  the  master 
was  liable  in  admiralty,  at  the  suit  of  the  mother,  for  the  whole  amount  of 
money  and  interest. 

Whether  these  rulings,  which  are  largely  based  on  the  high  degree  of  care 
and  diligence  required  of  common  carriers  towards  their  passengers,  will  be 
applied  with  the  same  strictness  to  innkeepers,  saloon-keepers,  and  the  like, 
as  in  the  principal  case,  is  by  no  means  evident.  Innkeepers  are  truly  in  the 
exercise  of  a  publio  employment,  like  common  carriers  of  goods  and  of  pas- 
sengers; but  they  are  certainly  not  insurers  of  the  safety  of  the  persons  of 
their  guests,  no  more  than  are  common  carriers  insurers  of  the  personal 
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safety  of  their  passengers,  however  they  may  be  with  respect  to  the  gooda  or 
the  baggage  of  the  gaests  or  passengers,  as  the  case  may  be;  nor  hare  the 
anthorities  yet  gone  so  far  as  to  impose  the  same  degree  of  responsibility 
upon  innkeepers  as  upon  carriers  of  passengers  concerning  personal  safety: 
See  Schouler  on  Bailments  and  Common  Carriers,  sec.  323.  It  seems  to  ua 
that,  as  regards  this  question,  there  is  no  essential  difference  between  an 
innkeeper  and  a  saloon,  boarding-house,  or  lodging-house  keeper,  nor  be- 
tween the  latter  and  any  ordinary  store-keeper.  Each,  undoubtedly,  is 
bound  to  have  a  reasonably  safe  place  for  entertainment  or  the  exhibition  of 
goods,  and  should  exercise  a  reasonable  amount  of  care  for  the  protection  of 
his  guests  and  customers:  See  Gilbert  v.  Hoffman,  66  Iowa,  205;  55  Am.  Rep. 
263,  and  note.  If,  therefore,  there  is  any  reasonable  apprehension  of  danger 
from  third  persons,  or  if  personal  injuries  from  third  persons  could  have  been 
prevented  by  the  exercise  of  reasonable  care  and  diligence,  the  proprietor 
might  be  guilty  of  negligence  for  his  failure  to  use  it,  and  consequently  re- 
■ponsible  in  damages.  The  result  reached  by  the  principal  case  upon  ihe 
facts  ia  unqnestionaly  correct,  however  the  reasoning  may  be. 


Hollow  AY  v,  Jaoobt. 

[lao  Pennsylvania  State,  583.] 
IVPTOED  Wabuantt  THAT  CoBN  IS  GooD  AST)  SALABLE  EXISTS  where  One 
to  whom  another  has  offered  to  sell  a  car-load  of  com  wrote  that  h* 
would  give  a  certain  price  per  bushel  for  it,  "provided  it  is  good,  sala- 
ble com,"  and  the  seller  replied  that  he  would  accept  the  offer  "  for  one 
car-load  of  com." 

Action  originally  brought  before  a  justice  of  the  peace  by 
J.  P.  Holloway,  trading  as  J.  F.  Holloway  &  Co.,  against  C. 
Jacoby,  to  recover  $118.72,  the  amount  the  plaintiff  had  lost 
on  a  resale  of  a  car-load  of  corn  purchased  by  the  plaintiff  of 
the  defendant.  The  justice  gave  judgment  for  the  plaintiff. 
On  appeal,  the  matter  was  submitted  to  a  referee,  who  found 
that  the  defendant,  who  resided  at  Kerrsville,  offered  by  letter, 
on  March  19,  1884,  to  sell  the  plaintiff,  residing  at  Phoenix- 
ville,  a  car-load  of  corn.  The  plaintiff  accepted  the  offer  by 
letter,  the  next  day,  as  follows:  "Your  favor  of  19th  is  received 
and  noted.  We  will  give  53c.  per  bus.  for  the  car  corn,  pro- 
vided it  is  good,  salable  corn.  If  you  accept,  consign  to  Col- 
legeville,  Pa.,  care  P.  &  R.,  at  Harrisville."  The  defendant, 
on  the  day  following,  responded:  "Yours  of  the  20th  to  hand, 
contents  noted.  Will  accept  your  offer  for  one  car-load  of  corn, 
which  I  ship  to-morrow."  On  the  same  day  the  defendant 
shipped  to  the  plaintiff  a  car-load  of  corn,  and  drew  on  him 
for  the  price,  $283,  which  the  plaintiff  paid.  When  the  com 
reached  its  destination,  on  March  27,  1884,  it  was  found  that 
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a  large  portion  of  it  was  heated  and  spoiled.  The  plaintiflf 
separated  the  good  from  the  damaged,  and  sold  it  in  lots  for 
the  best  price  obtainable,  losing  thereby  the  amount  involved 
in  this  action.  The  corn  must  have  been  spoiled  prior  to 
shipment.  It  was  not  probable  that  it  could  have  spoiled 
during  the  six  days  of  transportation  in  March.  It  did  not 
appear  that  the  defendant,  or  those  who  loaded  the  corn,  knew 
of  its  damaged  condition.  The  plaintiff  gave  no  notice  to  the 
defendant  until  after  the  sale,  and  two  months  after  the  de- 
livery of  the  corn.  The  referee's  conclusions  were,  that  there 
was  no  warranty,  express  or  implied;  and  there  being  no  de- 
ceit or  fraudulent  representation,  the  plaintiff  had  no  ground 
of  action.  Judgment  having  been  entered  for  the  defendant, 
the  plaintiff  brought  this  writ. 

W.  R.  Murphy  and  John  T.  Stuart^  for  the  plaintiff  in  error. 

8.  Hepburn,  Jr.,  and  Henderson  and  Hays,  for  the  defendant 
in  error. 

Paxson,  J.  The  learned  referee  has  found  that  there  was  no 
warranty  in  this  case.  If  he  is  right  in  this,  his  conclusions 
are  correct  and  his  judgment  must  stand. 

The  defendant  offered  by  letter  to  sell  the  plaintiff  a  car- 
load of  com.  The  plaintiff  accepted  it  in  these  words:  "Your 
favor  of  19th  is  received  and  noted.  We  will  give  fifty-three 
cents  per  bushel  for  the  car  corn,  provided  it  is  good,  salable 
corn.  If  you  accept,  consign  to  CoUegeville,  Pennsylvania," 
etc.  The  defendant  replied:  "Will  accept  your  offer  for  one 
car-load  of  corn,"  etc.  The  acceptance  of  plaintiff's  offer  was 
an  agreement  to  send  him  a  car-load  of  good,  salable  com,  and 
not  a  car-load  of  corn  generally,  without  any  regard  to  quality, 
as  was  assumed  by  the  referee.  The  fact  was  found  that  a  large 
portion  of  the  com  was  spoiled  when  delivered.  It  had 
heated  during  transportation,  or  prior  thereto.  It  is  diflBcult 
to  see  how  this  could  have  occurred  during  the  six  days  re- 
quired for  the  transportation,  as  it  was  shipped  in  March;  but 
with  this  we  have  nothing  to  do,  and  upon  this  point  we  accept 
the  finding  of  the  referee.  We  are  of  opinion  that  there  was 
an  implied  warranty  that  the  com  was  good,  salable  corn.  It 
was  this  the  plaintiff  bought,  and  the  corn  delivered  was  not 
of  this  description.  Much  of  it  was  so  badly  damaged  as  to 
be  almost  worthless.  The  plaintiff  sold  it  as  best  he  could, 
and  brought  this  action  to  recover  the  amount  of  bis  loss.   We 
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are  of  opinion  he  is  entitled  to  recover.    In  the  case  of  a  war- 
ranty a  redelivery  is  not  necessary:    Borrehina  v.  Bevan^  3 
Rawle,  23;  23  Am.  Dec.  85. 
Judgment  reversed,  and  a  procedendo  awarded. 

In  Exkcutoet  Contract  for  Salb  ov  Personal  Pkopertt,  Law  Im- 
7LIBS  that  article  shall  be  of  merchantable  quality  without  express  stipula- 
tion:  Seed  v.  Randall,  29  N.  Y.  358;  86  Am.  Deo.  805,  and  note  812-3U| 
Jonu  V.  George,  66  Tex.  149;  42  Am.  Rep.  689. 


Ellis  v.  American  Academy  op  Music. 

[120  Pennsylvania  Statk,  608.] 

Dbxiendant  is  Action  on  Case  for  NciaANcs  cannot  Object  on  Error 
THAT  Declaration  should  have  Set  Forth  Previous  Verdict  and 
Judouent  recovered  by  the  plaintiff  against  the  defendant  for  the  erec- 
tion and  continuance  of  such  nuisance,  and  then  have  charged  a  continue 
ance  of  the  nuisance,  instead  of  cliarging  its  erection  as  at  a  time 
subsequent  to  such  verdict  and  judgment  and  its  continuance  from  that 
time,  where  he  waived  the  objection  by  going  to  trial  on  a  plea  of  not 
guilty,  instead  of  pleading  the  former  recovery  in  bar,  and  where  he  was 
not  injured,  because  under  the  plea  he  was  not  prevented  from  setting 
up  such  recovery  as  a  bar  to  a  recovery  for  the  original  erection,  and  the 
plaintiff  was  allowed  to  recover  only  for  the  continuance. 

ONa  is  Entitled  to  Damages  fob  Continuance  of  Nuisance,  established 
by  a  former  verdict  and  judgment,  although  the  continuance  of  the  ob- 
structions causing  the  nuisance  did  not  materially  injure  him. 

PuNmvB  Damages  for  Continuance  of  Nuisance  mat  be  Given  by 
JuRT,  in  an  action  brought  after  a  former  recovery  by  the  plaintiff  against 
the  defendant. 

Gate  Closing  Private  Alley,  and  Roof  Covering  It,  may  be  Properly 
Assumed  to  be  Nuisances  per  Se  by  the  court  in  its  charge  to  the 
jury,  in  an  action  to  recover  damages  for  the  continuance  of  the  same  aa 
nuisances,  brought  by  one  adjoining  owner  against  another,  to  whose 
lands  the  alley  was  made  appurtenant,  after  a  former  recovery  by  the 
plaintiff  against  the  defendant,  the  erections  having  been  made  after  the 
grant  to  the  plaintiff^  and  without  his  consent. 

Owners  of  Lands  Bounded  on  Private  Alley,  Who  have  Free  Usk 
THEREOF,  have  Same  Rights  THEREIN  that  the  public  has  in  its  high- 
ways; and  if  the  alley  is  vacated,  the  soil  belongs  to  them  as  tenants  in 
common. 

Case,  brought  December  4,  1885,  by  the  American  Academy 
^f  Music  against  John  Ellis,  to  recover  damages  for  the  alleged 
obstruction  of  a  right  of  way.  The  first  and  second  counts  of 
the  declaration  alleged  that  the  defendant,  on  November  3, 
1884,  and  on  divers  other  days  and  times  between  that  day 
4ind  the  commencement  of  the  action,  wrongfully  and  inju- 
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riously  placed  and  erected  divers  doors,  gates,  shedding,  boards, 
piles  of  manure,  and  other  materials  over  certain  alleys,  which 
were  and  still  are  greatly  obstructed  thereby.  The  defendant 
pleaded  not  guilty.  It  appeared  that  the  plaintiff  owned  two 
lots  fronting  on  the  south  side  of  Locust  Street,  in  the  city  of 
Philadelphia,  and  extending  backward  from  the  street  to  the 
north  side  of  a  private  alley,  ten  feet  wide,  running  east  and 
west,  and  leading  in  to  another  alley  of  the  same  width,  lead- 
ing southward  into  Lardner  Street.  The  defendant  also  owned 
a  lot  or  lots  abutting  on  the  alley,  opposite  the  plaintiflf's  lots, 
on  which  he  had  erected  a  stable.  By  the  several  deeds  under 
which  the  parties  claimed,  the  lots  of  each  were  bounded  on 
this  alley,  "  with  the  free  use,  right,  liberty,  and  privilege  of 
the  said  ten-feet-wide  alleys  or  courts,  as  passage-ways  and 
watercourses,  with  or  without  horses,  cattle,  carts,  and  car- 
riages, at  all  times  forever,  in  common  with  the  owners,  ten- 
ants, and  occupiers  of  other  lots  bounding  thereon."  The 
defendant  had  set  some  posts  in  the  alley,  and  erected  a  shed 
over  it.  A  gate  across  the  alley,  erected  by  some  one  after  the 
parties  had  become  the  owners  of  their  respective  lots,  had 
been  removed  by  the  defendant,  and  was  closed  by  him  nights. 
It  was  also  claimed  that  the  defendant  cleaned  his  horses  in 
the  alley,  and  had  used  it  for  a  place  of  deposit  of  manure. 
An  action  had  been  brought  by  the  plaintiflf  against  the  de- 
fendant, at  No.  3,  September  term,  1884,  for  the  erection  of  the 
obstructions  on  January  1,  1880,  and  their  continuance  from 
that  time  up  to  the  bringing  of  that  suit  on  October  80,  1884, 
which  resulted  in  a  verdict  and  judgment  for  the  plaintiff  for 
ten  dollars  damages,  and  costs.  The  plaintiff  had  a  verdict 
for  four  hundred  dollars,  and  judgment  having  been  entered 
thereon,  the  defendant  took  this  writ,  assigning  as  error  that  the 
court  charged:  1.  That  if  the  alley  should  be  vacated  at  any 
time,  the  soil  of  it  would  go  in  equal  parts  to  the  adjoining  own- 
ers, unless  it  appeared  that  the  soil  was  contributed  more  by 
one  adjoining  owner  than  the  other;  2.  That  parties  having 
the  use  of  an  alley  which  is  free  and  unobstructed  are  entitled 
to  the  same  use  of  it  that  the  public  is  entitled  to  on  its  high- 
ways, and  it  was  wrong  for  a  private  owner  to  shed  over  an 
alley  if  the  other  owners  objected,  no  matter  if  they  are  not 
injured  to  any  considerable  extent;  3.  That  the  shed  was  a 
legal  obstruction,  such  as  a  court  of  equity,  in  view  of  the  fact 
that  there  had  been  a  previous  verdict  upon  the  same  state  of 
affairs,  would  have  compelled  the  defendant  to  take  down; 
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4.  That  the  gate,  having  been  erected  after  the  parties  had 
become  the  owners  of  their  respective  lots,  was  erected  subject 
to  objection  by  any  person  who  did  not  consent  to  it;  5.  That 
the  deeds  gave  no  such  privilege  as  cleaning  horses,  and  the 
owner  of  an  alley  had  no  right  to  turn  it  into  a  stable-yard; 
6.  That  if  the  defendant  made  use  of  the  alley  for  a  stable- 
yard,  he  was  liable  therefor;  7.  That  the  shedding  was  an  ob- 
etruction  for  which  the  plaintifif  was  entitled  to  a  verdict; 
8.  That  the  gate  was  such  an  obstruction  as  entitled  the  plain- 
tiff to  a  verdict,  and  it  was  nothing  that  the  inconvenience  was 
small;  9.  That  the  plaintiff  might  complain  that  in  case  of  fire 
the  firemen  would  have  to  tear  down  the  shed  before  they 
could  use  a  stream  of  water;  10.  That  the  use  the  defendant 
made  of  the  gate,  together  with  the  shed,  might  in  time  ripen 
into  a  right,  by  reason  of  which  he  would  claim  the  entire 
ownership  of  the  alley  as  part  of  the  stable-yard;  11.  That  a 
former  action  established  the  plaintiff's  rights,  and  therefore 
he  was  entitled  to  a  verdict;  12.  That  for  continuing  the  nui- 
sance after  a  verdict  for  the  plaintiff  in  a  former  action  for 
the  same  injury,  he  was  entitled  to  recover  such  damages  as 
would  punish  the  defendant  and  compel  him  to  abate  the  nui- 
sance. There  were  also  certain  points  of  the  defendant  refused, 
which  it  is  unnecessary  to  notice. 

George  Junkin,  for  the  plaintiff  in  error. 

George  W.  Biddle  and  A.  Sydney  Biddle^  for  the  defendant 
in  error. 

Gordon,  C.  J.  This  was  an  action  on  the  case  brought  by 
the  American  Academy  of  Music  against  John  Ellis  for  the 
alleged  obstruction  of  the  plaintiff's  right  of  way  over  and 
upon  two  certain  private  ways  or  alleys  adjacent  to  and  ap- 
purtenant to  the  plaintiff's  premises.  The  plaintiff's  right  to 
the  free  and  unobstructed  use  of  the  said  alleys  was  estab- 
lished by  a  previous  verdict  and  judgment  rendered  in  a  suit 
between  the  same  parties,  and  found  in  the  records  of  the 
common  pleas,  No.  3,  of  the  said  county,  at  No.  3,  September 
term,  1884,  so  that  we  need  seek  no  further  for  the  plaintiff's 
right.  The  principal  obstructions  complained  of  in  that  case 
were  the  erection  by  the  defendant  of  a  shed  over  one  of  the 
alleys,  and  the  closing  of  it  by  one  or  more  gates.  The  pres- 
ent action  is  substantially  for  the  continuance  of  the  same 
nuisance,  though  the  narr.  also  charges  the  erection  of  the 
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eame.     As  this  forms  the  ground  of  one  of  the  exceptions,  we 
may  as  well  consider  it  before  proceeding  further. 

The  counsel  for  the  plaintiff  in  error  alleges  correctly  that 
the  narr.,  in  two  of  its  counts,  is  for  the  erection  of  the  obstruc- 
tions on  November  3,  1884,  and  their  continuance  from  that 
date  up  to  the  bringing  of  the  suit  on  December  4, 1885;  whilst 
the  narr.  in  the  first  suit  charges  for  the  erection  of  the  obstruc- 
tions on  January  1, 1880,  and  their  continuance  from  that  time 
up  to  the  bringing  of  that  suit  on  October  30, 1884.  He  hence 
urges  that  the  narr.  in  the  present  suit  is  in  fault,  in  this,  that 
it  should  have  set  forth  the  previous  verdict  and  judgment, 
and  then  charged  a  continuance  of  the  nuisance.  Certainly 
the  rules  of  strict  pleading  require  what  is  here  stated;  but 
what  then?  The  defendant  was  not  injured  thereby.  Had 
the  objection  been  made  during  the  trial,  the  defect  might 
have  been  cured  by  an  amendment,  and,  at  all  events,  he  was 
not  prevented  from  setting  up  the  former  judgment  by  way  of 
estoppel  to  a  recovery  of  damages  for  the  original  erection. 
Moreover,  had  the  defendant  chosen  to  take  advantage  of  the 
former  recovery,  he  should  have  pleaded  it  in  bar,  but  instead 
of  this,  he  chose  to  go  to  trial  on  the  plea  of  not  guilty,  and  so 
waived  the  defect.  In  this,  the  case  is  very  similar  to  that  of 
Smith  V.  Elliotty  9  Pa.  St.  345,  where,  under  the  same  defect  in 
the  declaration,  a  like  objection  was  not  only  made  but  sus- 
tained in  the  court  below.  We  however  held  the  ruling  to  be 
erroneous,  and  Mr.  Justice  Rogers,  in  delivering  the  opinion  of 
this  court,  said:  "The  defendant,  instead  of  pleading  the  for- 
mer recovery  in  bar  of  the  action,  pleads  the  general  issue.  It 
is  not  denied  that  the  defendant  may  give  in  evidence  a  for- 
mer recovery  in  an  action  on  the  case  for  a  nuisance  under  the 
plea  of  not  guilty,  but  it  is  not,  as  the  court  ruled,  conclusive." 
A  similar  mistake  was  committed  by  the  court  of  common 
pleas  in  the  case  of  Fell  v.  Bennett,  110  Pa.  St.  181,  and  was 
corrected  here.  These  cases  rule  the  point  in  controversy,  and 
sustain  the  court  below.  Nor  was  the  defendant  injured 
thereby,  for  of  the  previous  verdict  he  had  all  the  advantage 
to  which,  under  his  plea,  he  was  entitled,  since  the  plaintiff 
was  allowed  to  recover  only  for  the  continuance  of  the 
nuisance. 

As  most  of  the  remaining  assignments  are  altogether  with- 
out merit,  we  will  pass  them,  and  notice  but  one  or  two  of  the 
others. 

It  is  alleged  that  the  obstructions  did  not  materially  injure 
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the  plaintiflf,  and  therefore  no  damages  were  recoverable.  But 
as  they  were  a  constant  challenge  to  the  plaintiff's  right  to 
have  a  free  and  unobstructed  way  over  the  alleys,  and  also  in 
view  of  the  fact  that  a  recovery  was  had  for  the  erection  of  the 
nuisance,  this  doctrine  cannot  be  entertained.  If  there  was 
no  injury  to  the  plaintiff,  there  could  be  no  nuisance,  for  the 
very  definition  of  a  nuisance  is,  "  anything  that  unlawfully 
works  hurt,  inconvenience,  or  damage";  but  the  former  ver- 
dict conclusively  established  the  fact  that  the  original  obstruc- 
tions came  within  the  definition  here  given,  and  if  the  erections 
when  first  made  were  nuisances,  how  can  the  conclusion  be 
avoided  that  their  continuance  must  be  injurious?  In  McCoy 
V.  Danley,  20  Pa.  St.  85,  57  Am.  Dec.  680,  we  held  that  in  an  ac- 
tion for  the  continuance  of  a  nuisance  by  means  of  a  mill-dam, 
the  plaintiff  was  entitled  to  such  punitive  damages  as  would 
compel  the  defendant  to  abate  the  nuisance,  and  this  though 
the  erection  was  of  great  value  to  the  defendant,  and  the  dam- 
age to  the  plaintiff  inconsiderable.  This,  however,  is  but  the 
restatement  of  a  doctrine  as  old  as  the  common  law:  no  man 
may  trespass  upon  another's  right,  however  insignificant  that 
right  may  be.  On  both  reason  and  authority,  therefore,  the 
assignment  under  consideration  cannot  be  sustained.  We 
may  here  also  call  attention  to  the  fact  that  this  case  disposes 
of  the  exception  which  impugns  the  instruction  that  the  jury 
might  give  punitive  damages. 

Again,  it  is  urged  that  the  learned  judge  erred  in  assuming 
that  the  gate  closing  the  alley,  and  the  roof  covering  it,  were 
per  se  nuisance.  But  how  could  he  assume  anything  else  in 
in  the  face  of  the  former  verdict?  A  gate  may  or  may  not  be 
an  obstruction,  depending  upon  circumstances,  which  were,  in 
this  case,  properly  defined,  and  left  to  the  jury.  A  grant  of  a 
way,  on  which,  at  the  time  of  the  said  grant,  a  gate  is  used,  and 
the  grantee  suffers  it  to  remain  an  indefinite  length  of  time, 
must  be  construed,  as  was  held  in  Connery  v.  Brooke,  73  Pa.  St. 
80,  to  have  been  taken  subject  to  that  encumbrance. 

But  clearly  this  rule  cannot  be  applied  to  a  case  such  as  the 
present,  where,  at  the  time  of  the  grant,  there  was  no  such 
obstruction,  for  otherwise  the  co-grantee  would  have  the  power 
to  alter  the  conditions  of  the  grant  at  any  time  he  might  see 
fit  so  to  do.  The  same  rule  must  apply  to  the  covering  of  the 
alley.  Not  only  did  the  former  verdict  determine  the  char- 
acter of  the  erection,  but  without  it,  the  question  would  nat- 
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urally  arise,  By  what  authority  did  Ellis  undertake,  without 
the  assent  of  the  academy,  to  make  use  of  the  way  in  this 
manner?  It  is  true,  the  owner  of  the  fee  may  use  the  servient 
soil  as  he  pleases,  so  that  he  does  not  interfere  with  the  right 
of  his  grantee,  but  Ellis  was  not  the  owner  of  the  fee,  and 
hence  could  not  arrogate  to  himself  the  rights  of  such  owner. 
The  right,  whether  in  the  fee  or  only  in  the  way,  was  common 
to  both  parties,  so  that  neither,  without  the  assent  of  the  other, 
had  the  right  to  alter  the  character  of  the  alley  in  any  par- 
ticular. Nor  did  the  court  err  in  charging  that  parties  who 
are  entitled  to  a  free  use  of  an  alley  have  the  same  right  in 
it  that  the  public  has  in  its  highways,  and  that  if  the  way  in 
this  case  were  vacated,  the  soil  would  belong  to  the  plaintiff 
and  defendant  as  tenants  in  common.  By  the  several  grants 
to  these  parties,  their  properties  were  not  only  bounded  on  the 
alley  in  controversy,  but  it  was  made  appurtenant  to  those 
properties.  Nothing,  therefore,  was  left  in  the  owner,  and  if 
the  fee  did  not  vest  in  these  grantees,  it  is  hard  to  tell  where 
it  is.  The  case  is  very  much  like  that  of  Holmes  v.  Billing' 
ham,  7  Com.  B.,  N.  S.,  329,  in  which  Cockburn,  C.  J.,  says: 
"The  direction  complained  of  is,  that  the  learned  judge  told 
the  jury  that  there  was  a  presumption  in  the  case  of  a  private 
way  or  occupation  road  between  two  properties,  that  the  soil 
of  the  road  belongs  usque  ad  medium  to  the  owners  of  the  ad- 
joining property  on  either  side.  That  proposition,  subject  to 
the  qualification  which  I  shall  presently  mention,  and  which, 
I  take  it,  was  necessarily  involved  in  what  afterwards  fell  from 
the  learned  judge,  is,  in  my  opinion,  a  correct  one.  The  same 
principle  which  applies  to  a  public  road,  and  which  is  the 
foundation  of  the  doctrine,  seems  to  me  to  apply  with  equal 
force  to  the  case  of  a  private  road."  As  the  doctrine  here 
stated  seems  to  be  reasonable  and  sound,  we  cannot  under- 
stand why  we  should  not  adopt  it.  It  seems  to  be  admitted 
that,  were  the  alley  public,  its  vacation  would  vest  in  each  of 
the  parties  the  unencumbered  one  half  of  the  fee  in  severalty, 
and  why  this  should  not  apply  to  a  private  way,  where,  just 
as  in  the  case  of  a  public  way,  by  the  grant  it  was  made  ap- 
purtenant to  the  several  properties,  we  cannot  understand. 
Without  dwelling  further  on  the  assignments  of  error,  we  are 
led  to  the  conclusion  that  in  no  particular  was  there  a  mistrial 
in  the  court  below. 

The  judgment  is  afl&rmed. 
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Former  Recovery  for  Nuisance  does  not  Bab  a  Scbsbquent  Eecov- 
ERT  for  the  continuance  of  the  same  nuisance:  Byrne  v.  Minneapolis  etc.  R'jf 
Co.,  Minn.  1888. 

Exemplary  Damages  may  be  Recovered  whebb  Notsanob  is  Con- 
tinued after  verdict  establishing  the  nuisance:  Solian  v.  De  Held,  9  Eng.  L. 

&  Eq.  104;  v.  Deherry,  1  Hayw.  {N.  0.)  248;  CamUhera  v.  TiUman, 

1  Id.  501;  Bradley  v.  Amis,  2  Id.  399. 


FiEE  Insurance  Patrol  v.  Boyd. 

fl20  Pennsylvania  State,  624.] 

TBtTB  Test  or  Legal  Public  Charity  is  Object  Sought  to  be  Attained, 
the  purpose  to  which  the  gift  is  to  be  applied,  and  not  the  motive  of  the 
donor. 

Insurance  Patrol  Company  is  Public  Charity  when  the  object  of  ita 
incorporation  is  to  protect  and  save  life  and  property  in  and  contiguous 
to  burning  buildings,  it  appearing  that  the  company  made  no  distinc- 
tion in  saving  and  protecting  property  between  property  insured  and 
not  insured,  and  that  it  was  without  capital  stock  or  moneyed  capital, 
and  no  profits  or  dividends  were  made  and  divided  among  the  corpora- 
tors, although  it  is  supported  by  the  voluntary  contribations  of  fire  in- 
surance companies. 

IssuBANCE  Patrol  Company,  CoNsriTUTiNa  Public  Charity,  is  not  Lia- 
ble fob  Negligence  of  its  Employees,  it  having  no  property  or  funds 
other  than  that  contributed  for  the  purposes  of  charity. 

Case  by  the  widow  and  minor  son  of  Charles  S.  Boyd 
against  the  Fire  Insurance  Patrol  of  the  City  of  Philadelphia, 
a  corporation,  and  James  A.  Hutchinson  and  Andrew  C. 
Koochogey,  two  of  its  employees,  to  recover  damages  for  the 
killing  of  Boyd  through  the  alleged  negligence  of  the  defend- 
ants. It  appeared  that  the  company,  a  few  days  after  a  fire 
had  occurred  in  a  certain  store,  sent  Hutchinson  and  Koocho- 
gey, two  of  its  patrolmen,  to  remove  the  tarpaulins  which  had 
been  used  by  the  company  on  the  fourth  floor  of  the  building 
to  protect  the  goods  therein  from  injury  by  water.  The  men 
folded  the  tarpaulins  into  bundles,  and,  instead  of  lowering 
them  by  a  convenient  hoist,  they  determined  to  pitch  them 
out  of  the  window  to  the  pavement  below.  Koochogey  went 
and  stood  upon  the  sidewalk  to  warn  passers-by,  and  Hutch- 
inson remained  in  the  fourth  story  and  threw  out  the  bundles. 
While  they  were  thus  engaged,  the  deceased  came  out  of  his 
store,  a  few  doors  above,  started  to  cross  the  street,  but  turned, 
and  while  approaching  the  sidewalk,  was  struck  by  a  bundle, 
causing  injuries  from  which  ho  died.  The  deceased  was  very 
near-sighted,  and  wore  spectacles.     Koochogey  cried  out  to 
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him,  but  it  was  too  late.  The  bundles  were  quite  large,  and 
each  weighed  about  fifty  pounds.  The  court  ordered  a  non- 
suit as  to  the  company  and  Koochogey,  and  the  jury  rendered 
a  verdict  against  Hutchinson.  On  error,  the  supreme  court, 
in  Boyd  v.  Insurance  Patrol,  113  Pa.  St.  269,  affirmed  the  judg- 
ment as  to  Koochogey,  but  reversed  it  as  to  the  company.  On 
this  second  trial  against  the  company,  as  defendant,  verdict 
and  judgment  were  recovered,  whereupon  it  took  this  writ  of 
error.    The  questions  involved  are  stated  in  the  opinion. 

George  W.  Biddle,  Arthur  Biddle,  and  H.  La  Barre  Jayne^ 
for  the  plaintiff  in  error. 

George  Junkin,  for  the  defendants  in  error. 

Paxson,  J.  When  this  case  was  here  upon  a  former  writ  of 
error  (see  113  Pa.  St.  269),  we  did  not  decide  the  question 
whether  the  Fire  Insurance  Patrol  was  such  a  corporation  as 
to  be  exempt  from  the  rule  of  respondeat  superior,  for  the  rea- 
son that  we  had  little  before  us  but  the  charter  itself,  and 
that  was  not  regarded  as  sufl&cient  to  show  satisfactority  the 
character  of  the  corporation.  The  case  now  comes  up  to  us 
with  additional  light,  and  we  have  no  diflSculty  in  arriving  at 
a  conclusion. 

Of  the  forty-two  assignments  of  error  I  shall  discuss  only 
six;  ^^z.,  the  thirtieth  to  the  thirty-fifth,  inclusive.  The  first 
five  of  these  assignments  present  in  various  forms  the  question 
whether  the  Insurance  Parol  is  a  public  charity,  while  the 
thirty-fifth  alleges  that  the  court  below  erred  in  not  giving  the 
jury  a  binding  instruction  that  the  defendant  was  not  liable 
in  this  action. 

As  disclosed  by  the  charter,  "the  object  of  the  corporation 
was  to  protect  and  save  life  and  property  in  or  contiguous  to 
burning  buildings,  and  to  remove  and  take  charge  of  such 
property  or  any  part  thereof  when  necessary."  As  disclosed 
by  the  evidence,  it  appears  to  be  a  corporation  without  capital 
stock  or  moneyed  capital;  that  it  is  supported  by  voluntary 
contributions  derived  from  different  fire  insurance  companies; 
that  its  object  and  business  is  to  save  life  and  property  in  or 
contiguous  to  burning  buildings;  that  in  saving  and  protect- 
ing such  property,  no  difference  is  made  between  property  in- 
sured and  property  which  is  not  insured;  that  no  profits  or 
dividends  are  made  and  divided  among  the  corporators. 

Passing  by  for  the  present  the  question  of  a  public  charity, 
it  seems  plain  that  this  corporation  might  well  have  been 
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created  by  the  state  in  aid  of  the  municipal  government  of  the 
city  of  Philadelphia.  It  is  one  of  the  recognized  functions  of 
municipal  government  to  suppress  and  extinguish  fires.  For 
this  purpose  the  city  has  a  paid  fire  department,  which  has 
taken  the  place  of  the  volunteer  fire  department  formerly  in 
existence.  It  is  as  much  the  province  or  duty  of  the  city  to 
save  life  and  property  at  fires  as  to  extinguish  such  fires,  and 
the  Fire  Insurance  Patrol  might  well  have  been  organized  as 
an  auxiliary  to  the  city  government,  and  placed  under  its 
direct  control.  That  it  aids  the  city  as  a  volunteer  does  not 
alter  the  fact  that  it  is  still  an  auxiliary  of  the  municipal  gov- 
ernment, performing  functions  which  that  government  might 
properly  perform,  just  as  did  the  old  volunteer  fire  depart- 
ment. 

Is  the  Insurance  Patrol  a  public  charitable  institution?  The 
learned  court  below  held  that  it  was  not,  upon  the  ground  that 
the  main  object  of  the  institution  was  to  benefit  the  insurance 
companies,  who  were  the  chief  contributors  to  its  funds.  In 
other  words,  the  learned  judge  tested  the  nature  and  character 
of  the  institution  by  the  motives  of  its  contributors.  We  might 
be  driven  to  the  same  conclusion  were  we  to  adopt  Mr.  Bin- 
ney's  definition  as  found  in  his  argument  in  the  Girard  will 
case,  as  the  test  of  a  public  charity,  where  he  said:  "It  is  what- 
ever is  given  for  the  love  of  God,  or  for  the  love  of  your  neigh- 
bor, in  the  catholic  and  universal  sense, — given  from  these 
motives,  and  to  those  ends,  free  from  the  stain  or  taint  of 
every  consideration  that  is  personal,  private,  or  selfish."  This 
is  undoubtedly  charity  in  its  highest  and  noblest  sense.  The 
Recording  Angel  might  well  point  to  it  with  satisfaction;  and 
it  may  be  the  test  in  the  Great  Hereafter,  but  were  we  to  apply 
it  to  the  transactions  of  this  wicked  world,  I  fear  it  would  lead 
to  serious  embarrassment.  In  the  first  place,  it  is  utterly  im- 
practicable, for  it  is  God  only  who  can  look  into  the  heart  and 
judge  of  motives.  In  the  second  place,  if  we  had  the  power  of 
omniscience  and  were  to  apply  it,  what  would  be  the  result? 
How  many  of  our  noblest  and  most  useful  public  charities 
would  stand  such  a  test?  How  many  donations  to  public 
charities  are  made  out  of  pure  love  to  God  and  love  to  man, 
free  from  the  stain  or  taint  of  every  consideration  that  is  per- 
sonal, private,  or  selfish?  Who  can  say  that  the  millionaire 
who  founds  a  hospital  or  endows  a  college,  and  carves  his 
name  thereon  in  imperishable  marble,  does  so  from  love  to 
God,  and  love  to  his  fellow,  free  from  the  stain  of  selfishness? 


748  Fire  Insueance  Patrol  v.  Boyd.  [Penn. 

Yet,  is  the  hospital  or  the  college  any  the  less  a  public  charity 
because  the  primary  object  of  the  founder  or  donor  may  have 
been  to  gratify  his  vanity,  and  hand  down  to  posterity  a  name 
which  otherwise  would  have  perished  with  his  millions? 
There  is  ostentation  in  giving,  as  well  as  in  the  other  trans- 
actions of  life.  In  some  instances  donations  to  public  charities 
may  be  in  part  due  to  this  cause;  in  others,  there  may  be  the 
expectation  of  indirect  pecuniary  gain  or  return.  The  profes- 
sional man  who  gives  freely  to  his  church  may  not  be  in- 
sensible to  the  fact  that  liberality  makes  friends  and  sometimes 
increases  clientage.  Coiled  up  within  many  a  gift  to  a  public 
charity,  there  is  a  secret  motive,  known  only  to  the  searcher 
of  all  hearts.  It  may  be  to  benefit  the  donor  in  this  world,  or 
to  save  his  soul  in  the  next.  It  would  be  as  vain  as  it  would 
be  unprofitable  for  a  human  tribunal  to  speculate  upon  the 
motives  of  men  in  such  cases.  Nor  is  it  necessary  for  any 
legal  purpose.  The  money  which  is  selfishly  given  to  public 
charity  does  as  much  good  as  that  which  is  contributed  from 
a  higher  motive,  and  in  a  legal  sense  the  donor  must  have 
equal  credit  therefor.  We  must  look  elsewhere  for  a  definition 
of  a  legal  public  charity. 

In  Morice  v.  Bishop  of  Durham,  9  Ves.  405,  it  was  said  by 
Sir  William  Grant  that  those  purposes  are  considered  chari- 
table which  are  enumerated  in  the  statute  of  43  Elizabeth,  or 
which  by  analogy  are  deemed  within  its  spirit  and  intend- 
ment. It  is  true  that  this  statute  of  Elizabeth  is  not  in  force 
in  Pennsylvania,  but  its  principles  are  a  part  of  the  common 
law:  Cresson's  Appeal,  30  Pa.  St.  450.  In  British  Museum  v. 
White,  2  Sim.  &  St.  596,  a  charitable  gift  was  defined  to  be 
"every  gift  for  a  public  purpose,  whether  local  or  general, 
although  not  a  charitable  use  within  the  common  and  narrow 
sense  of  those  words."  In  Jones  v.  Williams,  Ambler,  651, 
Lord  Camden  gives  this  practical  definition,  viz.:  "A  gift  to  a 
general  public  use  which  extends  to  the  poor  as  well  as  to  the 
rich."  This  definition  has  been  repeatedly  approved  by  this 
and  other  courts:  See  Wright  v.  Linn,  9  Pa.  St.  433;  Cogge- 
shall  V.  Pelton,  7  Johns.  Ch.  294;  11  Am.  Dec.  471;  Milford  v. 
Reynolds,  1  Phill.  Ch.  191;  Perrin  v.  Carey,  24  How.  506; 
Jackson  v.  Phillips,  14  Allen,  556. 

These  brief  citations  from  the  English  authorities  are  deemed 
BuflBcient.  I  now  turn  to  our  own  and  other  states.  In  Cres- 
Bon^s  Appeal,  30  Pa.  St.  437,  this  court,  after  citing  with  ap- 
proval Jones  V.  Williams,  supra,  said:  "In  order  to  ascertain 
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what  are  charitable  uses,  the  English  courts  have  generally 
resorted  to  the  preamble  of  the  act  of  Parliament,  43  Eliza- 
beth. That  enumerates  twenty-one,  and  among  them  are 
found  the  following:  Repairs  of  bridges;  repairs  of  ports  and 
havens;  repairs  of  causeways;  repairs  of  sea-banks;  repairs 
of  highways;  fitting  out  soldiers;  other  taxes.  And  beyond 
the  enumeration  contained  in  that  act,  many  other  gifts  have 
been  recognized  as  common-law  gifts  to  charitable  uses;  for 
example:  for  cleansing  the  streets;  maintenance  of  houses  of 
correction;  for  the  true  labor  and  exercise  of  husbandry;  for 
public  benefit.  These  cases  and  many  others  are  collected  in 
Magill  v.  Brown,  Brightly,  347.  It  is  true,  the  statute  of  Eliza- 
beth is  not  in  force  as  a  statute  in  Pennsylvania;  but,  as  be- 
fore stated,  its  principles  are  part  of  our  common  law.  The 
case  of  Magill  v.  Brown,  supra,  was  a  Pennsylvania  case,  and 
there  it  was  held  that  a  bequest  for  a  fire-engine  and  hose  was 
a  gift  for  a  charitable  use."  In  Jackson  v.  Phillips,  14  Allen, 
556,  a  charity  was  defined  by  Justice  Gray  as  follows:  "A 
charity,  in  legal  sense,  may  be  more  fully  defined  as  a  gift  to 
be  applied  consistently  with  existing  laws,  for  the  benefit  of 
an  indefinite  number  of  persons,  either  by  bringing  their 
minds  or  hearts  under  the  influence  of  education  or  religion, 
by  relieving  their  bodies  from  disease,  sufiering,  or  constraint, 
by  assisting  them  to  establish  themselves  in  life,  or  by  erect- 
ing or  maintaining  public  buildings  or  works,  or  otherwise 
lessening  the  burdens  of  government."  This  definition  has 
been  cited  approvingly,  not  only  by  text-writers,  but  by  other 
courts.  In  Miller  v.  Porter,  53  Pa.  St.  292,  there  was  a  be- 
quest by  Porter  to  a  university  which  was  to  bear  his  name, 
and  this  court  said:  "You  say  it  [the  Porter  University]  was 
not  founded  to  promote  religion  or  religious  education,  but  to 
immortalize  the  founder,  and  therefore  it  was  not  a  charity. 
If  the  premises  be  granted,  the  conclusion  does  not  follow, 
because  though  it  has  no  stamp  of  religion,  and  the  selfish- 
ness of  motive  may  take  away  from  it  the  high  and  abstract 
quality  of  a  Christian  charity,  yet  it  was  to  be  a  seat  of  learn- 
ing,— a  university, — a  center  from  which  the  rays  of  edu- 
cated intelligence  were  to  radiate  in  all  directions;  and  if 
to  found  a  school-house  at  the  cross-roads  of  a  township  be 
a  legal  charity,  though  the  selfish  motive  be  apparent,  much 
more  to  found  such  a  university  is  a  legal  charity;  and  if 
a  charity  within  the  legal  sense  of  that  word,  then  it  is 
as  much  within  the  purview  of  the  statute  as  a  bequest 
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to  the  West  Town  School,  and  Price  v.  Maxwell  rules  the 
case."  Following  in  this  line  of  thought  is  Manners  v. 
Library  Co.j  93  Pa.  St.  165,  where  it  was  held,  in  the  case  of 
a  public  charity,  that  the  intent  of  the  testator  will  not  be 
defeated  because  a  secondary  intent  may  be  illegal,  for  if  it 
be  unlawful  it  will  be  disregarded.  In  Appeal  of  Humane 
Fire  Company^  88  Id.  889,  it  was  distinctly  ruled  by  this  court 
that  the  association  was  a  public  charity.  That  company  was 
one  of  the  members  of  the  old  volunteer  fire  department  of 
the  city  of  Philadelphia,  was  organized  for  the  purpose  of  ex- 
tinguishing fires,  and  was  supported  just  as  the  Fire  Insurance 
Patrol  is  supported,  by  voluntary  contributions.  It  is  true, 
many  of  its  contributions  came  from  private  citizens,  but  I 
am  unable  to  see  any  distinction  between  contributions  to  a 
fire  company  or  insurance  patrol  made  by  individuals  and 
those  made  by  corporations.  In  both  cases  a  corresponding 
benefit  is  expected.  It  would  be  idle  to  say  that  the  insur- 
ance companies  do  not  expect  to  diminish  their  losses  by  their 
support  of  the  Insurance  Patrol.  But  has  the  private  citizen 
who  contributes  to  a  fire  company  any  higher  motive?  Does 
he  pay  his  money  out  of  love  to  God  and  love  to  man?  or  does 
he  pay  it  to  protect  his  property? 

It  will  be  noticed  that  in  no  one  of  the  cases  cited  is  the 
motive  of  the  donor  made  a  test  of  a  charity.  While  it  is 
true  that  a  gift  within  the  definition  of  Mr.  Binney  is  a  good 
charitable  use,  and  in  a  moral  sense  perhaps  the  best,  it  has 
never  been  held  that  said  definition  is  a  test  of  a  charity.  On 
the  contrary,  this  court  held  in  Martin  v.  McCord,  5  Watts, 
493,  30  Am.  Dec.  342,  that  the  accession  to  a  charity  need  not 
be  by  gift,  but  may  be  by  contract;  and  that  the  accession  to 
the  charitable  use  from  one  who  gave  ground  for  a  school- 
house,  if  the  neighbors  would  go  on  and  build  a  decent  house 
on  it  for  the  benefit  of  the  neighborhood,  and  for  the  benefit 
of  his  grandson  John,  whom  he  wished  to  send  to  school,  was 
good;  and  Sergeant,  J.,  said  "not  as  a  gift,  but  as  a  purchase 
for  a  valuable  consideration,"  and  the  neighbors  were  the 
trustees  for  a  charitable  use.  And  in  Miller  v.  Porter,  supra, 
we  have  already  seen  that  this  court  expressly  repudiated  the 
idea  that  the  selfish  motive  afiected  the  legal  nature  of  the 
gift  or  use,  and  held  that  the  object  of  the  bequest  only,  and 
not  the  motive,  governed  its  legal  efiect.  The  true  test  of  a 
legal  public  charity  is  the  object  sought  to  be  attained, — the 
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purpose  to  which  the  money  is  to  be  applied, — not  the  motive 
of  the  donor. 

Our  conclusion  is,  that  the  Fire  Insurance  Patrol  of  Phila- 
delphia is  a  public  charitable  institution;  that  in  the  perform- 
ance of  its  duties  it  is  acting  in  aid  and  in  ease  of  the  municipal 
government  in  the  preservation  of  life  and  property  at  fires. 
It  remains  to  inquire  whether  the  doctrine  of  respondeat  su- 
perior applies  to  it.  Upon  this  point  we  are  free  from  doubt. 
It  has  been  held  in  this  state  that  the  duty  of  extinguishing 
fires  and  saving  property  therefrom  is  a  public  duty,  and  the 
agent  to  whom  such  authority  is  delegated  is  a  public  agent, 
and  not  liable  for  the  negligence  of  its  employees.  This  doc- 
trine was  aflarmed  by  this  court  in  Knight  v.  City  of  Phila- 
delphiut  15  Week.  Not.  307,  where  it  was  said:  "We  think  the 
court  did  not  commit  any  error  in  entering  judgment  for  the 
defendant  upon  the  demurrer.  The  members  of  the  fire  de- 
partment are  not  such  servants  of  the  municipal  corporation 
as  to  make  it  liable  for  their  acts  or  negligence.  Their  duties 
are  of  a  public  character,  and  for  a  high  order  of  public  bene- 
fit. The  fact  that  this  act  of  assembly  did  not  make  it  obli- 
gatory on  the  city  to  organize  a  fire  department  does  not 
c*iange  the  legal  liability  of  the  municipality  for  the  conduct 
of  the  members  of  the  organization.  The  same  reason  which 
exempts  the  city  from  liability  for  the  acts  of  its  policemen 
applies  with  equal  force  to  the  acts  of  the  firemen."  And  it 
would  seem  from  this  and  other  cases  to  make  no  difference, 
as  respects  the  legal  liability,  whether  the  organization  per- 
forming such  public  service  is  a  volunteer  or  not:  Jewett  v. 
City  of  New  Haven,  38  Conn.  379;  9  Am.  Rep.  382;  Eussell  v. 
Men  of  Devon,  2  Term  Rep.  672;  Feoffees  of  Heriot's  Hospital 
V.  Ross,  12  Clark  &  F.  506;  Eiddle  v.  Proprietors  of  the  Locks, 
7  Mass.  187;  5  Am.  Dec.  35;  McDonald  v.  Massachusetts  Gen- 
eral Hospital,  120  Mass.  432;  21  Am.  Rep.  529;  Boyd  v.  In- 
surance Patrol,  113  Pa.  St.  269.  But  I  will  not  pursue  this 
subject  further,  as  there  is  another  and  higher  ground  upon 
which  our  decision  may  be  placed. 

The  Insurance  Patrol  is  a  public  charity;  it  has  no  property 
or  funds  which  have  not  been  contributed  for  the  purposes  of 
charity,  and  it  would  be  against  all  law  and  all  equity  to  take 
those  trust  funds,  so  contributed  for  a  special,  charitable  pur- 
pose, to  compensate  injuries  inflicted  or  occasioned  by  the 
negligence  of  the  agents  or  servants  of  the  patrol.  It  would 
be  carrying  the  doctrine  of  respondeat  superior  to  an  unreason- 


752  Fire  Insurance  Patrol  v.  Boyd.  [Penn. 

able  and  dangerous  length.  That  doctrine  is,  at  best,  as  I 
once  before  observed,  a  hard  rule.  I  trust  and  believe  it  will 
never  be  extended  to  the  sweeping  away  of  public  charities; 
to  the  misapplication  of  funds,  specially  contributed  for  a 
public  charitable  purpose,  to  objects  not  contemplated  by  the 
donors.  I  think  it  may  be  safely  assumed  that  private  trus- 
tees, having  the  control  of  money  contributed  for  a  specific 
charity,  could  not,  in  case  of  a  tort  committed  by  one  of  their 
members,  apply  the  funds  in  their  hands  to  the  payment  of  a 
judgment  recovered  therefor.  A  public  charity,  whether  in- 
corporated or  not,  is  but  a  trustee,  and  is  bound  to  apply  its 
funds  in  furtherance  of  the  charity,  and  not  otherwise.  This 
doctrine  is  hoary  with  antiquity,  and  prevails  alike  in  this 
country  and  in  England,  where  it  originated  as  early  as  the 
reign  of  Edward  V.,  and  it  was  announced  in  the  Year-Book 
of  that  period.  In  Feoffees  of  HerioVa  Hospital  v.  Ross^  12 
Clark  &  P.  506,  a  person  eligible  for  admission  to  the  hospital 
brought  an  action  for  damages  against  the  trustees  for  the 
wrongful  refusal  on  their  part  to  admit  him.  The  case  was 
appealed  to  the  house  of  lords,  when  it  was  unanimously  held 
that  it  could  not  be  maintained.  Lord  Cottenham  said:  "It 
is  obvious  that  it  would  be  a  direct  violation,  in  all  cases,  of 
the  purpose  of  a  trust  if  this  could  be  done;  for  there  is  not 
any  person  who  ever  created  a  trust  that  provided  for  pay- 
ment out  of  it  of  damages  to  be  recovered  from  those  who  had 
the  management  of  the  fund.  No  such  provision  has  been 
made  here.  There  is  a  trust,  and  there  are  persone  intended 
to  manage  it  for  the  benefit  of  those  who  are  to  be  the  objects 
of  the  charity.  To  give  damages  out  of  a  trust  fund  would 
not  bo  to  apply  it  to  those  objects  which  the  author  of  the  fund 
had  in  view,  but  would  be  to  divert  it  to  a  completely  different 
purpose."  Lord  Brougham  said:  "The  charge  is,  that  the 
governors  of  the  hospital  have  illegally  and  improperly  done 
the  act  in  question,  and  therefore  because  the  trustees  have 
violated  the  statute,  therefore — what?  Not  that  they  shall 
themselves  pay  the  damages,  but  that  the  trust  fund  which 
they  administer  shall  be  made  answerable  for  their  miscon- 
duct. The  finding  on  this  point  is  wrong,  and  the  decree  of 
the  court  below  must  be  reversed."  Lord  Campbell:  "It 
seems  to  have  been  thought  that  if  charity  trustees  have  been 
guilty  of  a  breach  of  trust,  the  persons  damnified  thereby 
have  a  right  to  be  indemnified  out  of  the  trust  funds.  That 
is  contrary  to  all  reason,  justice,  and  common  sense.    Such  a 
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perversion  of  the  intention  of  the  donor  would  lead  to  most 
inconvenient  consequences.  The  trustees  would,  in  that  case, 
be  indemnified  against  the  consequences  of  their  own  miscon- 
duct, and  the  real  object  of  the  charity  would  be  defeated. 
Damages  are  to  be  paid  from  the  pocket  of  the  wrong-doer,  not 
from  a  trust  fund.  A  doctrine  so  strange  as  the  court  below 
has  laid  down  in  the  present  case  ought  to  have  been  sup- 
ported by  the  highest  authority.  There  is  not  any  authority, 
not  a  single  shred,  here  to  support  it.  No  foreign  or  constitu- 
tional writer  can  be  referred  to  for  such  a  purpose."  I  have 
quoted  at  some  length  from  the  opinions  of  these  great  jurists 
because  they  express  in  vigorous  and  clear  language  the  law 
upon  this  subject.  I  have  not  space  to  discuss  the  long  line 
of  cases  in  England  and  this  country  in  which  the  above  prin- 
ciple is  sustained.  It  is  sufficient  to  refer  to  a  few  of  them  by 
name:  Riddle  v.  Proprietors  of  the  Locks,  7  Mass.  187;  5  Am. 
Dec.  35;  McDonald  v.  Massachusetts  General  Hospitaly  120  Mass. 
432;  21  Am.  Rep.  529;  Sherboume  v.  Yuba  Co.,  21  Cal.  113; 
81  Am.  Dec.  151;  Brown  v.  Inhabitants  of  Vinalhaven,  65  Me. 
402;  20  Am.  Rep.  709;  Mitchell  v.  City  of  Rockland,  52  Me. 
118;  City  of  Richmond  v.  Long,  17  Gratt.  375;  Ogg  v.  City  of 
Lansing,  35  Iowa,  495;  14  Am.  Rep.  499;  Murtaugh  v.  City 
of  St.  Louis,  44  Mo.  479;  Patterson  v.  Pennsylvania  Reform 
School,  92  Pa.  St.  229;  Maximillian  v.  Mayor,  62  N.  Y.  160;  20 
Am.  Rep.  468. 

I  am  glad  to  be  able  to  say  that  no  state  in  this  country,  or 
in  the  world,  has  upheld  the  sacredness  of  trusts  with  a  firmer 
hand  than  the  state  of  Pennsylvania.  Not  only  is  a  trustee  for 
a  public  or  private  use  not  permitted  to  misapply  the  trust 
funds  committed  to  his  care,  but  if  he  convert  them  to  his  own 
use,  the  law  punishes  him  as  a  thief.  How  much  better  thaji  a 
thief  would  be  the  law  itself  were  it  to  apply  the  trust's  funds, 
contributed  for  a  charitable  object,  to  pay  for  injuries  result- 
ing from  the  torts  or  negligence  of  the  trustee.  The  latter  is 
legally  responsible  for  his  own  wrongful  acts.  I  understand 
a  judgment  has  been  recovered  against  the  individual  whose 
negligence  occasioned  the  injury  in  this  case.  If  we  apply  the 
money  of  the  Insurance  Patrol  to  the  payment  of  this  judg- 
ment, or  of  the  same  cause  of  action,  what  is  it  but  a  misap- 
plication of  the  trust  fund,  as  much  so  as  if  the  trustees  had 
used  it  in  payment  of  their  personal  liabilities?  It  would  be 
an  anomoly  to  send  a  trustee  to  the  penitentiary  for  squander- 
ing trust  funds  in  private  speculations,  and  yet  permit  him  to 
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do  practically  the  same  thing  by  making  it  liable  for  his  torts. 
If  the  principle  contended  for  here  were  to  receive  any  counte- 
nance at  the  hands  of  this  court,  it  would  be  the  most  dam- 
aging blow  at  the  integrity  of  trusts  which  has  been  delivered 
in  Pennsylvania.     We  are  not  prepared  to  take  this  step. 

We  are  not  unmindful  of  the  fact  that  it  was  contended  for 
the  defendant  in  error  that  the  case  of  Feoffees  of  HerioVa 
Hospital  V.  Ross  is  in  conflict  with  Mersey  Docks  etc.  Trustees 
V.  Oibbs,  L.  R.  1  H.  L.  93,  and  Pamaby  v.  Lancaster  Canal 
Co.,  11  Ad.  &  E.  223.  I  am  unable  to  see  any  such  conflict. 
The  two  corporations  last  named  were  evidently  trading  cor- 
porations, and  in  no  proper  sense  public  charities.  In  regard 
to  the  docks,  it  was  said  by  Blackburn,  J.,  at  page  465:  "There 
are  several  cases  relating  to  charities  which  were  mentioned 
at  your  lordship's  bar,  but  were  not  much  pressed,  nor,  as  it 
seems  to  us,  need  they  be  considered  now;  for  whatever  may 
be  the  law  as  to  the  exemption  of  property  occupied  for  char- 
itable purposes,  it  is  clear  that  the  docks  in  question  can  come 
within  no  such  exemption." 

I  will  not  consume  time  by  discussing  the  case  of  Glavin  v. 
Rhode  Island  Hospital,  12  R.  I.  141,  34  Am.  Rep.  675,  which, 
to  some  extent,  sustains  the  opposite  view  of  this  question. 
There  a  hospital  patient  paying  eight  dollars  per  week  for  his 
board  and  medical  attendance  was  allowed  to  recover  a  verdict 
against  the  hospital  for  unskillful  treatment;  and  it  was  held 
that  the  general  trust  funds  of  a  charitable  corporation  are 
liable  to  satisfy  a  judgment  in  tort  recovered  against  it  for  the 
negligence  of  its  officers  or  agents.  It  is  at  least  doubtful 
whether,  under  its  facts,  the  case  applies;  and  if  it  does,  we 
would  not  be  disposed  to  follow  it  in  the  face  of  the  over- 
whelming weight  of  authority  the  other  way,  and  of  the  sound 
reasoning  by  which  it  is  supported. 

The  foregoing  is  little  more  than  a  reassertion  of  the  views 
of  this  court,  as  heretofore  expressed  in  this  case  by  our  brother 
Clark:  See  Boyd  v.  Insurance  Co.,  113  Pa.  St.  269.  Many  of 
the  authorities  I  have  referred  to  are  there  cited  by  him.  We 
are  now  more  fully  informed  as  to  the  facts  of  the  case,  and 
can  apply  to  them  the  law  as  indicated  in  the  former  opinion. 

We  are  all  of  opinion  that  the  Insurance  Patrol  is  not  liable 
in  this  action,  and  the  judgment  against  it  is  therefore  re- 
versed.   

Chabitablb  Bbqdests.  — Legacy  to  a  town,  for  the  pnrposa  of  erecting  a 
town-bouse  for  traosacting  town  business,  is  valid  aa  a  cbaritable  bequMt: 
CogguhaU  V.  Patten,  7  Jobns.  Ch.  292;  11  Am.  Deo.  471. 
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MXTNICIPAL  COEPORATION  13  NOT  AnSWBILABLE  POB  THE  ACTS  OT  FIRE- 
MAN, whether  volunteer  or  not:  Jeioett  v.  City  of  New  Haven,  88  Conn.  368; 
9  Am.  R«p.  382;  Fisher  v.  CUy  of  Boston,  104  Mass.  87;  6  Am.  Rep.  196; 
Wheeler  ▼.  City  of  Cindnnaii,  19  Ohio  St.  19;  2  Am.  Bep.  368;  note  to  Lloj/d 
V.  Mayor,  55  Am.  Dec.  349. 

Public  Chabitablb  Ikstitutions  abb  not  Answebable  fob  Nbqlioenob 
OF  theib  Agents,  selected  with  due  care:  McDonald  v.  Massachusetts  Oeneral 
-Hospital,  120  Mass.  432;  21  Am.  Rep.  529;  Sherboume  v.  Tuba  County,  21 
Cal.  113;  81  Am.  Dec.  151;  Murtaugh  v.  St.  Louis,  44  Mo.  481;  eotOra,  Oloein 
T.  Bhode  Island  Hospital,  12  R.  I.  411;  34  Am.  Rep.  675. 


SoEANTON  City's  Appeal. 

ri21  PXNNBTLYAinA  STATE,  97.] 
MVKIOZPAL  COBPORATION.  — CoUBT  OF  EqUITT  WILL  NOT  EnJOIN  CiTT  FBOM 

REBTTiLDiNa  AND  Enlabgino  Cclvebt  acrosfl  a  street,  upon  the  com* 
plaint  of  a  property-owner  alleging  that  by  reason  of  the  increased 
volume  of  water  consequent  upon  the  work  proposed  his  lot  will  be  in- 
jured, although  for  fifteen  years  the  water  was  carried  through  a  more 
linoited  channel. 

Bill  in  equity  filed  by  John  Goulden  and  Bridget  Goulden 
against  the  city  of  Scranton  and  Martin  Dwyer,  to  restrain 
the  reconstruction  and  enlargement  of  a  culvert  across  Rail- 
road Avenue,  in  said  city.  Other  facts  appear  in  the  opinion. 
The  decree  was  in  favor  of  the  complainant,  and  the  defend- 
ant appealed. 

/.  H.  Bums,  for  the  appellant. 

Lmds  A.  Waters,  for  the  appellees. 

Geeen,  J.  The  master  finds  that  the  plaintiflTs*  lot  is  lo- 
cated upon  the  line  of  a  natural  course  of  surface  drainage; 
that  for  some  distance  above  the  lot  this  line  is  marked  by  a 
ravine  in  which  a  small  stream  formerly  flowed,  kept  alive  by 
springs  which  have  since  failed;  but  that  for  fifteen  years  past 
the  surface  water  has  run  in  this  ravine,  usually  a  small  stream, 
occasionally  dry,  and  in  heavy  rains  a  torrent.  It  is  apparent 
that  if  no  culvert  had  been  built  across  Railroad  Avenue  for 
this  water  to  go  through,  the  ravine  would  have  continued 
open,  and  all  the  water  that  came  into  it  would  have  flowed 
through  it,  and  in  time  of  flood  would  have  been  precipitated 
upon  the  plaintiffs'  land  without  restriction.  If  the  culvert 
were  taken  away  now,  the  same  result  would  follow.  But  the 
preservation  of  the  culvert  is  presumably  necessary  in  order  to 
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sustain  the  street  above  it.  When  it  was  built,  it  might  as 
easily  have  been  built  five  feet  wide  and  five  feet  high,  as  three 
feet  wide  and  three  feet  high,  but  the  latter  dimensions,  being 
supposed  sufficient,  were  adopted.  It  appears  now  they  are  not 
Buflficient,  and  therefore  in  rebuilding  the  culvert  it  is  made  of 
the  larger  dimensions. 

It  seems  rather  singular  that  an  injunction  should  be 
awarded  against  such  an  exercise  of  corporate  authority  as 
this.  The  purpose  of  the  increased  size  of  the  culvert  mani- 
festly is  to  carry  off  the  water  in  time  of  flood,  and  thus  pre- 
vent it  from  damming  up  and  overflowing  the  adjacent 
territory.  Certainly  this  is  an  entirely  legitimate  purpose, 
to  be  encouraged  rather  than  repressed  or  restrained.  As  the 
whole  of  the  water  must  have  gone  down  this  natural  water- 
course if  it  had  remained  in  a  state  of  nature,  it  is  difl&cult  to 
understand  why  a  mitigated  flow  through  a  restricted  limit 
should  be  the  subject  of  a  restraining  injunction.  The  argu- 
ment that  it  was  for  fifteen  years  carried  through  a  etill  more 
limited  channel,  and  therefore  that  limit  cannot  now  be  ex- 
ceeded, is  entirely  without  force.  The  three-feet  limit  was  not 
a  natural  one,  and  the  case  therefore  is  not  one  of  a  proposed 
increase  in  the  size  of  the  natural  channel,  but  it  was  an  arti- 
ficial channel,  found  now  to  be  insufficient  in  size,  and  there- 
fore necessarily  to  be  enlarged,  but  still  much  less  than  the 
natural  channel. 

The  authorities  cited  in  the  opinion  of  the  court,  and  in  the 
argument  for  the  appellees,  which  hold  that  surface  waters 
cannot  be  gathered  together  and  cast  upon  a  citizen's  land, 
even  by  a  municipality,  or  that  a  natural  channel  cannot  be 
increased  in  size  and  made  to  carry  an  increased  flowage,  are 
inapplicable.  Having  said  this  much,  it  is  only  necessary  to 
add  that  the  diversion  of  an  increased  surface  flow  into  the 
natural  drain  or  ravine,  more  than  was  accustomed  to  find  its 
outlet  in  that  way,  is  not  the  subject  of  complaint  in  the 
plaintiffs'  bill,  and  no  relief  is  asked  against  the  defendant  on 
that  ground.  The  decree  made  by  the  court  below  has  noth- 
ing to  rest  upon  in  the  pleadings,  and  cannot  be  sustained.  If 
the  plaintiffs  desire  to  obtain  redress  for  an  increased  flowage 
of  surface  water  into  the  natural  drain  by  artificial  means,  let 
them  proceed  in  some  appropriate  form  for  such  'an  injury. 
They  have  not  done  so  in  the  present  proceedings. 

Decree  reversed,  and  bill  dismissed  at  the  cost  of  the  ap- 
pellees. 
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EVIDBXCE  THAT  THB  PlAN  ON  WhIOH  A  SeWXR  HAS  BEEN  CONSTBUCTKp 

by  municipal  authorities  bad  not  been  judiciously  selected  ia  inadmissible  to 
Bupport  an  action  against  the  municipality  by  the  owner  of  land  injured  by 
the  overflow  of  water  from  the  sewer:  Johnston  v.  District  qf  Columbia^  118 
U.  S.  19.     See  note  to  Seifert  v.  CUj/  qf  Brooklyn,  54  Am.  Rep.  661. 


Commonwealth  v.  Fitzpatriok. 

[121  psnnstlnahia  state,  109.] 

Cehunal  Law  —  Jeopabdy  within  Meaning  of  Provision  op  Pennsyl- 
vania OoNSTiTDTiON,  article  1,  section  10,  that  "no  person  shall  for  the 
same  offense  be  tMdce  put  in  jeopardy  of  life  and  limb, "  is  the  peril  in 
which  a  defendant  is  put  when  he  ia  regularly  charged  with  crime  before 
a  tribunal  properly  organized,  and  competent  to  try  him.  From  this 
jeopardy  he  ia  to  be  relieved,  if  relieved  at  all,  by  the  verdict  of  the  jury. 

Ik  Capital  Case,  Court  has  No  Power  to  Discharge  Jttrt  after  the 
commencement  of  the  trial,  without  the  consent  of  the  prisoner,  unless 
an  absolute  necessity  requires  it.  Mere  inability  of  the  jury  to  agree 
within  a  few  hours  or  daya  ia  not  such  a  necessity;  nor  is  the  fact  that 
the  regular  term  is  approaching  an  end,  for  the  courts  have  power  to 
continue  the  term  until  the  case  can  be  properly  ended. 

Indictment  for  murder.    The  opinion  states  the  case. 

H.  M.  Edwards,  district  attorney,  for  the  plaintiff  in  error. 

Frederick  W.  Gunster  and  Charles  H.  Welles,  for  the  defend- 
ants in  error. 

Williams,  J.  The  defendants  in  error,  who  were  defend- 
ants below,  were  indicted  and  put  on  trial  for  murder.  At 
the  conclusion  of  the  evidence,  the  questions  involved  were 
discussed  by  counsel,  and  the  jury,  after  the  charge  of  the 
court,  retired  to  deliberate  upon  their  verdict.  This  was  on 
the  first  day  of  February,  1887.  On  the  5th  of  the  same 
month,  which  was  Saturday,  and  the  last  day  of  the  regular 
term  of  the  court,  the  jury,  not  having  agreed  upon  a  verdict, 
was  discharged  by  the  court,  notwithstanding  the  objection  of 
the  defendants.  The  learned  judge  of  the  oyer  and  terminer 
caused  the  followin'g  adjudication  to  be  entered  on  the  minutes: 
"Now,  to  wit,  5th  February,  1887,  the  jury  in  this  case  having 
come  into  court  repeatedly,  and  affirmed  that  they  could  not 
agree,  and  that  they  had  made  every  possible  efiFort  to  agree, 
and  that  they  still  cannot  agree,  the  term  of  the  court  now 
expiring,  the  court  being  satisfied  that  it  i»  useless  to  detain 
the  jury  longer,  the  jury  are  discharged  from  the  further  con- 
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eideration  of  the  case,  to  which  order  and  discharge  the  de- 
fendants except,  at  whose  request  a  hill  is  sealed." 

The  defendants  were  again  called  for  trial  in  the  following 
month  of  May,  and  pleaded  specially  the  former  trial  and  the 
discharge  of  the  jury  without  rendering  a  verdict  in  har  of 
any  further  trial  for  the  same  offense.  The  commonwealth 
demurred  to  this  plea,  and  the  court,  after  argument,  entered 
judgment  on  the  demurrer  in  favor  of  the  defendants,  and  dis- 
charged them  from  custody.  The  question  thus  raised  is, 
whether  the  facts  set  forth  in  the  special  plea  show  that  the 
defendants  have  been  once  in  jeopardy  for  the  oflTense  now 
charged  against  them.  If  so,  the  constitutional  provision  that 
"no  person  shall  for  the  same  offense  be  twice  put  in  jeopardy 
of  life  or  limb,"  is  a  conclusive  answer  to  the  indictment. 

Jeopardy  is  the  peril  in  which  a  defendant  is  put  when  he 
is  regularly  charged  with  crime  before  a  tribunal  properly 
organized  and  competent  to  try  him.  He  must,  under  such 
circumstances,  submit  the  suflBciency  of  his  defense  to  the  de- 
cision of  a  jury  of  his  peers.  He  is  in  their  hands  exposed  to 
the  danger  of  conviction,  with  all  its  consequences;  or,  in  the 
language  of  the  bill  of  rights,  he  is  "in  jeopardy."  From  this 
jeopardy  he  is  to  be  relieved,  if  relieved  at  all,  by  the  verdict 
of  the  jury.  Unless  some  overriding  necessity  arises  after  the 
jeopardy  begins,  the  trial  must  proceed  until  it  ends  in  a  con- 
viction or  an  acquittal.  In  a  capital  case,  therefore,  the  court 
has  no  power  to  discharge  a  jury  without  the  consent  of  the 
defendant,  unless  an  absolute  necessity  requires  it:  Common- 
wealth V.  Cookj  6  Serg.  &  R.  577;  9  Am.  Dec.  465.  The  mere 
inability  of  the  jury  to  agree  within  a  few  hours  or  days  is 
not  such  a  necessity:  Commonwealth  v.  Clue,  3  Rawle,  498;  nor 
is  the  fact  that  the  regular  term  is  approaching  an  end,  for  the 
courts  have  power  to  continue  the  term  until  the  case  can  be 
properly  ended. 

The  serious  illness  or  insanity  of  the  defendant,  and  the 
illness,  insanity,  or  death  of  the  judge  or  a  juror  engaged  in 
the  trial,  have  been  held  to  create  a  necessity  for  the  with- 
drawal of  a  juror,  and  a  postponement  of  the  trial;  and  it  is 
not  difficult  to  imagine  other  cases  in  which  a  similar  holding 
should  be  made.  In  this  case,  however,  we  take  notice  of  the 
fact  that  Lackawanna  County  constitutes  a  judicial  district, 
with  a  president  and  an  additional  law  judge.  The  adjudica- 
tion does  not  suggest  any  reason  why  the  term  could  not  have 
been  extended,  and  we  assume  that  there  was  none.     There 
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was  therefore  no  case  of  necessity  presented  by  the  facts  stated 
in  the  adjudication,  nor  did  the  learned  judge  undertake  to 
put  a  finding  of  such  necessity  upon  the  record.  The  adjudi- 
cation only  asserts  that  "the  court  is  satisfied  that  it  is  useless 
to  detain  the  jury  longer,"  and  then  directs  their  discharge. 
This  order  was  a  mistake.  It  was  made  in  disregard  of  the 
protest  of  the  defendants.  They  were  in  jeopardy  when  the 
order  was  made,  and  its  effect  was  to  end  the  trial  and  the  jeop- 
ardy without  a  verdict  and  without  their  consent.  When  they 
were  again  called  upon  to  answer  and  subject  themselves  to 
the  jeopardy  of  a  trial,  they  had  a  right,  under  the  constitu- 
tion, to  say:  "We  have  been  once  put  in  jeopardy  for  this 
crime,  and  we  cannot  be  compelled  to  undergo  the  same  peril 
a  second  time  for  the  same  offense."  This  was  the  effect  of 
their  special  plea,  and  it  was  unanswerable:  Peiffer  v.  Com- 
Tnonwealth,  15  Pa.  St.  468;  53  Am.  "Dec.  605;  McFadden  v. 
Commonwealth,  23  Pa.  St.  12;  62  Am.  Dec.  308;  Alexander  v. 
Commonwealth,  105  Pa.  St.  1;  Hilands  v.  Commonwealth,  111 
Id.  1;  56  Am.  Rep.  235. 

There  may  be  room  to  doubt  the  wisdom  of  the  constitu- 
tional provision  in  its  present  form,  but  there  is  no  room  for 
discussion  as  to  its  effect.  The  justice  of  sustaining  a  plea  of 
former  acquittal  or  conviction  is  unquestioned  and  unques- 
tionable; but  a  plea  of  "once  in  jeopardy"  stands  on  narrower, 
more  technical,  and  less  substantial  ground.  It  alleges  only 
that  there  might  have  been  a  conviction  or  an  acquittal,  if  the 
judge  trying  the  cause  had  not  made  a  mistake  in  law  which 
prevented  a  verdict.  It  is  of  no  consequence  how  many  mis- 
takes he  makes,  if  the  trial  results  in  a  conviction.  The  mis- 
takes can  be  corrected  on  a  writ  of  error,  and  the  defendant 
tried  over  again.  But  if  the  mistake  results  in  closing  the 
trial  without  a  verdict,  this  is  remediless.  The  court  that 
made  it  cannot  correct  it.  The  proper  court  of  review  cannot 
correct  it.  The  consequence  is,  that  a  defendant  charged  with 
taking  the  life  of  his  fellow-man  goes  out  of  the  court  and  out 
of  the  reach  of  justice  because  of  a  mistake  in  law  made  after 
an  honest  and  painstaking  effort  to  be  right.  Such  was  the 
case  of  Hilands  v.  Commonwealth,  supra.  Such  is  this  case. 
But  the  constitutional  provision  is  plain,  and  its  enforcement 
by  the  courts  has  been  uniform. 

The  judgment  entered  upon  the  demurrer  was  right,  there- 
fore, and  it  is  now  ailirmed. 
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PusoKxa  la  in  Jkopabdt  whxk  in  a  Ck>usT  or  CoimrrsNT  Jdbisdio- 
noN  he  is  placed  on  trial  nnder  an  indictment  sufficient  in  foim  and  snb 
stance  to  sustain  a  conviction:  State  v.  Ward,  48  Ark.  36;  8  Am.  St.  Rep.  218, 
•nd  note. 

Unnsobssabt  Disohabqe  of  Jubt  withovt  Pbibonkr's  Consent  enti- 
tles prisoner  to  set  up  plea  of  once  in  jeopardyt  State  v.  Ward,  48  Ark.  36; 
3  Am.  St  B«p.  213,  and  note. 


GeEBN   V,    RiOK. 
[121  Psmnbtlvanla.  Statb,  180.J 

Bonds. — In  Joint  Obligation,  Volttntabilt  AsstrMXD,  Each  Obliooe 
Owes  to  the  others  the  exercise  of  good  faith  for  their  joint  interest.  A 
confidential  relation  exists  between  them,  each  owes  a  duty  to  the  othen 
to  disclose  anything  affecting  the  joint  interest,  and  each  represents  the 
others  in  matters  relating  to  the  payment  and  discharge  of  their  joint 
liability. 

Deed.  —  Oontetancb  in  Fobm  op  Deed,  "undee  and  Subject"  to  Lien 
ow  Mobtqage  securing  the  grantor's  bond,  creates  a  covenant  on  the  part 
of  the  grantee  to  indemnify  the  grantor  against  the  mortgage  debt. 

Ij8  Pendens.  —  When  Pbopeett  Actually  in  Litioation  is  Bought, 
Pending  Suit,  from  a  party  thereto,  though  upon  a  valuable  considera- 
tion, and  without  express  or  implied  notice  in  point  of  fact,  the  purchaser 
is  affected  in  the  same  manner  as  if  he  had  notice,  and  will  accordingly 
be  bound  by  the  judgment  or  decree  in  the  suit.  But  the  purchaser  of 
land  subject  to  the  lien  of  a  mortgage  b  not  affected  by  Ua  pendens,  where 
the  title  to  the  mortgage  only  was  involved  in  the  suit,  and  not  the  land 
itself. 

MOBTOAOES. — PuBCHASEB  OF  LAND  SuBJEOT  TO  MOBTOAQE  HAS  RiOHT  TO 

Suppose,  in  the  absence  of  notice  to  the  contrary,  that  the  ownership  of 
the  mortgage  was  as  it  appeared  upon  the  record^  and  having  made  pay- 
ment in  good  faith  upon  this  assumption,  he  is  entitled  to  protection, 
upon  the  principle  that  when  one  of  two  innocent  persons  must  suffer 
loss  by  the  default  of  a  third,  their  rights  being  otherwise  equal,  that 
one  should  bear  the  loss  who  put  it  in  the  power  of  the  defaulter  to  in* 
flictit. 
Id. — All  C!o-OBLiooBa  in  Joint  Bond  Secubed  bt  Mobtqage  abb  Lia- 
ble for  the  amount  of  the  bond,  although  the  purchaser  of  the  land 
subject  to  the  mortgage  has  discharged  the  latter  by  payment  to  the 
mortgagee  of  record,  such  payment  having  been  made  in  good  faith  and 
without  notice  that  the  debt  secured  by  the  bond  was  payable  to  an- 
other; and  in  a  suit  against  the  obligors,  in  which  such  purchaser  is 
made  a  party  defendant,  if  judgment  is  had  against  the  defendants  gen- 
erally, it  will  be  vacated  as  to  him  and  sustained  against  the  other  de- 
fendants, the  obligors. 

Action  of  debt  by  John  S.  Rick  for  use  of  Richard  Wen- 
rich,  executor  of  Magdalena  Peiflfer,  deceased,  against  Albert 
G.  Green,  Joshua  Keely,  and  Fannie  A.  Keely,  his  wife,  to  re- 
cover the  amount  of  indebtedness  on  a  bond  made  payable  to 
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Rick.  Before  the  trial,  the  Northwest  Building  and  Savings 
Association,  on  its  own  petition,  was  made  a  party  defendant 
to  the  suit,  and  was  permitted  to  defend  pro  interesse  suo.  On 
the  trial,  it  appeared  that  the  defendants,  Green,  Keely,  and 
wife,  borrowed  money  from  Rick,  giving  him  their  joint  bond 
for  the  amount,  and  a  mortgage  on  land  owned  by  them.  The 
money  loaned  by  Rick  belonged  to  one  Magdalena  PeifiFer, 
who,  by  a  deed  of  trust,  had  transferred  her  property  to  him 
upon  certain  trusts  therein  designated.  Mrs.  Peiflfer  after- 
wards executed  a  deed  revoking  the  deed  of  trust,  and  filed  a 
bill  in  equity  averring  Rick's  refusal  to  surrender  the  trust 
property,  including  said  bond,  and  praying  for  a  decree  direct- 
ing him  to  do  so.  The  court  so  decreed,  and  the  decree  was 
affirmed  by  the  supreme  court  on  appeal:  See  Ride's  Appeal, 
105  Pa.  St.  628.  Pending  said  suit  in  equity,  Green,  Keely, 
and  his  wife  conveyed  the  mortgaged  property  to  the  said 
building  association,  subject  to  the  mortgage,  and  the  associa- 
tion paid  the  mortgage  to  Rick,  who  executed  a  satisfaction  of 
it,  and  turned  the  bond  over  to  the  association.  Green  was 
counsel  for  Rick  in  the  equity  suit,  was  present  when  the  mort- 
gage was  paid,  and  did  not  disclose  the  fact  of  the  revocation 
of  the  deed  of  trust.  Mrs.  Peiflfer  having  died,  this  action  was 
brought  by  her  executor  to  recover  the  amount  of  the  bond, 
Rick  having  refused  to  pay  it.  Verdict  and  judgment  for  the 
plaintifiT,  and  the  defendants  assigned  error. 

Isaac  HiesteVf  H.  A.  Zieber,  and  W.  P.  Bard,  for  the  plain- 
tiffs in  error. 

Cyrus  O.  Derr^  George  F.  Baer,  and  Jeff  Snyder^  for  the  de- 
fendant in  error. 

Clabk,  J.  In  Rich's  Appeal,  105  Pa.  St.  528,  it  was  dis- 
tinctly held  that  the  deed  of  trust  executed  March  16,  1878, 
by  Magdalena  Peiflfer  to  John  S.  Rick,  was  a  mere  instrument 
of  agency,  and  was  therefore  revocable  at  pleasure;  that  the 
deed  of  July  6,  1881  [June  30?],  and  notice  thereof  on  July 
12th  following,  was  in  eflfeot  a  complete  cancellation  of  that 
conveyance,  and  that  all  rights  arising  under  the  trust 
thereby  ceased.  It  is  true,  the  deed  contained  no  express 
power  of  revocation,  but,  as  it  was  in  the  nature  of  a  letter  of 
attorney  only,  it  might  be  revoked  at  will.  The  proceeding 
by  bill  in  equity  was  simply  in  enforcement  of  the  rights  ac- 
crued under  the  revocation;  the  decree  of  the  court  was  an 
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adjudication  in  form  of  what  did  exist  in  fact.  This  being 
BO,  the  bond  in  suit  was,  on  December  8,  1883,  properly  pay- 
able to  Magdalena  Peififer,  and  not  to  John  S.  Hick,  in  whose 
name  it  was  executed. 

The  obligation  upon  which  the  money  was  payable  was 
signed  by  A.  G.  Green,  Joshua  Keely,  and  Fannie  Keely;  it 
was  a  joint  obligation;  it  secured  the  debt,  not  of  any  one,  but 
of  all  the  obligors  together;  the  joint  relation  was  voluntarily 
assumed,  and  each  owed  to  the  other  the  exercise  of  good  faith 
for  their  joint  interest.  All  the  obligors  were  principal  debtors; 
a  confidential  relation  existed  between  them;  each  owed  a  duty 
to  the  other  to  disclose  anything  affecting  the  joint  interest; 
and  each  represented  the  others  in  matters  relating  to  the 
payment  and  discharge  of  their  joint  liability. 

The  deed  to  the  building  association  was  "under  and  sub- 
ject" to  the  lien  of  the  mortgage,  and  the  conveyance  in  this 
form  created  a  covenant  on  part  of  the  grantee  to  indemnify 
the  grantors  against  the  mortgage  debt:  Davis^s  Appeal,  89 
Pa.  St.  272;  Taylor  v.  Mayer,  93  Id.  42.  If  the  association 
failed  to  pay,  and  the  mortgagors  discharged  the  debt,  any 
one  of  them  might  receive  the  money  on  the  indemnity  and 
release  the  covenant. 

Albert  G.  Green,  being  the  counsel  for  Rick,  had  actual 
knowledge  of  the  revocation  of  the  deed,  of  the  notice  to 
Rick,  of  the  proceedings  in  equity,  and  of  the  decree;  he 
knew  that  the  money  was  of  right  payable  to  Mrs.  Peifier; 
he  was  present  in  person  when  the  money  was  paid  by  the 
building  association,  and  was  a  party  to  the  misapplication  of 
it;  it  was  his  plain  legal  duty,  for  his  own  interest  as  well  as 
for  the  protection  of  the  others  jointly  bound  with  him  in  the 
bond,  to  disclose  the  facts  which  were  peculiarly  within  his 
knowledge  at  the  time  of  the  payment.  If  he  failed  in  the 
discharge  of  his  duty  in  this  respect,  and  either  inadvertently 
or  designedly  permitted  the  money  to  be  misapplied,  his  co- 
obligors  must  charge  the  consequences  of  this  default  to  the 
party  who  made  it.  The  reasonable  rule  of  the  law  is,  that 
one  person  is  not  to  be  prejudiced  by  the  unauthorized  acts 
and  declarations  of  another;  but  there  are  exceptions  to  the 
rule,  where  there  is  a  joint  interest  or  liability  between  several 
voluntarily  assumed;  in  such  cases,  each  will  be  presumed  to 
act  and  speak  for  the  whole:  Clark  v.  Morrison,  25  Pa.  St.  453. 

There  is  evidence  also,  notwithstanding  the  denial  of  the 
fact,  from  which  the  jury  might  well  have  found  that  the 
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building  association  knew  that  the  bond  was  held  in  trust  for 
Magdalena  Peiffer;  that  fact  was  plainly  noted  on  the  back  of 
the  bond,  which  was  then  and  there  present,  and  actually 
passed  into  the  hands  of  the  association  at  the  time;  but 
there  is  no  evidence  that  they  had  any  knowledge  of  the  revo- 
cation of  the  trust.  The  doctrine  of  lis  pendens,  we  think,  is 
not  applicable  in  this  case.  The  building  association  did  not 
buy  the  bond  and  mortgage;  they  bought  the  land,  and  the 
title  to  the  land  was  not  in  litigation.  The  bill  in  equity  con- 
troverted the  title  to  the  bond  and  mortgage,  and  in  buying 
the  land  the  rightful  ownership  of  the  mortgage  upon  it  was 
not  involved;  its  existence  was  admitted,  and  the  conveyance 
was  under  and  subject  to  it. 

The  whole  doctrine  of  lis  pendens  in  this  country  is  said  to 
be  founded  upon  the  opinion  of  Chancellor  Kent  in  Murray 
v.  Ballou,  1  Johns.  Ch.  666.  The  established  rule,  says  the 
chancellor,  is,  that  a  lis  pendens^  duly  prosecuted  and  not  col- 
lusive, is  notice  to  a  purchaser  so  as  to  affect  and  bind  his  in- 
terest by  the  decree,  and  the  lis  pendens  begins  from  the  service 
of  the  subpoena  after  the  bill  is  filed.  Where  a  purchase  is 
made  of  property  actually  in  litigation,  pendente  lite,  upon  a 
valuable  consideration,  and  without  express  or  implied  notice, 
in  point  of  fact  the  purchaser  is  affected  in  the  same  manner 
as  if  he  had  such  notice;  and  he  will  accordingly  be  bound  by 
the  judgment  or  decree  in  the  suit:  Story's  Eq.  Jur.,  sec.  405. 
The  principle  applies  generally  in  suits  brought  in  law  or 
equity  for  the  purpose  of  determining  the  title  to  real  property: 
Hersey  v.  Turbett,  27  Pa.  St.  418;  but  it  is  not  confined  to  ac- 
tions involving  title  to  realty.  It  is  applicable  in  certain  cases 
involving  the  title  to  choses  in  action,  excepting  commercial 
paper  not  due.  In  Diamond  v.  Lawrence  Co.,  37  Id.  353,  it 
was  held  that  the  pendency  of  a  suit  between  a  county  and  a 
railroad  company,  in  regard  to  bonds  issued  by  the  county  in 
payment  of  its  subscription  to  the  stock  of  the  company,  is 
notice  to  all  the  world  of  the  facts  alleged  in  the  pleadings 
therein.  Also  in  Murray  v.  Lylhurn,  2  Johns.  Ch.  441,  the 
principle  was  held  to  apply  to  choses  in  action,  as  well  as  to 
real  estate,  and  to  entitle  a  cestui  que  trust,  whose  land  had 
been  fraudulently  disposed  of  by  the  trustee  during  the  pen- 
dency of  a  suit  brought  against  him,  not  merely  to  the  land 
itself,  but  to  the  mortgages  or  other  securities  taken  for  the 
purchase-money,  against  purchasers  or  assignees  claiming  title 
thereto,  as  well  as  the  assignments  made  whilst  the  suit  was 


764  Green  v.  Rick.  [Penn. 

pending.  If,  therefore,  Rick  had  sold  this  bond  and  mortgage 
to  the  building  association  pending  the  proceedings  on  the 
bill  in  equity,  the  principle  of  lis  pendens  would  apply  without 
doubt;  but  we  are  not  aware  that  the  doctrine  has  ever  been 
carried  to  cases  where  the  party  to  be  affected  by  it  was  not 
strictly  a  purchaser,  pendente  lite,  of  the  property  in  litigation : 
See  Wade  on  Notice,  360.  In  this  case  it  was  the  land  that 
was  sold,  not  the  mortgage,  and  it  was  the  title  to  the  latter 
only  that  was  involved  in  the  suit.  There  is  another  reason 
why  lis  pendens  has  no  application  here;  those  persons  only 
are  charged  with  notice  or  affected  by  lis  pendens  who  pur- 
chase from  parties  to  the  suit:  Stuyvesant  v.  Hone,  1  Sand.  Ch. 
419;  Parks  v.  Jackson,  11  Wend.  442;  25  Am.  Dec.  656;  Wade 
on  Notice,  369,  and  other  cases  there  cited.  The  land  was 
conveyed  to  the  building  association,  not  by  Rick,  but  by  the 
Keelys  and  Green,  who  were  not  parties  to  the  suit. 

The  building  association  purchased  the  land  subject  to  the 
mortgage,  payment  of  which  they  assumed;  they  had  a  right 
to  suppose,  in  the  absence  of  any  notice  to  the  contrary,  that 
the  ownership  of  the  mortgage  was  as  it  appeared  upon  the 
record ;  they  paid  the  money  in  good  faith  upon  this  assump- 
tion; they  were  innocent  of  the  injury  to  Mrs.  Peiffer,  and  are 
entitled  to  protection.  When  one  of  two  innocent  persons 
must  suffer  loss  by  the  default  of  a  third  person,  if  their  rights 
are  otherwise  equal,  that  one  should  bear  it  who  put  it  into 
the  power  of  the  defaulter  to  inflict  the  loss.  As  between 
Magdalena  Peiffer  and  the  building  association,  who  would 
both  appear  to  be  innocent  parties,  the  loss,  if  one  must  be 
borne,  should  therefore  fall  on  Mrs.  Peiffer  who  originally 
placed  Rick  in  a  position  to  inflict  it.  The  pendency  of  the 
proceedings  on  the  bill  gave  no  notice,  imposed  no  duty,  and 
restricted  no  right  which  would  subject  the  building  associa- 
tion to  the  decree.  In  this  condition  of  the  case,  the  payment 
of  the  money  discharged  the  mortgage,  and  the  security  it 
afforded  was  lost.  But  upon  what  grounds  shall  the  plaintiffs 
be  decreed  the  right  to  judgment  against  the  defendants  in 
personam? 

As  to  the  defendants  in  this  case,  who  knew,  or  must  be 
assumed  to  have  known,  of  the  revocation  of  this  trust,  there 
was  no  payment  of  this  debt;  payment  to  Rick  was  to  them 
no  payment  at  all.  Although  the  mortgage  may  be  discharged, 
the  debt  still  remains,  and  the  debtors  by  whose  default  the 
money  miscarried  are  still  liable  for  payment  thereof.    This 
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suit  is  on  the  bond,  and  we  see  no  good  reason  why  the  judg- 
ment against  the  defendants  should  not  be  sustained.  Where 
the  lien  of  a  mortgage  is  released  or  discharged,  the  debt 
which  it  was  made  to  secure  stands  upon  its  own  footing  for 
the  balance  unpaid  as  if  no  mortgage  had  ever  existed.  But 
whether  the  mortgage  was  discharged  in  this  case  was  sought 
to  be  ascertained  on  the  trial  on  the  bond;  the  building  asso- 
ciation voluntarily  came  into  court  and  asked  leave  to  defend 
pro  interesse  suo;  an  issue  was  framed  as  between  the  plaintiff 
and  the  building  association  involving  the  question  of  the 
good  faith  payment  of  the  mortgage;  defendants  pleaded  pay- 
ment, and  the  entire  matters  at  issue  were  submitted  to  the 
jury  in  the  same  trial.  The  verdict  for  plaintiff,  although 
general  in  form,  is  equivalent  to  a  verdict  against  the  defend- 
ants for  the  amount  of  the  bond,  and  against  the  building  as- 
sociation, on  the  issue  raised  by  the  special  pleas  filed  in  their 
own  behalf.  We  find  no  evidence  which  will  justify  the  judg- 
ment against  the  building  association  on  this  issue.  There  is 
not  the  slightest  evidence  of  notice  on  part  of  the  association, 
nor  is  there  any  rule  of  law  or  of  equity  which,  under  the  facts 
in  this  case,  would  restrict  their  rights  to  have  this  lien  dis- 
charged. 

The  judgment  entered  against  the  building  association  is 
therefore  reversed,  but  the  judgment  against  Albert  G.  Green, 
Joshua  Keely,  and  Fannie  Keely,  the  defendants,  is  affirmed. 


Co-STTRETIES  ARK  FIDUCIARIES  AND  TRUSTEES  FOR  EaCH  OtHER,  and  are 
bound  to  observe  the  duties  of  that  relation:  McPherson  v.  TaJbott,  10  Gill  & 
J.  499;  32  Am.  Dec.  191;  Taylor  \.  Morrison,  26  Ala.  728;  62  Am.  Dec.  747. 

Law  ot  Lis  Pendens,  Generally:  See  the  note  to  Newman  v.  Chapman, 
14  Am-  Deo.  774-779.  As  to  the  modem  modifications  of  the  doctrine  of  Ua 
^pendens,  see  the  note  to  Melhiraih  v.  Hollander,  39  Am.  Rep.  487>  488.  In 
Portia  V.  Hill,  30  Tex.  629,  98  Am.  Dec.  481,  it  is  held  that  all  persons  pnr- 
ohasing  realty  pending  snit  are  deemed  to  have  notice  of  the  claim  until  tho 
fixud  disposition  of  the  suit. 

PUSOHASKR  ntOM  MoRTQAOOB  IB  ChASOKABLB  WITH  NOTIOB  OW  MORTOAOI 

DuLT  BxoeRDXD:  Bouivoett  y.  Sterner,  84  Ala.  307)  6  Am.  St.  Bep.  375. 
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[121  PBNHBTLTllIIA.  STATB,  143.J 

CORFORATIOHS.  —  BoOK  COMPANIES  ARB  QUASI  PUBLIO  CORPOKATIOKS  in- 
tended to  snpply  facilities  to  the  general  public  for  the  driving  of  logs. 

Id.  —  Chabtebs  or  Most  Pbiyath  Ck)RPOBATioNS  abb  fob  Pitrposb  ov 
Pbivatb  Gaik;  but  as  they  are  intended  also  to  subserve  great  public 
interests,  they  should  be  ao  oonstmed  as  not  to  defeat  the  purpose  of 
their  creation. 

Id.  —  Obnebal  Pbinoiplb  ts  Constdction  of  Statctes  is,  that  a  proviso, 
or  saving  clause,  which  is  directly  repugnant  to  the  body  of  the  act,  will 
not  have  effect  to  defeat  the  purpose  of  the  enactment;  but  this  principle 
will  not  apply  in  the  construction  of  the  charters  of  private  corpora- 
tions, where  the  matters  contained  in  the  saving  clause  are  made  and 
intended  to  be  made  an  essential  condition  of  the  enjoyment  of  the  char- 
ter. If  private  corporations  accept  charters  under  such  circumstances, 
they  must  enjoy  their  privileges  subject  to  the  conditions,  or  not  enjoy 
them  at  alL 

Id. — Thouqh  Chabtkb  of  Pbtvatb  Cobpobation  is  to  bb  Stbictlt 
CoNSTBCVD,  yet  when  the  commonwealth  has  granted  a  public  franchise, 
a  clause  relative  merely  to  the  manner  in  which  such  franchise  shall  be 
exercised  will  not  be  construed  so  as  to  defeat  the  grant. 

Id. — CossTEUCTiow  to  be  Given  to  Pbovtsos  to  Sections  2,  3,  and  7, 
act  of  March  29,  1849  (P.  L.  245),  incorporating  the  West  Branch 
Boom  Company,  must  not  bo  such  as  to  defeat  the  grant  itself,  forbid- 
ding the  company  to  stop  a  mixed  mass  of  logs  for  the  shortest  time 
reasonably  necessary,  by  the  use  of  the  utmost  diligence  and  skill,  to 
withdraw  from  that  mass  their  own  logs.  And  if,  in  the  exercise  of  their 
powers,  they  detain  logs,  and  are  in  no  way  negligent,  the  special  rem- 
edy provided  by  section  3  of  the  act  must  be  pursued. 

Case  by  the  Pennsylvania  Joint  Lumber  and  Land  Com- 
pany against  the  West  Branch  Boom  Company,  to  recover 
damages  for  the  detention  of  logs  in  the  boom  of  the  defend- 
ants, and  for  the  resulting  deterioration  in  their  value.  The 
material  facts,  and  the  statutory  provisos  considered  and  con- 
strued by  the  court,  appear  in  the  opinion.  Verdict  and  judg- 
ment for  the  plaintiffs,  and  the  defendants  assigned  error. 

H.  T,  Harvey  and  Henry  G.  Parsons^  for  the  plaintiffs  in 
error. 

H.  C.  McCormick  and  J.  A.  Beeber,  for  the  defendants  in 
error. 

Clabk,  J.  By  its  charter  the  "West  Branch  Boom  Company 
was  authorized  to  erect  and  maintain  a  boom  on  the  south 
side  of  the  west  branch  of  the  Susquehanna  River  near  Lock 
Haven;  and  to  this  end  to  construct  such  piers,  side  branches, 
or  shear-booms  as  might  be  necessary  for  stopping  and  secur- 
ing logs  or  other  lumber  floating  upon  the  river;  and  they  are 
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required  at  all  times  to  keep  and  maintain  these  piers  and  the 
booms  suflficiently  strong  to  secure  all  the  lumber  contained 
therein.  The  charter  clearly  contemplates  the  several  distinct 
classes  of  lumber  which,  floating  on  the  river,  would  come  in 
contact  with  or  be  caught  in  the  boom,  and  defines  the  duty 
of  the  company  with  respect  to  each. 

1.  It  was  provided  that  rafts  of  logs  or  other  lumber  might 
be  landed  and  fastened  as  theretofore,  and  that  any  staved 
or  broken  raft  coming  into  the  boom  should  be  delivered  to 
the  owner  upon  payment  of  a  certain  price  in  the  nature  of 
salvage. 

2.  That  logs  or  other  lumber  might  be  driven  into  the  boom 
for  manufacture  at  Lock  Haven,  or  to  be  formed  into  rafts, 
and  transported  upon  the  water  in  that  form  to  the  place  of 
their  destination  below  Lock  Haven.  This  would  seem  to 
have  been  the  first  and  principal  object  in  view  in  the  con- 
struction of  the  boom,  as  it  is  provided  in  the  charter  as  fol- 
lows: "It  shall  be  the  duty  of  the  corporation  to  cause  the 
passage-ways  or  open  spaces  to  be  carefully  guarded  day  and 
night,  so  that  no  lumber  be  permitted  to  escape;  to  raft  all 
lumber  in  said  booms  securely  and  faithfully,  with  suitable 
warps  and  wedges  for  rafting  and  securing  the  same  below  the 
«aid  boom."  The  corporation  had  the  right  to  charge  and 
collect  toll  or  boomage  upon  the  lumber  thus  boomed,  rafted, 
and  secured,  including  warps,  wedges,  etc.,  at  rates  in  the 
fiixth  section  specified. 

3.  Other  logs  and  lumber  rafted  in  above  Lock  Haven,  and 
<iestined  for  points  below,  and  logs  and  other  lumber  not 
rafted,  which  were  to  be  driven  to  their  destination  below  Lock 
Haven.  As  to  this  there  was  a  proviso  or  saving  clause  to  the 
second  section,  as  follows:  "Provided  that  said  booms  shall 
not  extend  more  than  half-way  across  said  river,  and  be  so 
constructed  as  to  admit  the  safe  passage  of  rafts,  boats,  logs, 
masts,  spars,  or  other  lumber,  and  not  impede  the  navigation 
of  said  river  and  the  branches  thereof";  also  a  like  proviso,  or 
saving  clause,  to  the  seventh  section,  as  follows:  "Provided  at 
all  times  that  no  lumber  of  any  description  shall  be  stopped, 
except  upon  the  written  request  of  the  owner  or  owners  of  the 
same,  and  no  toll  or  expense  shall  accrue  to  any  lumber  de- 
signed to  run  or  to  be  driven  to  any  point  below  Lock  Haven; 
a  free  and  unobstructed  passage  shall  at  all  times  be  kept 
open  so  that  the  navigation  of  the  river  shall  be  as  free  as  it 
-now  is." 
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It  is  upon  the  proper  construction  of  these  saving  clauses 
that  the  controversy  arises.  Plaintiffs'  contention  is,  that  aa 
their  logs  were  destined  to  points  below  the  Lock  Haven  boom, 
and  due  and  proper  notice  of  that  fact  had  been  given,  as  re- 
quired by  the  act  of  May  8,  1854  (P.  L.  666),  the  defend- 
ants had  no  right  to  stop  them,  or  to  detain  them,  for  any 
length  of  time  in  their  boom,  under  any  circumstances  or 
for  any  purpose;  and  that,  having  done  so  in  the  years  1883 
and  1884,  they  are  answerable  in  damages  for  the  loss  occa- 
sioned thereby.  The  defendants  maintain,  however,  that  this 
construction  of  their  charter  would  give  it  no  practical  effect 
whatever;  that  the  several  provisos  mentioned,  if  so  construed, 
are  totally  repugnant  to  the  body  of  the  act  of  incorporation, 
and  would  wholly  defeat  the  public  purpose  which  the  legisla- 
ture manifestly  had  in  view  in  its  enactment.  Their  conten- 
tion is,  therefore,  that  the  saving  clauses  should  receive  such 
a  reasonable  construction  as  would  not  practically  nullify  their 
charter.  They  offered  to  prove,  in  substance,  that  the  plain- 
tiffs' logs,  for  the  detention  of  which  damages  are  claimed  in 
this  suit,  were  thrown  into  the  river,  or  some  of  its  tributaries, 
in  the  winter  or  spring  of  1883  and  1884,  to  be  driven  into  the 
Susquehanna  boom,  twenty-two  miles  below  the  West  Branch 
boom;  that  at  or  about  the  same  time  a  very  large  amount  of 
other  logs,  perhaps  two  hundred  million  feet  or  more,  some 
destined  for  the  West  Branch  boom,  and  some  for  the  Susque- 
hanna boom,  were  thrown  into  the  same  stream  indiscrimi- 
nately, and  that,  when  the  spring  freshets  came,  the  whole 
mass  of  logs  was  driven  down  the  stream;  that  the  swollen 
stream  was  filled  with  logs  from  bank  to  bank,  and  as  the 
"  drive  "  approached  the  West  Branch  boom,  it  was  absolutely 
impossible  to  ascertain  to  which  boom  the  logs  were  destined; 
that  they  could  only  be  known  by  inspection  of  the  marks  on 
the  ends  of  the  logs,  of  which  there  were  over  one  hundred 
different  kinds;  that  some  of  the  logs  were,  in  fact,  destined 
for  Lock  Haven,  and  some  for  Williamsport,  but  that  the 
marks  could  not  be  seen,  nor  their  destination  determined; 
that  in  order  to  secure  the  logs  consigned  to  their  custody,  the 
West  Branch  Boom  Company  thereupon  opened  their  boom, 
and  received  into  it  of  the  mass  of  the  logs,  without  distinc- 
tion, until  their  boom  was  filled,  and  suffered  the  residue  to 
pass  down  the  stream;  that  as  soon  as  practicable,  and  with 
the  utmost  diligence  and  dispatch,  they  passed  out  of  their 
boom  all  the  plaintiffs'  logs,  and  all  other  logs  destined  for 
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points  below  Lock  Haven;  that  they  used  every  appliance 
and  means,  expended  large  sums  of  money,  employed  a  great 
many  men,  and  did  everything  in  their  power,  or  that  it  was 
possible  to  do  by  human  ingenuity  and  skill,  to  deliver  the 
logs  of  the  plaintiffs  below  their  booms,  so  that  they  could  be 
driven  into  the  Susquehanna  boom;  that  the  marks  are  on  the 
ends  of  the  logs,  and  it  is  impossible  to  ascertain  to  whom  the 
logs  belong  until  the  marks  can  be  seen,  and  that  can  only  be 
done  when  the  boom  is  opened  and  the  logs  passed  out. 

Was  this  testimony  admissible?  Under  the  circumstances 
stated  in  the  offer,  had  the  defendants  a  right  to  detain  the 
plaintiffs'  logs  until  the  marks  upon  them  could  be  seen,  and 
until  they  could  be  separated  from  logs  which  were  consigned 
to  their  custody  and  care?  Boom  companies  are  organized  to 
carry  on,  on  a  large  scale,  and  under  one  management,  the 
business  of  driving  and  rafting  logs  which  would  otherwise 
have  to  be  done  by  individuals;  they  are  intended  to  supply 
facilities  for  the  driving  of  logs  to  the  general  public,  and  are 
therefore  quasi  public  corporations:  Osborne  v.  Knife  Falls 
Boom  Co.,  32  Minn.  412;  50  Am.  Rep.  590;  Cohn  v.  Boom  Co.y 
47  Wis.  314.  "  It  is  doubtless  true,"  as  we  said  in  Brown  v. 
Susquehanna  Boom  Co.,  169  Pa.  St.  68,  58  Am.  Rep.  708,  "that 
such  charters  ought  to  be  construed  most  beneficially  for  the 
public,  and  more  strictly  against  the  company;  but  the  con- 
struction must  be  a  reasonable  one.  The  charters  of  most 
private  corporations  are  for  the  purpose  of  private  gain,  and 
many  of  them  grant  exclusive  privileges  in  abridgment  of  in- 
dividual right;  but  as  they  are  intended  also  to  subserve  great 
public  interests,  they  should  be  so  construed  as  not  to  defeat 
the  purpose  of  their  creation.  The  Susquehanna  Boom  Com- 
pany was  not  only  intended  to  serve  the  private  interests  of 
the  corporation,  but  also  that  of  the  public,  and  especially  of 
those  who,  with  rafts,  logs,  or  lumber,  should  navigate  the 
stream;  it  purposed  to  do  for  them  what  they  could  in  no 
way  do  for  themselves.  Whilst,  therefore,  the  words  of  the 
charter  should  be  construed  with  some  degree  of  strictness 
lor  the  public  protection,  they  should  not  be  construed  to 
require  the  performance  of  what,  in  the  nature  of  the  case, 
cannot  be  performed." 

It  is  a  general  principle  in  the  construction  of  statutes 
that  a  proviso,  or  saving  clause,  which  is  directly  repugnant  to 
the  body  of  the  act,  will  not  have  effect  to  defeat  the  purpose 
of  the  enactment.    This  principle,  it  is  true,  will  not  apply  in 
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the  construction  of  the  charters  of  private  corporations,  where 
the  matters  contained  in  the  saving  clause  are  made,  and  in- 
tended to  be  made,  an  essential  condition  of  the  enjoyment  of 
the  charter.  If  private  corporations  accept  charters  undor 
such  circumstances,  they  take  them  cum  onere;  they  must 
enjoy  their  privileges  subject  to  the  conditions,  or  not  enjoy 
them  at  all:  Dugan  v.  Bridge  Co.,  27  Pa.  St.  809;  67  Am.  Dec. 
464.  But  even  in  such  case,  we  must  first  be  satisfied  what 
the  condition  really  is,  and  in  case  of  ambiguity  or  doubt,  the 
intent  of  the  legislature,  in  this  respect,  must  be  ascertained 
from  a  consideration  of  the  whole  instrument.  In  the  case 
just  cited,  although  the  building  of  the  bridge  may  necessarily 
have  involved  the  erection  of  piers,  yet  it  was  not  shown  that 
these  piers  could  not  have  been  erected  in  such  place  and  in 
such  a  manner  as  not  to  injure  the  navigation.  Besides,  the 
condition  was  plainly  expressed;  it  involved  no  ambiguity  or 
repugnancy,  either  in  the  words  of  the  statute  or  arising  out 
of  its  practical  operation. 

In  this  case,  however,  the  manifest  purpose  of  the  legisla- 
ture was  to  authorize  the  West  Branch  Boom  ^'ompany  to 
stop  all  lumber  marked  for  their  boom.  The  defendants  al- 
lege that  to  do  this,  and  to  comply  with  the  provisions  of  the 
saving  clause  contained  in  the  second  and  seventh  sections, 
in  any  literal  or  strict  sense,  involves  a  practical  and  palpable 
absurdity,  and  that  it  is  not  probable  the  legislature  intended 
the  language  of  this  proviso  to  be  read  in  that  sense.  They 
contend  that  the  saving  clause  to  the  seventh  section,  which 
provides  that  "no  lumber  of  any  description  shall  be  stopped, 
except  upon  the  written  request,"  etc.,  does  not  apply  to  the 
mere  temporary  detention  of  the  logs  until  the  marks  can  be 
seen  and  their  destination  determined. 

Private  charters,  as  we  have  said,  are  to  be  strictly  con- 
strued; but  when  the  commonwealth  grants  a  public  franchise 
over  a  highway,  a  clause  relative  to  the  manner  in  which 
such  franchise  shall  be  exercised  will  not  be  construed  so  as 
to  defeat  the  grant:  Whitaker  v.  Delaware  etc.  Canal  Co.,  87 
Pa.  St.  34.  In  the  case  cited,  a  corporation  was  authorized  by 
its  charter  to  construct  a  dam  in  a  river,  "provided  that  the 
same  shall  be  so  constructed  as  to  leave  the  channel  of  said 
river  as  safe  and  convenient  for  the  descent  of  rafts  as  it 
now  is."  "The  plaintiff  complains,"  says  our  late  brother 
Tmnkey,  in  the  opinion  of  the  court  in  that  case,  "that  the 
river  is  not  as  safe  and  convenient  for  navigation  as  before 
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the  erection  of  the  dam.  Unquestionably  this  is  so.  A  dam 
in  a  stream  is  an  impediment,  and,  in  some  degree,  renders  its 
navigation  less  safe  and  convenient.  A  literal  construction  of 
this  provision  makes  it  impossible  to  build  and  maintain  the 
dam,  and  the  conceded  right  vanishes Various  stat- 
utes have  been  from  time  to  time  enacted  authorizing  public 
improvements,  some  of  which  would  obstruct  or  impede  the 
navigation  of  rivers,  and  others  the  use  of  streets  and  roads, 
which  contained  provisions  forbidding  such  obstructions  and 
impediments.  The  courts  have  uniformly  held  that  these 
provisions  should  be  liberally  construed,  so  as  not  to  destroy 
the  grant."  In  support  of  this  principle  are  cited  Mononga- 
hela  Bridge  Co.  v.  Kirk,  46  Pa.  St.  112;  84  Am.  Dec.  627;  and 
Commonwealth  v.  Erie  etc.  R.  R.  Co.,  27  Pa.  St.  365;  67  Am. 
Dec.  471.  In  the  former  case,  the  charter  of  the  company 
provided  that  nothing  therein  contained  should  authorize  the 
erection  of  a  bridge  over  the  Monongahela  River  "in  such 
manner  as  to  injure,  stop,  or  interrupt  the  navigation-  of  the 
river  by  boats,  rafts,  or  other  vessels."  It  was  held  that  the 
proviso  was  not  intended  to  prevent  the  erection  of  piers  in 
the  bed  of  the  river.  Although  piers  in  the  bed  of  a  naviga- 
ble stream  inevitably  injure  navigation,  and  render  it  more 
difficult,  they  do  not  necessarily  "injure,  stop,  or  interrupt  the 
navigation,"  in  the  sense  in  which  these  words  were  used  by 
the  legislature.  A  strict,  literal  meaning  was  not  intended, 
and,  in  the  very  nature  of  the  case,  it  never  could  have  been. 
"When  the  purpose  of  the  franchise  is  the  performance  of  a 
public  act,  the  grant  is  to  be  so  interpreted  as  to  enable  the 
act  to  be  done.  "The  general  rule,"  says  Mr.  Justice  Read, 
"undoubtedly  is,  that  charters  of  incorporation  of  private 
companies  are  to  be  construed  strictly  in  favor  of  the  com- 
monwealth,— so  are  grants  to  anv  persons, — but  they  are  to 
be  construed  reasonably.  It  is  very  clear  that  when  the  pur- 
pose of  the  franchise  is  the  performance  of  a  public  act,  the 
grant  is  to  be  interpreted  so  as  to  enable  the  act  to  be  done. 
The  act  for  the  provision  so  made  in  this  charter  was  a  public 
one.  It  was  the  extension  of  one  highway  over  another.  Nor 
was  the  erection  of  the  bridge  less  the  performance  of  a  pub- 
lic function  because  the  agent  was  empowered  to  exact  tolls 
from  passengers.  The  legislature  is  not  to  be  supposed  to 
have  authorized  and  prohibited  such  a  public  act  at  the  same 
time  and  by  the  same  charter;  a  grant  of  power  to  erect  a 
public  bridge  is  not  to  be  construed  so  as  to  make  its  erection 
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impossible,  and  such  a  construction  justified  by  the  rule  that 
private  charters  are  to  be  strictly  interpreted."  In  the  case 
of  Commonwealth  v.  Erie  etc.  R.  R.  Co..,  27  Pa.  St.  365,  the 
charter  of  the  railroad  company  had  a  provision  in  it  that 
the  railroad  "should  be  so  constructed  as  not  to  impede  or 
obstruct  the  free  use  of  any  public  road,  street,  lane,  or  bridge 
now  laid  out,  open,  or  built."  Chief  Justice  Black,  in  the 
opinion  of  the  court  rendered  in  that  case,  says:  "And  another 
objection  to  this  location  is  more  grave,  because  it  bases  itself 
on  a  provision  in  the  act  of  incorporation.  It  is  said  that  the 
streets  would  be  less  obstructed  by  taking  the  road  down  to 
the  harbor  than  by  locating  it  where  the  defendants  propose. 
The  company  is  forbidden  to  make  the  road  so  as  to  obstruct 
or  impede  the  free  use  of  any  street.  These  words,  taken  lit- 
erally and  in  their  strongest  sense,  would  prevent  the  railroad 
from  being  made  on  the  streets  at  all.  But  we  followed  author- 
ity in  saying  they  were  not  to  be  so  interpreted." 

But  the  rule  of  construction  applicable  here  would  seem  to 
have  been  settled  by  the  judgment  of  this  court  in  the  un- 
reported case  of  Susquehanna  Boom  Co.  v.  West  Branch  Boom 
Co.y  argued  at  the  January  term,  1877.  The  proviso  to  the 
second  section,  as  we  have  said,  provides  "  that  the  said  booms 
shall  not  extend  more  than  half-way  across  the  river,  and  be 
BO  constructed  as  to  admit  the  safe  passage  of  rafts,  boats,  logs, 
masts,  spars,  or  other  lumber,  and  not  impede  the  navigation 
of  said  river  and  branches  thereof."  Whilst  the  permanent 
portion  of  the  boom  structures  was  on  the  south  side,  and  did 
not  extend  more  than  half-way  across  the  stream,  yet  the  com- 
pany swung  the  shear  from  the  north  side  of  the  river,  and 
when  the  shear  was  closed  the  entire  stream  was  for  the  time 
obstructed.  The  Susquehanna  Boom  Company  thereupon 
filed  a  bill  in  equity  in  this  court,  praying  that  the  West 
Branch  Boom  Company  might  be  enjoined  from  maintaining 
the  shear;  on  full  consideration,  however,  the  bill  was  dis- 
missed. Our  brother  Gordon,  in  delivering  the  opinion  of  the 
court,  said:  "Whether  the  defendant  has  the  right  to  the  use 
of  the  shear  by  which,  at  least  occasionally  and  for  a  short 
time,  logs  intended  for  the  Susquehanna  boom  must  be  stopped, 
depends  altogether  upon  the  powers  conferred  upon  it  by  its 
charter;  beyond  this  it  cannot  go;  it  must  abide  by  what  is 
written  therein,  or  what  arises  therefrom  by  necessary  im- 
plication  A  literal  construction  of  this  proviso  utterly 

defeats  the  grant,  for,  as  we  have  seen,  the  boom  without  a 
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shear,  and  that  from  the  north  side,  is  worthless;  but  more 
than  this,  if  the  boom  itself  must  be  so  constructed  as  to 
allow  the  passage  of  boats,  rafts,  ajid  lumber  through  it,  it  is 
wholly  worthless,  since  in  that  case  it  would  hold  nothing. 
This,  however,  will  not  do,  for  a  proviso  in  a  grant  for  a  public 
franchise  cannot  be  allowed  to  defeat  the  grant  itself:  Whitaker 

V.  Delaware  etc.  Canal  Co.,  87  Pa.  St.  84 We  are  brought 

to  the  conclusion,  which,  after  much  examination  and  thought, 
we  regard  as  inevitable,  that  the  defendant  had  the  right  un- 
der its  charter  to  maintain  and  use  the  shear  which  it  did 
have  and  use  at  the  time  of  the  filing  of  this  bill.  Without 
Buch  a  structure  the  franchise  itself  is  valueless;  neither  can 
the  corporation  answer  the  purposes  of  its  creation  nor  perform 
the  duties  imposed  upon  it  by  the  act  of  incorporation.  It 
must  therefore  have  its  shear  booms,  and  of  course  it  must  use 
them  in  accordance  with  the  terms  of  the  statute.  The  act 
has  made  ample  provision  for  a  free  and  unobstructed  naviga- 
tion, and  for  the  earliest  possible  transmission  of  lumber  ne- 
cessarily lodged  within  the  booms,  and  if  in  this  or  any  other 
particular  the  defendant  neglects  or  fails  to  perform  its  duty, 
it  is  answerable  for  any  damages  arising  from  such  neglect  or 
failure." 

These  cases  show  conclusively  that  we  are  not  to  adhere 
strictly  to  a  literal  construction  of  this  charter,  if  by  so  doing 
we  defeat  the  public  purpose  to  be  subserved  thereby;  the  pro- 
visos are  to  be  construed  so  as  not  to  defeat  the  grant  itself. 
The  swinging  of  the  boom  from  the  north  side  assumes  the 
power  of  the  corporation  for  some  purposes  over  the  whole 
width  of  the  river;  and  the  right  to  use  the  shear,  and  to  stop 
their  own  logs  driven  indiscriminately  with  the  logs  of  others, 
assumes  the  right,  under  the  circumstances  stated  in  the  offer, 
to  stop  the  mixed  mass  of  logs  for  the  shortest  time  reason- 
ably necessary,  by  the  use  of  the  utmost  diligence  and  skill, 
to  withdraw  from  that  mass  their  own  logs.  To  decide  other- 
wise would  be  to  defeat  the  very  purpose  which  the  legislature 
had  in  view. 

That  this  was  the  actual  legislative  intent,  however,  is 
manifest  upon  a  careful  reading  of  the  proviso  to  section  7. 
It  is  provided  that  "no  lumber  of  any  description  shall  be 
stopped,  except  upon  the  written  request  of  the  owner  or 
owners  of  the  same."  Now,  it  is  plain  that  the  stopping 
referred  to  here  is  not  a  mere  temporary  interruption  of  the 
progress  of  the  logs  for  the  purpose  mentioned,  but  a  stopping 
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i>f  the  logs  as  at  the  place  of  their  destination,  at  the  request  of 
I  he  owner.  Further,  it  is  provided  "that  no  toll  or  expense 
shall  accrue  to  any  lumber  designed  to  run  or  to  be  driven  to 
any  point  below  Lock  Haven."  If  it  was  contemplated  that 
such  lumber  was  not  under  any  circumstances  to  be  stopped 
in  the  West  Branch  boom,  how  could  any  toll  or  expense  ac- 
crue upon  it?  Assuming,  however,  that  this  class  of  lumber 
might  and  probably  would  at  times  come  within  the  inclosure 
of  this  boom,  it  was  reasonable  and  proper,  conceding  the  right 
to  interrupt  its  passage  temporarily,  and  for  a  lawful  purpose, 
to  make  provision  that  there  should  be  no  toll  or  expense 
charged  for  turning  it  out. 

But  it  is  said  that  the  identical  question  now  under  discus- 
sion was  decided  otherwise  in  West  Branch  Boom  Co.  v.  DodgCj 
31  Pa.  St.  285.  What  the  precise  facts  in  that  case  were  does 
not  appear.  It  was  an  action  on  the  case  for  the  detention  of  a 
quantity  of  saw-logs  which  ran  into  the  defendants'  boom  in  the 
spring  of  1852.  The  jury  found  a  verdict  for  the  plaintiffs,  by 
consent,  subject  to  the  opinion  of  the  court  whether  in  law  the 
plaintiffs  were  entitled  to  recover.  Under  what  circumstances, 
for  what  purpose,  or  for  what  length  of  time,  the  logs  were  de- 
tained does  not  appear  in  the  report  of  the  case.  The  opinion 
may  or  may  not  be  in  conflict  with  the  views  here  expressed; 
that  depends  wholly  upon  the  facts  upon  which  it  is  based. 
There  are  some  general  expressions  contained  in  it  which  might 
appear  to  be  in  conflict,  not  only  with  the  rulings  in  this  case, 
but  with  Susquehanna  Boom  Co.  v.  West  Branch  Boom  Co., — 
case  not  reported, — already  referred  to.  These  expressions, 
however,  may  be  made  with  reference  to  a  state  of  facts  wholly 
different  from  the  facts  in  this  case  or  in  the  case  mentioned. 
However  this  may  be,  we  are  well  satisfied  that  the  construc- 
tion we  have  given  to  this  charter  is  the  reasonable  and  proper 
one,  and  that  it  is  in  conformity  with  the  rule  now  recognized 
in  this  state. 

If  the  facts  set  forth  in  the  offer  are  established  by  the 
proofs,  it  follows  that  the  defendants,  in  stopping  the  plain- 
tiffs' logs,  under  the  circumstances  and  for  the  purposes  stated, 
were  exercising  powers  conferred  by  their  charter,  and  for 
any  negligent  performance  of  these  powers  would  be  answer- 
able only  according  to  the  provisions  of  the  charter:  Bald 
Eagle  Boom  Co.  v.  Sanderson,  81  Pa.  St.  402. 

The  judgment  is  reversed,  and  a  venire  facias  de  novo 
awarded. 
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Qt7asi  Cobpokations,  Genxrallt:  See  the  note  to  Todd  t.  BirdsaU,  13 
Am.  Deo.  52S-525. 

Charters  op  Privatb  Corforations  are  Generailt  to  bb  Strictly 
Construed:  See  Mobille  v.  St.  Lotas  etc  B.  R.  Co.,  84  Ala.  115;  6  Am.  St 
Rep.  342,  and  note. 

Proviso  or  Savino  Clause  in  Statute  is  not  to  hays  Eiteot  when 
repugnant  to  the  pnrview  of  the  body  of  the  act;  but  this  rule  does  not  apply 
to  acts  constitutmg  private  corporations:  Dugan  v.  Bridge  Co.,  27  Pa.  St. 
303;  67  Am.  Dec.  464. 

Liberal  "Rules  op  Construction  should  be  Adopted  in  Expounding 
Charter  conferring  privileges  and  exemptions,  where  the  enterprise  is 
greatly  for  the  benefit  of  the  community:  Mayor  etc  v.  BaMimore  etc  R.  R. 
Co.,  6  Gill,  288;  48  Am.  Dec.  531;  see  also  Bardstown  etc  R.  R.  Co.  v.  Met- 
ea^e,  4  Met.  (Ey.)  199;  81  Am.  Dec.  541. 


Tiffany  v.  Commonwealth. 

[121  Pennsylvania  State,  166.] 

Criminal  Law.  — Presumption  that  Killing,  Shown  to  be  Unlawful, 
is  Murder,  may  be  rebutted,  or  so  far  weakened  by  other  evidence  in 
connection  with  the  legal  presumption  of  innocence  as  to  create  a  rea. 
Bonable,  substantial  doubt  as  to  the  guilt  of  the  accused  or  the  grade  of 
the  crime  charged,  and  thus  entitle  him  to  an  acquittal  or  to  a  reduction 
of  the  grade. 

Malice  is  Essential  Ingredient  op  Murder,  either  of  the  first  or  second 
degree,  and  while  its  exiatence  may  be  presumed  from  certain  proved  or 
admitted  facts,  the  presumption  is  not  necessarily  conclusive.  There 
may  be  rebutting  evidence  for  the  consideration  of  the  jury. 

Ik  Criminal  Cases,  Burden  of  Proof  never  Shifts,  but  Rests  on  the 
prosecution  throughout,  so  that  in  all  cases  a  conviction  can  bo  had  only 
after  the  jury  have  been  convinced,  beyond  a  reasonable  doubt,  of  the 
defendant's  guilt.  It  results  that  if  from  any  or  from  all  the  evidence 
taken  together  a  reasonable  doubt  of  guilt  is  raised,  there  should  be  an 
acquittal. 

Erroneous  Charge  and  Erroneous  Refusal  to  Charge.  — On  a  trial 
for  murder,  where  there  was  evidence  of  an  attack  made  upon  the  de- 
fendant so  violent  as  to  warrant  him  in  believing  that  he  was  ia  danger 
of  great  bodily  harm  or  loss  of  life  unless  he  used  a  pistol  in  defending 
himself,  a  charge  that  "  if  the  facts  and  circumstances  are  in  evidence, 
no  matter  by  whom  produced,  which  make  tho  extenuation  that  reduces 
the  grade  of  the  crime,  they  have  the  effect  to  reduce  it,  but  those  facts 
and  circumstances  must  be  more  than  sufQcient  to  raise  a  reasonable 
doubt,"  is  misleading  and  erroneous;  and  it  is  error,  in  such  case,  to  re- 
fuse to  charge  that  if  the  circumstances  in  evidence  raised  a  reason- 
able doubt  of  murder  in  the  second  degree,  they  would  operate  to  acquit 
of  it. 

Sxlf-Defense.  —  Owner  of  Land  has  Right  to  Order  Trespasser 
therefrom,  but  he  has  no  right  to  follow  him  np  until  an  attack  ii 
made  upon  himself  so  fierce  aa  to  compel  him  to  take  the  life  of  the  tree- 
passer  in  self-defense. 
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Whebs,  on  Tbial  for  Mttbdeb,  teebb  13  Evidence  Tending  to  Show 
that  the  defendant  was  assaulted  by  the  deceased  and  another,  and  that 
he  killed  the  deceased  in  self-defense,  evidence  to  prove  the  bad  reputa- 
tion of  each  other  person  as  a  violent  and  dangerous  man,  and  that  all 
this  was  known  to  the  defendant  at  the  time  of  the  homicide,  is  admissi* 
ble,  as  directly  bearing  on  the  question  of  justifiable  self-defense. 

Indictment  for  murder.  Verdict  that  the  defendant  was 
guilty  of  murder  in  the  second  degree.  The  material  facta 
appear  in  the  opinion 

E.  L.  Blakealeef  A.  H.  McCoUumf  and  George  A.  Postj  for  the 
plaintiflF  in  error. 

F.  L.  Lott,  district  attorney,  and  Cornelius  Smith,  for  the  de- 
fendant in  error. 

Sterbett,  J.  The  clear  and  comprehensive  charge  of  the 
learned  president  of  the  oyer  and  terminer  contains  a  correct 
exposition  of  the  law  applicable  to  the  several  degrees  of  homi- 
cide upon  which  the  jury  were  required  to  pass,  except  in  his 
refusal  to  charge,  substantially,  as  requested  by  the  prisoner, 
that  a  reasonable  doubt  as  to  the  existence  of  malice  was  suf- 
ficient to  reduce  the  grade  of  homicide  below  murder  of  the 
second  degree.  His  refusal  to  so  instruct  the  jury  is  practi- 
cally the  subject  of  complaint  in  the  first  four  specifications 
of  error. 

While  it  was  not  denied  that  the  deceased,  Samuel  Hocum, 
died  from  the  effect  of  a  pistol-shot  wound  inflicted  by  the 
prisoner,  it  was  contended*  that  the  shooting  was  done  in  justi- 
fiable self-defense,  or,  at  the  very  utmost,  under  such  legal 
provocation  as  stripped  the  act  of  malice  and  reduced  the 
grade  of  offense  to  manslaughter.  Considerable  evidence  was 
introduced  for  the  purpose  of  showing  that  the  prisoner  was 
assaulted  on  his  own  premises  by  deceased  and  his  com- 
panion, Lafayette  Crandall;  that  the  attack  was  so  fierce  and 
violent  as  to  warrant  him  in  believing  he  was  in  danger  of 
great  bodily  harm  or  loFS  of  life  unless  he  used  the  pistol  in 
defending  himself.  Without  referring  fully  to  the  evidence, 
it  is  suflBcient  to  say  that  it  tended  to  sustain  his  contention, 
and  presented  a  proper  case  for  submission  to  the  jury  on 
questions  of  fact  involved  therein. 

Among  other  things,  the  prisoner  himself  testified:  "I  went 
to  my  lot  to  pick  berries,  ....  and  while  I  was  there,  busy 
picking  berries,  Crandall  and  Hocum  came  where  I  was,  and 
I  said,  'How  do  you  do?'  pleasantly,  and  they  responded,  and 
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I  saw  they  had  been  drinking.  Hocum  said,  'Why  don't  you 
let  Steve  alone?  Why  do  you  meddle  with  his  distillery?' 
And  I  said,  'That  is  my  business';  and  Hocum  said,  'We  '11 
make  it  ours.  If  you  don't  stop  informing  against  him,  we  '11 
fix  you  in  a  way  that  you  will  wish  you  never  had.'  I  said, 
'Gentlemen,  get  off  from  my  premises.  I  will  not  be  abused 
on  my  own  land.  You  shall  not  pick  berries  here.'  And 
Crandall  said,  'Lick  him,  Sam.  You  can  do  it  without  any 
help.  I  will  go  and  sit  down  and  see  the  fun.'  And  Crandall 
started  away  slowly,  and  Hocum  called  me  names. 

"  Q.  What  did  he  call  you?  A.  He  called  me  a  liar.  He 
said  I  was  a  liar. 

"  Q.  What  else?  A.  Well,  he  used  some  hard  language.  I 
would  not  be  able  to  tell  exactly,  perhaps.  I  told  him  to  go 
off,  and  at  that  he  stuck  his  hand  in  my  face,  I  stepped 
away.  We  walked  slowly  down  the  hill.  He  halted  to  stick 
his  hands  in  my  face.  I  told  him  I  did  n't  want  any  quarrel; 
that  I  had  never  struck  a  man  in  my  life.  Then  he  struck 
me  in  the  stomach  and  on  the  right  cheek.  I  told  him  to 
let  me  alone.  If  he  wanted  to  quarrel  he  could  have  his 
drunken  quarrels  with  his  son-in-law,  as  he  had  the  other 
night,  when  he  got  his  face  ma>ked.  He  picked  up  a  stone 
and  struck  me  in  the  left  side,  stunning  me.  He  had  another 
stone,  and  says,  *I  will  smash  your  brains  out,  you  son  of  a 
bitch';  and  just  then  I  saw  Crandall  running.  He  throwed 
his  pail,  and  was  running  with  all  his  might,  with  hie 
fist  doubled  up,  straight  towards  me,  and  I  was  scared, 
and  I  halloed,  'Helpl'  and  Hocum  said,  'I  will  help 
you  with  a  bullet';  and  Crandall  says,  'Shoot  him,  Sam, 
shoot  him.'  Hocum  had  a  stone  in  his  hand,  and  put  his 
other  hand  toward  his  hip-pocket,  and  stepped  towards  me. 
I  had  heard  that  they  were  desperate  characters,  and  quar- 
reled among  themselves,  and  threatened  to  shoot  each  other, 
and  threatened  to  kill  each  other,  and  I  suddenly  thought  of 
my  revolver,  and  I  jerked  it  out,  and  I  was  so  excited  and 
scared  that  I  hardly  realized  when  the  revolver  went  off. 
Just  then  Crandall  had  hold  of  me  and  jerked  me  down,  and 
had  one  hand  on  my  throat  and  the  other  on  the  revolver,  and 
then  I  heard  a  voice  say,  'Keep  the  revolver,  Lafe,'  and  he  let 
go  of  my  hand  and  I  got  away.  I  can  hardly  tell  how  I  got 
home,"  etc. 

The  prisoner's  narrative  of  the  occurrence  bears  the  impress 
of  candor  and  truthfulness;  and  while  it  is  contradicted  in 
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some  essential  particulars  by  Crandall  and  other  witnesses  for 
the  commonwealth,  it  is  corroborated  to  some  extent  by  other 
evidence  showing  his  condition  after  the  shooting, — great 
prostration,  marks  of  blows  on  his  face  and  left  side,  where  he 
testified  he  was  struck  by  Hocum,  etc.  These  and  other  cor- 
roborating facts  and  circumstances  had  an  important  bearing 
on  the  question  of  veracity  between  him  and  witnesses  for  the 
commonwealth. 

In  view  of  the  evidence  relied  on  by  the  prisoner,  the  court 
was  requested  to  charge  as  to  the  legal  effect  of  the  facts  the 
jury  might  find  therefrom,  and  especially  of  a  reasonable 
doubt  as  to  the  existence  of  malice  at  the  time  the  fatal  shot 
was  fired.  In  that  portion  of  his  charge  recited  in  the  third 
specification,  the  learned  judge,  after  reminding  the  jury  that 
he  had  "refused  to  affirm  two  of  the  prisoner's  points  with 
reference  to  the  crime  of  murder  in  the  second  degree,"  said: 
"  I  refuse  to  say,  as  requested  in  those  points,  that  if  the  cir- 
cumstances in  evidence,  put  there  either  by  the  prisoner  or  the 
commonwealth,  raised  a  reasonable  doubt  of  that  crime,  that 
those  facts  and  circumstances  would  operate  to  acquit  of  it." 
Again:  "If  the  facts  and  circumstances  are  in  evidence,  no 
matter  by  whom  produced,  which  make  the  extenuation  that 
reduces  it  [grade  of  the  crime],  they  have  the  efiTect  to  reduce 
it,  but  those  facts  and  circumstances  must  be  more  than  suffi- 
cient to  raise  a  reasonable  doubt."  This  was  misleading  and 
erroneous;  and  the  error  is  not  cured  by  what  he  said  in  im- 
mediate connection  with  the  first  quoted  sentence. 

It  is  undoubtedly  true  that  "where  a  homicide  is  committed, 
and  the  killing  is  shown  to  be  unlawful,  it  is  presumed  to  be 
murder";  but  this  presumption  may  be  rebutted,  or  so  far 
weakened  by  other  evidence  in  connection  with  the  legal  pre- 
sumption of  innocence  as  to  create  a  reasonable,  substantial 
doubt  as  to  the  guilt  of  the  accused  or  the  grade  of  the  crime 
charged,  and  thus  entitle  him  to  acquittal  or  reduction  of  the 
grade.  In  other  words,  it  is  not  a  presumption  juris  ct  de 
jure, — an  irrebutable  presumption.  Malice,  for  example,  is  an 
essential  ingredient  of  murder,  either  of  the  first  or  second 
degree;  and  while  its  existence  may  be  presumed  from  certain 
proved  or  admitted  facts,  the  presumption  is  not  necessarily 
conclusive.  There  may  be  rebutting  evidence  for  the  consid- 
eration of  the  jury.  It  is  incumbent  on  the  commonwealth, 
in  every  such  case,  to  establish  the  existence  of  malice,  ex- 
press or  implied,  not  merely  by  a  preponderance  of  evidence, 
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but  by  proof  beyond  a  reasonable  doubt.  In  Turner  v.  Corrtr 
monwealth,  86  Pa.  St.  54, 74,  27  Am.  Rep.  683,  the  present  chief 
justice  said:  "We  are  inclined  to  think,  with  Mr.  Greenleaf, 
1  Greenl.  Ev.,  sec.  81  b,  that  the  true  rule  in  criminal  cases, 
notwithstanding  some  decisions  to  the  contrary,  is,  that  the 
burden  of  proof  never  shifts,  but  rests  on  the  prosecution 
throughout,  so  that  in  all  cases  a  conviction  can  be  had  only 
after  the  jury  have  been  convinced,  beyond  a  reasonable  doubt, 
of  the  defendant's  guilt.  From  this  it  results  that  if  from  any 
or  from  all  the  evidence  taken  together  a  reasonable  doubt  of 
defendant's  guilt  is  raised,  there  should  be  an  acquittal." 

Whatever  doubt  there  may  be  as  to  the  applicability  of  the 
principle  thus  stated  to  cases  where  the  prisoner  relies  on  some 
distinct,  substantive  ground  of  defense,  not  necessarily  con- 
nected with  the  transaction  on  which  the  indictment  is  founded, 
such  as  insanity,  etc.,  there  can  be  no  question  as  to  its  sound- 
ness as  well  as  applicability  to  cases  where,  instead  of  setting 
up  such  separate  and  independent  fact  in  answer  to  a  criminal 
charge,  the  accused  confines  his  defense  to  the  original  trans- 
action charged  as  criminal,  with  its  accompanying  circum- 
stances. In  the  latter,  the  burden  of  proof  never  changes,  but 
remains  on  the  commonwealth  to  satisfy  the  jury  that  the  act 
was  unlawful  and  unjustifiable,  and  if  the  crime  be  a  graded 
one,  that  it  is  of  the  grade  claimed  by  the  commonwealth. 

Numerous  authorities  might  be  cited  in  support  of  this  view, 
among  which  are  Wharton's  Criminal  Evidence,  236;  Com- 
monwealth V.  HawkinSy  69  Mass.  463;  Maker  v.  People,  10  Mich. 
212;  81  Am.  Dec.  781;  Lillienthal  v.  United  States,  97  V.  S. 
266.  In  the  latter  it  is  said :  "  In  criminal  cases  the  true  rule 
is,  that  the  burden  of  proof  never  shifts;  that  in  all  cases, 
before  a  conviction  can  be  had,  the  jury  must  be  satisfied  from 
the  evidence,  beyond  a  reasonable  doubt,  of  the  affirmative  of 
the  issue  presented  in  the  accusation,  that  the  defendant  is 

guilty  in  manner  and  form  as  charged  in  the  indictment 

Where  the  matter  of  excuse  or  justification  of  the  oflenso- 
charged  grows  out  of  the  original  transaction,  the  defendant 
is  not  driven  to  the  necessity  of  establishing  the  matter  in 
excuse  or  justification  by  a  preponderance  of  evidence,  and 
much  less  beyond  a  reasonable  doubt.  If,  upon  a  consider- 
ation of  all  the  evidence,  there  be  a  reasonable  doubt  of  the 
guilt  of  the  party,  the  jury  are  to  give  him  the  benefit  of  such 
doubt":  Tweedy  v.  State,  5  Iowa,  433.  The  same  thought  ig 
thus  presented  by  Mr.  Wharton  in  his  admirable  work  on  evi- 
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dence,  above  referred  to:  "Provocation,  also,  as  a  defense,  which 
goes  to  negative  premeditation  and  malice,  must  be  regarded 
as  traversing  the  essential  ingredients  of  all  offenses  which 
require  proof  of  premeditation  and  malice.  Hence,  according 
to  the  distinction  just  stated,  the  burden  is  on  the  defendant 
to  prove  provocation  in  all  cases  where  he  opens  this  defense; 
yet  when  the  evidence  on  both  sides  is  closed,  he  is  entitled  to 
an  acquittal  if  he  has  offered  proof  enough  to  cast  a  reasonable 
doubt  on  the  averments  of  malice  and  premeditation,  when 
thus  essential." 

The  fifth  specification  is  not  sustained.  As  a  whole,  the 
point  recited  therein  is  not  correct  as  a  legal  proposition,  and 
hence  there  was  no  error  in  refusing  to  affirm  it.  While  the 
prisoner  had  a  right  to  order  deceased  and  his  companion  off 
the  premises,  etc.,  he  had  no  right  to  follow  them  "  up  until 
an  attack  was  made  upon  him  so  fierce  as  to  put  him  on  self- 
defense." 

The  subject  of  complaint  in  the  sixth  specification  is  the 
rejection  of  the  offer  to  prove  by  the  witness  then  on  the 
stand,  and  twenty-five  other  witnesses,  "  that  Lafayette  Cran- 
dall  has  a  notoriously  bad  reputation  as  to  being  a  quarrel- 
some, bad-tempered,  dangerous  man,  and  that  all  this  was 
known  to  Judson  Tiffany  on  the  15th  of  July,  1886,  at  the 
time  of  the  shooting."  For  obvious  reasons,  that  evidence 
should  have  been  received.  According  to  defendant's  own 
evidence,  as  we  have  seen,  he  was  assaulted  by  both  Hocum 
and  Crandall,  and  he  had  as  much  right  to  prove  the  bad 
reputation  of  the  latter  as  a  violent  and  dangerous  man  as 
he  would  have  had  to  prove  the  reputation  of  Hocum.  It 
had  a  direct  bearing  on  the  question  of  justifiable  self-defense. 

The  remaining  specifications  are  not  sustained.  There  is 
nothing  in  either  of  them  that  calls  for  special  notice. 

Judgment  reversed,  and  a  venire  facias  de  novo  awarded. 


Malicb  is  Jmbixbd  vhom  Ev£bt  Delibbbatb  ai<d  Intentional  Hoia« 
ciDE,  when  not  accompanied  by  circamstancea  of  extenuation  or  explanation: 
S  ite  V.  Shippey,  10  Minn.  223;  88  Am.  Dec.  70,  and  note  74;  States.  Moort^ 
25  Iowa,  128;  95  Am.  Dec.  776. 

SuTFicixNOT  or  Evidence  to  Establish  Maliob  in  Casb  ov  Homioisi 
is  determined,  as  any  other  fact,  by  its  efifect  to  reasonably  satisfy  the  mind: 
McCoy  V.  SUUe^  25  Tex.  33;  78  Am.  Dec.  620. 

Burden  or  Pbovino  Optense  in  Criminal  Cass  beyond  a  reasonable 
doubt  is  upon  the  prosecution:  BUlard  v.  State,  30  Tex.  367;  94  Am.  Deo. 
317.  and  note;  State  v.  Hoxsie,  15  R.  I.  1;  2  Am.  St.  Rep.  838. 
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Where  One  has  Reasonable  and  Well-grodnded  Beliet  that  he  is 
actually  in  danger  of  losing  his  life  or  enflfering  great  bodily  harm,  he  is  jus- 
tified in  defending  himself  to  the  extent  of  killing  his  assailant:  TiUery  v, 
8taU,  24  Tex.  App.  251;  5  Am.  St.  Rep.  882,  and  note. 

If  Evidbncb  on  Prisoner's  Beualp  Raises  Reasonable  Doubt  of  Hia 
Guilt,  he  must  be  acquitted:  French  v.  State,  12  Ind.  670;  74  Am.  Dec.  229. 

Trespass  is  not  Such  Provocation  as  Entitles  One  to  Use  Deadlt 
Weapon,  or  reduces  killing  below  murder:  State  v.  SJUppey,  10  Minn.  223; 
88  Am.  Dec.  70,  and  note. 

Evidence  of  Bad  Character  of  Deceased  for  Turbulence  and  Vio- 
lence is  admissible  only  to  show  accused's  belief  of  imminent  peril,  to  es- 
tablish justifiable  homicide:  Lang  v.  State,  84  Ala.  1;  5  Am.  St.  Rep.  324^ 
and  note. 


Mifflin's  Appeal. 

ri2l  Pennsylvania  State,  205.J 

Wills  —  Perpetuities. — Where,  by  Terms  of  Deed  of  Trust,  Estatb 
is  Limited  to  Grantee  for  Life,  with  a  general  power  of  appoint- 
ment by  will,  with  full  power  also  to  convey  in  fee  or  by  mortgage,  the 
latter  power,  though  not  exercised,  renders  the  life  estate  destructible 
by  the  grantee  in  his  lifetime;  and  so  far  as  the  application  of  the  rule 
against  perpetuities  to  the  power  of  appointment  by  will  is  concerned, 
the  estate  of  the  grantee  is  to  be  regarded  as  though  it  were  an  estate 
in  fee. 

Indestructibiuty  of  Estate  of  Person  Who,  for  Time  Being,  is  En- 
titled to  the  property  subject  to  the  future  limitation,  is  an  essential 
element  in  the  definition  of  a  perpetuity.  An  estate  which  can  be  de- 
stroyed by  the  person  who  holds  it  for  the  time  being  is  not  indestruc- 
tible. 

Bill  in  equity  filed  by  William  Mifflin  against  James 
Mifflin,  substituted  trustee  under  the  will  of  Sarah  L.  Mifflin, 
J.  Sergeant  Price,  trustee  under  the  will  of  James  L.  Mifflin, 
Theresa  W.  Mifflin,  James  Mifflin,  Dorothea  T.  Frohock, 
widow,  formerly  Mifflin,  and  Thomas  Mifflin,  for  a  partition 
and  account.  By  deeds  dated  June  9,  1813,  and  March  19, 
1816,  respectively,  Sarah  L.  Mifflin  took  an  estate  for  life  in 
the  premises  in  controversy,  with  a  general  power  of  appoint- 
ment by  deed  or  will,  and  also  full  power  to  convey  in  fee  or 
by  mortgage.  She  never  exercised  the  powers  of  sale  con- 
tained in  these  deeds;  but  by  will  dated  June  23, 1855,  devised 
the  land  to  her  children  for  life,  with  power  to  appoint  the 
same  by  any  instrument  in  the  nature  of  a  will,  with  remain- 
der to  their  children.  She  died  December  7,  1856,  leaving  to 
Survive  her  seven  children,  all  of  whom,  except  the  complain- 
ant, died  before  the  filing  of  this  bill,  all  the  parties  to  which 
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claimed  under  her  will.  The  question  to  be  determined  was, 
whether  the  exercise  by  Mrs.  Mifflin  of  the  power  of  appoint- 
ment conferred  by  the  deeds  was  valid  in  favor  of  the  grand- 
children who  claimed  under  it,  or  failed  as  tending  to  a 
perpetuity,  because  they  might  have  been,  as  some  of  them 
actually  were,  born  after  the  delivery  of  the  deeds.  And  the 
complainant  was  not  born  until  between  six  and  seven  years 
after  the  deed  first  above  mentioned  was  executed.  The  mas- 
ter found,  in  his  conclusions  of  law,  that  the  limitations  in 
Mrs.  Mifflin's  will,  so  far  as  they  related  to  property  included 
in  the  deeds  mentioned,  were  invalid,  inasmuch  as  they  caused 
those  instruments  to  ofiend  against  the  rule  forbidding  perpe- 
tuities; that  Mrs.  Mifflin  was  to  be  considered  as  having  died 
without  exercising  her  power  of  appointing  by  will,  so  far  as 
these  properties  were  concerned;  and  that  her  children  there- 
fore took  remainders  in  fee  which  were  not  directed  by  her 
will,  but  which  passed  by  their  wills,  if  any,  or  if  none,  under 
the  intestate  laws.  The  court  b'elow  reversed  the  master, 
arriving  at  a  conclusion  favorable  to  the  defendants;  holding 
that,  in  whatever  words  an  estate  is  conferred,  and  although 
it  be  only  for  life,  it  cannot  be  a  perpetuity  if  the  holder  h 
clothed  with  power  that  will  enable  him  to  set  aside  the  limi- 
tations imposed  by  the  original  grantor,  and  confer  an  abso- 
lute interest  on  himself  or  on  another  person.  The  complainant 
appealed. 

A.  T.  FreedXey^  William  Henry  RawU^  and  R.  Mason  Lyle^  for 
the  appellant. 

/.  B.  Townsend  and  Oeorge  W.  Biddlej  for  the  appellees. 

Green,  J.  If  the  element  of  indestructibility  of  the  estate 
of  the  person  who,  for  the  time  being,  is  entitled  to  the  prop- 
erty subject  to  the  future  limitation  is  an  essential  in  the 
definition  of  a  perpetuity,  the  decision  of  the  court  below  is 
right.  •  In  at  least  two  instances  this  court  has  approved  a 
definition  which  does  include  that  element.  Thus  in  Hillyard 
V.  Miller,  10  Pa.  St.  334,  Chief  Justice  Gibson  said:  "A  perfect 
definition  of  a  perpetuity  has  not  been  given,  and  the  nearest 
approach  to  it  is  found  in  Lewis  on  Perpetuities,  chapter  12, 
where  it  is  said  to  be  a  future  limitation,  whether  executory 
or  by  way  of  remainder,  and  of  real  or  personal  property, 
which  is  not  to  vest  till  after  the  expiration  of,  or  which  will 
not  necessarily  vest  within,  the  period  prescribed  by  law  for 
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the  creation  of  future  estates,  and  which  is  not  destructible 
by  the  person  for  the  time  being  entitled  to  the  property  sub- 
ject to  the  future  limitation,  except  with  the  concurrence  of 
the  person  interested  in  the  contingent  event."  The  same 
judge  in  the  same  opinion  said:  "  It  was  the  indestructibility, 
not  only  of  springing  and  shifting  cases  [uses?]  and  of  execu- 
tory devises,  but  also  of  future  trusts,  which  forced  upon  the 
judges  the  rule  against  perpetuities,  in  order  to  set  bounds  to 
the  remoteness  of  not  only  legal  but  equitable  limitations; 
and  it  acts  upon  perpetuities  wherever  they  appear,  except  in 
conveyances  in  mortmain  or  to  charitable  uses."  In  Smithes 
Appeal,  88  Pa.  St.  495,  the  foregoing  extract  containing  the 
definition  by  Lewis  was  repeated  by  our  brother  Paxson  in 
the  course  of  the  opinion,  which  was  delivered  by  him. 

In  the  definition  given  by  other  text-writers,  the  same  idea 
is  expressed.  Gray,  in  his  work  on  the  rule  against  perpetui- 
ties, in  sections  140  and  those  which  follow,  clearly  points  out 
that  a  perpetuity  is  an  indestructible  and  inalienable  interest 
in  its  original  sense;  and  while  he  shows  that  it  has  another 
or  artificial  meaning,  to  wit,  that  "  it  is  an  interest  which  will 
not  vest  till  a  remote  period,"  yet  in  all  his  illustrations  he 
shows  that  interests  which  were  destructible  were  not  perpe- 
tuities. At  section  203  he  says:  "Thus  a  future  interest,  if 
destructible  at  the  mere  pleasure  of  the  present  owner  of  the 
property,  is  not  regarded  as  an  interest  at  all,  and  the  rule 
does  not  concern  itself  with  it.  For  instance,  limitations  after 
an  estate-tail  are  never  too  remote;  the  present  tenant  in  tail 
can  destroy  them  all  at  any  moment  by  docking  the  entail." 
Again,  at  section  443,  he  says:  "A  future  estate  which  at  all 
times  until  it  vests  is  in  the  control  of  the  owner  of  the  preced- 
ing estate  is,  for  every  purpose  of  conveyancing,  a  present 
estate,  and  is  therefore  not  obnoxious  to  the  rule  against 
perpetuities."  Under  the  head  of  powers,  at  section  477,  he 
says:  "A  power  given  to  the  unborn  child  of  a  living  person  is 
too  remote;  that  is,  if  it  is  a  power  to  be  exercised  by  will  only, 
or  a  special  power  to  be  exercised  by  deed.  But  if  such  un- 
born child  has  a  general  power  to  appoint  by  deed,  he  has  the 
absolute  control  exactly  as  if  he  had  the  fee,  since  he  can  at 
once  appoint  to  himself.  Such  general  power  to  appoint  by 
deed  is  therefore  not  obnoxious  to  the  rule  against  perpetui- 
ties"; citing  Bray  v.  Sammersley,  3  Sim.  513.  Again,  at  sec- 
tion 524:  "If  property  is  given  to  A  for  life,  with  power  to 
■appoint  it  by  deed  or  will  to  whom  he  pleases,  he  has  the  ab* 
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Bolute  control  over  it.  There  is,  in  truth,  no  future  interest; 
the  life  tenant  can  deal  with  the  property  as  if  he  owned  it  in 
fee.  Therefore,  in  the  execution  of  such  a  power,  the  remote- 
ness of  an  appointment  under  it  is  to  be  judged  from  the  point 
of  time  of  its  exercise,  and  not  from  the  time  of  its  creation"; 
citing  a  number  of  authorities. 

Mr.  Lewis,  in  his  work  on  perpetuities,  on  page  483,  says: 
"  The  great  aim  of  the  law  against  remoteness  is  secured  in 
the  immediate  and  unrestrained  alienability  of  the  property 
by  means  of  the  power."  Farwell  on  Powers,  page  226,  says: 
"  The  rules  against  perpetuities  apply  to  instruments  execut- 
ing powers  as  well  as  to  other  instruments;  but  there  is  an 
important  distinction  between  general  and  particular  powers 
in  this  respect.  The  donee  of  a  general  power  is  virtually  the 
absolute  owner  of  the  property  on  which  his  power  extends, 
and  he  is  regarded  as  absolute  owner  for  the  purpose  of  con- 
sidering the  application  of  the  rule  against  perpetuities  to 
him."  In  Gray's  work,  at  section  526  b,  the  author  says: 
"And  if  a  man  who  has  a  vested  limited  interest  in  property 
has  the  present  unconditioned  right  to  turn  that  limited  in- 
terest into  an  absolute  interest,  and  thus  to  acquire  the  present 
unconditioned  absolute  interest,  he  is  regarded  by  the  rule 
against  perpetuities  as  already  having  such  interest.  A  ten- 
ant in  tail  is  such  a  person;  a  life  tenant  with  a  general  power 
exercisable  by  deed  is  also  such  a  person.  To  this  extent  the 
rule  sacrifices  form  to  substance,  but  the  substance  must  be 
there.  There  must  be  a  person  with  a  vested  limited  interest 
who  has  the  immediate  right  to  become  the  present  absolute 
owner.  Such  is  not  the  case  when  a  life  tenant  has  a  power 
which  he  can  exercise  only  by  will.  The  general  rule  must 
govern  unless  the  exception  is  made  out,  and  the  exception  is 
not  made  out  unless  there  be  a  present  right  to  acquire  the 
present  absolute  interest." 

In  Lewis  on  Perpetuities,  at  page  484,  the  author,  speaking 
of  general  powers,  says:  "Of  this  kind  is  a  limitation  of  prop- 
erty to  such  uses  or  upon  such  trusts  as  A  shall  appoint,  and 
subject  to  any  appointment  to  A  in  fee,  or  to  B  in  fee,  or  to 
any  other  person  or  succession  of  persons  for  life,  in  tail,  in 
fee,  or  otherwise.  In  such  cases,  as  the  power  is  so  general 
and  absolute  as  to  be  equivalent,  for  the  purposes  of  alienation, 
to  the  ownership  in  fee-simple,  an  appointment  under  it,  so  far 
as  concerns  the  proper  period  for  the  vesting  of  the  interests 
thereby  conferred,  rests  on  the  same  footing  with  an  original 
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conveyance.  Nor  is  there  any  greater  tendency  to  a  perpetu- 
ity in  a  general  power  of  appointment  over  property,  and  the 
possibility  of  the  exercise  of  such  power  in  opposition  to  the 
laws  of  remoteness,  than  in  a  simple  absolute  right  of  owner- 
ship. The  general  power  authorizes  as  complete  and  as  im- 
mediate a  disposition  of  the  property  as  could  be  effected  were 
the  donee  entitled  to  the  fee  or  absolute  interest;  and  it  is  of 
course  clear  that  such  a  power  may  be  exercised  by  the  donee 
in  favor  of  himself.  And,  as  regards  the  estate  limited  in  de- 
fault of  appointment,  when  not  given  to  the  donee  of  the 
power,  there  can  be  no  necessity  to  consider  how  far  a  perpetu- 
ity may  be  created;  because  although  that  estate  may  be  de- 
feated at  any  time  by  an  exercise  of  the  power,  yet  the  great 
aim  of  the  laws  against  remoteness  is  secured  in  the  immediate 
and  unrestrained  alienability  of  the  property  by  means  of  the 
power.  It  may  be  true  that  any  alienation  of  the  property 
must  be  merely  and  simply  by  virtue  of  the  power,  and  that 
the  exercise  of  such  power  must  take  eflfect  by  reference  to  the 
deed  or  will  creating  it,  and  so  far  a  necessity  may  seem  to 
exist  for  restricting  the  donee  to  the  appointment  of  interests 
which  would  have  been  good  if  limited  in  the  original  will  or 
settlement;  but  if  the  essence  of  a  perpetuity  be  wanting  in 
the  nature  of  the  power,  or  rather  if  the  scope  and  spirit  of  the 
power  be  directly  adverse  to  a  perpetuity,  it  seems  too  much 
to  argue  that  it  will  not  authorize  limitations  which  might 
have  been  created  by  a  person  having  the  absolute  dominion, 
i.  e.,  such  limitations  as  will  necessarily  vest  within  lives  in 
being  and  twenty-one  years,  computed  from  the  time  at  which 
they  are  raised." 

The  foregoing  views  are  undoubtedly  correct;  they  are  not 
at  all  impeached  by  text-writers  or  decisions.  In  our  opinion, 
they  control  this  case.  As  a  matter  of  course,  if  Mrs.  Mifflin 
had  actually  executed  the  power  of  sale,  and  caused  the  titlo 
to  be  conveyed  to  herself  in  fee-simple,  as  she  had  the  plain 
right  to  do,  the  limitationd  of  her  will  would  have  to  be  deter- 
mined upon  their  own  merits,  regarding  her  as  the  owner  m 
fee,  and  disregarding  the  previous  state  of  the  title.  But  so 
far  as  the  application  of  the  rule  against  perpetuities  in  con- 
cerned, the  situation  is  precisely  the  same  as  if  she  had  ex- 
ecuted the  power.  For  the  question  is,  whether  the  provisions 
of  the  original  deeds  of  1813  and  1816  are  inoperative  because 
of  the  rule  against  perpetuities.  They  are,  if  they  create  in- 
alienable and  indestructible  estates,  to  continue  longer  than 
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the  prohibited  period.  But  the  estate  of  Mrs.  Mifflin  was  nei- 
ther inalienable  nor  indestructible.  It  was  destructible  by  her 
own  act.  It  was  entirely  within  her  power  to  become  the 
owner  in  fee-simple  of  the  estates  granted,  and  to  totally  de- 
feat any  ulterior  limitations.  It  proves  nothing  to  say  she  did 
not  exercise  her  power,  and  that  therefore  the  situation  is  the 
same  as  though  she  never  had  the  power.  .  For  certain  pur- 
poses and  in  certain  cases  that,  of  course,  is  true.  But  in  con- 
eidering  merely  the  application  of  the  rule  against  perpetuities, 
it  is  not  true,  because  that  rule  requires  that  the  estates  in 
question  should  be  indestructible,  and  an  estate  which  can  be 
destroyed  by  the  person  who  holds  it  for  the  time  being  is  not 
indestructible. 

We  do  not  think  it  necessary  to  follow  the  learned  counsel 
on  both  sides  through  the  very  able  and  interesting  discus- 
sions contained  in  their  paper  books.  We  will  say,  however, 
that  Smith's  Appeal,  88  Pa.  St.  492,  does  not  control  this  case. 
Mrs.  Smith  had  only  a  limited  power  of  appointment  by  will, 
which,  of  course,  could  only  operate  after  her  death.  She 
could  in  no  manner  acquire  the  title  herself,  and  her  estate 
was  an  indestructible  one,  whereas  Mrs.  Mifflin's  estate  was  de- 
structible beyond  all  question.  In  our  opinion,  the  learned 
court  below  was  right  in  the  view  taken  of  Mrs.  Mifflin's 
estate,  and  therefore  the  decree  is  affirmed,  and  appeal  dis- 
missed, at  the  costs  of  the  appellant. 


pKRPgfuiTiKs  Which  abb  Fobbtodn  ik  thk  UirarBD  Statss:  See  note 
to  Bamum  v.  Bamum,  90  Am.  Deo.  101-106;  see  also  Ford  ▼.  Ford,  70  Wis. 
19;  6  Am.  St  Bep.  117. 


Bell  v.  Mahn. 

[121  FtnVSTWAXJA.  Btatb,  736.} 
SlATUTES — CoHSTBTTCnON. — PeRFORMANOB  Of  OpKRA  IS  ThKATKIOAL  EX- 
HIBITION, within  the  meaning  of  Pennsylvania  act  of  April  16,  1845, 
and  other  subsequent  acts,  providing  that  no  "theatrical  exhibition'* 
shall  be  allowed  in  this  state  without  a  license  first  obtained,  fixing  the 
price  of  such  license,  and  providing  for  the  maimer  in  which  it  may  be 
obtained. 

Casb  stated,  wherein  Frank  F.  Bell,  treasurer  of  the  city  of 
Philadelphia,  to  the  use  of  the  commonwealth  of  Pennsylvania, 
was  plaintiff,  seeking  to  recover  of  H.  B.  Mahn,  defendant,  for 
a  license  to  give  operatic  exhibitions  in  the  county  of  Phila- 
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delphia.  The  plaintiff  based  his  case  upon  the  act  of  April 
16, 1845  (P.  L.  533),  providing:  "  Section  2.  That  no  theatrical 
exhibition  or  exhibitions  of  circus  performances  or  menagel 
ries  shall  hereafter  be  allowed  in  this  commonwealth  without 
a  license  from  the  state;  and  the  treasurer  of  any  county  shall 
have  authority  to  grant  licenses,  under  his  hand,  and  seal  of 
the  proper  county,  for  such  exhibition,  on  the  payment  of  the 
following  sums,"  naming  them.  Judgment  was  ordered  to  be 
entered  in  favor  of  the  defendant,  and  the  plaintiff  assigned 
error. 

Joseph  L.  Caven  and  J.  B.  AnderaoUy  for  the  plaintiff  in 
error. 

John  Dolman,  for  the  defendant  in  error. 

Clark,  J.  Although  the  facts  are  somewhat  meagerly  pre- 
sented in  the  case  stated,  the  single  question  sought  to  be 
raised  for  the  determination  of  this  court  is,  whether  or  not 
the  performance  of  an  opera  may  be  properly  regarded  as  a 
theatrical  exhibition  within  the  meaning  of  the  act  of  April 
16,  1845  (P.  L.  533),  and  other  acts  of  assembly  subsequent 
thereto,  providing  that  no  "theatrical  exhibition"  shall  be 
allowed  in  this  state  without  a  license  first  had  and  obtained, 
fixing  the  price  of  such  license,  and  providing  for  the  manner 
in  which  it  may  be  obtained. 

A  theater  among  the  ancients  was  an  edifice  in  which  spec- 
tacles or  shows  were  exhibited  for  the  amusement  of  the  spec- 
tators; but  in  modern  times  a  theater  is  a  house  for  the 
exhibition  of  dramatic  performances;  a  theatrical  exhibition 
must  be  either  such  as  pertains  to  a  theater  or  to  the  drama, 
for  the  representation  of  which  the  theater  is  designed: 
Webster,  A  drama  is  a  story  represented  by  action;  the 
representation  is  as  if  the  real  persons  were  introduced  and 
employed  in  the  action  itself.  It  is  ordinarily  designed  to  be 
spoken;  but  it  may  be  represented  in  pantomime,  when  the 
actors  use  gesticulation,  sometimes  in  the  form  of  a  ballet,  but 
<lo  not  speak;  or  in  opera,  where  music  takes  the  place  of 
poetry  and  of  ordinary  speech,  and  the  dramatic  treatment  is 
essentially  different  from  either.  An  opera  is  defined  to  be 
a  musical  drama,  consisting  of  airs,  choruses,  recitations,  etc., 
enriched  with  magnificent  scenery,  machinery,  and  other 
decorations,  and  representing  some  passionate  action:  Webster. 
The  spoken  drama,  therefore,  and  the  opera  agree  in  the 
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method  or  manner  which  is  essential  to  the  dramatic  art,  viz., 
imitation  in  the  way  of  action.  In  the  former,  it  is  true,  the 
actor  observes  the  rules  of  rhetoric  and  of  oratory,  and  follows 
the  special  laws  of  dramatic  delivery;  whilst  in  the  latter  he 
employs  the  power  of  music,  both  vocal  and  instrumental,  as 
a  medium  of  artistic  and  passionate  expression, — music,  how- 
ever, which  is  not  arranged  with  reference  mainly  to  its 
melodic  interest,  but  in  such  form  as  to  express,  not  only  the 
words,  but  the  thoughts,  emotions,  and  passions  of  the  mind, 
such  as  joy,  grief,  hope,  despair,  etc.,  which  the  idea  or  concep- 
tion of  the  play  may  involve.  The  word-setting,  the  orches- 
tration, the  musical  intervals,  and  the  composition  generally, 
are  all  arranged  to  serve  the  exigency  of  the  passing  senti- 
ment, and  to  turn  the  subject  of  the  story  into  the  action  of 
the  play;  in  short,  the  opera  is  composed  with  special  refer- 
ence to  the  declamatory  power  of  music. 

It  is  contended,  on  part  of  the  defendant,  that  the  essential 
element  of  the  opera  is  music,  and  of  the  drama,  plot  and 
action,  dialogue  and  declamation;  that  the  music  of  a  modern 
opera  is  not  simply  an  accessory  to  the  play;  that  the  libretto 
is  but  a  peg  on  which  to  hang  the  music;  that  an  opera  is  es- 
sentially a  musical  work,  and  its  performance  cannot  be  called 
a  dramatic  representation,  and  in  that  sense  a  theatrical  ex- 
hibition. A  quotation  from  Zell's  Encyclopsedia  to  this  effect 
is  given  in  support  of  this  contention.  Whilst  this  may  be 
true  as  to  the  works  of  some  of  the  composers  of  opera  music, 
or  as  to  individual  seclections  from  them,  it  is  certainly  not 
the  general  principle  upon  which  this  particular  head  of  musi- 
cal composition  proceeds.  In  the  recent  American  reprint  of 
the  Encyclopaedia  Britannica,  we  find  it  stated  as  the  gen- 
eral and  well-recognized  principle  of  the  opera  that  "the 
exigencies  of  the  action  and  the  requirements  of  the  text 
should  rule  the  musical  designs  in  a  Ijndcal  drama,  and  that 
the  instrumental  portions  of  the  composition  should,  quite  as 
much  as  those  assigned  to  voices,  illustrate  the  progress  of  the 
scene  and  the  significance  of  the  words."  This  principle, 
which  is  said  to  have  been  anticipated  by  Monte verde  as  early 
as  1607,  in  his  opera  of  Arianna,  was  recognized  and  followed 
a  century  and  a  half  later  in  the  works  of  Bitter  von  Gluck, 
and  is  the  governing  principle  in  all  the  musical  compositions 
of  the  late  Richard  Wagner  designed  for  the  opera.  "  Such," 
says  the  Britannica,  referring  to  this  fundamental  princi- 
ple, "  must  be  the  true  faith  of  the  operatic  composer;  it  has 
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again  and  again  been  opposed  by  the  superstitious  that  feats 
of  vocal  agility,  and  other  snares  for  popular  applause,  were 
lawful  elements  of  dramatic  efifect;  but  it  has  never  inspired 
the  thoughts  of  the  greatest  artists  and  revealed  itself  in  their 
■work,  and  no  one  writer  more  than  another  can  claim  to  have 
devised  or  to  have  first  acted  upon  this  natural  creed." 

The  opera  is  esssentially,  and  in  every  point  of  view,  a  dra- 
matic composition,  and  its  representation  a  dramatic  exhibi- 
tion. It  is  a  matter  of  common  knowledge  that  some  of  the 
most  famous  dramatic  characters  of  modern  times  have  devel- 
oped their  exquisite  powers  upon  the  operatic  stage.  It  may, 
of  course,  be  conceded  that  music  is,  in  some  sense,  an  essen- 
tial element  in  the  opera;  in  this  respect,  it  is  distinguished 
from  the  spoken  drama,  but  the  fundamental  and  really  es- 
sential element  of  both  is  action. 

The  opera-house  and  the  theater  alike  comprehend  the 
stage,  proscenium,  boxes,  orchestra,  pit  or  parquet,  and  the 
galleries;  the  scenic  representation  is  of  the  same  general 
character,  and  the  stage  machinery  and  decorations  of  the 
same  order.  The  ordinary  theater  is  adapted  to  the  perform- 
ance of  the  opera,  and  it  is  well  known  that  this  form  of  exhi- 
bition, especially  of  the  light  opera  and  the  opera  comique, 
rendered  "partly  in  song  and  partly  in  dialogue,"  forms,  in 
these  day«,  a  prominent  feature  of  theater  work.  Therefore, 
whether  the  term  "theatrical,"  in  the  act  of  1845,  be  deemed 
a  qualification  of  the  scenic  representation,  or  of  the  house 
and  its  adaptations  in  which  it  may  be  effectively  given,  the 
opera  would  seem  to  be  embraced  within  its  meaning. 

The  legislature  having  determined  as  to  the  propriety  and 
policy  of  requiring  a  license-fee  for  all  theatrical  exhibitions, 
it  would  be  diflBcult  to  state  any  reasonable  ground  for  a 
distinction  between  the  spoken  and  the  lyrical  drama  which 
would  justify  the  exaction  of  a  license-fee  from  one  and  the 
exemption  of  the  other.  They  are  exhibitions  of  the  same 
general  character,  and  there  is  no  reason  why  one  should  bear 
the  public  burden  more  than  the  other.  Both  are  places  of 
popular  amusement,  and  both  collect  large  assemblages  of  the 
people  and  require  additional  police  protection.  These  con- 
siderations are  proper  in  determining  the  intent  of  the  legisla- 
ture. 

It  may  be  that,  in  the  discussion  of  this  case,  we  have  gone 
out  of  the  record  somewhat.  In  this,  wo  have  followed  the 
example  of  the  learned  and  able  counsel  in  the  arguments 
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which  they  have  submitted.  Wo  have  passed  upon  the  ques- 
tion, however,  which  was  sought  to  be  raised,  and  this  is, 
doubtless,  what  was  desired.  We  are  of  opinion  that  the 
court  erred  in  entering  judgment  for  the  defendant  on  the  case 
stated. 

The  judgment  is  therefore  reversed,  and  judgment  is  now 
entered  for  the  plaintiff  in  the  sum  of  five  hundred  dollars, 
and  costs.  

Pebfobhanck  of  Ofeba  was  Held  not  to  bs  Thxatrxoai.  Peefobm. 
AKOE  in  Rowland  v.  Kleber,  1  Pittab.  Rep.  68.  This  case,  decided  in  tha 
same  state  as  the  principal  case,  is  not  referred  to  in  the  opinion.  The  dis« 
onssion  of  the  qoestion.  is  upon  the  same  lines  as  that  of  the  court  in  tho 
principal  case,  and  yet  this  court  seems  to  have  reached  a  different  ooncla> 
sion. 


HuEY  V.  Gahlenbeck. 

ri21  Pennbtlyakia  Statk,  288.] 
KtGUOENCB  —  EVIBEKCE. — OwNEB  OF    PREMISES  IS  NOT   LlABLH  ET  DaM- 

aobs  for  Injubt  Sustained  by  Another  while  lawfully  thereon,  in 
the  absence  of  any  evidence  as  to  the  direct  cause  of  the  injury,  or  that 
it  was  the  result  of  the  owner  s  negligence. 

Action  brought  by  August  Gahlenbeck  against  William  O. 
Huey  to  recover  damages  for  personal  injuries  sustained.  The 
facts  appear  in  the  opinion.  Verdict  and  judgment  for  the 
plainti£f,  and  the  defendant  assigned  error. 

Walter  J.  Budd  and  John  O.  Johnson,  for  the  plaintiff  in 
error. 

A.  S.  L.  ShieldSf  for  the  defendant  in  error. 

Paxson,  J.  The  fifth  assignment  of  error  raises  the  only 
question  I  propose  to  discuss  in  this  case.  The  defendant's 
fifth  point  called  upon  the  court  to  instruct  the  jury  that 
"under  the  facts  proved  in  this  case  the  verdict  should  be  for 
the  defendant."  The  court  refused  to  affirm  this  point.  The 
result  was  a  verdict  against  the  defendant  for  two  thousand 
dollars,  without  a  particle  of  proof  to  convict  him  of  negli- 
gence. 

The  defendant  below  had  a  place  of  business  where  mer- 
chandise and  other  property  is  received  for  storage  purposes. 
The  plaintiff  had  a  number  of  boxes  and  trunks  there  on 
storage.    On  the  morning  of  August  10, 1885,  the  plaintifl"  called 
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at  said  warehouse  to  get  one  of  his  trunks.  He  was  invited 
into  the  warehouse  to  point  it  out.  He  followed  William  H. 
Huey,  a  clerk  of  defendant,  into  the  warehouse  for  that  pur- 
pose. Whilst  so  engaged,  the  plaintiflF  fell  down  the  elevator- 
hole  into  the  cellar,  and  was  injured.  About  this  there  can 
be  no  dispute,  as  he  was  found  there  in  an  injured  state  and 
taken  to  the  German  Hospital.  If  this  were  all,  the  plaintiff 
would  have  no  cause  of  action,  as  he  knew  of  the  elevator,  and 
could  and  should  have  avoided  it.  But  the  plaintiff  alleges, 
and  so  testified  upon  the  trial  below,  that  he  was  injured  by 
something  falling  upon  him.  He  said:  "I  saw  the  elevator 
when  I  went  into  the  back  part  of  the  place,  and  when  I  got 
near  to  the  elevator,  something  came  down  and  struck  me, 
and  scraped  my  face,  and  I  fell  down  upon  my  back."  The 
witness  was  not  able  to  say  what  it  was  that  struck  him;  he 
did  not  see  anything,  nor  did  any  other  witness  notice  an 
article  of  any  kind  in  the  building  out  of  place.  There  was 
no  evidence  that  the  boxes  and  parcels  with  which  the  place 
was  filled  had  not  been  piled  up  with  proper  care,  or  that  any 
one  of  them  had  fallen  down.  There  was  not  a  scintilla  of 
proof  that  the  defendant  had  been  guilty  of  any  negligence; 
there  was  absolutely  nothing  beyond  the  fact  that  the  plain- 
tiff was  lawfully  in  the  defendant's  store,  and  while  there,  was 
injured  by  something,  which  no  witness  saw  or  could  describe, 
falling  upon  him.  Was  this  sufiicient  to  convict  the  defend- 
ant of  negligence? 

I  do  not  understand  that  when  A  is  lawfully  upon  the  prem- 
ises of  B,  for  business  purposes  or  otherwise,  that  B  is  abso- 
lutely liable  as  a  guarantor  for  the  safety  of  A.  If  an  accident 
occurs  to  the  latter  under  such  circumstances,  without  negli- 
gence on  the  part  of  B,  I  am  unable  to  see  how,  under  any" 
rational  rule  of  law,  B  is  to  be  held  responsible. 

The  case  of  Scott  v.  Docks  Company,  3  Hurl.  &  C.  596,  cited 
in  Wharton  on  Negligence,  at  page  701,  and  relied  upon  by  the 
plaintiff  below,  differs  from  this  in  an  essential  particular.  In 
that  case  a  custom-house  oflBcer,  visiting  a  store  upon  his  law- 
ful business,  was  injured  by  the  fall  of  sugar-bags  from  a  loft 
over  a  door  on  the  defendant's  premises.  No  explanation  was 
given  of  the  cause  of  the  occurrence.  The  fact  was,  however, 
held  evidence  of  negligence,  "  as  such  a  passage-way  should 
be  guarded  from  casualties  that  could  bo  prevented  by  due 
care."  It  will  be  observed  that  in  the  case  cited  the  plaintiff 
was  injured  by  a  bag  of  sugar  falling  upon  him.    If  the  plain- 
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tiff  in  this  case  had  been  struck  by  one  of  the  boxes  piled  up 
in  the  store  falling  upon  him,  we  would  have  no  hesitation  in 
Baying  that  it  was  evidence  that  the  boxes  had  been  piled  neg- 
ligently. Just  here  is  the  pinch  of  the  plaintiff's  case.  He 
cannot  say  what  struck  him.  It  may  have  been  the  act  of 
some  one  not  in  the  employ  of  defendant;  possibly  a  mere 
trespasser  on  the  premises.  The  like  criticism  may  be  made 
of  the  case  of  Briggs  v.  OliveVf  4  Hurl.  &  C.  403,  and  others 
cited  by  defendant  in  error.  The  nearest  approach  to  the  case 
in  hand  is  Lake  Shore  R.  R.  Co.  v.  Rosenzweig,  113  Pa.  St.  519. 
In  that  case  the  plaintiff  could  not  say  what  struck  him;  he 
could  describe  certain  things  around  him  which  might  have 
done  so,  and  he  was  allowed  to  recover  a  verdict  of  $48,750. 
That  case  certainly  went  much  further  than  any  other  in  this 
country  or  in  England,  in  the  line  of  allowing  a  recovery  with- 
out evidence.  It  was  heard  in  the  absence  of  two  of  the  mem- 
bers of  the  court,  and  those  that  sat  were  not  unanimous.  We 
are  not  disposed  to  go  any  further  in  that  direction,  or  to  follow 
it  to  the  extreme  length  now  asked  of  us,  but  we  will  allow  it  to 
stand  upon  its  own  facts.  Aside  from  this  case  I  know  of  no 
well-considered  case  that  will  sustain  the  one  in  hand.  The 
mere  fact  that  something  fell  on  the  plaintiff's  head,  without 
more,  is  not  evidence  of  negligence  on  the  part  of  the  defend- 
ant. He  cannot  be  convicted  of  negligence  and  compelled  to 
pay  a  large  sum  of  money  without  proof.  We  are  not  pre- 
pared to  sustain  the  doctrine  that  the  owner  of  property  is 
liable  for  every  injury  that  may  occur  to  another  therein  or 
thereon,  in  the  absence  of  any  evidence  that  such  injury  was 
the  result  of  the  negligence  of  the  owner.  We  are  of  opinion 
that  the  defendant's  fifth  point  should  have  been  aflBrmed. 
Judgment  reversed.  

Pbesumption  of  Neglioencb  when  jln  Injurt  has  been  Suffebed, 
AND  THEBE  13  No  EVIDENCE  Showino  Who  WAS  AT  Fattlt.  — A3  a  gen- 
eral proposition,  a  party  who  charges  negligence  as  a  ground  of  action  must 
prove  it.  He  must  show  that  the  defendant,  by  his  act  or  by  his  omission, 
has  violated  some  duty  incumbent  upon  him,  and  thereby  caused  the  injury 
complained  of:  NUro-Olycerine  Case,  15  Wall.  524,  537;  Mitchell  v.  CMcago 
etc  R.  R.  Co.,  51  Mich.  236;  47  Am.  Rep.  566;  Philadelphia  etc.  R.  R.  Co. 
V.  Stebbing,  62  Md.  504;  Atkinson  v.  Goodrich  Transp.  Co.,  69  Wis.  5;  Hayes 
V.  Michigan  Central  R.  R.  Co.,  Ill  U.  S.  228,  240;  David  v.  Metrop.  R'y 
Co.,  L.  R.  3  Com.  P.  591;  Chicago  R.  R.  Co.  v.  Trotter,  61  Miss.  417.  If  the 
injury  arises  from  a  casualty  purely  accidental,  the  party  is  necessarily  left 
to  bear  it.  It  is  not  enough  to  show  merely  that  an  accident  happened,  and 
that  injury  resulted  therefrom:  Lewis  v.  Railroad  Cn.,  54  Mich.  65;  52  Am. 
Rep.  790;  BcHiieU  v.  Ford,  47  Ind.  2G4;  Curran  v.  Warren  etc  Mfg.  Co.,  36 
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N.  Y.  153;  Wabash  etc.  /?.  R.  Co.  v.  Locke,  112  Ind.  404;  2  Am.  St.  Rep.  193; 
and  where  an  event  takes  place,  the  real  causa  of  which  cannot  be  traced,  or 
is  at  least  not  apparent,  it  ordinarily  belongs  to  that  class  of  occorrences  { 
which  are  designated  as  purely  accidental,  and  the  party  who  asserts  negli- 
gence must  show  enough  to  exclude  the  case  from  the  class  so  designated:  Id. 
Nevertheless,  that  an  accident  may  be  of  such  a  nature  as  to  raise  a  pre- 
Buraption  of  negligence  is  fully  sustained  by  authority.  The  doctrine  is 
maintained  that  proof  of  the  occurrence  of  an  accident  which,  under  ordi- 
nary circumstances,  would  not  have  happened  if  due  care  had  been  exercised, 
raisea  a  presumption  of  negligence,  and  the  burden  of  proof  is  then  cast 
upon  the  defendant  to  rebut  this  presumption:  Tutlk  v.  Railroad  Companjft 
48  Iowa,  236;  Kaples  v.  Ortli,  Gl  Wis.  531;  Breen  v.  New  York  etc.  R.  R.  Co., 
109  N.  Y.  297.  Or,  as  expressed  in  an  English  case,  "where  the  thing  is 
shown  to  be  under  the  management  of  the  defendant  or  his  servants,  and  the 
accident  ia  such  as,  in  the  ordinary  course  of  things,  does  not  happen  if  those 
who  have  the  management  use  proper  care,  it  affords  reasonable  evidence,  in 
the  absence  of  explanation  by  the  defendant,  that  the  accident  arose  from 
want  of  care  ":  Scott  v.  London  etc.  Locks  Co.,  3  Hurl.  &  C.  596;  and  see,  to 
the  same  effect,  Kearney  v.  RcdlwaijCo.,  L.  R.  5  Q.  B.  411;  6  Id.  759;  Bridges 
v.  North  London  R'y  Co.,  6  Id.  377;  Oee  v.  Railway  Co.,  8  Id.  161.  In  such 
c^se,  however,  it  ia  hardly  accurate  to  say  that  negligence  is  presumed  from 
the  mere  fact  of  the  injury,  but  rather  that  it  may  be  inferred  from  the  facts 
and  circumstances  disclosed,  in  the  absence  of  evidence  showing  that  it  oc- 
curred  without  the  fault*of  the  defendant.  Such  a  case  cornea  within  the 
principle  of  res  ipsa  loquitur;  the  facts  and  circumstances  speak  for  them- 
selves, and  in  the  absence  of  explanation  or  disproof,  give  rise  to  the  infer- 
ence of  negligence:  Kearney  v.  Railway  Co.,  L.  R.  6  Q.  B.  411;  6  Id.  759; 
Briggs  v.  Oliver,  4  Hurl.  &  C.  407;  Kirst  v.  Railroad  Co.,  46  Wis.  489;  Kaplea 
V.  Orth,  61  Id.  531;  Cummings  v.  National  Furnace  Co.,  60  Id.  603;  Rose  v.  Ste- 
phens etc.  Transp.  Co.,  20  Blatchf.  411.  The  proof  which  establishes  the  injury 
shows  also  circumstancea  from  which  some  negligence  or  want  of  care  may  1>« 
attributed  to  the  wrong-doer:  Young  v.  Bransford,  12  Lea,  232,  237.  But 
what  particular  circumstances  shall  be  sufficient  to  establish  a  prima  fade 
case  of  negligence  is  often  a  matter  difficult  to  determine.  It  has,  however, 
been  held,  in  cases  where  it  appeared  that  persons  passing  along  public  streets 
or  highways  had  sustained  injury  by  being  struck  with  dangerous  substances 
thrown,  or  by  the  falling  of  objects,  from  buildings  into  public  streets,  that, 
from  the  happening  of  such  an  accident,  in  the  absence  of  explanatory  circum- 
stances, negligence  will  be  presumed:  Byrne  v.  Boadle,  2  Hurl.  &  C  722; 
Scott  V.  Loudon  etc.  Docks  Co.,  3  Id.  596;  Lyons  v.  Rosenthal,  11  Hun,  46; 
Murray  v.  McShane,  52  Md.  217;  Kaples  v.  Orth,  61  Wis.  531.  So  the  law 
casta  upon  the  owners  of  ruinous  buildings  adjoining  a  highway  the  duty  of 
preventing  their  being  or  becoming  dangerous  to  persons  lawfully  passing 
along  the  highway,  and  failure  in  such  duty,  with  resulting  damage,  furnish 
prima  facie  evidence  of  negligence  by  the  maxim,  Res  ipsa  loquitur:  Vincetl 
V.  Cook,  4  Hnn,  318;  Mullen  v.  St.  John,  67  N.  Y.  567;  15  Am.  Rep.  530. 
These  cases  go  upon  the  theory  that  the  injurious  thing  was  inherently  and 
intrinsically  dangerous,  hurtful,  and  insecure;  hence  it  was  necessary  for  the 
defendant  to  show  that  ho  was  exercising  reasonable  care  at  the  time  of  the 
accident:  Id.;  Wabash  etc.  R.  R.  Co.  v.  Locke,  112  Ind.  404;  2  Am.  St.  Rep. 
193,  200.  It  haa  been  held  that  the  mere  fact  of  the  explosion  of  a  steam- 
boiler,  imexplained,  raises  a  presumption  of  negligence:  CosuUch  v.  Standard 
Oil  Co.,  23  Jones  &  S.  384;  Rose  v.  Stephens  etc.  Tranp.  Co.,  20  Blatchf.  411j 
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Fa^  r.  Davidson,  13  Minn.  522;  niinoia  Cent.  R.  R.  Co.  v.  Phillips,  55  111.  194; 
but  compare  Toung  v.  Brans/ord,  12  Lea,  232;  Marshall  v.  Wellux)od,  38 
N.  J.  L.  339.  So  where  an  elevator  fell  without  any  apparent  cause^  and  in* 
jured  the  plaintiff,  the  court  held  that,  as  ordinarily  an  elevator  properly 
constructed  and  properly  managed  does  not  fall,  and  as  that  elevator  did  fall, 
the  presumption  was  that  there  was  something  wrong,  either  with  the  cleva- 
tor  or  with  the  management  of  it,  and  that  presumption  would  warrant  a 
verdict  for  the  plaintiff  unless  it  were  rebutted  by  the  defendant's  cvidenoet 
Oerlach  v.  Edelmeyer,  15  Jones  &  S.  292;  88  N.  Y.  645.  So  the  fact  that  tel- 
egraph wires  are  found  swinging  across  a  highway,  at  a  height  to  obstruct 
and  endanger  ordinary  travel,  is  in  itself,  unexplained,  evidence  of  negli- 
gence: Thomas  v.  WerAem  Union  Tel.  Co.,  100  Mass.  15G;  compare  Wabash 
etc  S.  R.  Co.  v.  Locke,  112  Ind.  404;  2  Am.  St.  Rep.  193. 

In  cases  which  involve  the  duties  of  carriers  who  contract  to  carry  passen- 
gen  safely  to  a  particular  destination,  proof  of  an  injury  ordinarily  estab- 
liahes  a  prima  facie  case  of  negligence  in  favor  of  the  passenger,  which  the 
carrier  must  overcome:  Cleveland  etc.  li.  R.  Co.  v.  Newell,  104  Ind.  264;  54 
Am.  Eep.  812;  Smith  v.  St.  Paul  etc.  R.  R.  Co.,  32  Minn,  1;  60  Am.  Rep. 
560,  and  recent  cases  collected  in  note  653-660;  NUro-Glyceiine  Case,  15 
WalL  537.  A  prima  fade  case  is  made  ont  by  proof  that  the  relation  of  car- 
rier and  passenger  existed  between  the  parties;  that  an  accident  occurred 
resulting  in  injury  to  the  passenger;  and  that  it  was  occasioned  by  the  fail- 
ure of  some  portion  of  the  machinery,  appliances,  or  means  provided  for  the 
transportation  of  the  passenger.  This  proof  being  made,  a  presumption  of 
negligence  on  the  part  of  the  carrier  arises,  and  the  plaintiff  is  not  bound  to 
go  further,  and  show  the  particular  defect  or  cause  of  the  accident,  until  the 
presumption  is  rebutted:  Wall  v.  Livezay,  6  Col.  465.  But  the  rule  is  held 
to  be  confined  to  cases  in  which  the  accident  results  from  defective  track, 
vehicles,  machinery,  or  motive  power  of  the  carrier,  and  that  in  other  cases 
the  negligence  must  be  proved:  Federal  Street  etc.  R'y  Co.  v.  Gibson,  96  Pa. 
St.  83;  and  see  Wilson  v.  Railroad  Co.,  26  Wis.  278;  MitcMl  v.  Chicago  etc 
B.  R.  Co.,  51  Mich.  236;  47  Am.  Rep.  566.  As  illustrating  the  rule,  it  has 
been  held  that  negligence  is  to  be  presumed  from  the  overturning  of  a  car: 
Denver  etc  R.  R.  Co.  v.  Woodward,  4  Col.  1;  or  a  stage-coach:  Wall  v.  Livo- 
Man,  6  Id.  465;  so  if  a  car  is  thrown  from  the  track  and  crushed,  and  there  is 
a  broken  rail:  Oeorge  v.  Railroad  Co.,  34  Ark.  613;  bo  the  fact  of  a  collision 
between  cars  belonging  to  the  same  company  upon  a  railway  track  raises  a 
presumption  of  negligence  on  the  part  of  the  company:  Smith  v.  St.  Paul  etc 
R.  R.  Co.,  32  Minn.  1;  50  Am.  Rep.  550;  so  where  a  passenger  on  a  street- 
railway  car  is  injured  by  a  sudden  jerk  of  the  car  in  transit:  Dougherty  v. 
Misoowri  R.  R.  Co.,  81  Mo.  325;  61  Am.  Rep.  239.  But  where  a  passenger 
on  a  street-car  was  struck  and  injured  by  a  passing  load  of  hay,  it  was  held 
that,  in  order  to  make  the  company  liable,  the  passenger  must  prove,  not 
only  that  he  was  without  fault,  but  that  the  company  was  negligent:  Federal 
Street  eic.  R'y  Co.  v.  Oihson,  96  Pa.  St.  83.  In  a  more  recent  case,  however, 
a  passenger  upon  a  steamboat  received  serious  injuries  by  reason  of  an  explo- 
sion that  took  place  thereon,  which  subsequently  caused  his  death.  In  an 
action  against  the  company,  the  defendant  proved  conclusively  that  the  ex- 
plosion was  not  of  the  boiler  or  machinery  of  the  boat,  and  gave  evidence  to 
■how  that  it  was  not  caused  by  gunpowder  or  petroleum;  but  neither  the 
plaintiff  nor  the  defendant  gave  any  testimony  which  established  the  cause 
of  the  explosion.  The  court  below  gave  binding  instructions  to  the  jury  to 
find  for  the  defendant,  which  the  court,  on  appeal,  held  to  be  error.     And 
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the  broad  doctrine  was  asserted  that  the  mere  happening  of  an  injurious  ac- 
cident to  a  passenger  while  in  the  hands  of  the  carrier  will  raise  prima  fade  a 
presamption  of  negligence,  and  throw  the  onu3  on  the  carrier  of  showing  the 
absence  of  negligence  by  him:  Sptar  v.  PhiladelpJiia  etc.  R.  R.  Co.,  119  Pa. 
SL  61;  citing  Laing  v.  Calder,  8  Id.  482;  Sullivan  v.  Railroad  Co.,  30  Id.  239; 
Railroad  Co.  v.  Norton,  24  Id.  4G5.  The  fact  that  a  stage-plank,  placed  for 
the  use  of  passengers  in  landing  from  a  steamboat,  fell  while  a  passenger,  in 
the  exercise  of  dne  care,  was  walking  over  it,  was  held  sufficient  to  create  a 
presamption  of  negligence  on  the  part  of  the  owners  of  the  boat:  Eagh  Packet 
Co.  V.  Dories,  94  111.  598;  34  Am.  Rep.  245. 

Although  the  presamption  of  negligence  from  the  fact  of  an  accident  re- 
Bolting  in  injury  has  been  more  frequently  applied  in  cases  against  carriers 
of  passengers  than  in  any  other  class  of  cases,  yet  there  is  held  to  be  no 
foundation  in  authority  or  in  reason  for  any  such  limitation  of  the  rule.  Tha 
presamption  arises  from  the  nature  of  the  act,  not  from  the  relations  between 
the  parties:  Rose  v.  Stephens  etc.  Transp.  Co.,  20  Blatchf.  411;  Cosulich  v. 
Standard  Oil  Co.,  23  Jones  &  S.  384,  393.  But  the  maxim,  Res  ipsa  loqul' 
tur,  has  no  application  in  the  case  of  an  accident  which  is  claimed  to  hare 
happened  through  the  negligence  of  the  defendant,  where  the  cause  of  the  ao« 
oident  is  known  to  a  certainty:  Brennan  v.  Cordon,  3  N.  Y.  St.  Bep.  604} 
and  see  Musteiy.  Railroad  Co.,  61  Wis.  325,  329. 

The  supreme  court  of  Indiana,  after  a  careful  review  of  the  authorities,  de- 
duces the  rule  that  in  order  that  liability  may  attach  for  injury  occasioned 
by  something  not  inherently  dangerous  and  defective,  which  is  found  upon 
the  grounds  of  or  in  use  by  one  who  is  under  a  qualified  obligation  to  the  in- 
jured person,  it  must  be  shown  that  the  defendant  either  knew,  or  that  by 
the  exercise  of  such  reasonable  skill,  vigilance,  and  sagacity  as  are  ordinarily 
possessed  and  employed  by  persons  experienced  in  the  particular  business  to 
which  the  thing  pertains  he  should  have  known,  of  its  dangerous  and  de- 
fective condition,  and  that  the  natural  and  probable  consequence  of  its  use 
would  be  to  produce  injury  to  some  one:  Walash  etc  R.  R.  Co.  v.  Locke,  112 
Ind.  404;  2  Am.  St.  Rep.  193.  See  also  Curran  v.  Warren  Mfg.  Co.,  36 
N.  Y.  153;  Narnn  v.  Westy  78  Me.  253;  DvbtAs  v.  Kingston,  102  N.  Y.  219. 


Given's  Appeal. 
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OF  Equttt  has  No  Power  to  interfere  with  the  records  of  the  common 
pleas,  and  strike  therefrom  a  judgment  entered  by  that  court;  but  if  a 
proper  case  is  presented,  it  may  enjoin  the  plaintiff  from  proceeding  to 
enforce  the  judgment. 
Rill  in  Equity  will  Leb  to  Restrain  Enforcement  of  Juboment  En- 
TKBES  upon  a  bond  given  in  settlement  of  the  criminal  charge  of  forgery, 
if  the  defendant  has  had  no  day  in  court,  and  has  not  been  guilty  of 
laches  in  setting  up  the  defense  when  he  had  an  opportunity  to  do  so. 
But  where  the  complainant,  pending  an  appeal  from  a  decree  erroneously 
dismissing  such  bill,  obtains  a  rule  to  show  cause,  and  an  order  opening 
the  judgment,  and  admitting  ^im  to  a  defense,  and  these  latter  proceed- 
ings appear  of  record,  the  dismissal  of  the  bill  will  be  affirmed. 
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Bill  in  equity.    The  opinion  states  the  case. 

Sydney  Biddle  and  Walter  J.  Budd,  for  the  appellant 

Hood  Gilpin^  for  the  appellee. 

Clark,  J.  On  the  28th  of  August,  1882,  Amanda  M.  Given 
executed  and  delivered  to  Howard  R.  Kern  a  bond  bearing 
that  date,  in  the  sum  of  fourteen  hundred  dollars.  A  war- 
rant of  attorney  was  annexed  to  the  obligation,  under  which, 
on  the  Blst  of  August,  judgment  was  confessed  in  the  court  of 
common  pleas  No.  4,  of  Philadelphia,  to  No.  606,  June  term, 
1882.  No  further  proceedings  appear  to  have  been  taken 
thereon  until  in  July  or  August,  1887,  when  an  attempt  was 
made  to  revive  the  judgment,  and  thereupon  this  bill  was  filed. 
The  bill,  after  stating  the  circumstances  under  which  the  bond 
was  executed,  sets  forth  that  it  was  delivered  by  Amanda  M. 
Given,  and  accepted  by  Howard  R.  Kern,  solely  to  secure  the 
release  of  one  George  A.  Tomlinson  from  arrest  and  imprison- 
ment for  the  crime  of  forgery,  of  which  he  was  guilty;  that 
the  bond  had  no  other  consideration  to  support  it.  The  prayer 
of  the  bill  is:  1.  That  the  bond  may  be  declared  illegal  and 
void;  2.  That  the  judgment  and  the  writs  of  scire  facias  be 
stricken  off;  3.  That  Kern  be  restrained  from  further  proceed- 
ings thereon,  either  for  the  reviving  thereof  or  by  execution; 
and  4.  For  further  relief.  The  proceeding  is  by  bill  in  the  equity 
forms.  The  court  below,  as  a  court  of  equity,  of  course  had 
no  power  to  interfere  with  the  records  of  the  common  pleas  as 
a  court  of  law,  and  upon  appeal  we  have  no  greater  power 
than  might  have  been  exercised  below.  The  jurisdiction  of 
the  common  pleas  in  the  entry  of  the  judgment  is  undoubted, 
and  we  cannot  strike  it  off  or  remove  it  from  the  record  of 
that  court.  The  first  two  prayers  of  the  bill,  therefore,  we 
have  no  power  to  grant.  If  a  proper  case  is  presented,  how- 
ever, we  may  enjoin  Kern  from  proceeding  to  enforce  the 
judgment,  but  the  injunction  in  such  case  would  not  be  ad- 
dressed to  nor  would  it  operate  on  the  court  of  common  pleas; 
it  would  be  addressed  to  him,  and  would  in  terms  prohibit 
him  from  resorting  to  the  legal  jurisdiction  in  which  his  judg- 
ment was  obtained  for  enforcement  thereof.  Upon  a  rule  to 
open  or  strike  off  in  the  common  pleas,  the  court  may  lay  its 
hands  upon  the  judgment  itself;  but  when  the  proceeding  is 
by  bill  in  the  equity  forms,  the  remedy  is  directed  to  the  par- 
ties only. 
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The  real  question  for  consideration  therefore  is,  whether  or 
not,  as  a  court  of  equity,  we  ought  to  enjoin  Howard  R.  Kern 
from  further  proceeding  on  his  judgment  by  execution  or  oth- 
erwise. It  would  seem  to  be  settled  in  Pennsylvania  that 
chancery  will  grant  relief  by  injunction  to  stay  proceedings, 
where  a  judgment  is  procured  by  fraud,  or  given  upon  a  con- 
sideration which  is  illegal,  or  upon  a  transaction  contrary  to 
public  policy,  or  in  violation  of  the  law,  provided  the  defend- 
ant has  had  no  day  in  court,  and  has  been  guilty  of  no  laches 
in  failing  to  set  up  the  defense  when  he  had  an  opportunity  to 
do  so.  This  is  the  doctrine  of  Wistar  v.  McManes,  64  Pa.  St. 
318;  93  Am.  Dec.  700;  and  that  case  has  been  followed  in  a 
number  of  cases  in  the  common  pleas:  See  Cheyney  v.  Wright, 
7  Phila.  431;  Hetzell  v.  Bentz,  8  Id.  261;  Leh.  Mut.  Ins.  Co.  v. 
Erh,  16  Week.  Not.  113.  To  the  same  effect,  also,  is  the  reason- 
ing of  our  late  brother  Trunkey,  in  Knarr  v.  Elgren,  19  Id. 
531;  see  also  Barkery.  Elkins^  1  Johns.  Ch.  466;  Henderson 
V.  Hinckley,  17  How.  445;  3  Lead.  Cas.  in  Eq.  194.  The  juris- 
diction in  equity  in  such  cases  is  also  assumed  in  Gordinier^a 
Appeal,  89  Pa.  St.  528,  and  in  FrauenthaVs  Appeal,  100  Id. 
290;  in  these  cases,  however,  it  was  held,  modifying  the  rule 
laid  down  in  Wistar  v.  McManes,  supra,  in  this  respect,  that  a 
bill  in  equity  cannot  be  maintained  to  restrain  execution  upon 
a  judgment  at  law,  where  a  rule  to  show  cause,  etc.,  founded 
on  the  same  facts,  had  previously  been  discharged  by  the 
court. 

In  the  case  now  under  consideration,  the  effect  of  the  de- 
murrer is  to  admit  that  the  bond  was  given  in  settlement  of  the 
criminal  charge  of  forgery  of  which  the  son-in-law  of  the  obligor 
was  guilty,  and  that  upon  giving  the  bond  the  criminal  was 
discharged  from  arrest  and  imprisonment.  The  consideration 
of  the  bond  was  therefore  illegal:  Bredin's  Appeal,  92  Pa.  St. 
245;  37  Am.  Rep.  677;  and  in  equity  the  obligation  was  void. 
Such  agreements  have  a  manifest  tendency  to  subvert  public 
justice,  and  equity  will  not  permit  them  to  be  enforced:  1  Story's 
Eq.  294.  "  Forgery,  or  the  crimen  falsi,  is  an  infamous  oflfense; 
it  is  classed  with  other  infamous  felonies  and  misdemeanors,  the 
compounding  of  any  of  which  is  a  misdemeanor,  punishable 
by  fine  or  imprisonment:  Act  31st  March,  1860,  P.  L.,  sec.  10, 
p.  387.  Under  section  9  of  the  criminal  procedure  act  of  1860 
(P.  L.  432),  no  magistrate  or  court  can  lawfully  permit  a  set- 
tlement of  a  prosecution  for  forgery,  on  satisfaction  being 
made  to  the  party  complaining,  for  infamous  crimes  are  ex- 
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cepted   from  its  operatioD Stifling  a  prosecution  for 

forgery,  though  an  ofiense  of  the  same  grade  as  compounding 
divers  felonies,  seems  to  be  a  graver  offense  than  compound- 
ing some  felonies.  It  comes  within  the  rule  that  where  the 
welfare  of  society  and  th)  vindication  of  the  law  are  the  chief 
objects,  the  defendant  may  give  in  evidence  the  illegality  of 
the  contract,  as  a  bar  to  a  suit  to  enforce  it;  and  this  to  pre- 
vent the  evil  which  would  be  produced  by  enforcing  the  con- 
tract, or  allowing  it  to  stand":  Bredin's  Appeal,  supra. 

The  judgment  having  been  entered  by  confession  upon  war- 
rant of  attorney,  the  question  of  the  illegality  of  the  consid- 
eration was  not  considered  at  the  entry  of  the  judgment;  the 
defendant  cannot  be  charged  with  laches  in  failing  to  set  up 
her  defense,  for  she  has  had  no  opportunity.  We  are  inclined 
to  the  opinion,  therefore,  that  the  facts  set  forth  in  the  bill 
present  such  a  case  as  equity  would  take  cognizance  of,  and 
that  the  decree  sustaining  the  demurrer  and  dismissing  the 
bill  must  be  reversed. 

But  it  was  stated  at  the  argument,  and  it  is  also  set  tortn 
in  the  appellee's  paper  book,  and  we  do  not  understand  the 
fact  to  be  denied,  that  the  complainant  here,  after  her  bill  was 
dismissed  below,  filed  her  {letition  in  the  law  side  of  the  com- 
mon pleas,  setting  forth  substantially  the  same  facts  contained 
in  the  bill;  that  she  obtained  a  rule  to  show  cause,  etc.,  and 
upon  hearing  of  that  rule,  the  judgment  was  opened,  and  the 
defendant  admitted  to  a  defense.  This  fact  does  not  appear 
in  the  record,  however,  and  we  cannot  give  it  any  considera- 
tion in  the  decree.  If  this  be  so,  however,  she  needs  no  equi- 
table relief.  The  common-law  court,  which  at  her  request  has 
now  taken  cognizance  of  the  case,  has  full  jurisdiction,  under 
our  practice,  to  consider  the  matters  of  defense  alleged  in  the 
bill.  She  virtually  abandoned  the  proceeding  by  bill  in  tak- 
ing the  rule  and  procuring  an  order  in  another  jurisdiction. 
The  judgment  having  been  opened,  the  defendant  therein  has 
opportunity  to  set  up  her  defense,  and  after  a  trial  and  judg- 
ment upon  the  issue  thus  presented,  the  matters  of  defense 
set  forth  in  the  bill  will  be  rfs  adjudicata,  and  equity  will  not 
retry  the  issue.  It  matters  not  whether  the  specific  matters 
of  defense  stated  in  the  bill  are  actually  set  up  at  that  trial  or 
not;  for  if  they  are  not,  the  defendant  in  the  judgment  has 
thereby  had  her  day  in  court.  If  this  were  not  so,  the  court 
of  common  pleas  must  hear  and  determine  the  same  matter 
twice.    If  when  this  record  is  remitted,  therefore,  it  shall  be 
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made  to  appear  that  the  complainant  has  already  ohtained 
relief  under  proceedings  at  law,  the  court  will  doubtless  dis- 
miss the  bill  on  that  ground,  as  we  would  certainly  do  now  if 
the  facts  alleged  were  disclosed  by  the  record. 

The  decree  is  reversed,  and  the  record  remitted  for  further 
proceedings,  the  appellee  to  pay  the  costs  of  this  appeal. 


EqUTTT  will  hot  InTKBTERB  to  RbSTRAIN  EnfOROEHBNT  07  JXTDQUXST 

where  defendant  has  remedy  at  law:  Freeman  on  Executions,  sees.  435  et 
8eq.  The  most  effectnal  mode  of  preventing  abase  of  process  by  using  it 
to  enforce  void  judgment  ia  by  extirpating  the  judgment  itself:  People  ▼. 
Cfreene,  74  Cal.  400;  5  Am.  St.  Rep.  448.  When,  however,  a  party  has  no 
remedy  at  law,  a  court  of  equity  will  enjoin  the  enforcement  of  a  void  jadg« 
ment:  Id.;  Coward  v.  Cliastain,  99  N.  C.  443;  ante,  p.  533;  Wingfidd  v.  Jfc- 
Lure,  48  Ark.  510. 


MoNaIR    V.    WiLOOX. 
ri2i  Pennsylvania  Stams,  487.] 

TBovxa  AND  CoKVEBSioN. — Wherb  Onb  Weongjtjllt  OoKVBaTS  Prop- 
XBT7  AT  TiHB  TTNDER  LEVY  ou  execution  process,  and  afterwards  sacia* 
fies  the  execution  by  becoming  the  purchaser  of  the  judgment  under 
which  the  process  issued,  the  property  is  thna  released  from  the  custody 
of  the  law,  and  its  owner  is  thereafter  in  a  position  to  maintain  trover 
against  the  wrong-doer. 

Partnership.  — If  One  Partner  Transters  to  Stranger  Partnership 
Property  not  held  for  the  purpose  of  trade  or  sale,  the  transfer  being 
made  without  the  knowledge  or  consent  and  in  fraud  of  the  rights  of  his 
copartner,  the  latter  may  mamtain  trover  against  the  transferee  Tdio  re< 
fuses  to  surrender  possession  of  the  property  on  demand. 

Action  of  trover  brought  by  McNair  against  Wilcox,  for  the 
taking  and  conversion  of  horses,  carriages,  and  other  stock  of 
a  livery-stable  in  which  the  plaintiflf  was  part  owner.  At  the 
time  of  the  alleged  conversion,  the  property  was  under  levy 
on  execution  against  the  firm  of  McNair  and  Barton.  Other 
facts  appear  in  the  opinion. 

William  Benson  and  Brainerd,  for  the  plaintiff  in  error. 

/.  W.  Wetmore  and  L.  8.  NoHon,  for  the  defendant  in  error. 

Steerett,  J.  In  this  action  of  trover  and  conversion,  a 
special  verdict  was  rendered  in  favor  of  plaintiff  for  $1,408, 
the  amount  of  his  interest  in  the  property,  subject  to  the  opin- 
ion of  the  court  on  the  question  of  law  raised  by  the  facts 
recited  in  the  special  verdict.  That  question  is,  whether, 
under  the  circumstances,  trover  and  conversion  can  be  main- 
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tained  by  plaintiff.  The  learned  president  of  the  common 
pleas  held  it  could  not,  for  the  reason  that,  while  plaintiff  was 
then  interested  in  the  property  wrongfully  obtained  by  de- 
fendant, he  had  neither  actual  possession  thereof,  nor  the 
right  of  immediate  possession;  and  he  accordingly  directed 
judgment  for  defendant  non  obstante  veredicto.  The  only  error 
assigned  is  the  entry  of  that  judgment  instead  of  a  general 
judgment  for  plaintiff  on  the  verdict. 

As  the  case  was  presented  to  us  by  the  learned  counsel,  it 
has  been  unnecessarily  encumbered  by  the  consideration  of 
irrelevant  matters  not  necessarily  involved  in  the  special  ver- 
dict. The  only  question  considered  by  the  court  below,  or 
necessary  to  be  noticed  here,  is  the  one  above  stated. 

The  conclusion  reached  by  the  learned  judge  was,  that  the 
executions  and  levies  on  the  property  in  question  at  the  time 
it  was  wrongfully  taken  by  defendant  had  the  effect  of  depriv- 
ing plaintiff  of  the  legal  possession,  as  well  as  the  right  of  im- 
mediate actual  possession,  and  vesting  the  same  in  the  sheriff. 
Conceding  the  correctness  of  that  position,  during  the  time  the 
levies  were  in  force,  it  will  be  observed  that  a  different  condi- 
tion of  affairs  supervened  long  before  this  suit  was  brought.  It 
is  found  as  a  fact,  by  the  special  verdict,  that  defendant  "was 
notified  by  the  sheriff  that  he  must  either  return  the  proD«»  tr 
to  him  at  Corry  or  satisfy  the  executions,  which  latter  he  did 
by  becoming  the  purchaser  of  the  judgments.  The  defendant 
then  kept  the  property,  and  plaintiff  afterwards  brought  this 
suit."  It  thus  appears  that  the  constructive  possession  of  the 
sheriff,  as  well  as  his  right  to  actual  possession  of  the  prop- 
erty, ceased  as  soon  as  defendant  acquired  control  of  the  judg- 
ments, and  the  executions  were  returned.  The  property  was 
thus  released  from  the  grasp  of  the  executions,  and,  bo  far  as 
they  were  concerned,  plaintiff's  right  to  immediate  possession 
was  revived.  Thereafter  he  was  in  a  position  to  maintain  this 
action  against  defendant,  w^ho  had  wrongfully  obtained  cus- 
tody of  the  property;  and  that  was  the  status  of  the  parties 
when  this  suit  was  brought,  in  July,  1877. 

Nor  was  plaintiff's  right  to  maintain  the  action  affected  by 
the  fact  that  the  property  was  transferred  to  defendant  by 
plaintiff's  partner.  Plaintiff's  interest  in  the  property  was  not 
divested  by  the  unauthorized  assignment  of  his  partner,  made 
without  his  knowledge,  and  in  fraud  of  his  rights.  Speaking 
of  the  power  of  one  partner  to  dispose  of  firm  property,  Mr. 
Justice  Strong,  in  Sloan  v.  MoorCj  37  Pa.  St.  217,  223,  says: 
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"  Still  less  can  authority  be  admitted  in  one  partner  to  Bell  the 
entire  property  of  the  firm,  when  the  object  of  the  firm  was 
not  trade,  buying,  and  selling,  but  a  business  to  which  the 
continued  ownership  of  the  property  was  indispensable.  An 
assignment  is  for  the  purpose  of  paying  the  debts;  but  a  sale 
principally  for  division,  as  was  this  case,  has  not  even  that 
apology.  Such  a  power  in  one  of  two  copartners  is  asserted 
by  no  adjudicated  case.  It  is  directly  in  conflict  with  the 
purposes  of  the  partnership.  Instead  of  a  presumption  of 
agency  to  make  such  a  sale,  the  presumptions  are  all  the 
other  way."  The  sale  to  defendant,  in  this  case,  was  not  for 
the  purpose  of  paying  firm  liabilities,  nor  for  any  other  legiti- 
mate purpose;  and  defendant  having  refused,  on  demand  of 
plaintifif,  to  surrender  possession  of  the  property  he  had 
wrongfully  obtained,  the  plaintifi"  had  a  right  to  maintain 
this  action. 

It  is  well  settled  that  where  one  joint  owner  of  personal 
property  sells  or  converts  it  to  his  own  use,  the  other  may  sue 
in  trover  for  its  value:  Agnew  v.  Johnson,  17  Pa.  St.  373,  378; 
55  Am.  Dec.  555.  As  stated  in  that  case,  the  reason  why  one 
partner  cannot,  as  a  general  rule,  maintain  trover  against  the 
other  is,  that  both  are  equally  entitled  to  possession,  and  the 
possession  of  the  one  is  the  possession  of  both;  but  if  one  de- 
liver the  property  wrongfully  to  a  stranger,  for  purposes  incon- 
sistent with  the  uses  for  which  it  was  designed,  and  such 
stranger  denies  the  title  of  the  other,  and  claims  the  exclusive 
possession  and  ownership,  the  reason  of  the  rule  ceases,  and 
trover  may  be  maintained.  We  are  of  opinion  that,  upon  the 
facts  established  by  the  special  verdict,  plaintiff  was  entitled 
to  judgment  thereon  for  the  amount  found  by  the  jury,  and 
the  court  therefore  erred  in  entering  judgment  non  obstante 
veredicto. 

Judgment  reversed,  and  judgment  is  now  entered  in  favor  of 
plaintiff"  on  the  verdict  for  $1,408,  the  amount  found  by  the 
jury,  with  interest  from  the  date  of  the  verdict,  and  costs. 

Pabtitzk  has  Axtthobitt  to  Dispose  of  Paktnkrship  Pbopkbtt  xsx> 
Etteots  in  good  faith,  and  for  any  and  all  purposes  and  objects  of  the  part- 
nership, and  in  the  course  of  trade:  Wright  ▼.  BoytOon,  37  N.  H.  9;  72  Am. 
Deo.  319. 
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Jacobs  v.  Commonwealth. 

1121  Pbnkstlvania.  State,  686.] 
Criminal  Law. — Evidencb  as  to  Temperament,  Disposition,  and  Con- 
dition ov  Mind  of  the  defeDdanfc  is  not  admissible  on  the  ttial  of  an  in- 
diotment  for  mnrder,  where  insanity  at  the  time  of  the  homicide  is  not 
set  np  as  a  plea. 

Indictment  for  murder.    The  opinion  states  the  case. 

B.  Frank  Eshleman  end  J.  Hay  Brown^  for  the  plaintiff  in 
error. 

William  D.  Weaver^  district  attorney ^  and  E.  K.  Martin,  for 
the  defendant  in  error. 

Gordon,  C.  J.  That  the  verdict  in  this  case,  under  the  in- 
structions of  the  court,  was  right,  and  warranted  by  the  facts 
proved,  no  one  pretends  to  deny.  Neither  is  it  contended 
that  Jacobs,  the  defendant,  was  insane,  in  the  legal  accepta- 
tion of  that  word.  That  he  was  able  to  know  and  to  distin- 
guish between  right  and  wrong  is  not  gainsaid.  That  ho  had 
BuflScient  time  for  deliberation  before  he  committed  the  fatal 
act,  and  that  he  acted,  if  not  wholly  without  provocation,  yet 
certainly  without  enough  to  excuse  in  the  slightest  degree  so 
barbarous  an  act,  the  jury,  on  sufficient  evidence,  have  found. 
Being  thus  relieved  of  all  doubt  as  to  the  sufficiency  of  the 
evidence  and  the  justness  of  the  verdict,  all  we  have  to  do  is 
to  consider  those  technical  assignments  of  error  which  have 
been  presented  to  us  by  the  learned  counsel  for  the  plaintiff 
in  error.  These  specifications  are  three  in  number,  as  follows: — 

"  1.  The  court  erred  in  overruling  the  following  question 
put  to  Dr.  Joseph  Furness:  'Were  you  able  to  judge,  in  your 
intercourse  with  him,  what  his  temperament,  disposition,  and 
condition  of  his  mind  was?'" 

"2.  The  court  erred  in  overruling  the  following  question 
put  to  the  same  witness:  *  State  what  are  the  quality  and 
characteristics  of  defendant's  mind  as  to  exrcitability.'" 

"3.  The  court  erred  in  overruling  the  following  question 
put  to  the  same  witness:  '  Please  state  whether  or  not,  in  your 
judgment,  there  were  such  controlling  influences  in  the  mind 
of  James  H.  Jacobs,  the  defendant,  that  it  was  not  conscious 
of  its  purposes,  and  on  account  of  those  influence  was  inca* 
pable  of  deliberating  or  premeditating;  and  if  so,  what  were 
those  controlling  influences?'" 
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The  questions  thus  proposed  were  properly  rejected,  because, 
had  the  required  answers  been  received,  the  court  could  have 
done  nothing  else  than  instruct  the  jury  to  disregard  them. 
They  were  intended,  not  to  establish  the  fact  that  Jacobs, 
when  he  committed  the  homicide,  was  constrained  by  an  in- 
sane impulse  which  for  the  time  destroyed  his  free  agency, 
but  only  to  show  that  he  was  of  an  excitable  temperament; 
that  is,  as  we  take  it,  that  he  was  a  man  of  quick  temper,  and 
when  his  anger  was  aroused,  his  self-government  was  for  the 
moment  overcome,  and  he  was  at  such  times  liable  to  commit 
acts  which  his  cooler  judgment  would  not  approve.  But  a 
rule  which  would  allow  the  justification  of  crime  on  such  pre- 
text would  utterly  pervert  and  subvert  the  moral  order  of 
things.  It  may  do  well  enought  when  applied  to  the  brute 
world,  where  there  neither  is  nor  can  be  such  a  thing  as  moral 
obligation,  and  where  individual  impulses  are  regarded  as 
mere  instincts,  without  mental  control,  but  it  will  not  do  for 
the  government  of  man,  to  whom  God  has  given  a  reasonable 
soul,  by  which,  if  he  will,  all  his  passions  may  be  controlled. 
And  why  should  one  man  be  excused  for  the  results  of  pas- 
sion, and  not  another?  The  phlegmatic  man  may  be  moved 
to  anger  as  well  as  the  most  nervous;  the  only  difference  is. 
that  it  requires  more  to  affect  the  one  than  the  other;  but 
when  passion  is  once  aroused  in  either,  it  is  the  same  unrea- 
soning and  unreasonable  power.  Why,  then,  should  it  not 
excuse  crime  in  the  one  as  well  as  in  the  other?  If  the  mur- 
der of  the  latter  may  thus  be  reduced  in  degree,  why  not  that 
of  the  former?  Questions  such  as  these  at  once  show  the  utter 
inapplicability  of  the  rule  contended  for,  hence  it  must  be  re- 
jected. The  main  object  of  the  penal  code  is  to  compel  men 
to  restrain  their  evil  passions  and  desires,  hence  the  want  of 
such  restraint  is  rather  an  aggravation  of  than  an  excuse  for 
crime. 

But  we  need  not  dwell  longer  upon  this  subject,  for  the  un- 
derlying principle  of  the  above-recited  assignments  has  been 
fully  considered  and  disposed  of  by  this  court,  in  the  case  of 
Small  V.  Commonwealth,  91  Pa.  St.  304,  in  which  we  held  that 
the  evil  dispositions  of  a  defendant  were  not  admissible  in  evi- 
dence for  the  purpose  of  excusing  or  mitigating  his  crime.  We 
also  refer  to  the  forcible  and  pertinent  remarks  of  Mr.  Justice 
Lowrie  on  a  similar  proposition  in  the  case  of  Keenan  v.  Com- 
monwealth, 44  Id.  55;  84  Am.  Dec.  414. 

Tbf  iudf^ent  of  the  court  of  oyer  and  terminer  is  now 
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affirmed,  and  it  is  ordered  that  the  record  be  remitted  to  the 
paid  coart  for  the  purposes  of  execution. 


EvisENCB  OF  Defendant's  Good  Chaiiactee  ia  always  admisaible  in 
criminal  prosecntion:  Hopps  v.  People,  31  IlL  385;  83  Am.  Deo.  231;  People 
T.  CfarbttUt  17  Mich.  9;  97  Am.  Deo.  162. 


Gregory  v.  Commonwealth. 

fia  Pennsylvania  State,  61LJ 

Payment,  Presumption  of  from  Lapse  of  Time.  — All  Debts  Excepted 
OUT  OF  Statute  of  Limitations,  Unclaimed  and  unrecognized  for  twenty 
years,  are,  in  the  absence  of  snfficient  explanatory  evidence,  presnmed 
to  have  been  paid. 

Presumption  of  Payment  after  Lapse  of  Twenty  Years  is  an  arti- 
ficial  and  arbitrary  rale  of  law,  and,  nnlike  the  statute  of  limitations, 
is  not  a  bar  to  an  action  on  the  original  contract,  and  therefore  a  new 
promise  is  not  necessary  to  sustain  an  action  upon  the  debt.  This  being 
BO,  it  ia  of  no  consequence  that  the  admission  of  non-payment  is  accom- 
panied by  a  refusal  to  pay. 

Facts  and  Circumstances  Relied  upon  to  Rebut  Presumption  of  pay- 
ment from  lapse  of  time  must  necessarily  be  within  twenty  years  before 
the  suit  is  brought,  and  the  evidence  to  rebut  such  presumption  must  be 
satisfactory  and  convincing,  especially  when  suit  is  not  brought  until 
after  the  debtor's  death. 

Evidence  Admissible  to  Show  that  Debt  is  in  Fact  Unpaid  ma;^  con- 
sist of  the  defendant's  admissions  made  to  the  creditor  himself,  or  to  hia 
agent,  or  even  to  a  stranger.  But  an  admission  will  not  be  as  readily 
implied  from  language  casually  addressed  to  a  stranger  as  when  ad- 
dressed to  the  creditor  in  reply  to  a  demand  for  payment  of  the  debt. 

Whether  Matters  Sought  to  be  Established  in  Rebuttal  of  Pre- 
sumption of  payment  from  lapse  of  time  are  true,  is  a  question  for  the 
jury;  but  whether  the  facts  and  circumstances  relied  on,  if  true,  would 
amount  to  a  rebuttal  of  the  presumption,  is  necessarily  a  question  of 
law  for  the  court. 

John  Stewart  and  George  A.  Smith,  for  the  plaintiffs  in  error. 

W.  U.  Brewer,  and  John  P.  Sipea  and  J.  Nelson  Sipea,  for  the 
defendants  in  error. 

Clark,  J.  This  is  a  proceeding  by  scire  facias  upon  a  re- 
cognizance, taken  in  the  orphans'  court  of  Fulton  County,  in 
the  partition  of  the  real  estate  of  Joseph  Gregory,  who  died 
intestate  some  time  prior  to  the  year  1856.  The  real  estate  of 
the  decedent  was,  on  the  13th  of  January,  1866,  accepted  at 
the  valuation  by  James  Gregory,  and  the  recognizance  in  suit 


Oct.  1888.]         Gregory  v.  Commonwealth.  806 

was  given  to  secure  the  share  of  John  Gregory,  who  at  that 
time,  and  until  his  decease  in  1878,  resided  in  the  state  of  In- 
diana. 

No  suit  was  brought,  nor  does  it  appear  that  any  specific  de- 
mand for  payment  of  the  money  secured  by  the  recognizance 
was  made,  until  after  the  death  of  the  conusor,  James  Gregory, 
in  1887.  A  period  of  twenty-one  years  and  three  months  hav- 
ing intervened,  the  executors  of  the  last  will  and  testament  of 
James  Gregory,  deceased,  interpose  the  presumption  of  pay- 
ment which  arises  from  this  great  length  of  time.  Their  con- 
tention is,  that  this  delay  in  the  collection  of  the  recognizance 
has  not  been  in  any  way  explained,  and  that  the  evidence  does 
not  establish  any  facts,  by  way  of  admission  or  otherwise,  suf- 
ficient to  rebut  the  presumption  that  the  debt  has  been  dis- 
charged. 

All  debts  excepted  out  of  the  statute  of  limitations,  un- 
claimed and  unrecognized  for  twenty  years,  in  the  absence  of 
sufficient  explanatory  evidence,  are  presumed  to  have  been 
paid.  This  presumption  is  an  artificial  and  arbitrary  rule  of 
the  law,  derived  by  analogy  from  the  English  statute  of  limi- 
tations; it  originated  in  equity,  but  was  afterwards  engrafted 
into  the  common  law,  and  has  since  been  steadily  maintained. 
It  is  not,  like  the  statute  of  limitations,  a  bar  to  an  action  on 
the  original  contract;  therefore,  a  new  promise  is  not  neces- 
sary to  sustain  the  suit.  Any  competent  evidence  which  tends 
to  show  that  the  debt  is  in  fact  unpaid  is  admissible  for  that 
purpose.  The  evidence  may  consist  of  the  defendant's  admis- 
sions made  to  the  creditor  himself:  Ehy  v.  Ehy,  5  Pa.  St.  435; 
or  to  his  agent,  or  even  to  a  stranger:  Morrison  v.  Funic,  23  Id. 
423;  Reed  v.  Eeed,  46  Id.  239;  but  an  admission  will  not  be  as 
readily  implied  from  language  casually  addressed  to  a  stran- 
ger, as  when  addressed  to  the  creditor  in  reply  to  a  demand 
for  the  debt:  Bentley^s  Appeal,  99  Id.  500.  It  is  of  no  conse- 
quence that  the  admission  of  non-payment  is  accompanied  by 
a  refusal  to  pay;  the  action  is  not  founded  on  a  new  promise, 
but  on  the  original  indebtedness;  the  question,  as  against  the 
presumption,  is,  whether  or  not  the  debt  is  in  fact  unpaid. 

The  facts  and  circumstances  relied  on  to  rebut  the  presump- 
tion must  necessarily  be  within  twenty  years  before  suit  is 
brought,  and,  as  the  recollection  of  the  exact  words  and  im- 
port of  an  oral  admission  must  necessarily  become  more 
indistinct  with  the  lapse  of  years,  the  force  of  such  an  ad- 
mission will  in  general  be  lessened  aa  the  time  from  its  occur- 


806  Gregory  v.  Commonwealth.  [Penn. 

rence  increases.  On  the  other  hand,  after  twenty  years  the 
presumption  will  gather  strength  with  each  succeeding  year, 
and  the  evidence  to  overthrow  it  must,  of  course,  he  corre- 
spondingly increased.  After  what  lapse  of  time  beyond 
twenty  years,  if  ever,  this  presumption,  which  is  disputable, 
will  be  conclusive  has  never  been  determined;  and  as  the  law 
now  stands,  each  case  must  stand  on  its  particular  facts  and 
circumstances.  It  is  not  required  that  the  same  precision  and 
particularity  of  proof  shall  in  all  respects  be  observed  as  has 
been  required  to  remove  the  bar  of  the  statute  of  limitations; 
but  as  the  presumption  of  payment  after  twenty  years  is  a 
strong  one  {Kline  v.  Kline,  20  Pa.  St.  503),  the  evidence  to  re- 
but it  must  be  satisfactory  and  convincing:  Peters* 8  Appeal, 
106  Id.  340;  Eby  v.  Eby,  5  Id.  435;  Sellers  v.  Holman,  20  Id. 
824;  especially  is  this  so  when  the  suit  is  not  brought  until 
after  the  defendant's  death;  it  must,  according  to  the  cases, 
carry  conviction  to  the  mind  of  the  court,  that  if  the  facts 
alleged  are  true,  the  matters  in  issue  are  definitely  and  dis- 
tinctly established.  In  a  case  like  this,  the  defendant  stands 
upon  a  presumption  of  law  which  is  binding  alike  upon  the 
court  and  jury,  until  invalidated  by  proof;  and  the  plaintiflf, 
in  rebuttal,  upon  a  presumption  of  fact  only,  which  he  claims 
to  arise  out  of  the  evidence;  whether  or  not  the  matters  sought 
to  be  established  are  true,  is  a  question  for  the  jury ;  but  whether 
the  facts  and  circumstances  relied  on,  if  true,  would  legiti- 
mately give  rise  to  the  presumption  of  fact  referred  to,  is 
necessarily  a  question  of  law  for  the  court. 

In  Delany  v.  Robinson,  2  Whart.  506,  the  trial  judge  directed 
the  jury  that  the  testimony  of  a  particular  witness,  if  true  in 
fact,  rebutted  the  presumption  of  payment  in  point  of  law,  and 
that  as  there  was  no  evidence  in  the  cause  which  purported 
to  contradict  him,  the  question  depended  on  his  credibility, 
which  was  left  to  the  jury.  This  was  assigned  for  error,  and 
Chief  Justice  Gibson,  on  a  rule  for  a  new  trial,  said:  "The  in- 
ference of  payment  from  lapse  of  time  is  a  presumption  of 
law,  and  the  subject  of  legal  direction;  every  jurist,  whether 
judge  or  text-writer,  treats  of  it  as  such.  The  rebuttal  of  it 
by  circumstances  left  to  the  jury  for  the  truth  of  the  fact  only 
is  also  for  the  court."  To  the  same  effect  is  the  language  of 
the  same  learned  judge  in  Backestnss  v.  Commonwealth,  8 
Watts,  286,  where,  referring  to  the  contrary  doctrine  of  Mc- 
Lean V.  Finley,  2  Penr.  &  W.  97,  and  Summerville  v.  Holliday, 
1  Watts,  607,  he  says:  "A  different  rule,  however,  was  sub- 
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Bequently  laid  down  in  Delany  v.  Robinson,  2  Whart.  503,  and 
recognized  in  Diehl  v.  IJirie,  3  Id.  149,  for  the  justness  of  which 
there  are  powerful  arguments.  Presumptions  from  lapse  of 
time,  being  founded  in  policy  and  convenience,  are  in  effect 
judicial  statutes  of  limitation,  which,  as  they  are  mixed  of  fact 
and  law,  are  to  be  dealt  with,  not  exclusively  by  the  court  or 
the  jury,  but  by  each  according  to  its  function,  and  within  the 
limit  of  its  province.  The  very  period  is  borrowed  from  a 
statute;  and  what  shall  suspend  the  running  of  such  a  statute 
has  always  been  for  the  court,  because  it  is  an  unmixed  ques- 
tion of  law,  which  admits  not  of  the  action  of  a  jury,  just  as 
an  unmixed  question  of  fact  admits  not  of  the  action  of  a 
court.  But  from  the  decision  of  a  mixed  question,  the  court 
has  as  much  right  to  exclude  the  jury  as  the  jury  have  to  ex- 
clude the  court;  so  that  to  act  legitimately  they  must  act  in 
unison,  each  in  its  sphere,  the  jury  pronouncing  the  facts,  and 
the  court  assigning  them  their  consequences." 

In  McQuesney  v.  Hiester,  33  Pa.  St.  435,  the  action  was  for 
arrears  of  ground-rent  for  twenty-eight  years.  It  appeared  in 
the  defendant's  proofs  that  the  parties  under  whom  the  defend- 
ant claimed  had  entered  into  an  agreement  with  other  lot- 
owners  not  to  pay  until  the  plaintiff  established  his  right,  but 
to  resist  payment,  and  that  they  did  resist  payment.  The 
court  thereupon  ruled,  as  matter  of  law,  however,  submitting 
the  question  to  the  jury,  that  from  these  facts  thus  established 
the  delay  was  explained  and  accounted  for,  and  that  no  legal 
presumption  of  payment  arose.  So  in  Reed  v.  Reed^  46  Pa.  St. 
239,  Mr.  Justice  Strong  says:  "It  must  be  borne  in  mind  that 
the  presumption  from  lapse  of  time  is  not  that  there  is  no  con- 
tract between  the  parties.  If  it  were,  proof  of  a  new  contract 
might  be  necessary.  It  is  only  an  inference  that  the  debtor 
has  done  something  to  discharge  the  debt,  to  wit,  that  he  has 
made  payment;  whilst  it  is  rebutted  by  simple  proof  that  pay- 
ment has  not  been  made,  and  the  facts  being  established, 
-whether  they  are  sufficient  to  rebut  it  is  a  question  for  tho 
court,  and  not  for  the  jury.  The  presumption  is  one  drawn  by 
the  law;  it  is  from  a  given  state  of  facts,  and  whether  it  exists 
or  not  is  necessarily  for  the  court.  If  authority  is  needed  for 
60  plain  a  proposition,  it  may  be  found  in  Delany  v.  Robinson, 
2  Whart.  503,  where  it  was  squarely  so  decided."  To  the  same 
effect  is  Sellers  v.  Holman,  20  Pa.  St.  321;  Bentley's  Appeal,  99 
Id.  500;  Michener  v.  Michener,  17  Week.  Not.  266;  Lashy.  Von 
Neida,  109  Pa.  St.  207;  BiddU  v.  Girard  Nat.  Bank,  109  Id. 
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849;  Boyd  v.  Granty  13  Serg.  &  B.  124;  Ankeny  v.  Penrose,  18 
Pa.  St.  193.  Therefore,  in  Beale  v.  Kirk,  84  Id.  415,  our  brother 
Paxson  Baid:  "The  facts  being  established,  whether  they  are 
BufBcient  to  rebut  it  is  a  question  for  the  court,  not  the  jury; 
the  presumption  is  only  drawn  by  the  law  itself  from  a  given 
state  of  facts,  and  whether  it  exists  or  not  is  necessarily  for  the 
court";  citing  Reed  v.  Reedj  46  Id.  239;  Delany  v.  Rohinsoriy  2 
Wbart.  603.  This  declaration  is  repeated  in  Peters^s  Appealy 
106  Pa.  St.  340. 

It  is  undoubtedly  true  that  by  the  earlier  cases  in  this  state 
{McLean  v.  Firdey,  supra;  Summerville  v.  Holliday,  swjpm), 
where  there  was  any  evidence  to  account  for  the  delay,  it  was 
the  duty  of  the  court  to  refer  it  to  the  jury  as  an  open  question 
of  fact  to  determine  as  to  actual  payment;  but  this  doctrine,  as 
we  have  seen,  has  been  practically  abandoned;  the  rule  to  be 
drawn  from  the  later  cases  is  in  accordance  with  views  ex- 
pressed in  the  dissenting  opinion  of  Mr.  Justice  Kennedy  in 
Summerville  v.  Holliday,  supra,  where  the  origin,  history,  and 
proper  application  of  the  rale  is  most  ably  and  elaborately  con- 
sidered. 

It  may  be  diflBcult,  perhaps,  to  lay  down  any  general  rule 
by  which  the  facts  of  each  case  may  be  determined,  as  matter 
of  law,  to  bo  sufucient  or  insufficient  to  prevent  the  presump- 
tion of  payment  from  arising,  or  to  rebut  it  after  it  has  arisen; 
but  it  is  certainly  consistent  with  the  nature  and  design  of  this 
provision  of  the  law  that  its  application  should  be  directed  by 
the  court  rather  than  by  the  jury. 

Applying  these  principles  to  the  case  now  under  considera- 
tion, was  the  evidence  sufficient  to  justify  the  court  in  referring 
the  case  to  the  jury  to  determine  as  to  the  actual  payment? 
James  Gregory  was  the  administrator  of  the  estate  of  Joseph 
Gregory,  deceased,  and  had  settled  his  account,  which,  as  con- 
firmed by  the  orphans'  court  on  the  24th  of  October,  1859, 
showed  a  balance  of  $350.12  due  to  the  accountants.  The 
recognizance  was  entered  into  on  January  13,  1866.  Peter 
Gordon  testified,  in  substance,  that  about  the  year  1875  he 
had  a  conversation  with  James  Gregory,  in  which  James  said 
he  had  not  heard  from  John  lately;  he  thought  John  was 
dead.  Gordon  then  asked  him  whether  there  was  not  a  little 
coming  to  John  from  his  brother  Joseph's  estate,  and  James 
replied  that  it  "had  never  been  fairly  settled.  James  said  he 
didn't  know  where  he  was;  hadn't  heard  from  him  for  so 
long."     Gt)rdon  states  the  conversation  in  these  words:  "I 


Oct.  1888.]         Gbegory  v.  Commonwealth.  809 

Bays,  Is  n't  there  something  coming  to  John  from  hia  brother 
Joseph's  estate?  Says  he,  I  don't  remember  whether  he  said  it 
was  unsettled  or  whether  it  was  n't  fairly  settled,  —  something 
that  way;  he  said  it  had  n't  been  fairly  settled."  What  had 
not  been  fairly  settled?  Was  it  the  personal  estate  or  the 
recognizance?  Apart  from  the  legal  presumption  that  the 
recognizance  was  paid,  there  is  not  the  slightest  proof  that 
any  settlement  of  it  had  ever  been  attempted.  The  reference 
would  appear  to  be  to  something  which  had  been  settled,  but 
not  fairly  settled.  True,  the  witness  was  not  able  to  remem- 
ber whether  James  said  that  John's  share  had  "never  been 
fairly  settled,"  or  was  "unsettled,"  but  the  burden  of  proof 
was  upon  the  plaintiff,  and  we  are  not,  without  reason,  to  ac- 
cept that  alternative  which  may  happen  to  be  most  favorable 
to  him;  but  the  testimony  of  Gordon  may  be  read  in  the  light 
of  the  other  evidence.  William  Gordon  testified  as  follows: 
"In  August,  1886,  James  Gregory  came  to  my  place;  he  talked 
about  going  away;  I  told  him  he  shouldn't  be  in  a  hurry,  he 
did  n't  have  much  to  bother  him.  He  said  he  wanted  to  go 
back  home;  that  he  had  got  a  letter  from  his  brother  John's 
son,  and  he  had  n't  wrote  to  him;  had  n't  answered  his  letter, 
and  was  anxious  to  get  back  and  write  to  him  to  know  who 
his  mother  was.  He  said  his  brother  John  had  been  dead 
about  eight  years;  he  said  he  had  wrote  to  him  to  know  who 
his  mother  was, — to  his  brother  John's  son.  I  did  n't  ask 
him  at  all  how  or  when  he  owed  him  anything,  but  he  said 
his  brother  Joe  had  paid  a  judgment  for  John  a  good  many 
years  back,  and  he  did  n't  know  but  one  would  balance  the 
other.  He  said  if  he  was  to  drop  off,  he  did  n't  hardly  know 
how  his  business  would  be  settled  up.  He  said  the  son  had 
written  in  regard  to  the  share  that  his  father  claimed  in  his 
brother  Joseph's  estate."  Catharine  Gregory  testified  that 
she  had  a  conversation  with  James  Gregory  (the  time  was  not 
fixed).  He  said:  "He  had  got  a  letter  from  one  of  John  Greg- 
ory's heirs,  that  they  wanted  their  father's  interest  in  Joseph 
Gregory's  estate,  and  then  he  said  he  wanted  to  be  sure  it  was 
one  of  John  Gregory's  heirs,  and  he  said  he  had  wrote  back 
to  ask  him  to  tell  who  his  mother  was  before  she  was  married 
to  John  Gregory.  Last  August  a  year  he  came  to  visit  us 
again;  he  said  he  had  got  an  answer  from  John  Gregory's 
heirs,  and  he  was  certain  now  it  was  one  of  John  Gregory's 
heirs;  that  he  intended  to  send  a  little  money  some  time;  he 
said  the  heirs  had  wrote  to  him  tbey  wanted  their  father's 
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interest  in  Joseph  Gregory's  estate."  Moses  Peck  testifies 
that  he  had  a  conversation  with  James  Gregory.  He  says: 
"He  (Gregory)  got  a  letter;  the  letter  came  to  our  place;  the 
letter  was  kept  for  him  until  he  came.  He  handed  it  to  Gus 
Robinson,  and  he  read  it.  He  says  when  he  got  to  the  place 
where  it  says,  'grandfather's  estate,'  he  says,  'he  is  mistaken; 
it  is  brother  Joseph,'  says  he.  'His  grandfather  was  dead 
before  my  brother  John  was  married.'  That  was  about  all. 
Says  he,  'Uncle  James,  I  understand  you  are  admuiistrator  of 
grandfather's  estate.'  He  wanted  to  know  something  about 
their  affairs,  and  Mr.  Gregory  said  he  was  mistaken;  it  was 
his  brother  Joe.  He  said  he  wanted  to  write  and  answer  it, 
and  did  n't  know  how  to  write.  He  said  he  did  n't  think 
there  would  be  anything  coming  to  him,  for  he  said  his  brother 
Joseph  had  paid  some  money  for  John,  or  loaned  him  some," 
etc. 

This  testimony  would  seem  to  have  reference  to  the  settle- 
ment of  John's  share  in  the  personalty,  for  the  debt  secured 
by  the  recognizance  was  James's  individual  debt  to  John;  what 
Joseph  had  loaned  to  or  paid  for  John  could  not  be  considered 
in  the  adjustment  of  the  recognizance;  that  was  involved  in 
the  administration;  "one  would  balance  the  other"  only  in 
the  settlement  with  James's  administrator.  Although  the  ad- 
ministrator's account  filed  purported  to  be  the  final  account, 
the  testimony  may  readily  be  taken  in  the  sense  that  James 
thought  it  had  not  been  "fairly  settled";  "he  had  a  heap  of 
trouble  about  it,  and  if  he  was  to  drop  off,  he  did  n't  hardly 
know  how  his  business  would  be  settled  up." 

The  testimony  is  vague,  uncertain,  and  equivocal  in  mean- 
ing.  It  is  not  in  our  opinion  of  that  satisfactory  and  con- 
vincing character  which  would  justify  its  submission  to  the 
jury  in  rebuttal  of  the  presumption  of  payment  which  the  law 
raises  when  a  debt  of  record  is  unclaimed  and  without  recog- 
nition for  a  period  of  twenty-one  years  and  three  months. 
The  fact  that  John  Gregory  resided  in  the  state  of  Indiana  is 
worthy  of  consideration  on  the  general  question,  but  standing 
alone  does  not  explain  this  great  delay.  Absence  in  a  foreign 
country,  outside  of  the  United  States,  would  be  a  fact  of  more 
significance;  but  whether  even  that  would  be  suflScient  to  re- 
pel the  presumption,  would  depend,  perhaps,  upon  the  facts 
and  circumstances  of  the  case. 

The  rule  of  law  invoked  by  the  defendants  is  a  salutary  and 
useful  one,  especially  in  cases  where  the  action  is  delayed,  not 
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only  beyond  the  period  of  twenty  years,  but  until  after  the 
debtor's  death.  In  England,  by  the  statute  of  3  &  4  Wm.  TV., 
c.  42,  sec.  3,  and  in  New  York  under  the  Revised  Statutes, 
and  perhaps  in  other  states,  this  period  of  twenty  years  has 
been  established  as  a  limitation  to  actions  upon  debts  of 
record,  by  specialty,  etc.,  and  we  think  it  wise,  in  the  absence 
of  any  such  statute,  that  the  force  of  this  presumption  shall 
not  be  defeated,  excepting  where  the  evidence  to  that  e£fect  is 
of  a  satisfactory  and  convincing  character. 
The  judgment  is  reversed. 

Thb  fbinoipal  oasb  la  otted  to  the  fourth  and  fifth  points  stated  in  the 
tj/Uabua  in  Porter  v.  Nelson,  121  Pa.  St.  637,  638,  in  which  case  evidence  of 
oral  admissions  of  the  debtor,  made  within  twenty  years  before  suit,  and 
tending  to  show  non-payment  of  the  indebtedness,  was  held  to  be  properly 
aabmitted  to  the  jury,  in  connection  with  other  evidence  of  facts  from  which 
payment  might  be  inferred.  And  it  is  laid  down  as  an  established  rale,  ap« 
plicable  both  at  law  and  in  equity,  that  all  debts  by  specialty,  unclaimed  and 
nnrecognized  for  twenty  years,  in  the  absence  of  explanatory  evidence,  are 
presumed  to  have  been  paid:  Breneman'8  Appeal,  121  Id.  641.  And  credits 
indorsed  upon  a  bond  are  not  evidence  of  actual  payment  of  the  credits,  suf< 
fioient  to  repel  the  presumption  of  payment  of  the  bond,  without  proof  that 
they  were  made  within  twenty  years,  and  whilst  it  was  against  the  interest 
of  l^e  obligee  to  make  them:  Runner'a  Appeal,  121  Id.  649.  But  in  the  dis< 
tribntion  of  a  decedent's  estate,  declarations  made  by  the  decedent  shortly 
before  his  death  were  held  to  exhibit  an  unequivocal  acknowledgment  of  the 
existence  of  a  specialty  indebtedness,  sufficient  to  repel  the  presumption  of 
payment  after  the  lapse  of  twenty  years:  Id. 

PBBSXTldTTION  OF    PAYMENT  FROM    LaPSB  OF  TiMB,    GbNEEAILY:  See  the 

note  to  Husky  v.  Maples,  88  Am.  Dec.  690,  591.  Such  presumption  may  be 
overcome  by  evidence,  for  it  is  a  rebuttable  presumption:  Lewis  v.  Schwenrt, 
93  Mo.  26;  3  Am.  St.  Bep.  611,  and  note.  The  question  of  presumption  of 
payment  from  lapse  of  time  is  one  for  the  jury:  Lems  v.  Sehvxnn,  supra. 
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Dbaderiok  v.  Oulds. 

[86  Tbhnbssxk,  14.1 

RinxyiN  —  Lost  Ppopbbtt.  —  A  Stbanded  Saw-loo,  Which  is  Ua« 
MABKKB,  and  has  been  lying  unreclaimed  among  the  rooka  and  drifts 
for  more  than  two  yeara,  is  lost  property;  and  where  the  defendant,  by 
Ms  agents,  takes  possession  of  snch  property,  this  right  of  possession  ia 
not  BO  lost  by  the  log  subsequently  drifting  upon  the  land  of  a  riparian 
proprietor  as  to  enable  the  latter,  as  special  bailee  of  the  true  owner,  to 
maintain  replevin  therefor  against  such  defendant. 

Spboial  Findino  ov  Fact  bt  the  Cotjbt  will  be  Revebsed  fob  Erro- 
NSOXTs  Afplicattok  or  the  Law  in  case  tried  by  court  without  a  jury. 

8.  J.  Kirhpatrick  and  I.  E.  Reeves,  for  the  plaintifif. 

H.  H.  Ingersoll,  for  the  defendant. 

LuBTON,  J.  This  is  an  action  of  replevin  for  the  recovery 
of  one  walnut  log.  The  defendant,  Oulds,  during  the  year 
1883,  cut  and  put  in  the  headwaters  of  the  Nollachucky  River 
some  eight  hundred  walnut  logs,  to  be  floated  during  the  tides 
in  the  stream  through  the  gorge  in  the  mountains  to  a  boom 
built  by  himself  below  the  gorge.  He  undertook  to  have  all 
of  his  logs  branded  with  the  letter  "D,"  and  while  the  proof 
shows  it  possible  that  some  of  his  logs  were  not  so  branded, 
yet  there  is  no  sufl&cient  proof  to  justify  a  finding  that  any  of 
his  logs  were  unmarked.  Many  of  defendant's  logs  failing  to 
reach  the  boom,  he,  in  1885,  sent  hands  up  into  the  gorge  to 
search  for  logs  which  might  have  lodged  upon  the  banks  of 
the  stream,  or  upon  rocks  or  drifts.  These  hands  found  a 
number  of  logs  stranded  upon  rocks  or  caught  by  drifts,  which 
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were  branded  with  the  mark  of  defendant.  With  some  of 
these  marked  logs  found  entangled  in  a  drift  was  fonnd  the 
log  now  in  controversy,  it  being  without  any  mark  or  brand. 
This  log  was  claimed  by  the  servants  of  defendant  for  him, 
and  it  was  again  set  adrift,  along  with  the  branded  logs,  that 
it  might  be  carried  by  the  currents  to  the  boom  of  defendant 
below  the  gorge.  This  boom  gave  way  before  all  these  re- 
claimed logs  reached  it,  and  defendant  was  obliged  to  rely 
upon  catching  his  logs  upon  the  banks  of  the  stream  and 
islands  below  the  broken  boom.  In  December,  1885,  this  un- 
branded  log,  together  with  a  marked  one,  were  cast  by  the 
current  upon  an  island  in  the  stream  belonging  to  plaintiff, 
Deaderick,  who  notified  defendant,  Oulds,  not  to  move  it  until 
he  identified  it  as  his  own.  Oulds  did  identify  it  by  peculiar 
cracks  upon  the  end  as  the  same  unmarked  log  found  by  his 
servants  entangled  in  a  drift  within  the  gorge  of  the  moun- 
tains, and  placed  by  them  in  the  river;  he  therefore,  claiming 
it  as  his  own,  removed  it  from  the  island  to  the  public  road, 
where  it  was  replevied  by  plaintiff.  While  the  proof  shows  that 
between  the  time  defendant's  logs  were  placed  in  the  river  and 
the  finding  of  this  unmarked  log  that  no  other  person  is  known 
to  have  placed  walnut  logs  in  this  river  above  the  gorge,  to  be 
floated  down,  yet  it  is  shown  that,  in  1883,  one  Wilson,  who 
had  cut  walnut  logs,  to  be  sawed  on  his  own  premises  above 
the  gorge,  lost  by  a  high  rise  thirty  unbranded  logs,  which 
had  been  carried  down  the  stream.  The  contention  of  plain- 
tiff, Deaderick,  is,  that  this  unmarked  log  is  more  probably 
one  of  Wilson's  lost  logs  than  one  cut  by  Ould,  and  that,  as 
the  log  was  found  upon  his  lands,  defendant  cannot  take 
the  log  therefrom  without  proving  that  he  himself  is  the  true 
owner.  The  proof  fails  to  establish  the  log  to  be  one  cut  by 
defendant,  Oulds,  but  it  does  satisfactorily  show  that  it  is  the 
one  found  by  defendant's  servants  lodged  in  a  drift  within  the 
mountain  gorge,  and  set  adrift  in  the  stream  to  be  floated  to 
defendant's  boom  below  the  gorge.  On  these  facts,  can  the 
plaintiff  recover? 

The  claim  of  plaintiff  rests  upon  the  proposition  that  the  log 
is  a  lost  log,  and  that,  being  found  upon  his  land,  he  can  hold 
it  against  every  one  but  the  true  owner.  This  claim  is  not 
well  founded.  This  log  was  lost,  and  had  been  lost  in  all 
probability  for  two  or  more  years  when  found  entangled 
among  the  rocks  and  drift  in  the  gorge  by  the  servants  of  de- 
fendant.   It  was  then  claimed  for  defendant,  and  possession 
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taken.  This  right  of  possession  was  not  lost  by  the  log  subse- 
quently drifting  upon  the  land  of  plaintiff,  and  the  defendant 
had  a  right  to  take  and  hold  this  log  against  all  but  the  true 
owner,  or  one  having  a  superior  right  of  possession  to  that  of 
the  finder  of  lost  property.  It  is  undoubtedly  true  that  it  is 
not  necessary,  in  all  cases,  that  the  plaintiff  in  trover  or  re- 
plevin must  have  an  absolute  right  of  property  in  the  subject- 
matter  of  the  litigation,  but  it  is  equally  true  that  he  must 
have  a  right  of  possession  relatively  superior  to  that  of  the  de- 
fendant. Such  a  superior  right  of  possession  is  not  shown  on 
the  part  of  the  plaintiff  in  this  case.  The  prior  finding  and 
possession  of  the  defendant  is  suflScient,  not  only  to  defeat  the 
contention  of  the  plaintiff,  but  was  a  suflBcient  title  to  have 
supported  an  action  of  replevin  to  recover  the  possession  from 
any  but  the  true  owner:  2  Wait's  Actions  and  Defenses,  234; 
6  Id.  153j  Smith's  Lead.  Cas.,  7th  ed.,  648,  and  cases  cited. 

Lost  property  found  on  the  premises  of  another  may  be 
rightfully  retained  by  the  finder  as  against  the  owner  of  the 
premises.  Thus  in  Bridges  v.  HawJcsworth,  7  Eng.  L.  &  Eq. 
424,  the  plaintiff,  being  in  the  shop  of  the  defendant,  picked 
up  a  parcel  containing  bank  notes.  The  defendant,  at  the 
request  of  the  finder,  took  charge  of  the  notes  to  hold  for 
the  owner.  After  three  years,  no  one  having  claimed  them, 
the  defendant  refused  to  deliver  them  up  to  the  plaintiff.  The 
court  held  defendant  liable  in  trover  for  the  notes. 

So  in  the  case  of  Hamaher  v.  Blanchard,  90  Pa.  St.  377,  35 
Am.  Rep.  664,  a  servant  in  a  hotel  found  a  roll  of  bank  notes 
in  the  public  parlor.  Upon  suggestion  of  the  proprietor  of  the 
hotel  that  they  belonged  to  a  certain  guest,  they  were  deliv- 
ered to  the  master  for  the  guest.  Proving  not  to  be  the  prop- 
erty of  the  guest,  the  servant  demanded  the  notes  from  the 
master,  who  refused  to  return  them.  It  was  held  that  she 
could  recover  them  from  the  owner  of  the  premises.  To  the 
same  effect  are  the  cases  of  Durfee  v.  Jones,  11  R.  I.  588,  23 
Am.  Rep.  528,  and  Tancil  v.  Seaton,  28  Gratt.  601,  26  Am. 
Rep.  380. 

It  is  essential,  however,  in  such  cases,  that  the  property 
must  be  found;  that  is,  it  must,  at  the  time  when  the  finder 
came  upon  it,  have  been  in  such  a  situation  as  to  clearly  indi- 
cate that  it  was  lost,  and  not  voluntarily  placed  by  the  owner 
where  it  was  foufld,  by  carelessness  or  forgetfulness.  If  it 
was  evidently  laid  where  it  was  found,  it  then  becomes  the 
duty  of  the  owrter  of  the  premises  to  keep  the  property  for  the 


Sept.  1887.]  Deaderick  t;.  Oulds.  815 

owner,  as  in  sach  cases  he  is  treated  as  a  qitaai  bailee,  and  he 
may  maintain  trover  therefor  against  the  finder, — as  if  a 
pocket-book  is  found  upon  a  desk  or  counter  in  a  store  or 
bank,  the  presumption  is  that  the  owner  placed  it  there  and 
forgot  it:  6  Wait's  Actions  and  Defenses,  153,  154,  and  cases 
cited. 

In  Tennessee,  where  a  pocket-book  was  laid  on  a  counter  by 
the  owner  and  forgotten,  it  was  held  that  it  was  constructively 
in  the  possession  of  the  owner,  and  larceny  could  be  main- 
tained against  the  owner  of  the  premises  who  took  the  book, 
knowing  the  owner:  Lawrence  v.  State,  1  Humph.  228;  34  Am. 
Dec.  644;  Pritchett  v.  State,  2  Sneed,  288. 

This  log  was  not  unintentionally  laid  or  deposited  by  the 
owner  on  the  land  of  plaintifiF,  and  hence  he  was  not  a  quasi 
bailee  for  the  owner,  and  cannot  hold  against  the  superior  rinbt 
of  defendant  growing  out  of  his  prior  possession  and  earlier 
finding  of  the  log. 

The  distinction  which  undoubtedly  exists  between  the  rights 
of  a  riparian  proprietor  to  drift-wood  and  other  accretions 
which  may  drift  upon  his  land,  and  the  finding  by  a  stranger, 
upon  the  premises  of  another,  of  articles  dropped,  need  not 
be  discussed  here;  for  a  riparian  proprietor  could  not  detain 
property  stranded  upon  his  bank  as  against  either  the  true 
owner  or  one  having  a  superior  right  of  possession  by  reason 
of  an  earlier  possession. 

His  honor  the  circuit  judge  tried  this  case  without  the  in- 
tervention of  a  jury,  and  decided  in  favor  of  the  plaintiff".  In 
his  special  findings  he  held  that,  under  the  facts  as  above  de- 
tailed, the  plaintiff*,  Deaderick,  was  a  special  bailee,  and  as 
such  entitled  to  hold  the  log  as  against  all  but  the  true  owner. 
In  this  we  think  he  committed  an  error  of  law. 

The  case  will  be  reversed,  and  judgment  rendered  here  in 
favor  of  the  defendant.  

Lost  Propkrtt,  What  CoNSTrnrTEs:  Note  to  Bowen  v.  Sullivan,  30  Am. 
Rep.  180-182. 

Finder  of  Propbrtt  RESUcmo  Samk  to  Possessiok  is  not  Guiltt  of 
CJONVKRSION:  Wyman  v.  Hurlburt,  12  Ohio,  81;  40  Am.  Deo.  461;  and  trover 
will  not  lie  for  such  property  in  absence  of  proof  of  some  tortious  act  on  th0 
part  of  the  finder:  BurdiU  v.  Hunt,  25  Me.  419;  43  Am.  Dec.  289. 
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Bast  Tennessee,  Yieginia,  and  Georgia  Rail- 
road Company  v.  De  Abmond. 

(86  TSNNX88XB,  73.1 

Skbyaxt  doss  not  Assums  Risk  of  Nkouobncs  or  FELLOw-SEBVA^tr, 
where  the  latter  is  engaged  in  a  different  department  of  the  work  or 
service;  nor  where  the  negligent  servant  ia  the  superior,  permanently  or 
temporarily,  of  the  injured  one  does  the  ordinary  rule  as  to  servants  as- 
suming risk  for  fellow-servant's  negligence  apply. 

Tklbobaph  Ofekatob  is  kox  Fexlow-s£bvamt  of  C!oNDUcrroB,  although 
both  are  hired  and  paid  by  a  common  employer,  and  are  engaged  in  an 
effort  to  accomplish  a  common  result,  to  wit,  the  movement  of  trains, 
provided  such  operator  has  nothing  to  do  with  the  actual  movements  or 
management  of  the  trains,  but  is  merely  the  agent  through  whom  orders 
are  transmitted  i^egulating  the  same;  such  operator  being  also  engaged 
in  a  different  department  of  the  service,  and  in  a  qualified  degree  a  vic»- 
principal  of  the  train-dispatcher  or  superintendent,  and  so,  in  one  sense, 
a  superior. 

Damages  —  Contrebctort  Neolioencb.  —  Ck>nductor  receiving  telegram 
negligently  given  him  by  telegraph  operator,  which,  upon  its  face, 
did  not  concern  the  movements  of  his  own  train,  instead  of  making 
inquiries  by  means  of  which  a  collision  and  consequent  injury  to  him 
might  have  been  avoided,  is  guilty  of  such  contributory  negligence  M 
may  properly  be  considered  in  mitigation  of  damages. 

W.  M.  Baxter^  and  Henderson  and  Jourolmon,  for  the  plair* 
tiff. 

WUliama  and  Sneed,  for  the  defendant. 

FoLKES,  J.  De  Armond  was  a  conductor  on  a  freight  train 
of  the  East  Tennessee,  Virginia,  and  Georgia  Railroad  Com- 
pany, and  while  so  employed  was  injured  in  a  collision  oc- 
curring between  the  train  under  his  charge  going  west  and 
another  freight  train  going  east.  This  action  was  against  the 
railroad  company  for  damages.  There  was  verdict  and  judg- 
ment in  favor  of  De  Armond.  Motion  for  new  trial  overruled, 
and  the  railroad  company  has  appealed  in  error. 

The  only  error  assigned  which  it  is  deemed  necessary  to 
notice  presents  the  question  as  to  whether  the  telegraph  oper- 
ator, whose  negligence  caused  the  accident,  was  a  fellow- 
servant  of  the  conductor,  whose  negligence  was  one  of  the 
risks  assumed  by  the  latter  in  entering  the  service  of  the  com- 
pany. 

The  record  shows  that  the  superintendent,  through  the 
train-dispatcher,  had  sent  a  telegram  to  one  Brevord,  the 
operator  in  the  office  at  Cleveland,  in  the  employ  of  the  rail- 
road company,  directing  that  the  train  in  charge  of  De  Ar- 
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mond  be  held  at  Cleveland  until  No.  8  freight  should  reach 
that  point.  These  *rains,  when  on  schedule  time,  passed  at 
McDonald's,  eight  miles  west  of  Cleveland.  No.  8  had  been 
telegraphed  not  to  wait  at  McDonald's  for  the  second  section 
of  No.  7  (the  train  in  charge  of  De  Armond),  but  to  come  on 
at  once  to  Cleveland,  and,  as  already  stated,  a  telegram  was 
sent  to  have  De  Armond's  train  held  at  Cleveland. 

It  appears  from  the  proof  that  the  rules  of  the  company  re- 
quired a  telegraph  operator,  when  he  had  orders  for  conduc- 
tors, to  exhibit,  at  some  conspicuous  and  designated  place,  a 
red  flag  by  day  and  a  red  lamp  by  night;  and  conductors, 
upon  seeing  such  signal,  were  to  go  at  once  to  the  telegraph 
office  for  instructions. 

On  the  night  upon  which  this  accident  happened,  there  was 
a  red  light  exhibited  by  the  telegraph  operator,  but  it  was  not 
upon  the  post  where  it  was  usually  hung;  it  was  sitting  on 
the  platform.  Its  location,  however,  is  deemed  by  us  as  im- 
material, for  the  reason  that  it  served  the  purpose  of  arresting 
the  attention  of  Do  Armond,  and,  in  consequence  thereof,  he 
went  to  the  telegraph  office  of  the  company,  and  asked  if 
there  were  any  orders  for  him,  and  the  operator  handed  him 
a  telegram  to  the  efifect  that  "all  cut-off  trains  have  passed 
Ooltewah  on  time,"  and  said:  "This  is  all  I  have  got." 
De  Armond,  under  a  rule  of  the  company  requiring  con- 
ductors to  report  to  operators  the  time  of  leaving  a  station,  so 
that  it  can  be  forwarded  to  the  train-dispatcher's  office,  there- 
upon gave  Brevord  the  time  of  his  intended  departure,  then  a 
few  moments  off,  and  left  to  move  his  train  out. 

De  Armond  was  running  on  schedule,  a  printed  copy  of 
which  is  in  the  hands  of  each  conductor,  and  is  his  guide  in 
moving  his  train,  except  where  special  orders  are  given  by 
telegram. 

The  telegram  as  to  cut-off  trains  at  Ooltewah  did  not  inter- 
fere with  nor  concern  the  movements,  of  De  Armond's  train, 
and  the  operator  failing  to  call  his  attention  to  the  telegram 
ordering  his  train  to  be  held  at  Cleveland,  De  Armond  at  once 
moved  out  with  his  train,  intending  to  meet  and  pass  No.  8  at 
McDonald's,  the  point  of  passage  on  the  regular  schedule,  by 
which  De  Armond  was  running.  A  collision  was  the  result, 
and  De  Armond  received  the  injuries  for  which  this  suit  was 
brought. 

After  stating  the  law  correctly  as  to  fellow-servants,  and  the 
non-liability  of  the  company  if  they  should  find  that  relation- 
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ehip,  as  modified  and  defined  in  our  adjudged  cases,  the  court, 
in  its  charge  to  the  jury,  said:  "On  the  other  hand,  if  you  find 
De  Armond  was  conductor;  that  he  had  a  full  crew  of  hands 
with  him  for  the  management  of  his  train;  that  Brevord,  as 
telegraph  operator,  had  nothing  to  do  with  the  actual  man- 
agement or  movements  of  the  train;  that  his  connection  was 
alone  with  Garrett,  as  the  immediate  superior  of  plaintiflf,  in 
the  matter  of  furnishing  orders  and  directions  for  the  instruc- 
tion and  control  of  De  Armond  in  his  business  as  conductor; 
and  that,  in  point  of  fact,  his  employment  did  not  associate 
him  with  De  Armond  in  the  control  and  management  of  his 
train, — then,  in  such  case,  De  Armond  and  Brevord  are  not, 
in  legal  contemplation,  in  the  same  department  of  the  com- 
mon employer,  and  are  not  fellow-servants;  and  if  you  so  find, 
I  charge  you  that  the  risk  of  injury  from  negligence  on  the 
part  of  Brevord  is  not  such  a  risk  as  the  law  places  upon 
De  Armond  by  reason  of  his  employment  as  conductor,"  The 
language  quoted  is  assigned  as  error  by  the  railroad  com- 
pany. 

We  are  of  opinion  there  is  nothing  in  it  of  which  the  rail- 
road can  complain.  Stripped  of  some  unnecessary  words, 
and  taken  in  connection  with  other  portions  of  the  charge  not 
excepted  to,  it  is  a  correct  statement  of  the  law  under  the 
qualifications  of  the  rule  adopted  and  adhered  to  by  this 
court.  It  is  with  us  well  settled,  whatever  may  be  the  rule  in 
other  states,  that  the  servant  does  not  assume  the  risk  of  the 
negligence  of  another  servant,  where  the  latter  is  engaged  in 
a  difierent  department  of  the  work  or  service;  as,  for  instance, 
the  train  crew  do  not  take  risk  of  the  negligence  of  the  track 
or  section  hands;  nor  where  the  negligent  servant  is  the  supe- 
rior, permanently  or  temporarily,  of  the  injured  one,  having 
authority  to  direct  or  control  the  latter,  does  the  rule  apply: 
Haynes  v.  East  Tennessee  etc.  R.  R.  Co.,  3  Cold.  222;  Nashville 
etc.  R.  R.  Co.  v.  Carroll,  6  Heisk.  347;  Knoxville  Iron  Company 
v.  Dodson,  7  Lea,  367;  Nashville  etc.  R.  R.  Co.  v.  Wheless,  10 
Id.  741;  43  Am.  Rep.  317;  East  Tennessee  etc.  R.  R.  Co.  v.  Col- 
lins, 85  Tenn.  827;  and  others  might  be  cited;  see  also  Chi- 
cago etc.  R.  R.  Co.  V.  Ross,  112  U.  S.  377. 

Under  the  proof  in  the  case  at  bar,  — indeed,  from  the  lips 
of  the  superintendent,  T.  W.  Garrett, — we  have  it  that  "the 
telegraph  operator  is  the  agent  through  which  we  transmit 
orders  from  the  superintendent's  ofl&ce  for  the  movement  of 
trains;  he  merely  receives  and  conveys;  be  is  the  medium  or 
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the  mouthpiece  for  the  transmission  of  orders  from  this  oflfico 
to  the  train-men,  or  person  in  charge  of  the  train." 

It  is  manifest  that  the  operator  is  not  in  the  same  depart- 
ment with  the  train-men,  nor  engaged  in  the  same  branch  of 
the  common  employer's  service.  And  while  he  may  not  be 
said  to  be  in  person  the  superior  of  the  train-men  to  whom  he 
delivers  orders,  as  he,  of  his  own  motion,  has  no  right  or 
power  to  issue  orders,  he  is  in  a  sense  the  superior,  for  he 
is  the  arm  or  mouthpiece  of  the  train-dispatcher  or  superin- 
tendent , —  in  a  qualified  degree  a  vice-principal. 

It  is  immaterial  that  these  men  are  hired  and  paid  by  a 
common  employer,  and  that  they  are  engaged  in  the  effort  to 
accomplish  a  common  result,  to  wit,  the  movement  of  trains. 
That  argument,  if  pressed  to  its  logical  conclusion,  would  ob- 
literate all  distinctions  among  those  engaged  in  railroad  busi- 
ness, from  the  president  down  to  the  humblest  servant,  and 
would  practically  exempt  the  company  from  all  liability  to 
those  in  its  service. 

It  may  be  interesting  to  mention  that  the  modifications  of 
the  common-law  rules  as  to  the  liability  of  master  for  negli- 
gence of  a  fellow-servant  which  have  been  adopted  by  the  de- 
cisions in  this  state  are  the  same  in  principle  as  those  since 
embodied  in  the  employer's  liability  act  passed  by  the 
English  Parliament  in  1880,  so  that  the  decisions  of  the 
English  courts  which  we  refused  to  follow  have  since  been 
abrogated  by  the  English  statute. 

It  was  said  by  the  supreme  court  of  North  Carolina  in  a 
recent  case:  **  No  definition  of  the  term  '  fellow-servant '  appli- 
cable to  all  cases  had  yet  been  adopted  in  this  country  by  the 
courts,  and  probably  could  not  be.  So  variant  were  the  rela- 
tions between  master  and  servants  in  different  employments, 
and  BO  close  the  line  of  demarkation  between  co-laborers  and 
middle-men,  that  each  case  would  have  to  stand  upon  its  own 
facts":  Dobbin  v.  Richmond  etc.  R.  R.  Co.,  81  N.  C.  446;  31 
Am.  Rep.  512. 

Where  there  is  any  controversy  as  to  the  facts,  the  question 
is  one  for  the  jury,  upon  a  proper  charge  of  the  court:  See 
Indianapolis  etc.  R.  R.  Co.  v.  Morgenstem,  106  HI.  216. 

That  a  train-dispatcher  is  not  a  fellow-servant  with  a  brake- 
man  has  been  adjudged  by  the  supreme  court  of  Wiconsin: 
PhiUipa  V.  Chicago  etc.  R'y  Co.,  64  Wis.  475. 

To  the  same  effect  is  Dorrigan  v.  New  York  etc.  R^y  Co.,  from 
the  supreme  court  of  Connecticut,  reported  in  24  Am.  Law 
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Reg.,  N,  S.,  452,  as  also  in  Sheehan  v.  New  York  Central  etc. 
R.  R.  Co.,  91  N.  Y.  332,  where  a  train-dispatcher  is  held  not 
to  be  a  fellow-servant  with  any  of  the  train  crew. 

So  it  will  be  seen  that  we  are  not  by  any  means  alone  in  the 
conclusion  to  which  our  own  decisions  necessarily  lead  us 
in  this  case. 

We  deem  it  unnecessary  to  notice  at  length  the  insistance  of 
counsel  for  plaintiff  in  error  that  De  Armond  was  guilty  of 
gross  negligence  in  contenting  him  self  with  the  inspection  of  a 
telegram  that  upon  its  face  did  not  concern  the  movements  of 
his  train,  and  in  moving  on  after  he  saw  the  red  light,  until  he 
had  received  something  more  definite  from  the  telegraph  oper- 
ator, and  that  he  was  also  negligent  in  the  rate  of  speed  at 
which  he  was  running  at  the  time  of  the  collision.  It  is  suf- 
ficient to  say  that  at  most  he  was  guilty  only  of  contributory 
negligence,  which  has  been  properly  considered  by  the  jury  in 
abating  the  amount  of  the  recovery,  as  is  shown  by  the  ver- 
dict, which  is  only  for  three  hundred  dollars. 

The  negligence  of  the  telegraph  operator  in  not  delivering 
the  proper  orders  was  the  prime  and  proximate  cause  of  the 
injury  beyond  all  question. 

Let  the  judgment  be  aflSrmed. 


Fellow-sebvants,  Who  abs:  See  Lomaoille  etc  R.  R.  Oo.  r.  Brooks,  83 
Ey.  129;  4  Am.  St.  Bep.  142,  uid  note;  Krogg  ▼.  Atlanta  etc  R.  R.  Co.,  77 
Ga.  202;  4  Am.  St.  Rep.  79,  and  note;  Theleman  y.  Moeller,  73  Iowa,  108; 
6  Am.  St.  Rep.  663,  and  note;  in  which  cases  and  notes  it  is  held  that  one  is 
not  a  fellow-servant  with  another  who  is  engaged  in  a  different  department 
of  the  work  or  service,  or  who  is  a  saperior,  exercising  supervision  of  the 
other  in  his  employment.  In  the  note  to  Krogg  v.  Atkmta  etc  R.  R.  Co., 
tttpra,  are  cited  cases  in  which  it  is  held  that  a  train-dispatcher,  cr  a  station 
agent  whose  duty  it  is  to  see  that  tracks  are  clear,  is  not  a  fellow-servant 
with  a  train-man. 

RtTLK  THAT  MaSTEB  13  NOT   LlABLB  FOE    InJUBT    rKOM    NeOLIQENOB    OF 

Fellow-sebvant  does  not  apply  where  the  servants  are  not  co-eqnals:  Louis' 
viae  etc.  B.  B.  Co.  r.  Brooks,  83  Ey.  129;  4  Am.  St.  Rep.  142,  and  note. 
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Shadden  V.  MoElwee. 

r86  Teknsssbe,  146.J 

pLBADiNa.  —  In  SiiANDEK,  while  matters  averred  in  a  special  plea  may  be  taken 
advantage  of  in  a  plea  of  not  guilty,  the  special  plea  may  properly  be 
interposed  where  the  occasion  of  speaking  or  publishing  the  alleged  slan- 
derous words  furnishes  a  defense  to  the  action. 

Blander.  — A  Witness  under  Oath  in  a  Judicial  Peooeedino  is,  as  to 
HIS  Statements  so  Made,  only  Conditionally  Privileoed.  If  one 
avail  himself  of  such  position  to  maliciously  answer,  with  a  knowledge 
that  his  answer  is  not  pertinent  or  relevant,  the  law  withdraws  the  pro- 
tection it  would  otherwise  afford;  but  malice  in  fact  must  be  shown  by 
the  plaintiff  in  an  action  based  on  such  defamatory  statements. 

Slander  ■—  Question  for  Jury.  —  The  question  of  good  faith  of  witness  in 
action  for  slander  imputed  to  him  from  using  alleged  defamatory  words 
as  such  witness,  and  whether  the  statements  were  employed  for  the  pur- 
pose of  slander,  is  for  the  jury. 

Sam  Epps  Young  and  E.  E.  Young^  for  the  plaintiff. 

L.  A.  Oratz,  and  Nelson  and  Bush,  for  the  defendant. 

FoLKES,  J.    This  is  an  action  for  slander. 

The  words  as  charged  in  the  declaration  are:  "He  [mean- 
ing plaintiff]  stole  my  horse";  and  "he  [meaning  plaintiff] 
came  to  my  house  while  I  was  away,  and  stole  my  horse"; 
and  "he  [meaning  plaintiff]  is  a  rogue;  for  he  stole  my  horse, 
and  I  did  not  see  him  back  for  days." 

The  defendant  pleaded  the  general  issue,  and  in  addition 
thereto  pleaded  that  the  words,  if  spoken,  were  uttered  as  a 
witness  under  oath,  in  a  cause  pending  in  the  circuit  court  of 
Roane  County,  wherein  the  plaintiff  here  was  plaintiff  there, 
and  defendant  here  was  defendant  there;  and  that  as  such 
witness,  replying  to  questions  propounded  to  him,  his  answers 
were  privileged. 

While  the  matters  set  out  in  the  special  plea  might  have 
been  relied  on  under  the  plea  of  not  guilty,  the  defendant 
might  properly  have  interposed  the  special  plea  in  a  case 
where  the  occasion  of  the  speaking  or  publishing  furnishes  a 
defense  to  the  action:  Dunn  v.  Winters,  2  Hun,  513. 

To  this  special  plea  the  plaintiff  replied  that  the  words  were 
not  spoken  in  response  to  questions  propounded  to  him,  but 
were  maliciously  injected  into  the  testimony  voluntarily  and 
falsely,  and  were  not  pertinent  to  the  issue  in  said  suit,  but 
were  spoken  for  the  purpose  of  defaming  and  injuring  plain- 
tiff. 

To  this  replication  there  was  a  demurrer,  to  the  effect  that 
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"it  was  immaterial  to  the  validity  of  the  defeoBe  set  up  in  the 
special  plea  whether  the  words  spoken  by  the  defendant  con- 
cerning the  plaintiff,  as  a  witness,  under  oath,  in  a  judicial 
proceeding,  were  uttered,  though  not  in  answer  to  any  ques- 
tion; neither  is  it  material  whether  or  not  they  were  spoken 
maliciously  and  voluntarily.  In  neither  event  can  defendant 
be  held  liable  therefor,"  etc. 

The  demurrer  was  presented  under  several  heads,  but  the 
substance  and  efifect  of  them  all  is  contained  in  the  language 
above  quoted. 

The  circuit  court  sustained  the  demurrer,  and  the  plaintiff, 
declining  to  further  reply,  the  suit  was  dismissed,  and  plain- 
tiff has  appealed  in  error. 

The  judgment  of  the  circuit  court  is  erroneous,  and  must  be 
reversed. 

It  is  insisted  on  behalf  of  the  defendant  that  it  is  not  a 
matter  between  individuals,  but  concerns  the  due  administra- 
tion of  justice,  that  a  witness  should  be  allowed  to  speak,  ac- 
cording to  his  belief,  the  truth,  without  regard  to  consequences, 
and  should  be  encouraged  to  do  this  by  the  consciousness  that 
his  utterances  are  absolutely  privileged,  leaving  him  only 
liable  to  indictment  for  perjury  if  he  speaks  other  than  the 
truth;  that  witnesses  should  not  be  hampered  while  on  the 
stand  with  fears  of  a  suit  for  damages. 

Mr.  Townshend,  in  his  work  on  slander  and  libel,  page  387, 
third  edition,  says  this  is  the  view  in  the  courts  of  England  and 
some  of  the  states,  and  the  author  lends  the  weight  of  his  own 
opinion  thereto. 

While  plausible,  it  is,  in  our  opinion,  unsound.  The  act  of 
testifying  as  a  witness  must  be  either  in  the  exercise  of  a  right 
or  the  performance  of  a  duty,  and  in  either  case  the  act  must 
be  performed  in  good  faith.  If  he  avail  himself  of  his  position 
as  a  witness  to  maliciously  answer,  with  a  knowledge  that 
such  answer  is  not  pertinent  or  relevant,  the  law  withdraws 
the  protection  it  would  otherwise  have  afforded  him. 

Where  the  defendant,  a  witness,  was  asked  if  a  certain  per- 
son was  attended  by  a  physician,  his  answer  was,  "Not  as  I 
know  of;  I  understood  he  had  a  quack, — I  would  not  call  him 
a  physician."  In  an  action  brought  for  these  words,  it  was 
held  proper  to  charge  the  jury  that  if  they  "believed,  from  all 
the  circumstances  proved,  from  the  questions  put,  from  the 
manner  of  answering,  and  from  the  answers  themselves,  that 
the  defendant  testified  in  good  faith,  or  in  the  belief  that 
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his  answers  were  pertinent  or  relevant,  then  the  law  protected 
him;  but  if  the  defendant  was  actuated  by  mere  malice,  and 
used  the  words  for  the  mere  purpose  of  defaming  the  plaintiff, 
then  the  law  withdrew  the  protection  it  would  otherwise  have 
afforded  him":  White  v.  Carroll,  42  N.  Y.  161;  1  Am.  Rep.  503; 
Smith  V.  Howard^  28  Iowa,  51;  Barnes  v.  McCrate^  32  Me.  442. 

It  follows,  of  course,  that  the  witness  is  not  liable  if  the  an- 
swers are  pertinent  and  responsive;  or,  as  it  is  expressed  in 
some  of  the  cases,  the  relevancy  of  the  words  complained  of  to 
the  matter  at  issue  is  the  test  of  the  privilege. 

In  Odger's  Digest  of  the  Law  of  Libel  and  Slander,  page  191, 
a  much  later  work  than  that  of  Mr.  Townshend,  it  is  said: 
"A  witness  in  the  box  is  absolutely  privileged  in  answering  all 
questions  asked  him  by  counsel  on  either  side;  and  even  if  he 
volunteers  an  observation  (a  practice  much  to  be  discouraged), 
still  if  it  has  reference  to  the  matter  in  issue,  or  fairly  arises  out 
of  any  question  asked  him  by  counsel,  though  only  going  to 
his  credit,  such  observation  will  also  be  privileged.  But  a  re- 
mark made  by  a  witness  in  the  box  wholly  irrelevant  to  the 
matter  of  inquiry,  uncalled  for  by  any  question  of  counsel,  and 
introduced  by  the  witness  maliciously  for  his  own  purposes, 
would  not  be  privileged,  and  would  also  probably  be  a  con- 
tempt of  court." 

Such  seems  to  be  the  rule  also  in  Wisconsin  and  Massachu- 
setts: Calkins  v.  Sumner,  13  Wis.  193;  80  Am.  Dec.  738;  Mc- 
Laughlin V.  Cowley,  127  Mass.  316. 

While  we  have  no  reported  cases  in  our  state  with  reference 
to  the  privilege  of  a  witness,  there  are  adjudications  concern- 
ing judicial  proceedings,  and  the  privilege  afforded  thereunder, 
which  are  in  harmony  with  the  conclusions  here  reached. 

In  Lea  v.  White,  4  Sneed,  111,  the  words  complained  of  were 
used  in  a  return  to  a  habeas  corpus,  imputing  insolvency  and 
inability  to  support  two  free  colored  children,  under  covenant 
of  indenture;  that  said  children  were  cruelly  neglected  and 
maltreated,  and  that  there  was  reason  to  believe  that  the  peti- 
tioner would  sell  them  into  slavery.  This  court  said:  "There 
are  many  occasions  upon  which  the  legal  presumption  of 
malice,  from  the  fact  that  the  words  are  defamatory,  does  not  < 
arise.  The  communications  are,  on  account  of  the  occasion 
on  which  they  are  made,  prima  facie,  or,  as  the  books  have  it, 
'conditionally  privileged;  that  is,  they  do  not  amount  to  defa- 
mation until  it  appears  that  the  communication  had  its  origin 
in  actual  malice  in  fact.*    In  such  cases,  it  will  be  incumbent 
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on  the  plaintiff  to  show,  in  addition  to  the  injurious  publica- 
tion, a  malice  in  fact,  and  that  the  occasion  was  seized  upon 
as  a  mere  pretext." 

It  is  perhaps  needless  to  add  that  where  the  matter  alleged 
is  pertinent  to  the  issue,  or  fairly  supposed  to  be  so,  although 
not  in  the  strictest  sense  relevant,  the  pleader  is  absolutely 
privileged,  although  he  may  have  also  entertained  sentiments 
of  malice  to  the  adverse  party. 

The  court,  in  this  case,  further  held  that  "the  question 
whether  there  be  or  be  not  reasonable  or  probable  cause  may 
be  for  the  jury  or  not,  according  to  the  particular  circum- 
stances of  the  case."  The  pertinency  of  the  matter  to  the  oc- 
casion is  that  which  is  meant  by  probable  cause.  In  that 
case,  it  was  held  that  whether  the  matter  there  complained  of 
could  reasonably  have  been  thought  by  the  defendant  neces- 
sary to  his  defense  was  properly  a  question  for  the  court,  and 
that  it  was  within  the  class  of  absolutely  privileged  commu- 
nications, and  therefore  not  actionable. 

In  Buohs  V.  Backevy  6  Heisk.  404-407,  the  doctrine  of  Lea  v. 
White,  supra,  is  reaffirmed.  It  was  a  case  where  Buohs  was 
sued  in  libel  by  a  young  girl,  of  whom  he  had  written,  in  a 
petition  to  the  county  court  as  next  friend  for  certain  minors 
for  the  removal  of  their  guardian,  that  "  said  guardian  has 
had  in  his  family  a  girl,  who  is  now  probably  over  sixteen 
years  of  age,  who  came  to  live  with  him  at  about  the  age  of 
thirteen,  and  has  remained  in  his  family  ever  since.  Her  repu- 
tation is  ruined,  and  she  is  now  an  example  of  shame  and  pros- 
titution." The  plea  was,  that  the  words  had  been  used  in 
judicial  proceedings,  in  good  faith  and  without  malice.  The 
trial  judge  had  charged  the  jury  that,  as  the  plaintiff  was  no 
party  to  the  suit,  the  communication  could  not  be  privileged, 
and  there  was  a  verdict  and  judgment  for  five  thousand  dol- 
lars. The  cause  was  reversed  in  this  court  for  error  in  said 
charge,  and  in  not  charging,  as  requested,  that  express  or  ac- 
tual malice  must  be  shown  on  the  part  of  the  petitioner  in  that 
cause. 

The  well-known  distinction  between  absolutely  privileged 
communications  and  those  only  conditionally  so  is  well  stated 
in  the  case  just  referred  to. 

Again,  in  Davis  v.  McNees,  8  Humph.  40,  Judge  Green  de- 
livering the  opinion  of  the  court,  in  reversing  the  judgment  of 
the  court  below,  said:  "  Whether  the  words  that  were  spoken 
were  used  in  the  legitimate  defense  of  himself,  or  were  em- 
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ployed  maliciously  as  a  means  of  abuse  and  slander  of  Mc- 
Nees,  should  have  been  left  to  the  jury." 

This  was  a  case  where  the  prosecutor  was  told  by  the  magis- 
trates, who  had  just  adjudged  the  proof  insufficient  to  convict 
the  defendant  of  perjury,  that  they  would  have  to  tax  him 
with  the  costs.  The  prosecutor  replied  that  he  did  not  see 
how  they  could  do  that,  "  as  the  defendant  had  sworn  falsely, 
and  he  had  proved  it."  It  was  for  the  use  of  this  language, 
under  these  circumstances,  that  the  suit  was  brought,  with  the 
result  above  stated. 

We  recognize  fully  the  importance  to  a  due  administration 
of  justice,  of  upholding  the  privilege  accorded  parties  to  write 
and  speak  freely  in  judicial  proceedings;  but  in  so  doing,  we 
must  not  lose  sight  of  the  fact  that  it  concerns  the  peace 
of  society;  that  the  good  name  and  repute  of  the  citizen  shall 
not  be  exposed  to  the  malice  of  individuals,  who,  under  the 
supposed  protection  of  an  absolute  privilege,  make  use  of  the 
witness-box  to  volunteer  defamatory  matter  in  utterances  not 
pertinent.  To  hold  such  persons  responsible  in  damages  can- 
not fairly  be  said  to  hamper  the  administration  of  justice. 
The  privilege  of  a  witness  is  great,  and  will  be  protected  in 
all  proper  cases;  but  it  must  not  be  mistaken  for  unbridled 
license.  It  follows  that  the  truth  or  falsity  of  the  matters 
alleged  in  the  replications  in  this  case,  involving  the  good 
faith  of  the  defendant  in  using  the  words  imputed  to  him  in 
the  defense  of  himself,  or  whether  they  were  employed  as  a 
means  of  abuse  and  slander  of  the  plaintiff,  should  have  been 
submitted  to  the  jury  with  proper  instructions.  That  this 
may  be  done,  the  judgment  is  reversed  and  cause  remanded. 


Words  Used  in  Coubsb  ov  Trial  will  not,  in  Abssncb  ov  Maliob, 
confer  right  of  action  forjlander  or  libel:  Not©  to  McMillan  v.  Birch,  2  Am. 
Dec.  431-433.  And  see,  as  bearing  on  this  point,  the  discussion  of  the  liabil- 
ity of  counsel  for  words  used  in  the  course  of  a  trial,  the  note  to  Stackpole 
V.  Hennen,  17  Id.  194,  195.  In  Foster  v.  Kennedy,  38  Ala.  359,  81  Am.  Dec. 
49,  and  Calkina  v.  Sumner,  13  Wid.  193,  80  Am.  Dec.  738,  and  notes  to  both 
cases,  the  general  rule  is  laid  down  that  words  spoken  or  written  in  the 
course  of  judicial  proceedings,  though  irrelevant,  are  privileged,  in  the  ab- 
sence of  malice.  As  to  words  used  by  a  witness,  however  much  actuated  by 
malice  or  ill-will,  it  ia  held  that  he  will  not  be  held  answerable  in  damages, 
if  they  were  pertinent  and  material  to  the  issue:  Calkina  v.  Sumtier,  mtpra, 
and  note. 

Actions  roa  Slandeb  Consistino  of  Statkmknts  Madb  on  Witnbsb- 
BTAND.  —  Under  the  English  rule,  a  statement  made  by  witnesses  in  the 
course  of  a  judicial  investigation  is  a  privileged  communication  to  the  extent 
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that  no  action  of  slander  will  lie  therefor:  Folkard's  Starkie  on  Slander  and 
Libel,  Wood's  Notes.  262,  sec.  201;  Henderson  v.  BroomJiead,  4  Hurl.  &  N. 
669;  Jfevia  v.  Smith,  18  Com.  B.  126;  Townshend  on  libel  and  Slander,  sea. 
223.  The  role  in  this  country  has,  however,  been  qualified,  and  it  is  tba 
purpose  of  this  note  to  consider  in  brief  the  principal  limitations  thereto.  It 
will  be  observed  that  the  statement  made  by  Townshend  in  his  work  on  libel 
and  slander,  as  to  the  law  upon  the  point  involved,  is  criticised  somewhat 
freely  in  the  principal  case.  In  Hutchinson  v.  Lewis,  75  Ind.  65,  60,  it  is 
said,  quoting  from  section  223  of  Mr.  Townshend's  work,  that  "'the  dua 
administration  of  justice  requires  that  a  witness  should  speak,  according  to 
his  belief,  the  truth,  the  whole  truth,  and  nothing  but  the  truth,  without  re* 
gard  to  the  consequences;  and  he  should  be  encouraged  to  do  this  by  tha 
consciousness  that,  except  for  any  willfully  false  statement,  which  is  perjury, 
no  matter  that  his  testimony  may  be  in  fact  untrue,  or  that  loss  ensues  to 
another  by  reason  of  his  testimony,  no  action  for  slander  can  be  maintained 
against  him.'  This  is  a  correct  statement  of  the  law  upon  this  subject "; 
citing  1  Hilliardon  Torts,  322;  Cooley  on  Torts,  210;  Nelson  v.  Robe,  6  Blackf. 
204;  Chrove  v.  Brandenburg,  7  Id.  234;  but  the  court  qualifies  the  rule,  how- 
ever, by  adding  in  effect  that  the  words  must  be  pertinent  and  materiaL 
Substantially  the  same  qualification  is  made  in  Mower  v.  Watson,  11  Vt.  536, 
34  Am.  Dec.  704,  where  it  ia  declared  that  witnesses  are  privileged,  provided 
what  is  spoken  be  in  the  ordinary  course  of  proceedings  and  hona  fide;  but 
the  case  of  CdOdns  v.  Sumner,  13  Wis.  193,  80  Am.  Dec.  738,  cited  also  in  tho 
principal  case,  holds  that  an  action  for  slander  will  not  lie  against  a  witness, 
if  what  he  said  was  pertinent  and  material  to  the  issue,  no  matter  how  much 
he  may  be  actuated  by  hatred  or  ill  will.  Another  case  where  this  question 
arose  is  that  of  Liles  v.  Ouster,  42  Ohio  St.  631,  636.  There  the  court  says; 
"  The  general  rule  is,  that  language  used  in  the  ordinary  course  of  judicial 
proceedings,  whether  by  the  judge,  a  party,  jurors,  or  witnesses,  is  protected, 
if  it  be  relevant  to  the  matter  under  consideration,  and  the  court  has  juris- 
diction.  The  privilege  accorded  to  a  witness  under  such  circumstances  is 
founded  on  public  policy.  The  due  administration  of  justice  requires  that 
a  witness  should  be  perfectly  free  to  speak  according  to  his  belief,  without 
regard  to  consequences.  He  is  sworn  to  tell  the  truth,  the  whole  truth,  and 
nothing  but  the  truth  concerning  the  matter  in  trial  While  doing  so  in 
good  faith  he  is  absolutely  privileged.  .  .  .  .  '  We  unhesitatingly  recognize 
the  fact  that  in  many  cases,  however  damaging  it  may  be  to  individuals, 
there  should  and  must  be  legal  immunity  for  free  speaking,  and  that  justice 

and  the  cause  of  good  government  would  suffer  if  it  were  otherwise 

What  would  be  the  condition  of  the  witness,  for  instance,  were  he  under  the 
necessity  of  calculating  when  giving  his  testimony,  not  merely  whether  it 
satisfied  his  conscience,  but  also  whether  he  could  prove  it  to  be  true  should 
he  be  sued  in  slander  for  giving  It?  It  is  beyond  doubt  that  to  subject  him 
to  such  responsibility  would  at  least  detract  largely  from  the  reliability  of 
evidence,  and  multiply  the  opportunities  for  operating  upon  the  fears  of  wit- 
nesses, to  the  serious  detriment  of  Justice':  Cooley  on  Torts,  211.  ...  . 
Malice  in  fact  or  express  malice  ....  does  not  render  the  words  of  a  wit- 
ness who  testifies  in  good  faith,  to  matters  deemed  by  the  court  wherein  be  i« 
testifying  to  be  admissible,  actionable,  even  though  the  testimony  be  irrela- 
tive to  the  issue.  If  the  witness  in  such  case  believe  his  statements  to  be 
true,  though  in  fact  they  are  false,  malice  in  fact  will  not  render  him  liable 
in  damages."  These  words  are  certainly  forceful,  and  imply  a  stronger  lean- 
ing towards  the  English  rule  than  is  perhaps  intended,  judging  from  what  is 
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Bubsequently  added  by  the  court;  for  it  concludes  as  follows:  "  What  his  lia- 
bility in  this  respect  may  be,  if  he  was  guilty  of  intentional  falsehood  and 
actual  malice,  we  need  not  here  determine,  aa  the  case  does  not  require  it. 
Neither  does  it  require  us  to  determine  such  liability  if  a  witness  disregard 
the  obligations  of  his  oath,  and  willfully  and  maliciously  perverts  the  truth, 
and  takes  advantage  of  his  position  to  utter  false,  malicious,  and  slanderous 
words.  Whether  in  such  cases  a  witness  is  liable  only  to  an  indictment  for 
perjury,  as  many  authorities  hold,  or  may  also  be  liable  to  a  civil  action,  as 
others  maintain,  ia  a  question  not  now  before  us  ":  Id.  636,  637. 

The  tendency  in  Louisiana,  as  indicated  by  the  case  of  Burke  v.  Ilyan,  36 
La.  Ann.  951,  is  in  the  same  direction  as  the  decision  in  the  principal  case, 
since  the  Louisiana  case  thus  declares  the  law  of  that  state:  "It  needs  no 
elaborate  reference  to  authorities  to  establish  the  proposition  of  law  that 
witnesses  who  appear  in  a  court  of  justice  discbarge  a  public  duty;  that 
though  they  be  liable  to  a  prosecution  for  perjury  should  they  commit  such, 
they  are  not  responsible  in  a  civil  action  for  any  reflection  thrown  out  in  de- 
livering their  testimony,  or  for  anything  said  or  published  by  them  in  the 
course  of  a  judicial  proceeding,  even  if  the  statement  be  false,  malicious, 
and  without  probable  cause.  There  is  put  this  qualification,  however:  that 
statements  thus  made  in  the  course  of  an  action  must  be  pertinent  and  ma- 
terial to  the  issue  ";  citing  Starkie  on  Slander,  242-254;  Townshend  on  Libel 
and  Slander,  sees.  209,  223,  354,  355,  and  note;  2  Addison  on  Torts,  seo. 
1092,  pp.  933-935;  Odgers  on  Slander,  186-192.  The  case  of  McLaughlin  ▼. 
Cowley,  127  Mass.  316,  cited  in  the  principal  case,  merely  holds  that  the  ex- 
ception is  as  above  stated,  viz.,  that  the  answer  to  be  privileged  must  bo 
pertinent  and  material  to  the  issue,  and  this  case  relies  upon  like  v.  Coolidgct 
121  Id.  393,  395,  where  the  court  says;  "  It  seems  to  be  settled  by  the  Eng- 
lish authorities  that  judges,  counsel,  parties,  and  witnesses  are  absolutely 
exempted  from  liability  to  an  action  for  defamatory  words  published  in  th« 
course  of  judicial  proceedings:  Henderson  v.  Broomkead,  4  Hurl.  &  N.  569; 
Rem  v.  Smith,  18  Com.  B.  126;  Dawkins  v.  Rokely,  L.  R.  8  Q.  B.  255,  and 
cases  cited,  affirmed  L.  R.  7  H.  L.  744;  Seaman  v.  Nethercli/t,  I  C.  P.  D. 
640.  The  same  doctrine  is  generally  held  in  the  American  courts,  with  the 
qualification  as  to  parties,  counsel,  and  witnesses,  that  in  order  to  be  privi- 
leged, their  statements  made  in  the  course  of  an  action  must  be  pertinent  and 
material  to  the  case:  White  v.  Cairoll,  42  N.  Y.  161;  1  Am.  Rep.  503;  Smith 
v.  Howard,  28  Iowa,  51;  Barnes  v.  McCrate,  32  Me.  442;  Kidder  v.  Park- 
hurst,  3  Allen,  393;  Hoar  v.  Wood,  3  Met.  193.  In  the  last-cited  case.  Chief 
Justice  Shaw  says:  '  We  take  the  rule  to  be  well  settled  by  the  authoritioa 
that  words  spoken  in  the  course  of  judicial  proceedings,  though  they  are  such 
as  to  impute  crime  to  another,  and  therefore  if  spoken  elsewhere  would  im- 
port malice  and  be  actionable  in  themselves,  are  not  actionable  if  they  are 
applicable  and  pertinent  to  the  subject  of  inquiry.'  ....  The  reasons  why 
the  testimony  of  witnesses  is  privileged  are,  that  it  is  given  upon  compul- 
sion, and  not  voluntarily,  and  that  in  order  to  promote  thorough  investigation 
in  courts  of  justice,  public  policy  requires  that  witnesses  shall  not  be  re- 
Btrained  by  the  fear  of  being  vexed  by  actions  at  the  instance  of  those  who 
are  dissatisfied  with  their  testimony. "  The  case  of  White  v.  Carroll,  42  N.  Y. 
161,  1  Am.  Rep.  503,  cited  in  the  last  case  as  supporting  the  doctrine  there 
■tated,  only  decides,  however,  that  it  is  a  question  for  the  jury  to  determine 
whether  answers  given  by  a  person  in  the  course  of  hia  testimony  aa  a  wit- 
ness, and  claimed  to  bo  slanderous,  were  so  given  under  the  belief  that  they 
were  pertinent  and  relevant  to  the  question  at  issue  or  from  malice. 
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A  limitation  of  the  rulo  that  the  statements  must  be  portineut  and  materia] 
Is,  that  a  witness  is  not  answerable  in  damages  for  any  statements  he  may  make 
to  questions  put  to  him,  and  which  are  uot  objected  to  and  ruled  out  by  th« 
coort,  or  conoeming  the  impertinency  or  propriety  of  which  he  receives  no 
advice  from  the  court  or  tribunal  before  which  the  proceeding  is  had|  that  is, 
if  the  alleged  slanderous  matter  be  irrelevant,  yet  if  it  is  called  out  by  qaes- 
tions  put  by  counsel  to  the  witness  under  the  above  circumstances,  the  wit* 
ness  is  protected:  Calldna  v.  Sumner,  13  Wis.  193;  80  Am.  Deo.  738. 

Aa  TO  PKESUJCPTI0N3  AND  THK  BURDKN  OF  PrOOP  IN  SpCH  CaSES,  the  Tule  is, 

that  a  presumption  attaches  that  the  words  spoken  by  a  witness  on  the  stand 
are  pertinent  and  material:  Hutdixnaon  v.  Lewis,  75  lad.  55,  GO;  LUe»  v. 
Oaster,  42  Ohio  St.  631;  and  also  that  they  were  fairly  called  out  by  the  ex- 
amination: Liles  V.  Oaster,  Id.  It  is  idso  declared  that  words  spoken  in 
judicial  proceedings,  though  actionable  per  se,  are  prima  fade  priviletfed,  and 
that  it  is  incumbent  upon  the  party  alleging  that  they  are  slanderous  to 
overcome  the  presumption  in  favor  of  the  witness,  and  to  aver  and  show  that 
they  were  not  psrtlnent  or  material,  and  that  the  speaker  was  animated  by 
ill  will  and  hatred,  and  took  .advantage  of  the  privilege  accorded  him  in  law 
as  such  witness;  malico  in  fact  must  be  averred  and  proved.  Courts  will  to 
this  extent  protect  the  witness,  even  in  cases  where  such  actions  are  favored: 
CaUdns  v.  Sumner,  13  Wis.  193;  80  Am.  Dec.  738;  LOea  v.  Oaster,  42  Ohio 
St.  631. 
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PaoTESTiNo  Foreign  Bill  of  Exchange  —  Evidence.  —  If  a  notary  pre- 
sents such  bill  for  payment  in  business  hours,  at  the  usual  place  of  busi- 
ness of  acceptor,  and  finds  it  closed,  no  explanation  being  furnished  as 
to  why  it  is  closed,  he  may  protest  the  bill  for  non-payment,  except  in 
case  of  permanent  abandonment  and  removal  to  another  place  of  busi- 
ness. It  is  not  incumbent  upon  him,  in  such  case,  to  call  at  the  ac- 
ceptor's residence,  and  the  notary's  certificate  embodying  a  statement  of 
such  facts  is  sufficient. 

Notabt's  Pbotbst  of  Foreign  Bill  of  Exchange  Presented  for  Pat- 
MINT  IS  NOT  Conclusive,  but  only  evidence  of  such  facts  as  are  proper 
to  be  stated  in  it;  it  may  always  be  rebu«!.t«d  by  other  evidence  showing 
how  the  demand  was  made,  or  that  proper  diligence  was  not  used  to 
make  it,  or  that  there  was  a  permanent  abandonment  and  removal  to 
another  place  of  business  in  the  same  city. 

Bill  of  Exchange.  —  Same  Degree  of  Diligence  does  not  Always  De- 
volve UPON  NoTART  in  case  of  presentment  for  payment  as  in  case  of 
presentment  for  acceptance. 

N.  D.  Moloney  for  the  plaiatiffs. 

Colyar,  Marks^  and  Childreas,  for  the  defendant. 

FoLKES,  J.  This  is  a  suit  brought  in  the  circuit  court  of 
Dayidson  County  by  the  bank,  as  the  holders  for  value,  in 
due  course  of  trade,  of  a  draft  or  bill  of  exchange  drawn  by 
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the  plaintiffs  in  error,  at  Nashville,  on  December  2,  1882,  for 
$892.95,  payable  thirty  days  after  date  to  the  order  of  the 
drawers,  addressed  to  Keller  and  Rushing,  Charleston,  South 
Carolina,  indorsed  by  Sulzbacher  Brothers,  and  accepted  by 
Keller  and  Rushing. 

The  draft  was  drawn  to  cover  the  amount  of  a  bill  of  goods 
sold  by  the  drawers  to  the  acceptors,  and  was  by  the  bank 
discounted  for  the  benefit  of  the  drawers.  The  paper,  not  be- 
ing paid  at  maturity,  was  protested. 

The  question  which  we  are  to  consider  is  as  to  the  suffi- 
ciency of  the  notarial  certificate  with  reference  to  the  demand 
for  payment.  The  following  is  a  copy  of  so  much  of  the  cer- 
tificate as  is  necessary  to  be  noticed: — 

"I,  Haywood  Thayer,  notary  public,  ....  exhibited  the 
original  draft  ....  at  the  place  of  business  of  Keller  and 
Rushing,  the  acceptors,  and  demanded  payment  of  the  same, 
but  found  it  closed,  and  no  one  there  to  respond  to  demand, 
which  was  thereby  refused;  whereupon  I  made  out  notice," 
etc. 

The  contention  on  behalf  of  the  plaintiff  in  error  is,  that  it 
was  necessary  for  the  notary,  upon  finding  the  place  of  busi- 
ness of  the  acceptors  closed,  to  have  gone  to  their  residence,  or 
to  have  made  further  inquiry  and  effort  to  find  them.  Failure 
to  do  this,  it  is  insisted,  discharged  the  drawers. 

Can  this  contention  be  sustained?  We  think  not.  Being  a 
foreign  bill  of  exchange,  the  protest  must  show  upon  its  face 
all  the  facts  necessary  by  the  law  merchant  to  charge  the 
drawer  and  indorsers.  And  while  the  protest  is  not  conclusive, 
but  only  evidence  of  such  facts  as  are  proper  to  be  stated  in  it, 
it  may  always  be  rebutted  by  other  evidence  showing  how  the 
demand  was  made,  or  that  proper  diligence  was  not  used  to 
make  it. 

With  the  protest  before  us,  and  the  presumption  that  the 
notary,  as  a  public  officer,  has  done  his  duty  on  the  one  hand, 
and  from  the  proof  offered  in  rebuttal  on  the  other,  the  inquiry 
always  is.  Has  due  diligence  been  used  by  the  notary,  under 
all  the  circumstances,  to  find  the  party  and  make  the  de- 
mand? 

Let  us  apply  this  test  to  the  facts  of  this  case.  Tho  lan- 
guage of  the  certificate  we  have  already  seen.  The  only  proof 
in  the  record  which  it  is  contended  tends  to  rebut  the  pre- 
sumption in  favor  of  the  sufficiency  of  the  notarial  act  is,  that 
the  acceptors  had  "suspended,"  and  "had  made  a  Bocond 
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mortgage,"  shortly  before  the  maturity  of  the  bill;  from 
which  it  is  argued  that  their  place  of  business  had  been  aban- 
doned, and  that,  if  the  oflBcer  was  not  required  ordinarily  to 
go  to  the  residence  when  the  place  of  business  is  temporarily 
closed,  or  the  parties  absent,  he  would  have  to  do  so  when  the 
parties  had  ceased  to  have  any  place  of  business. 

In  the  first  place,  it  is  proper  to  reply  that  the  proof  does 
not  show  that  the  acceptors  had  ceased  to  have  and  use  a  place 
of  business.  There  is  nothing  to  show  the  character,  nature, 
or  extent  of  their  suspension.  The  only  witness  who  speaks 
on  this  subject  is  a  bank  oflQcer,  who  says  they  had  "sus- 
pended"; that  the  bank  had  appropriated  a  small  balance  to 
their  credit  on  deposit  to  the  payment  in  part  of  a  debt  due  by 
them  to  the  bank;  and  that  they  had  made  a  second  mort- 
gage to  secure  an  indorser  on  a  note  held  by  the  bank,  under 
which  property  embraced  therein  was  sold,  and  proceeds  ap- 
plied to  the  payment  of  the  note. 

All  of  this  may  be  perfectly  consistent  with  the  retention  by 
them  of  their  old  place  of  business,  either  for  the  continuation 
of  business  or  in  winding  up  their  old  business.  Indeed,  the 
term  "suspended,"  in  the  connection  in  which  it  is  used, 
would  ordinarily  mean  a  suspension  of  payment,  an  embar- 
rassed financial  condition,  but  not  necessarily  a  cessation  of 
business,  and  a  removal  from  the  old  stand. 

Had  the  facts  been  as  now  assumed  in  the  argument  on  be- 
half of  the  drawers,  it  would  have  been  a  very  easy  matter  for 
them  to  have  made  the  proof,  the  accessibility  and  admissi- 
bility of  which  is  unquestioned. 

We  are  of  opinion  that  if  a  party  has  closed  in  the  sense  of 
an  abandonment  of  his  place  of  business  at  the  maturity  of 
the  paper,  but  has  a  residence  or  other  place  of  business  in  the 
city  which  could  be  ascertained  by  reasonable  inquiry,  a  pre- 
sentment at  the  former  place  of  business  would  not  be  suf- 
ficient. 

But  unless  it  is  shown  that  he  has  abandoned  or  perma- 
nently closed  it,  it  is  his  duty  to  keep  some  one  there  to 
answer  business  demands  during  business  hours;  and  the 
statement  of  the  notary's  certificate  that  he  called  at  the  place 
of  business  of  the  acceptor  to  make  demand  is  suflScient;  and 
the  presumption  is,  that  the  demand  was  made  in  business 
hours:  Baumgardner  v.  Reeves,  35  Pa.  St.  250;  Wiseman  v. 
Chiapella,  23  How.  368. 

In  this  latter  case  there  is  a  very  full  and  instructive  dis- 
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cuBsion  of  the  question  by  the  court,  in  the  course  of  which  it 
is  said:  "Merchants  usually  register  their  acceptances  in  a 
bill-book,  and  it  cannot  be  presumed  that  they  are  unmindful 
of  the  days  when  they  are  matured.  Should  their  counting- 
rooms  be  closed  on  such  days,  the  law  will  presume  that  it  has 
been  done  intentionally  to  avoid  payment,  and  on  that  account 
that  further  inquiries  need  not  be  made  for  them  before  pro- 
test can  be  had  for  non-payment." 

Continuing,  they  say:  "  Cases  can  be  found,  and  many  of 
them,  in  which  further  inquiry  has  been  deemed  prop.r,  and  a 
failure  to  make  which  has  been  deemed  want  of  due  diligence; 
but  the  rulings  in  such  case  will  be  found  to  have  been  made 
on  account  of  some  peculiar  fact  in  them  which  does  not  exist 
in  this  case." 

To  this  view  the  learned  author  of  Daniel  on  Negotiable  In- 
Btruments,  in  section  1118,  lends  the  weight  of  his  opinion, 
adding,  however,  that  "  it  would  be  safer,  perhaps,  to  make 
Bome  further  effort  to  find  the  payor  when  the  doors  are  found 
closed,  as  the  authorities  are  not  uniform  on  this  question." 

We  are  content  to  take  the  view  which  holds  further  effort 
unnecessary  as  sound  in  principle  and  amply  sustained  by  au- 
thority, and  hold  the  presentment  at  the  acceptor's  place  of 
business  sufiBcient,  where  the  notary  finds  such  place  closed, 
there  being  no  explanation  furnished  as  to  why  it  was  closed. 
It  is  the  duty  of  the  acceptor,  who  is  the  principal  debtor,  to 
provide  for  the  payment  of  the  bill;  and  if  he  is  not  in  him- 
eelf,  and  there  is  no  one  present  to  answer  for  him,  when  the 
holder,  through  the  notary,  calls  at  his  usual  place  of  business, 
the  bill  may  well  be  treated  as  dishonored,  and  protested  for 
non-payment. 

To  so  adjudge  in  a  case  of  presentment  for  payment  is  not 
to  hold  that  the  same  would  suflfice  where  the  presentment  is 
for  acceptance.  The  party  is  not  under  the  same  obligation 
to  be  at  his  usual  place  of  business,  or  to  have  some  one  there 
to  represent  him  in  the  matter  of  accepting  drafts  generally, 
that  he  is  to  provide  for  payment  of  bills  already  accepted, 
with  the  date  of  their  maturity  fixed.  Due  diligenco  might 
well  require  of  the  notary  further  efforts  to  find  the  party 
whose  acceptance  is  desired. 

But  it  is  urged  by  counsel  for  the  plaintiffs  in  error  that  the 
case  of  Union  Bank  v.  Fowlkesj  2  Sneed,  555,  is  authority  for 
his  contention  here. 

Without  quoting  the  general  observations  of  the  learned 
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judge,  which,  it  is  said,  warrant  the  argument  made,  it  is 
BuflBcient  to  call  attention  to  the  fact  that,  on  page  559  of  the 
opinion,  Judge  Caruthers  says:  "If  the  place  of  business  be 
closed  or  discontinued,  what  diligence  must  be  used,  if  any, 
to  find  the  acceptor  or  his  dwelling,  or  to  ascertain  that  he  has 
none,  or  is  not  himself  in  the  city,  is  not  a  question  in  the 
case,  and  need  not  be  considered." 

The  judgment  of  the  circuit  court,  holding  the  drawers  lia- 
ble, will  be  aflSrmed,  and  the  report  of  the  commission  of  ref- 
erees in  all  things  confirmed. 


Pbotest  as  Evtdencb,  Oekerallt:  See  the  extended  note  to  Tate  r.  Bui- 
UvcMt  96  Am.  Deo.  602-612. 
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[86  TxmntssBE,  219.J 
Stifulation  bt  Employee  that  befobe  Lea  vino  his  Ehployuent  Ub 
wni.  Give  Two  Weeks'  Noticje,  and  that  if  he  leaves  without  first 
giving  8uch  notice  he  will  forfeit  all  moneys  due  him,  is  void;  and  th« 
forfeiture  cannot  be  enforced. 

Frank  T.  Reid,  for  the  appellant. 

Baxter  Smith  and  Son,  for  the  respondent. 

TuRNEY,  C.  J.  Plaintiflf  sues  the  defendant  for  twenty-eight 
dollars,  claimed  to  be  due  for  the  services  of  his  minor  son, 
rendered  under  a  contract  made  by  the  father.  There  is  no 
dispute  as  to  the  amount.  The  defense  is  put  upon  a  clause 
in  the  contract  as  follows:  "Every  individual  desiring  or  in- 
tending to  leave  the  employ  of  the  company  will  be  required 
to  give  two  weeks'  notice,  and  his  other  engagement  with  the 
company  will  not  be  considered  fulfilled  until  he  or  she  has 
worked  out  such  notice;  and  should  any  person  leave  the 
employ  of  the  company  without  giving  and  working  the  two 
weeks'  notice  required,  it  is  agreed  by  both  employer  and 
employee  that  whatever  may  be  due  at  the  time  of  leaving  is 
an  indebtedness  to  the  company,  to  be  considered  as  liqui- 
dated damages  for  such  failure  to  carry  out  the  contract  as 
made." 

The  son  quit  without  giving  the  notice.  Wherefore  it  is 
urged  the  company  owes  the  father  nothing  by  the  terms  of 
the  contract.    His  view  of  the  merits  of  such  defense  is  thus 
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expreesed  by  Scott,  J.,  in  Basye  v.  AmbrosCy  28  Mo.  89.  We 
quote  from  1  Sutherland  on  Damages,  479: — 

"  They  mistake  the  object  and  temper  of  our  system  of  ju- 
risprudence, who,  while  maintaining  that  men,  in  making  all 
contracts,  have  a  right  to  stipulate  for  liquidated  damages, 
regardless  of  the  disproportion  to  the  sum,  resulting  from  a 
breach  of  the  contract,  insist  that  it  would  be  hard  if  men 
were  not  permitted  to  make  their  own  bargains.  No  sys- 
tem of  laws  would  command  our  respect  or  secure  willing 
obedience  which  did  not,  to  some  extent,  provide  against  the 
mischief  resulting  from  improvidence,  carelessness,  inexperi- 
ence, and  undue  expectations  on  one  side,  and  skill,  avarice, 
and  a  gross  ^'iolation  of  the  principles  of  honesty  on  the  other. 
The  folly  of  one  making  a  wild  and  reckless  stipulation  will 
not  justify  gross  oppression  in  another.  A  just  man,  when  he 
sees  one  in  a  situation  in  which  he  is  prepared  to  make  a  con- 
tract which  must  grind  and  oppress  him,  will  not  take  ad- 
vantage of  his  state  of  mind,  and  enrich  himself  by  his  folly 
and  want  of  experience.  It  has  been  remarked  that,  in  rea- 
son, in  conscience,  in  natural  equity,  there  is  no  ground  to 
say,  because  a  man  has  stipulated  for  a  penalty  in  case  of  his 
omission  to  do  a  particular  act, — the  real  object  of  the  parties 
being  the  performance  of  the  act, — that  if  he  omits  to  do  the 
act,  he  shall  sufiFer  an  enormous  loss,  wholly  disproportionate 
to  the  injury  of  the  other  party." 

As  we  have  seen,  the  services  were  rendered  by  a  minor. 
We  may  justly  infer  the  father  was  in  a  situation  to  make  a 
contract  which  might  grind  and  oppress  him.  We  may  also 
conclude  that  he  has  engaged  to  suflfer  a  loss  disproportionate 
to  the  injury  to  the  other  party.  Nay,  more:  we  may  say  he 
has  agreed  to  suffer  a  loss  when  no  injury  has  resulted  to  the 
other  party,  as  none  is  claimed.  The  refusal  to  pay  is  purely 
because  it  is  so  provided  in  the  bond. 

There  is  nothing  to  show  how  long  the  child  has  labored  to 
create  the  debt  sued  for.  If  the  contract  is  enforceable  at  all, 
it  is  so  for  a  failure  of  an  hour  as  well  as  the  two  entire  weeks. 
If  the  company  had  been  indulged  for  twelve  months  in  mak- 
ing payments,  all  could  be  taken  for  the  two  weeks,  or  any 
particular  part  thereof,  on  failure  to  give  notice  and  continue 
to  work. 

On  this  subject,  Mr.  Sutherland,  volume  1,  page  510,  says: 
**  The  damages  which  may  result  from  a  mechanic's  quitting 
work  contrary  to  his  contract  are  uncertain,  but  every  stipula- 

▲m.  St.  Eep.,  Vou  VL  —  63 
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tion  purporting  to  fix  the  amount  he  shall  forfeit  or  pay  in 
Buch  an  event  will  not  be  treated  as  stipulated.  Where  the 
contract  of  hiring  required  that  if  the  employee  quit  without 
giving  thirty  days'  notice  he  should  forfeit  all  wages  due  to 
him  at  the  time  of  leaving,  Campbell,  J.,  said:  'We  have  no 
difficulty  in  holding  that  the  injury  caused  by  the  sudden 
breaking  off  of  a  contract  of  service  by  either  party  involves 
such  difficulties  concerning  the  actual  loss  as  to  render  a  rea- 
sonable agreement  for  stipulated  damages  appropriate.  If  a 
fixed  sum,  or  a  maximum  within  which  wages  unpaid  and 
accruing  since  the  last  pay-day  might  be  forfeited,  should  be 
agreed  on,  and  shall  not  be  an  unreasonable  or  oppressive 
exaction,  there  would  seem  to  be  no  legal  objection  to  the 
stipulation,  if  both  parties  are  equally  and  justly  protected.' 
But  the  facts  set  forth  in  this  record  do  not,  we  think,  bring 
the  case  within  any  such  rule.  The  forfeiture,  under  the  con- 
tract, covers  all  the  wages  due  at  the  time  of  leaving.  This  is 
open  to  the  objection  that  the  employee  may  have  been  in 
arrears,  and  thus  enabled  to  profit  by  his  own  wrong.  No 
such  forfeiture  could  be  enforced  against  wages,  as  such, 
which  the  workman  was  to  have  paid  to  him  before  he  com- 
mitted any  breach  of  his  duty." 

The  latter  case  is  at  one  with  that  before  us,  and  contains 
our  opinion  of  the  law  governing  it.  The  rulings  are  simple 
utterances  of  common  honesty,  practical  good  sense,  and  fair 
dealing. 

The  clause  of  the  contract  pleaded  in  defense  is  void.  The 
judgment  is  reversed,  and  judgment  here  for  plaintiff. 

ON  PETITION  TO   BBHEAE. 

TuBNET,  C.  J.  The  petition  to  rehear  reargues  the  legal 
question.  We  are  content  with  the  holding,  and  dismiss  the 
petition.  

STiFxn.ATioH  BT  BtsvAJST  TO  FoBTKTi  Waqsb  in  oTeiit  of  leaving  service 
withoot  giving  two  weeka'  notice  w»a  held  valid  in  PottavUk  I.  Co.  ▼.  Ooodt 
116  Pa.  St.  386)  2  Am.  St.  Rep.  614. 
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West  Nashville  Planing-mill  Company  v.  Nash- 
ville Savings  Bank. 

[86  TSKNESSBE,  252.] 
OOBPOBATIONS. — TrANSEBEE  OP    StOCK  13  NOT    LlABLB  TOE    UNPAID   BAL- 
ANCE OP  Subscription  Price,  where  he  holds  as  an  innocent  pnrchaaer 
for  value,  without  actual  notice  of  the  fact  that  the  stock  was  subject  to 
future  calls  for  such  unpaid  balance. 

Whitman  and  Gamble,  for  the  plaintiff. 

John  Buhm,  for  the  defendant. 

LuBTON,  J.  The  complainant,  a  mannfactnring  corporation 
created  under  the  provisions  of  the  general  incorporation  act 
of  1875,  sues  the  defendant  upon  a  stock  call  duly  made  for 
twenty-five  per  cent  of  subscription  price  upon  forty-five  sharea 
of  stock  now  standing  upon  the  stock-books  of  complainant  in 
the  name  of  Julius  Sax,  president.  This  stock  was  originally 
subscribed  by  one  J.  B.  Tucker,  who  paid  one  half  of  the  sub- 
scription price,  but  to  whom  was  issued  stock  certificates,  one 
of  which  was  in  the  following  words: — 

"  Shares  $100  each. 
"  West  Nashville  Planing-mill  and  Lumber  Company^  NashviUef 

Tennessee. 
-  "  This  is  to  certify  that  J.  B.  Tucker  is  entitled  to  thirty- 
five  shares,  of  one  hudred  dollars  each,  in  the  capital  stock  of 
the  West  Nashville  Mill  and  Lumber  Company,  of  Nashville, 
subject  to  all  the  conditions  and  stipulations  contained  in 
their  articles  of  incorporation;  transferable  by  him  or  his 
attorney  only  on  surrender  of  this  certificate. 

"  In  testimony  whereof,  the  president  and  secretary  of  said 
company  have  hereunto  subscribed  their  names. 

"R.  F.  WooDARD,  President. 
«T.  0.  Tbkanor,  Secretary." 

The  defendant  bank,  without  notice  that  the  stock  was  not 
in  fact  paid  up,  and  in  good  faith,  made  a  loan  to  Tucker, 
and  took  his  stock  certificates  as  collateral  security,  with 
usual  power  of  attorney  to  transfer  same.  Subsequently,  the 
bank  surrendered  original  certificates,  and  caused  new  cer- 
tificates to  issue  to  itself,  identical  in  form  with  the  original. 
Under  these  facts,  defendant  must  be  treated  as  if  an  inno- 
cent purchaser  for  value,  without  actual  notice  of  the  fact 
that  the  stock  was  subject  to  future  calls  for  unpaid  balance 
of  subscription  price.    A  number  of  defenses  to  this  suit  have 
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been  very  ably  and  earnestly  pressed  by  the  solicitor  for  the 
bank,  but  in  the  view  we  take  of  the  case,  we  need  only  de- 
termine one  of  them.  The  general  rule  concerning  the  effect 
of  the  transfer  of  shares  in  a  corporation  is,  that  such  transfer 
operates  as  a  novation  of  the  contract  of  membership.  The 
transferrer  ceases  to  be  a  share-holder,  and  the  transferee  be- 
comes one.  The  first  is  ordinarily  relieved  from  all  further 
liability  to  contribute  capital,  and  loses  all  right  to  participate 
in  the  further  profit  or  management;  the  transferee  takes  the 
place  of  the  retiring  member,  and  by  implication  assumes 
all  the  obligations  which  rested  upon  the  former  holder  as  a 
member  of  the  company,  and  ordinarily  becomes  liable  for 
calls  to  the  same  extent  as  the  former  owner  before  the  trans- 
fer was  made.  Assuming  the  burdens,  he  becomes  likewise 
entitled  to  all  the  benefits  attaching  to  ownership  of  the 
shares.  In  the  absence  of  charter  provisions  or  statutory 
regulations,  this  general  rule  is  almost  universally  recognized: 
Morawetz  on  Corporations,  2d  ed.,  sec.  159,  and  authorities 
cited. 

It  is  clearly  so  settled  in  this  state:  Jackson  v.  Sligo  M.  & 
M.  Co.,  1  Lea,  213;  Moses  v.  Ocoee  Bank,  1  Id.  398.  ' 

Stockholders  become  such  in  several  ways, — either  by 
original  subscription,  or  by  assignment  of  prior  holders,  or  by 
direct  purchase  from  the  company.  It  is  not  at  all  essential 
that  at  the  time  there  is  an  original  subscription  there  shall 
be  an  express  promise  to  pay  the  subscription  price,  Oftener 
than  otherwise  there  is  none,  the  subscription  being  a  simple 
agreement  to  take  so  many  shares  of  stock.  By  necessary 
implication,  there  arises  from  such  a  subscription  a  promise 
to  pay  the  par  value  of  such  stock,  upon  which  an  action  of 
assumpsit  lies:  East  Tenn.  etc.  R.  R.  v.  Gammon,  5  Sneed,  570. 

The  Massachusetts  and  Maine  cases,  holding  an  express 
promise  necessary,  are  exceptional,  and  are  based  chiefly  upon 
the  charter  remedy  of  a  sale  of  the  stock  being  regarded  as 
exclusive  in  the  absence  of  an  express  agreement  to  pay.  The 
liability  of  the  transferee  of  unpaid  stock  is  expressly  put 
upon  the  same  ground  of  an  agreement  by  implication  from 
the  acceptance  of  a  transfer  of  unpaid  stock,  thus  coming  into 
privity  with  the  corporation,  and  by  implication  rendering 
himself  liable  to  action  by  the  corporation  for  subsequent  calls 
for  unpaid  balance  of  subscription  price:  Morawetz  on  Corpo- 
rations, 2d  ed.,  159;   Webster  v.  Upton,  91  U.  S.  65. 

The  Pennsylvania  cases,  holding  that  the  transferee  is  not 
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liable  without  express  agreement,  are  exceptional,  and  do  not 
commend  themselves  to  us  by  their  reasoning. 

The  general  incorporation  act  of  1875,  under  which  com- 
plainant holds  its  charter,  contains  nothing  which  affects  the 
question  of  the  ordinary  liability  of  a  transferee  to  the  corpo- 
ration. Section  5  of  that  act  only  provides  for  the  continued 
liability  of  the  transferrer  in  the  case  mentioned. 

As  we  have  seen,  the  rule  which  makes  a  transferee  liable 
for  unpaid  calls  is  based  upon  the  implied  agreement  arising 
where  one  takes  shares  subject  to  calls,  and  causes  them  to  be 
transferred  to  himself.  But  where  the  purchaser  of  such  shares 
buys  them  as  paid-up  shares,  and  without  notice  that  in  fact 
they  are  not  paid  up,  then  no  implication  arises  of  an  agree- 
ment to  pay  anything  to  the  corporation  for  such  shares.  In 
such  case  there  are  no  facts  from  which  to  imply  an  agreement. 
The  representation  made  by  the  corporation,  either  upon  the 
face  of  the  stock  certificate  or  by  its  oflQcers,  that  the  shares 
are  paid  up  will,  as  between  the  corporation  and  such  trans- 
feree, prevent  any  contract  by  implication:  Morawetz  on  Cor- 
porations, sec.  161;  Cook  on  Stocks,  sees.  50,  257,  418. 

The  question  arising  upon  the  certificates  in  this  case  is  not 
so  easy  of  solution,  inasmuch  as  there  is  no  express  declara- 
tion on  the  face  of  it  that  the  shares  are  non-assessable  or  paid 
up.  In  such  a  case  the  question  is  a  perplexing  one  as  to 
whether  the  purchaser  of  such  shares  is  bound,  at  his  peril, 
to  make  inquiry,  or  whether  he  is  not  protected  by  the  want  of 
notice. 

This  certificate  is  in  the  usual  commercial  form  of  certifi- 
cates issued  for  shares  fully  paid  up.  There  is  no  intimation 
upon  its  face  that  it  is  not  what  it  appears  to  be.  The  corpo- 
ration, in  putting  such  shares  upon  the  market,  has  put  it  in 
the  power  of  the  subscriber  to  sell  the  sg-me  to  persons  inno- 
cent of  the  true  fact.  Under  such  circumstances,  ought  the 
corporation  to  be  suffered  to  demand  from  an  innocent  trans- 
feree, for  value,  the  balance  of  the  subscription  price?  Cer- 
tificates of  stock  are  quasi  negotiable  securities.  The  vast 
number  of  such  shares  daily  sold  upon  the  market  have  led 
the  courts  to  aid  their  commercial  and  negotiable  character  in 
favor  of  purchasers  without  notice  of  secret  liens. 

Thus  an  assignment  of  a  certificate  of  stock  is  held  to  pass 
the  legal  title  to  such  shares  to  the  assignee,  even  without 
transfer  upon  stock-book  or  other  notice  to  the  corporation: 
Comtek  V.  Richards,  3  Lea,  1. 
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Again,  this  court  held  that  if  the  pledgee  of  a  stock  certifi- 
cate, with  blank  power  of  attorney,  subpledge  such  certificate 
for  money  loaned,  the  subpledgee,  if  Ignorant  of  the  title  of 
his  pledgor,  will  hold  the  certificate  as  against  the  true  owner: 
Cherry  v.  Frosty  7  Lea,  1. 

In  view  of  the  important  character  assumed  by  shares  of 
stock  in  both  the  speculative  and  investment  markets,  and  in 
view  of  the  readiness  with  which  corporations  can  guard 
themselves,  as  well  as  purchasers  of  such  shares,  by  issuing 
only  fully  paid  shares,  or  by  expressing  upon  the  face  of  such 
as  are  not  paid  up  the  fact  that  they  are  subject  to  call 
for  unpaid  subscription  price,  we  hold,  in  the  interest  of  the 
negotiability  of  such  shares  and  of  what  we  deem  a  true  pub- 
lic policy,  that  a  bona  Jlde  purchaser  of  a  certificate  of  stock, 
for  value,  and  without  notice,  either  from  the  face  of  the  cer- 
tificate or  otherwise,  that  the  subscription  price  has  not  been 
paid,  wiU  be  protected  as  between  himself  and  the  corpora- 
tion negligently  issuing  such  shares.  This  rule  we  regard  as 
most  in  accord  with  the  usages,  customs,  and  demands  of 
commerce,  and  as  calculated  to  prevent  the  assumption  of  un- 
suspected liabilities  on  the  one  hand,  and  the  illegitimate  use 
of  unpaid  shares  of  stock  on  the  other:  Cook  on  Stocks,  sees. 
50,  257. 

The  rule  is  in  analogy  with  the  principles  governing  con- 
tracts, as  there  can  be  no  implied  contract  to  pay  unpaid  calls 
where  the  purchaser  buys  what  he  is  entitled  to  believe  are 
paid-up  shares. 

The  decree  of  the  chancellor  is  affirmed. 

LiABiUTT  ov  SxTBSCKiBKRS  AND  Stookholdkbs  IN  CoEPOKATiON:  See  ex- 
tended note  to  Thompson  v.  Reno  Savings  Bank,  3  Am.  St.  Hep.  806  et  eeq. 

Transfereb  from  Oriqinal  Subsobibeb  to  Corfosatb  Stock  is  substi- 
tated  to  his  obligations  as  well  as  his  rights:  BtWa  Appeal,  116  Pa.  St.  88;  2 
Am.  St.  Rep.  532,  and  note. 

LiABiLiTT  OF  Transferee  of  Stock  for  Unpaid  Caixs.  — This  question 
is  considered  in  the  exhaustive  note  to  Thompson  v.  Reno  Savings  Bank,  3 
Am.  St.  Rep.  806,  and  to  the  cases  there  considered  but  little  can  be  added. 
The  general  rule  as  laid  down  in  Webster  v.  Upton,  91  U.  S.  65,  69,  is,  that 
there  is  a  sufficient  privity  between  the  company  and  the  transferee  of  stock, 
whose  name  appears  on  the  company's  books  as  a  corporator,  and  the  stock 
has  been  transferred  to  him  thereon,  to  imply  a  promise  to  pay  for  calls  on 
unpaid  stock  made  thereafter;  and  it  is  urged  that  the  same  reason  exists 
for  BO  holding  him  as  exists  for  raising  up  a  promise  by  his  assignor.  The 
court  relies  upon  the  following  ceises  in  support  of  its  statement:  Bond  v. 
Sunquthanna  Bridge,  G  Har.  &  J.  128;  Hall  v.  United  States  Ins.  Co.,  5  Gill, 
484;  Railroad  Co.  v.  Boorman,  12  Conn.  530;  Huddersjield  Canal  Co.  v.  Buck- 
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fejf,  7  Term  Rep.  36.  But  it  is  said  that  "there  are  very  few  oases,  ft  must 
be  admitted,  in  which  it  has  been  held  that  the  purchaser  of  stock  partially 
paid  is  not  liable  for  calls  made  after  his  purchase."  The  court  then  refers, 
in  this  connection,  to  the  decisions  of  CaticU  Co.  v.  Sanavm,  1  Binn.  70,  Palmer 
V.  Ridge  Mining  Co.^  34  Pa.  St.  288,  and  Seymour  v.  Sturgeas,  26  N.  Y.  134; 
and  reviews  these  cases  in  comparison  with  what  is  declared  to  be  the  law  in 
Angell  and  Ames  on  Corporations,  sec.  534,  and  Kedfield  on  Railways,  53; 
and  the  law  that  such  transferee  is  liable  is  extended  to  one  who,  although 
holding  such  stock  as  collateral  security  for  a  debt  due  from  the  assignor, 
has  caused  the  same  to  be  transferred  to  himself  on  the  corporation  books: 
Pullman  v.  Upton,  96  U.  S.  328,  citing  the  cases  of  Empire  City  Bank,  8 
Abb.  Pr.  192;  18  N.  Y.  199;  Adderly  v.  Siorm,  6  HUl,  624;  Holyoke  Bank 
V.  Bumham,  11  Oush.  183;  WheelocJt  v.  Kost,  77  111.  296;  see  also  Thompson 
on  Liability  of  Stockholders,  sec.  223.  Where  stock  is  duly  and  properly 
transferred  by  a  stockholder  in  good  faith,  and  such  transfer  is  made  upon 
the  books  of  the  corporation  as  required  by  the  local  state  laws,  this  amounts 
to  a  substitution  of  the  transferee  to  the  liability  of  the  old  stockholder: 
Isham  V.  BucJangham,  49  N.  Y.  216;  approved  in  Billings  v.  RoUnson,  94  Id. 
415,  420;  Merrirmc  Mining  Co.  v.  Leoy,  54  Pa.  St.  227;  93  Am.  Dec.  697. 
And  the  valid  transfer  of  such  stock  to  a  bona  fide  purchaser  vests  the  title 
in  the  transferee,  and  in  the  hands  of  such  assignee  holding  without  notice 
the  stock  is  discharged  of  equities  existing  between  the  assignor  and  the  cor- 
poration:  Anglo-Cal\fomia  Bank  v.  Gfrangera'  Bank,  63  Cal.  359.  The  Penn- 
sylvania case  of  Messersmith  v.  Sharon  Savings  Bank,  96  Pa.  St.  440,  holds 
that  liability  for  an  unpaid  subscription  does  not  attach  to  the  transferee  of 
stock.  So  one  who  is  a  purchaser  under  the  bona  fide  belief  that  the  stock  ia 
paid  up,  and  there  being  nothing  on  the  corporation  books  to  indicate  other- 
wise, is  not  liable  to  the  company's  creditors  for  the  amount  unpaid  on  such 
stock:  Keystone  Bridge  Co.  v.  MeCluney,  8  Mo.  App.  496.  But  the  trans- 
feree of  hypothecated  stock  of  a  banking  corporation  has  been  held  liable  to 
all  claims  against  the  same  in  like  manner  as  an  ordinary  stockholder:  Whet' 
lock  V.  Kost,  77  m.  296;  though  the  assignee  is  not  liable  for  unpaid  calls,  in 
the  absence  of  a  provision  therefor  in  the  company's  charter:  Palmer  v.  Ridge 
Mining  Co.,  34  Pa,  St.  288.  Nor  can  the  owner  of  stock  who  has  transferred 
the  same,  though  not  upon  the  corporation  books,  by  private  agreement  with 
the  transferee  relieve  himself  from  his  liability  due  on  such  stock:  Belts 
Appeal,  115  Id.  88;  and  under  a  statute  making  both  the  assignor  and  as- 
signee liable  for  accrued  and  accruing  installments,  the  purchase  by  a  broker 
of  stock  and  his  immediate  transfer  of  the  same  does  not  change  the  legal 
obligation  declared  by  the  statute,  and  he  is  liable,  as  well  as  the  assignee,  for 
assessments  both  future  and  past:  McKimv.  Olenn,  66  Md.  479.  That  a  trans- 
feree is  liable  ordinarily  for  unpaid  calls  is  also  held  in  Hartford  etc.  R.  R. 
Co.  V.  Boorman,  12  Conn.  530;  Merrimae  Mining  Co.  v.  Bigky,  14  Mich.  601; 
Moore  v.  Jones,  3  Woods,  53;  Cole  v.  Ryan,  52  Barb.  168;  Boone  on  Corpora- 
tions, sec.  118;  Lowell  on  Transfer  of  Stock,  pp.  199,  200,  sec.  187;  1  Moraweta 
on  Corporations,  sec  159;  in  which  last  work  it  ia  said  that  the  transferee 
"  impliedly  assumes  all  the  obligations  which  rested  upon  the  former  holder 
as  member  of  the  company,  and  is  liable  for  calls  to  the  same  extent  as  the 
former  holder  before  the  transfer  was  made";  but  that  a  "transferee  of 
shares  cannot  be  held  liable  upon  a  call  made  before  he  became  a  share-holder 
in  the  company  ":  Id.,  sees.  161,  175,  176;  see  also,  to  the  same  effect,  Angell 
and  Ames  on  Corporationa,  8th  ed„  sec.  534.  It  is  also  held  that  as  between 
the  assignor  and  assignee  the  liability  for  unpaid  calls  rests  upon  and  is  a 
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iDAtter  dependent  upon  the  agreement  entered  into  between  those  parties: 
1  Mora'retz  on  Corporations,  sec.  161.  The  following  PennsylTania  cases 
are  noteworthy,  in  view  of  tho  criticism  in  the  principal  case:  Pitisburgh 
R.  R.  Co.  V.  Clarke,  29  Pa.  St.  146;  Franka  Oil  Co.  v.  McCleary,  63  Id.  317; 
Grqfv.  PittOmrg  R.  R.  Co.,  31  Id.  489;  AuUman'a  Appeal,  98  Id.  505,  and 
cases  in  that  state  given  herein,  ante. 
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[86  Tkmnssbkb,  848.] 

EviDENOK.  —  In  suit  against  railroad  company  for  injury  caiued  by  negli< 
genoe  of  company,  and  resulting  in  death,  and  the  question  being 
whether  the  injury  caused  tho  death  or  it  resulted  from  other  causes,  it 
ia  error  to  permit  witness  to  testify  that  deceased  told  him  "he  was 
knocked  up  and  crippled." 

NxoLiGENCE.  —  Railboad  Emflotee  invited  on  train  for  purpose  of  receiv' 
ing  his  wages  is  entitled  to  no  less  care  than  any  other  person  or  paa* 
senger  lawfully  on  board,  so  far  as  his  safety  is  concerned,  and  where  an 
employee  who  has  gone  upon  a  train  for  that  purpose,  and  being  old, 
feeble,  and  infirm,  attempts,  upon  an  invitation  to  leave,  to  alight  there* 
from  while  the  train  is  slowly  moving,  he  is  not  guilty  of  such  negligence 
per  «e  as  to  prevent  recovery  in  action  for  damages  for  injury  thereby 
sustained, 

Nboligenck  —  Railroad  Employee  is  Impliedly  Invited  to  Leave  a 
Pay  Tkatn  when,  after  having  gone  upon  it  for  the  sole  purpose  of  ob- 
taining his  wages,  he  is  settled  with,  and  that  purpose  is  accomplished; 
in  such  case  the  leaving  is  to  be  treated  as  done  under  order  of  the  com- 
pany,  unless  there  is  some  apparent  danger  which  would  make  such 
attempt  obviously  imprudent  and  dangerous. 

NBOLiaBKCE  A  QUESTION  FOR  JuBY.  — Where  a  railroad  employee  by  invita- 
tion of  the  company  boards  a  pay  train  to  receive  his  wages,  and  being 
old,  feeble,  and  infirm,  attempts,  at  the  invitation  of  the  company,  to 
alight  from  the  train  while  it  is  slowly  moving,  and  is  injured,  the  ques- 
tion of  contributory  negligence  in  such  case  is  for  the  jury,  who  should 
consider  the  rate  of  speed,  the  physical  condition  of  the  injured  party, 
and  all  the  circumstances. 

EzoESsrvE  Vbbdict.  —  In  Detebminino  the  Measttbe  op  Damaoes  for  in- 
jury resulting  in  death,  the  primal  inquiry  is  not  what  is  the  value  of 
the  life  taken;  it  is  whether  and  how  much  negligence  was  displayed  in 
taking  it,  and  whether  and  to  what  extent  the  negligence  of  the  deceased 
caused  or  contributed  to  it;  and  from  the  reasonable  and  just  compensa- 
tion to  be  given  upon  determining  the  first  inquiry  against  the  negligent 
wrong-doer  what  amount  should  be  deducted  on  account  of  the  contrib* 
nting  fault  of  the  deceased.  In  adjusting  these  questions,  the  value  of  the 
life  must  be  in  reasonable  aspects  estimated.  The  age,  condition,  capa- 
city of  earning  money,  and  expectation  of  life  should  all  be  considered 
and  given  due  weight.  So  where  the  deceased  was  fifty-seven  years  old, 
partially  paralyzed,  with  limited  expectation  of  life,  his  capacity  to  la- 
bor nearly  gone,  his  earnings  reduced  to  a  small  sum  per  month,  hia 
death  being  from  apoplexy,  and  attended  with  little  mental  or  physical 
suffering,  and  a  doubt  existing  whether  the  injury  caused  his  death,  a 
verdict  of  twelve  thousand  dollars  damages  is  excesbive. 
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Smith  and  Lurton,  and  Hughes  and  Hatcher,  for  the  plaintiff. 
House  and  Merritt,  and  T.  L.  Yancey,  for  the  defendant. 

SNODaEASS,  J.  On  the  19th  of  April,  1883,  the  husband  of 
defendant  in  error,  while  attempting  to  get  off  a  moving  train 
at  Cumberland  City,  Tennessee,  on  the  Louisville  and  Nash- 
ville railroad,  fell,  and  it  is  alleged  sustained  injuries  from 
which  he  subsequently  died.  This  suit  was  brought  by  his 
widow  for  damages  resulting,  the  amount  claimed  being  twenty- 
five  thousand  dollars.  There  was  a  verdict  and  judgment 
against  the  railroad  company  for  twelve  thousand  dollars,  and 
it  appeals  and  assigns  errors. 

The  facts,  so  far  as  they  need  be  stated  for  the  determina- 
tion of  questions  involved,  are,  that  George  Stacker,  who  was 
in  the  employment  of  the  defendant  company  as  station  agent 
at  Cumberland  City,  boarded  a  pay  train  to  receive  the  amount 
due  him  for  his  services  on  the  date  stated.  He  had  received 
and  receipted  for  the  amount  due  him  and  turned  to  leave 
the  car,  when  the  bell  rang  and  the  train  started.  He  hurried 
out,  and  while  it  was  still  moving  slowly,  stepped  off  and  fell, 
and,  it  is  claimed,  was  fatally  injured,  though  at  the  time  he 
did  not  appear  to  be  or  suppose  himself  to  be  seriously  hurt. 

The  deceased  was  an  old  man, — fifty-seven,  and  in  declining 
health, — suffering  from  partial  paralysis.  He  died  of  apo- 
plexy; and  it  is  insisted  on  the  one  hand  that  this  was  occa- 
sioned by  the  fall;  on  the  other,  that  the  death  was  not  thus 
occasioned  or  hastened,  and  that  he  was  not  in  fact  injured 
seriously  by  the  fall. 

This  was  a  vital  issue,  most  seriously  contested  on  both  sides, 
and  much  evidence  was  introduced  'pro  and  con.  Among  the 
witnesses  examined  for  the  plaintiff  was  Clay  Stacker,  an 
attorney,  and  nephew  of  deceased.  He  was  permitted  to  tes- 
tify, over  objection  of  defendant,  that  when  he  was  sent  for  by 
his  uncle,  in  May,  to  bring  this  suit  against  the  railroad  com- 
pany, his  uncle  told  him  "  he  was  knocked  up  and  crippled." 
This  was  manifest  error. 

No  other  errors  are  assigned  in  the  admission  of  testimony, 
and  only  one  which  we  deem  material  to  be  noticed  in  the 
charge  of  the  court  predicated  upon  the  refusal  of  the  judge 
to  embrace  in  his  charge  the  following  special  instruction  asked 
by  defendant:  — 

"  If  you  find  that  reasonable  time  was  not  given  the  de- 
ceased to  get  off  the  train  after  he  was  paid,  then  the  defend- 
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ant  would  be  guilty  of  negligence;  yet  the  violation  of  this 
duty  would  not  justify  the  deceased  in  exposing  himself  to 
danger  in  getting  off  the  cars  while  in  motion.  And  if  you 
find  that,  in  view  of  the  age  and  physical  condition  of  the 
deceased  at  the  time,  and  that  this  condition  was  known  to  the 
deceased,  that  it  was  imprudent  in  him  to  undertake  to  get  off 
a  moving  train,  then  this  would  be  such  contributory  negli- 
gence as  would  defeat  any  recovery  in  this  case." 

The  court  had  just  given  a  similar  charge  on  defendant's 
request,  down  to  the  eflfect  of  such  contributory  negligence, 
which  he  charged  would  be  such  as  must  be  taken  to  diminish 
the  damages  which  plaintiff  would  otherwise  be  entitled  to 
recover.  The  question  is,  therefore,  upon  the  facts  and  the 
request,  fairly  presented,  whether  the  act  of  an  employee  of 
the  age  and  in  the  condition  of  feebleness  described,  in  at- 
tempting to  leave  a  moving  train,  not  being  expressly  ordered 
to  do  80,  is  guilty  of  such  contributory  negligence  as  defeats 
instead  of  diminishes  a  recovery  as  a  matter  of  law. 

This  inquiry  involves,  first,  the  question  whether,  under  the 
circumstances,  the  railroad  company  was  chargeable  with  any 
less  degree  of  care  toward  such  an  employee  than  it  would 
have  been  toward  a  passenger.  It  is  earnestly  insisted,  on 
behalf  of  the  company,  that  it  was  not  under  obligation  to 
exercise  the  same  or  an  equal  degree  of  care  and  diligence 
required  in  respect  to  a  passenger.  To  this  we  cannot  assent. 
The  plaintiff  was  not  an  employee  on  the  train.  He  had 
nothing  to  do  with  its  control  or  operation.  He  was  invited 
on  board  for  the  purpose  of  attention  to  the  business  for 
which  the  train  was  being  used,  and,  under  the  circumstances, 
was  entitled  to  no  less  care  and  consideration  than  any  other 
person  or  passenger  lawfully  on  board. 

The  question  is,  then,  narrowed  to  the  limit  within  which 
it  must  be  determined,  had  a  passenger,  impliedly  invited  to 
alight  from  the  train  while  in  slow  motion,  done  so,  and  sus- 
tained a  fall  in  consequence. 

It  has  been  held  in  the  courts  of  several  states  that  such 
action  is  negligence  per  se,  and  that  if  injury  results,  no  dam- 
ages can  be  recovered;  but  this  is  contrary  to  the  current  of 
judicial  opinion  in  this  country  at  least.  The  true  rule  dedu- 
cible  therefrom  is  stated  in  2  Wood  on  Railways,  1130,  to  be, 
that  "  in  all  cases  the  question  is  one  of  fact  whether,  in  view 
of  the  particular  circumstances,  the  passenger  was  guilty  of 
negligence  in  attempting  to  leave  the  train  while  it  was  in 
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motion.  In  this,  af  in  all  other  matters  where  the  safety  of 
the  passengers  is  concerned,  the  company  owes  a  duty  to  the 
passenger  to  act  with  proper  care  and  caution;  and  if  the  mo- 
tion of  the  train  is  not  entirely  stopped,  and  the  passenger  is 
expressly  or  impliedly  invited  to  leave  the  train  while  moving 
at  a  slow  rate  of  speed,  he  has  a  right  to  presume  that  it  is  safe 
for  him  to  do  so;  and  the  company,  having  virtually  told  him 
that  it  was  safe,  is  estopped  from  saying  that  the  passenger  was 
guilty  of  doing  what  it  had  advised  him  to  do  [or,  we  add, 
manifestly  intended  him  to  do,  and  have  impliedly  advised 
him  under  facts  of  this  case]. 

"  The  passenger  may  not,  in  all  cases,  rely  upon  the  as- 
surance of  the  company  in  this  respect,  but  must  exercise  his 
own  judgment  where  there  is  reason  to  doubt  the  soundness  of 
the  advice;  but  as  between  a  mere  doubt  and  the  experience 
and  superior  knowledge  of  the  company's  oflScers  and  agents, 
he  has  the  right  to  give  way  to  the  latter,  unless  the  rate  of 
speed  at  which  the  train  is  moving  [or,  we  add  again,  his  own 
feebleness]  is  such  as  would  prevent  a  man  of  ordinary  pru- 
dence from  acting  upon  it." 

"If  the  train  is  moving  slowly,  and  there  is  no  obvious 
danger  in  getting  ofif,  it  cannot  be  said  to  be  negligence  per  se 
to  make  the  attempt,  especially  if  the  passenger  is  directed  to 
do  so  by  the  conductor  or  brakeman;  and  it  would  be  error  to 
instruct  the  jury  that  such  an  attempt,  per  se,  constituted  con- 
tributory negligence":  2  Wood  on  Railways,  1129. 

"As  a  rule,  it  may  be  said  that  where  a  passenger,  by  the 
wrongful  act  of  the  company,  is  compelled  to  choose  between 
leaving  the  cars  while  they  are  moving  slowly,  or  submitting 
to  the  inconvenience  of  being  carried  by  the  station  where  he 
desires  to  stop,  the  company  is  liable  for  the  consequences  of 
the  choice,  provided  it  is  not  exercised  negligently  or  un- 
reasonably": 2  Wood  on  Railways,  1131,  1132. 

To  the  same  efifect  are  the  cases  cited  in  Thompson  on  Car- 
riers of  Passengers,  227-267. 

The  earlier  cases  established  the  rule  that  leaving  a  train 
in  motion  was  such  negligence  as  defeated  the  right  of  recov- 
ery, unless  done  to  avoid  danger  of  remaining  on  board;  and 
this  is  still  stated  as  the  "general  rule"  in  many  authorities: 
2  Wood  on  Railways,  1126;  Thompson  on  Carriers  of  Passen- 
gers, 267.  But  the  rule  we  have  laid  down  is  the  modern  one, 
formulated  from  the  many  exceptions,  and  this  modification 
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has  Iseea  before  recognized  by  this  court:  East  Tennessee  etc, 
R.  R  Co,  V.  ConnoTy  15  Lea,  258. 

It  will  be  noticed  that  the  rule  laid  down  in  this  case  is  in 
view  of  the  fact  that  the  deceased  was  impliedly  invited  to 
leave  the  train  while  moving,  by  the  act  of  the  company's  ser- 
vants in  starting  the  train  as  soon  as  they  had  finished  the 
business  for  which  they  had  caused  him  to  enter  it,  and  upon 
termination  of  which  he  was  expected  to  leave.  It  is  not 
hereby  intended  to  depart  from  the  rule  as  laid  down  by 
this  court  in  East  Tennessee  etc.  R.  R.  Co.  v.  Masaengill,  15 
Lea,  328,  that  "where  the  party  injured  is  not  induced  or 
directed  at  the  time,  by  act  or  word  of  the  company's  agent, 
to  get  off,  and  does  get  off,  he  does  so  at  his  own  risk."  We 
merely  hold,  upon  the  facts  of  this  case,  that  where  the  com- 
pany has  brought  an  employee  aboard  a  pay  train,  to  remain 
only- until  he  is  settled  with,  and  for  no  other  purpose,  that 
such  business  being  finished,  an  invitation  to  depart  is  im- 
plied, and  the  leaving,  under  the  circumstances,  is  to  be 
treated  as  done  upon  the  order  of  the  company. 

Such  being  the  rule,  then,  it  was  not  error  to  refuse  the  in- 
struction asked. 

Upon  the  facts,  whether  or  not  the  deceased  was  guilty  of 
such  negligence  as  would  prevent  a  recovery  should  have  been 
left  to  the  juryj  and  of  course  in  that  inquiry  it  was  proper 
that  the  jury  should  consider  the  rate  of  speed,  the  physical 
condition  of  the  deceased,  and  all  the  attendant  circum- 
stances: Thompson  on  Carriers  of  Passengers,  267. 

A  third  error  assigned  was  the  refusal  of  the  circuit  judge 
to  set  aside  the  verdict  on  account  of  excessive  damages. 

The  court  had  instructed  the  jury  that  the  act  of  the  de- 
ceased in  getting  off  the  train  while  in  motion  might  be  looked 
to  in  mitigation  of  damages.  Whether  this  was  such  negli- 
gence as  would  prevent  a  recovery  or  not,  it  is  not  a  matter  of 
controversy,  under  the  facts,  that  this  should  not  only  have 
been  looked  to,  but  that  it  should  have  been, — as  it  evidently 
was  not, — given  proper  consideration  by  the  jury,  and  that  the 
verdict  returned  was  not  justified  by  either  the  misconduct  of 
the  defendant,  or  freedom  from  fault  of  deceased,  and  it  should 
not  have  been  allowed  to  stand. 

As  this  injury,  if  any  was  inflicted,  occurred  after  the  act  of 
1883,  approved  March  28th  (Acts  1883,  page  269),  went  into 
-%ffect,  the  damages,  if  any  recoverable,  were  "  for  the  mental 
and  physical  suffering,  loss  of  time,  and  necessary  expenses 
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resulting  to  tlie  deceased  from  the  personal  injuries,  and  also 
the  damages  resulting  to  the  parties  for  whose  use  and  bene- 
fit  the  right  of  action  survives  from  the  death  consequent  upon 
the  injuries  received." 

There  was  no  evidence  of  any  wanton  or  grossly  negligent 
conduct  on  the  part  of  the  company.  At  most,  it  was  an  act 
of  carelessness,  without  intended,  anticipated,  or  probable  in- 
jury to  any  one;  and  the  verdict,  if  sustained  at  all,  must  bo 
upon  the  theory  that  it  was  only  a  fair  compensation  upon  the 
terms  of  the  statute. 

It  is  said,  and  is  true,  that  the  deceased  was  a  worthy  man, 
and  that  the  value  of  such  a  life — and  indeed  of  any  life — is 
impossible  of  accurate  computation.  It  is  further  argued,  that 
as  the  recovery  may  include  compensation  for  mental  and 
physical  anguish,  such  suffering  is  not  to  be  estimated  by  any 
rule  of  value,  and  that  compensation  therefor  cannot  be  lim- 
ited, and  a  jury  is  justified  in  going  to  any  amount.  This 
specious  and  plausible  argument  is  unsound.  In  such  a  case 
as  this  the  question  is  not  merely  what  is,  in  fact  or  fancy, 
the  value  of  a  human  life,  or  what  amount  must  be  taken  to 
compensate  for  mental  and  physical  suffering.  These  are  but 
elements  of  the  question.  The  primal  inquiry  is  not  what 
is  the  value  of  the  life  taken.  It  is  whether  and  how  much 
negligence  was  displayed  in  taking  it,  and  whether  and  to 
what  extent  the  negligence  of  the  deceased  caused  or  con- 
tributed to  it;  and  from  the  reasonable  and  just  compensation 
to  be  given  upon  determining  the  first  inquiry  against  the 
negligent  wrong-doer,  what  amount  should  be  deducted  on 
account  of  the  contributing  fault  of  the  deceased.  In  the  ad- 
justment of  these  questions,  of  course  the  value  of  the  life 
must  be  in  reasonable  aspects  estimated,  and  in  that  connec- 
tion there  are  some  practical  rules  to  be  applied,  which  are 
Bometimes  called  "  cold  calculations,"  because  they  require  a 
dispassionate  estimate  of  the  real  condition  and  expectation  of 
life  at  the  time  of  the  injury.  By  whatever  term,  however, 
they  may  be  designated,  they  are  just,  and,  so  far  as  it  is  prac- 
ticable to  do  so  in  so  delicate  and  difficult  a  question,  are  in- 
tended to  arrive  at  justice. 

The  age,  condition,  capacity  of  earning  money,  and  expecta- 
tion of  life  are  all  to  be  considered;  and  not  only  considered, 
but  given  due  weight  in  arriving  at  what  is  a  fair  and  just  re- 
sult, which  is  and  ought  to  be  the  aim  and  end  of  every  liti- 
gation.    In  the  case  under  consideration  we  have  already 
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stated  the  age  and  feeble  condition  of  deceased.  Upright  and 
honored  as  it  may  have  been,  dear  as  it  was  to  him,  and  de- 
voted as  the  evidence  shows  it  to  have  been  to  his  family,  the 
life  of  deceased  when  injured  was  of  yery  limited  expectation. 
The  evidence  strongly  indicates,  if  it  does  not  show  with  rea- 
sonable certainty,  that  he  could  have  lived  but  little  longer. 
His  capacity  to  labor  for  his  family  was  nearly  gone,  and  the 
amount  he  could  earn  for  them  reduced  then  to  about  twenty- 
five  dollars  per  month,  with  probability  of  early  incapacity  to 
do  the  work  necessary  to  secure  even  that.  Neither  his  men- 
tal nor  physical  suffering  appears  to  have  been  extraordinary, 
and  at  most  it  cannot  be  said  that  this  evidence  does  not  leave 
it  free  from  doubt  that  the  injury  he  received  caused  either 
suffering  or  death.  While  the  jury  was  justified  in  concluding 
that  it  did  do  so,  yet  there  is  much  evidence  to  the  contrary, 
and  it  cannot  be  assumed  to  be  clearly  established. 

Under  these  facts,  the  jury  gives  a  verdict  which,  even  if 
rendered  in  case  of  the  death  of  a  man  resulting  clearly  from 
negligence  of  the  railroad  company,  unmixed  with  any  con- 
tributing fault  of  deceased,  would  be  regarded  as  ample  for 
compensation  and  punishment,  to  say  no  more.  It  is  evident 
that  in  this  case  it  is  not  a  reasonable  and  fair  compensation, 
and  the  court  should  have  promptly  set  it  aside.  It  is  idle  to 
give  such  a  charge  as  was  done  on  the  question  of  mitigation, 
if  such  a  verdict  is  accepted  as  a  proper  interpretation  of  it. 
It  should  be  given  with  meaning,  and  conformity  to  it  re- 
quired, or  it  serves  the  purpose  only  of  a  harmless  generality, 
which  defendants  may  hope  to  have  charged,  and  despair  of 
seeing  produce  any  legitimate  beneficial  result. 

Juries  intend  to  be  both  just  and  reasonable;  but  often  inex- 
perience in  the  trial  of  such  questions,  excited  emotions  of 
pity  for  past  suffering,  and  sympathy  with  present  distress, 
which  does  so  much  honor  to  our  better  nature  under  other 
circumstances,  and  so  much  to  defeat  the  course  of  justice 
when  operating  to  obscure  the  judgment  in  so  serious  a  situa- 
tion as  the  trial  of  dry  issues  of  human  right,  combine  to  bring 
them  to  conclusions  which  are  inconsistent  with  law  and  jus- 
tice; and  in  such  cases  the  judge  should  always  interpose,  and 
preserve  the  rights  of  parties  under  his  more  experienced  and 
dispassionate  apprehension  of  the  law. 

The  judgment  is  reversed,  and  the  case  remanded  for  a  new 
iriaL 


Dec.  1887.]    Transportation  Co.  v.  Bloch  Bros.  847 

Question  of  Contribtttory  Neqliokncb  is  tor  Jurt  where  the  evidence 
la  conflicting,  or  the  inferences  to  be  drawn  therefrom  are  donbtfal;  bnt 
where  the  evidence  is  undisputed  and  the  inferences  plain,  the  question  is  for 
the  court:  Se^eld  v.  Chicago  etc  H.  R.  Co.,  70  Wis.  216;  5  Am.  St.  Rep.  168, 
and  note. 

Measurk  of  Damaoes  fob  Injury  Resulting  in  Death:  See  the  note 
to  Carey  v.  Berkshire  R.  R.  Co.,  48  Am.  Dec.  637-641;  see  also  Louisville  etc 
R.  R.  Co.  v.  Brooks,  83  Ky.  129;  4  Am.  St.  Rep.  135,  and  note. 

Fact  that  Person  Pays  No  Fare,  of  itself,  does  not  affect  duty  of  car- 
tier  to  exercise  proper  care;  the  question  in  such  case  is  merely  whether  the 
person  was  lawfully  on  the  train:  Ohio  etc  R.R.  Co.  v.  Muhling,  30  HL  9;  81 
Am.  Dec.  336. 


Merchants'  Dispatch  Transportation  Company 
V,  Bloch  Brothers. 
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Transportation  Company  is  Common  Carrier,  and  is  Resfonsiblb  as 
Such  where,  although  it  owns  no  railroad  itself,  nor  any  part  of  the 
route,  it  employs  such  lines  of  others,  acting  for  itself  alone,  as  it  sees 
fit  to  use,  and  contracts  to  furnish  every  means  of  transportation  upon 
the  entire  journey. 

Liability  of  Common  Car:iier  may  be  Limitso  in  its  Extent  by  EZ' 
press  Contract;  such  limitation  must  be  reasonable;  it  must  not  stipa« 
late  for  exemption  from  liability  for  the  consequences  of  the  negligence 
of  the  carrier,  its  servants  or  agents. 

Void  Stipulation  in  Carrier's  Contract. — Where  common  carrier,  hav- 
ing the  whole  contract  for  transportation,  and  reserving  to  itself  the 
right  to  select  its  own  lines,  stipulates  in  an  agreement  for  carriage  of 
goods  that  the  company  alone  upon  whose  line  the  goods  may  be  lost  or 
injured  should  bo  liable  therefor,  the  effect  of  such  stipulation  would  be 
to  exempt  such  carrier  from  liability  for  the  negligence  of  its  agents, 
and  is  therefore  void. 

SXTBCABRIER  OF  TRANSPORTATION  COMPANY,   AOTINO  AS  COMMON    CARRIER, 

IS  ITS  Agent,  and  not  that  of  consignor  or  consignee. 

Burden  of  Proof  is  upon  Common  Carrier,  in  Case  of  Loss,  to  show 
that  such  loss  arose  from  a  cause  for  which  he  was  not  responsible. 

Condition  in  Bill  of  Lading  —  Evidence.  —  The  fair  and  honest  accept- 
ance of  a  bill  of  lading,  without  dissent,  raises  a  presumption  that  all 
limitations  contained  therein  were  brought  to  the  shipper's  knowledge, 
and  agreed  to  by  him. 

No  Reversal  for  Immaterial  Error.  —  Although  Instructions  abb 
Erroneous  as  to  what  is  necessary  to  msike  a  oontraot,  yet  if  the  eon- 
tract  to  which  they  are  applied  is  itself  void,  euch  error  is  immaterial, 
and  no  reversed  can  be  predicated  thereon. 

Smith  and  AUisorif  for  the  plaintiff. 
JUee  and  Bell,  for  the  defendant. 
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Caldwell,  J.  This  action  was  brought  in  the  circuit  court 
of  Davidson  County  by  Bloch  Brothers  against  the  Merchants' 
Dispatch  Transportation  Company,  as  u  common  carrier,  to 
recover  the  value  of  a  certain  case  of  merchandise.  Verdict 
and  judgment  were  for  the  plaintiffs,  and  the  defendant  has 
appealed  in  error. 

The  goods  were  received  by  the  defendant  in  the  city  of 
New  York,  under  contract  to  deliver  them  to  the  plaintiffs  at 
Clarksville,  Tennessee,  for  a  stipulated  sum.  They  were 
transported  to  Louisville,  Kentucky,  over  several  lines  of 
railroad,  in  a  car  belonging  to  the  defendant,  and  at  that 
point  they  were  delivered  to  the  Louisville  and  Nashville 
Railroad  Company  for  transportation  to  point  of  destination. 
The  goods  were  never  delivered  at  Clarksville,  but  were  lost 
by  the  Louisville  and  Nashville  Company,  in  some  manner 
and  at  some  time  and  place  not  shown. 

The  shipment  was  made  under  the  following  receipt  and 
bill  of  lading:  — 

"New  York,  March  18,  1882. 

"  Received  from  E.  S.  Jaffroy  &  Co.,  in  apparent  good 
order,  the  following  package,  marked  as  in  the  margin, 
viz.:  — 

282. 
Bloch  Bros.,  One  case  mdse. 

Clarksville,  Tenn. 

"  Bill  of  lading  from  New  York  to  Clarksville;  if  first-clasa 
goods,  ninety-six  cents  per  one  hundred  pounds. 

"  To  be  forwarded  to  Clarksville  under  the  following  condi- 
tions: — 

"  It  being  expressly  understood  and  agreed  that,  in  consid- 
eration of  issuing  this  through  bill  of  lading,  and  guaranteeing 
a  through  rate,  the  Merchants'  Dispatch  Transportation  Com- 
pany reserves  the  right  to  forward  said  goods  by  any  railroad 
line  between  point  of  shipment  and  destination. 

"It  is  further  stipulated  and  agreed  that,  in  case  of  any 
loss,  detriment,  or  damage  done  to  or  sustained  by  any  of  the 
property  herein  receipted  for  during  such  transportation, 
whereby  any  legal  liability  or  responsibility  shall  or  may  be 
incurred,  that  company  alone  shall  be  held  answerable  there- 
for in  whose  actual  custody  the  same  may  be  at  the  happen- 
ing thereof.  .... 

(Signed)  "W.  Gbaoen,  Agent" 
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The  contention  of  the  defendant  in  the  court  below  was, 
that  these  stipulations  in  the  bill  of  lading  relieved  it  from 
liability  for  the  loss  of  plaintiffs'  goods,  and  the  charge  of  the 
trial  judge  with  respect  thereto  is  now  assailed  as  erroneous. 

The  court  charged  that  the  latter  of  these  stipulations  was 
"  rendered  void  "  by  the  former;  that  by  the  former  reserving 
to  the  defendant  "the  right  to  forward  said  goods  by  any 
railroad  line  between  point  of  shipment  and  destination,"  the 
defendant  made  such  railroad  lines  its  agents,  and  that  "  the 
law,  on  grounds  of  public  policy,  would  not  allow  it  to  stipu- 
late exemption  from  liability  for  the  consequences  of  the  neg- 
ligence of  its  agents,  or  their  failure  to  do  their  duty." 

This  instruction  properly  treats  the  defendant  as  a  common 
carrier.  The  duties  which  it  undertakes,  and  which  it  holds 
itself  out  to  the  public  as  willing  to  undertake  and  perform,  give 
it  that  character.  In  very  many  cases  it  has  been  expressly 
adjudged  to  be  a  common  carrier,  and  in  others,  such  has  been 
assumed  to  be  its  character  without  a  discussion  of  the  ques- 
tion. We  cite  a  few  of  these  cases:  Merchants'  Dispatch  TranS' 
portation  Co.  v.  ComfoHhy  3  Col.  280;  25  Am.  Rep.  757; 
Robinson  v.  Merchants'  Dispatch  Transportation  Co.,  45  Iowa, 
470;  Stewart  v.  Merchants'  Dispatch  Transportation  Co.,  47  Id. 
229;  Wilde  v.  Merchants'  Dispatch  Transportation  Co.,  47  Id. 
247;  Bancroft  v.  Merchants'  Dispatch  Transportation  Co.,  47 
Id.  262;  Merchants'  Dispatch  Transportation  Co.  v.  Bolles,  80 
111.  473;  Merchants'  Dispatch  Transportation  Co.  v.  Leysor,  89 
Id.  43;  Merchants'  Dispatch  Transportation  Co.  v.  Joesting,  89 
Id.  152. 

The  text-writers  say  that  dispatch  companies  are  common 
carriers,  and  class  them  with  express  companies,  because  of 
the  many  points  of  similarity  in  their  business,  and  the  fact 
that  they  alike  generally  use  the  vehicles  of  others  in  the 
transportation  of  freight:  Lawson  on  Contracts  of  Carriers, 
sec.  233;  Hutchinson  on  Carriers,  sec.  72. 

No  law  is  more  familiar  in  England  or  America  than  that 
which  binds  the  common  carrier  to  safely  deliver  to  the  con- 
signee goods  intrusted  to  it  for  transportation,  unless  prevented 
from  80  doing  by  the  act  of  God  or  the  public  enemy.  But  in 
the  last  half  of  a  century  it  has  become  equally  well  settled 
that  the  common-law  liability  of  a  common  carrier  may  be 
limited  in  its  extent  by  express  contract  for  that  purpose. 

This  right  of  the  carrier  to  limit  its  responsibility  has  been 
recognized  by  the  supreme  court  of  the  United  States  since 

Am.  St.  Rep..  Vol.  VL— 64 
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the  decision  by  that  court,  in  1847,  of  the  case  of  New  Jersey 
Steam  Navigation  Co.  v.  Merchants'  Bank  of  Boston,  6  How. 
344;  and  bo  far  as  we  are  informed,  it  is  now  upheld  in  every 
state  of  the  Union.  To  be  valid,  however,  the  limitation  must 
in  all  cases  be  reasonable;  and  to  be  reasonable,  it  must  not 
stipulate  for  exemption  from  liability  for  the  consequences  of 
the  negligence  of  the  carrier,  its  servants  or  agents:  Railroad 
Co.  V.  Lockwoodf  17  Wall.  357-384;  Coward  v.  East  Tenn.  etc. 
R.  R.  Co.,  16  Lea,  225;  57  km.  Rep.  227;  Dillard  v.  L.  &  N. 
R.  R.  Co.,  2  Lea,  288;  Marr  v.  Western  Union  Telegraph  Co.,  85 
Tenn.  529. 

In  the  case  before  us,  the  defendant  insists  that,  by  the 
stipulation  in  the  bill  of  lading,  it  is  relieved  from  responsi- 
bility for  the  loss  of  plaintiffs'  goods.  We  have  already  seen 
that  the  defendant,  in  the  bill  of  lading,  first  reserved  to  itself 
the  right  of  selecting  the  particular  lines  of  railroad  over 
which  it  should  transport  the  goods,  and  left  the  shippere  or 
owners  no  choice  or  discretion  in  that  matter.  This  reserva- 
tion, the  trial  judge  told  the  jury,  constituted  such  railroad 
lines,  when  selected,  the  agents  of  the  defendant. 

Following  this  is  the  other  stipulation,  that  the  company 
alone  upon  whose  line  the  goods  might  be  lost  or  injured 
ehould  be  liable  therefor.  This,  the  trial  judge  told  the  jury, 
was  invalid,  because  the  purpose  of  it  was  to  exempt  the  de- 
fendant from  liability  for  the  negligence  of  those  agents. 

If  the  first  of  these  two  propositions  laid  down  by  the  trial 
judge  be  true,  the  other  would  seem  to  follow;  that  is  to  say, 
if  the  railroad  lines  over  which  the  goods  were  transported 
were  the  agents  of  the  defendant,  then  its  stipulation  against 
its  responsibility  for  the  negligence  of  those  agents  would  be 
invalid;  for  it  has  been  seen  that  a  common  carrier  cannot 
lawfully  contract  against  the  consequences  of  its  own  negli- 
gence, and,  upon  familiar  principles,  it  can  no  more  contract 
against  the  consequences  of  the  negligence  of  its  agents,  be- 
cause their  negligence  is  in  law  its  negligence. 

The  contract  of  shipment  was  made  by  the  defendant  in  its 
own  behalf  for  the  whole  route,  and  not  on  behalf  of  others,  or 
for  a  part  of  the  route  only.  For  a  specified  sum,  to  be  paid 
to  it  for  the  whole  service,  the  defendant  promised  through 
transportation  from  New  York  to  Clarksville,  receiving  the 
goods  in  its  own  name  at  point  of  shipment,  and  binding  itself 
to  deliver  them  at  point  of  destination.  It  did  not  own,  or 
cllaim  to  own,  a  single  line  of  railroad,  though  several  were  to 


Dec.  1887.]    Transportation  Co.  v.  Bloch  Bros.  851 

be  used  in  the  performance  of  its  contract.  It  was  compelled 
to  rely  upon  others  for  the  carriage  of  its  freight;  and  for  its 
own  benefit,  and  not  for  the  benefit  of  the  shippers  or  con- 
signees, it  reserved  to  itself  the  selection  of  the  lines  it  would 
use,  the  reservation  necessarily  embracing  the  privilege,  on 
the  part  of  the  defendant,  of  making  its  own  arrangements,  as 
to  terms,  with  such  lines,  and  carrying  with  it  the  duty  of  pay- 
ing them  for  their  services. 

Such  we  regard  as  a  proper  interpretation  of  the  bill  of 
lading,  down  to  and  including  the  first  stipulation.  It  shows 
the  railroad  lines  engaged  in  the  transportation  of  the  goods 
sued  for  to  have  acted  for  the  defendant,  and  justifies  the  in- 
struction that  those  lines  were  in  this  litigation  to  be  treated 
as  the  agents  of  the  defendant. 

The  facts  disclosed  in  the  proof  before  the  jury  are  entirely 
in  harmony  with  this  interpretation  of  the  bill  of  lading,  and 
justify  the  same  conclusion  of  law.  The  goods  were  conveyed 
to  Louisville  in  defendant's  own  car,  and  Louisville  is  by  one 
of  defendant's  witnesses  called  the  terminus  of  its  line;  but 
the  manifest  meaning  of  the  witness,  and  the  truth  of  the  mat- 
ter, is  simply  that  defendant's  car  was  transported  to  Louis- 
ville over  railroad  lines  owned  and  operated  by  others  with 
whom  it  had  contracted,  and  that  its  car  stopped  at  that  point. 

At  Louisville  the  defendant  engaged  the  Louisville  and  Nash- 
ville Railroad  Company  to  carry  the  goods  thence  to  their 
destination, — to  complete  its  contract  for  it.  This  engagement, 
as  the  others,  the  defendant  made  on  its  own  behalf,  upon  its 
own  responsibility,  and  in  full  recognition  of  its  undertaking 
and  duty  to  deliver  the  goods  at  Clarksville.  The  nature  of 
this  engagement,  and  his  appreciation  of  the  import  of  this 
duty,  is  best  shown  by  the  language  of  defendant's  agent  and 
witness.  He  says:  "  Defendant  had  to  forward  those  goods  as 
any  other  shipper,  and  it  had  to  pay  whatever  the  Louisville 
and  Nashville  Railroad  Company  would  charge,  even  if  it  had 
been  the  entire  amount  received  from  the  shipper." 

Dispatch  companies  and  express  companies  have,  since  the 
earliest  years  of  their  existence,  endeavored  to  put  themselves 
without  the  rules  of  law  applicable  to  common  carriers,  and  to 
shield  themselves  against  responsibility  for  the  acts  and  omis- 
sions of  other  carriers  whose  conveyances  they  habitually  use 
in  the  performance  of  their  own  contracts.  Their  efforts  in  this 
direction  have  been  uniformly  unsuccessful,  because  regarded 
hy  the  courts  as  contrary  to  public  policy. 
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"  It  has  been  attempted,"  says  Mr.  Lawson,  "  on  the  part  of 
express,  forwarding,  and  dispatch  companies,  to  evade  the  re- 
sponsibilities of  common  carriers,  on  the  ground  that  they  are 
not  the  owners  of  the  vehicles  employed  in  the  transportation, 
but  this  pretense  has  not  been  permitted  in  the  courts.  Tho 
names  which  they  assume  are  regarded  as  immaterial,  tho 
duties  which  they  undertake  being  the  criterion  of  their  lia- 
bility. They  are,  therefore,  held  to  the  responsibility  of  com- 
mon carriers,  both  where  they  are  and  where  they  are  not 
interested  in  the  conveyances  by  which  the  goods  are  trans- 
ported. If  an  express  company  engaged  to  transport  goods 
sends  them  by  a  railroad  company  employed  by  it  to  perform 
the  service,  the  railroad  company  becomes  the  agent  of  the  ex- 
press company,  and  the  latter  is  liable  to  the  consignor  for  its 
acts":  Lawson  on  Contracts  of  Carriers,  sec,  233. 

Mr.  Hutchinson,  speaking  upon  the  same  subject,  says: 
"  Because  of  this  peculiarity  in  the  employment  of  the  means 
of  conveyance  afforded  by  others,  the  contention  has  been 
made  by  these  companies  that  they  were  not  common  car- 
riers, but  transacted  their  business  in  the  character  of  for- 
warders, and  were  not,  therefore,  liable  for  losses  occurring 
from  the  negligence  of  those  whom  they  thus  employed.  But 
this  claim  to  exemption  from  the  ordinary  liabilities  of  com- 
mon carriers  has  not  been  sustained  by  the  courts.  These 
subsidiary  means  of  transportation  have  been  held  to  be  the 
mere  agencies  employed  by  such  companies,  for  whose  acts 
they  are  strictly  responsible;  and  the  carrier  whose  vehicle  is 
thus  used  becomes  likewise  liable,  upon  principles  of  agency, 
to  the  owner  of  the  goods,  according  to  the  terms  of  his  con- 
tract with  his  employer":  Hutchinson  on  Carriers,  sec.  70. 

The  latter  author,  in  the  language  just  quoted,  has  refer- 
ence to  express  companies;  but  in  the  second  section  following 
he  says  the  same  rules  are  applicable  to  dispatch  companies, 
in  the  same  manner  and  for  the  same  reasons.  Here  he 
says:  — 

"Other  carriers,  under  the  names  of  dispatch  companies, 
fast  freight  lines,  and  the  like,  have  also  come  into  existence, 
and  conduct  their  business  upon  the  same  principles  as  ex- 
press companies;  that  is,  by  the  employment  of  the  means  of 
transportation  furnished  them  by  others,  and  to  which,  for  the 
same  reasons,  the  same  rigid  rule  of  responsibility  as  common 
carriers  is  applied":  Hutchinson  on  Carriers,  sec.  72. 

One  of  the  earlier  leading  cases  on  this  subject  was  decided 


Dec.  1887.]    Transpoetation  Co.  v.  Bloch  Bbob.  853 

by  the  Bupreme  court  of  Massachusetts  in  1867.  The  defend- 
ants there  were  express  companies.  Chief  Justice  Bigelow, 
in  delivering  the  opinion  of  the  court,  said:  — 

"But  it  is  urged  in  behalf  of  the  defendants  that  they  ought 
not  to  be  held  to  the  strict  liability  of  common  carriers,  for 
the  reason  that  the  contract  of  carriage  is  essentially  modified 
by  the  peculiar  mode  in  which  the  defendants  undertake  the 
performance  of  the  service.  The  main  ground  on  which  this 
argument  rests  is,  that  persons  exercising  the  employment  of 
express  carriers  or  messengers  over  railroads  and  by  steam- 
boats cannot,  from  the  very  nature  of  the  case,  exercise  any 
care  or  control  over  the  means  of  transportation  which  they 
are  obliged  to  adopt;  that  the  carriages  and  boats  in  which 
the  merchandise  intrusted  to  them  is  placed,  and  the  agents 
or  servants  by  whom  they  are  managed,  are  not  selected  by 
them,  nor  subject  to  their  direction  or  supervision;  and  that 
the  rules  of  the  common  law  regulating  the  duties  and  liabili- 
ties of  carriers,  having  been  adapted  to  a  different  mode  of 
conducting  business,  by  which  the  carrier  was  enabled  to  se- 
lect his  own  servants  and  vehicles,  and  to  exercise  a  personal 
care  and  oversight  of  them,  are  wholly  inapplicable  to  a  con- 
tract of  carriage  by  which  it  is  understood  between  the  parties 
that  the  service  is  to  be  performed,  in  part  at  least,  by  means 
of  agencies  over  which  the  carrier  can  exercise  no  management 
or  control  whatever. 

"But  this  argument,  though  specious,  is  unsound.  Its  fal- 
lacy consists  in  the  assumption  that  at  common  law,  in  the 
absence  of  any  express  stipulation,  the  contract  with  an  owner 
or  consignor  of  goods  delivered  to  a  carrier  for  transportation 
necessarily  implies  that  they  are  to  be  carried  by  the  party 
with  whom  the  contract  is  made,  or  by  servants  or  agents 
under  his  immediate  direction  and  control.  But  such  is  not 
the  undertaking  of  the  carrier.  The  essence  of  the  contract 
is,  that  the  goods  are  to  be  carried  to  their  destination,  unless 
the  fulfillment  of  this  undertaking  is  prevented  by  the  act  of 
God  or  the  public  enemy.  This,  indeed,  is  the  whole  con- 
tract, whether  the  goods  are  to  be  carried  by  land  or  water, 
by  the  carrier  himself  or  by  agents  employed  by  him.  The 
contract  does  not  imply  a  personl  trust,  which  can  be  executed 
only  by  the  contracting  party  himself,  or,  under  his  super- 
vision, by  agents  and  means  of  transportation  directly  and 
absolutely  within  his  control 

"The  truth  is,  that  the  particular  mode  or  agency  by  which 
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the  service  is  to  be  performed  does  not  enter  into  the  contract 
of  carriage  with  the  owner  or  consignor.  The  liability  of  the 
carrier  at  common  law  continues  during  the  transportation 
over  the  entire  route  or  distance  over  which  he  has  agreed  to 
carry  the  property  intrusted  to  him":  BucUand  v.  Adams  Ex- 
press  Co.,  97  Mass.  130;  93  Am.  Dec.  68. 

Some  ten  years  later,  Mr.  Justice  Strong  delivered  a  very 
instructive  opinion  on  the  same  general  subject.  He  said: 
"The  exception  or  restriction  to  the  common-law  liability  in- 
troduced into  the  bills  of  lading  by  the  defendants,  so  far  as 
it  is  necessary  to  consider  it,  is,  'that  the  express  companies 
are  not  to  be  liable  in  any  manner  or  to  any  extent  for  any 
loss  or  damage  or  detention  of  such  package  or  its  contents, 
or  any  portion  thereof,  occasioned  by  fire.'  The  language  is 
very  broad,  but  it  must  be  construed  reasonably,  and  if  pos- 
sible, consistently  with  the  law.  If  construed  literally,  the 
exception  extends  to  all  loss  by  fire,  no  matter  how  occasioned, 
whether  occurring  accidentally,  or  caused  by  the  culpable 
negligence  of  the  carriers  or  their  servants,  and  even  to  all 
losses  by  fire  caused  by  willful  acts  of  the  carriers  them- 
selves. That  it  can  be  operative  to  such  an  extent  is  not 
claimed;  nor  is  it  insisted  that  the  stipulation,  though  as- 
sented to  by  the  shippers,  can  protect  the  defendants  against 
responsibility  for  failure  to  deliver  the  packages  according  to 
their  engagement,  when  such  failure  has  been  caused  by  their 
own  misconduct,  or  that  of  their  servants  and  agents.  But 
the  circuit  court  ruled  the  exception  did  extend  to  negligence 
beyond  the  carrier's  own,  and  that  of  the  servants  and  agents 
appointed  by  them  and  under  their  control;  that  it  extended 
to  losses  by  fire  resulting  from  the  carelessness  of  a  railroad 
company  employed  by  them  in  the  service  which  they  under- 
took,— to  carry  the  packages.  And  the  reason  assigned  for 
the  ruling  was,  that  the  railroad  company  and  its  employees 
were  not  under  the  control  of  the  defendants.  With  this 
ruling  we  are  unable  to  concur.  The  railroad  company,  in 
transporting  the  messenger  of  the  defendants  and  the  express 
matter  in  his  charge,  was  the  agent  of  somebody,  either  of  the 
express  companies  or  of  the  shippers  or  consignees  of  the 
property.  That  it  was  the  agent  of  the  defendants  is  quite 
clear.  It  was  employed  by  them  and  paid  by  them.  The 
service  it  was  called  upon  to  perform  was  a  service  for  the  de- 
fendants,— a  duty  incumbent  upon  them,  and  not  upon  the 
plaintiffs.    The  latter  had  nothing  to  do  with  the  employment. 


Dec.  1887.]    Transportation  Co.  v.  Bloch  Begs.  856 

It  was  neither  directed  by  them,  nor  had  they  any  control 
over  the  railroad  company  or  its  employees.  It  is  true,  the 
defendants  had  also  no  control  over  the  company  or  its  ser- 
vants, but  they  were  its  employers;  presumably  they  paid  for 
its  service,  and  that  service  was  directly  and  immediately  for 
them.  Control  of  the  conduct  of  an  agency  is  not  in  all  cases 
essential  to  liability  for  the  consequences  of  that  conduct.  If 
any  one  is  to  be  affected  by  the  acts  or  omissions  of  persons 
employed  to  do  a  particular  service,  surely  it  must  be  he  who 
gave  the  employment.  Their  acts  become  his,  because  done 
in  his  service  and  by  his  direction.  Moreover,  a  common 
carrier  who  undertakes  for  himself  to  perform  an  entire  ser- 
vice has  no  authority  to  constitute  another  person  or  corpo- 
ration the  agent  of  his  consignor  or  consignnee.  He  may 
employ  a  subordinate  agency,  but  it  must  be  subordinate  to 
him,  and  not  to  one  who  neither  employs  it  nor  has  any  right 
to  interfere  with  it. 

"If,  then,  the  Louisville  and  Nashville  Railroad  Company 
was  acting  for  these  defendants,  and  performing  a  service  for 
them  when  transporting  the  packages  they  had  undertaken  to 
convey,  as  we  think  must  be  concluded,  it  would  seem  it  must 
be  considered  their  agent.  And  why  is  not  the  reason  of  the 
rule  that  common  carriers  cannot  stipulate  for  exemption 
from  liability  for  their  own  negligence,  and  that  of  their  ser- 
vants and  agents,  as  applicable  to  the  contract  made  in  these 
cases  as  it  was  to  the  facts  that  appeared  in  the  case  of  Rail- 
road Co.  V.  Lockwoodf  The  foundation  of  the  rule  is,  that  it 
tends  to  the  greater  security  of  consignors,  who  always  deal 
with  such  carriers  at  a  disadvantage.  It  tends  to  induce 
greater  care  and  watchfulness  in  those  to  whom  an  owner  in- 
trusts his  goods,  and  by  whom  alone  the  needful  care  can  be 
exercised.  Any  contract  that  withdraws  a  motive  for  such 
care,  or  that  makes  more  probable  a  failure  to  bestow  extreme 
vigilance  and  caution  upon  the  duty  assumed,  takes  away  the 
security  of  the  consignors,  and  makes  common  carriers  more 
unreliable.  This  is  equally  true,  whether  the  contract  be  for 
exemption  from  liability  for  the  negligence  of  agencies  em- 
ployed by  the  carrier  to  assist  him  in  the  discharge  of  his 
obligations,  though  he  has  no  control  over  them,  or  whether 
it  be  for  exemption  from  liability  for  a  loss  occasioned  by  the 
carelessness  of  his  immediate  servant.  Even  in  the  latter 
case  he  may  have  no  actual  control.  Theoretically  he  has; 
but  most  frequently,  when  the  negligence  of  his  servant  oo- 
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cure,  he  is  not  at  band,  has  no  opportunity  to  give  directions, 
and  the  negligent  act  is  against  his  will.  He  is  responsible, 
because  he  has  put  the  servant  in  a  place  where  the  wrong 
could  be  done. 

"  It  is  quite  as  important  to  the  consignor  and  to  the  public 
that  the  subordinate  agency,  though  not  a  servant  under  im- 
mediate control,  should  be  held  to  the  strictest  care,  as  it  is 
that  the  carrier  himself  and  the  servants  under  his  orders 
should  be. 

'^For  these  reasons,  we  think  it  not  admissible  to  construe 
the  exception  in  the  defendants'  bills  of  lading  as  excusing 
them  from  liability  for  the  loss  of  the  packages  by  fire,  if 
caused  by  the  negligence  of  the  railroad  company  to  which 
they  confided  a  part  of  the  duty  they  had  assumed  ":  Bank  of 
Kentucky  v.  Adams  Express  Co.,  93  U.  S.  181. 

This  latter  decision,  which  we  regard  as  eminently  sound 
in  reason  and  in  law,  lays  down  the  doctrine  that  controls  the 
case  before  us. 

There  the  undertaking  on  the  part  of  the  express  companies 
was  to  carry  certain  money  from  New  Orleans,  Louisiana,  to 
Louisville,  Kentucky,  and  deliver  it  to  certain  banks  in  the 
latter  city.  The  express  messenger  placed  the  packages  of 
money  in  an  iron  safe,  and  placed  the  latter  in  an  express-car 
for  transportation  to  destination.  Thus  situated,  the  money 
was  transported  over  difierent  lines  of  railroad,  and  while 
being  carried  over  the  Louisville  and  Nashville  company's 
line,  a  trestle  gave  way  in  the  night-time,  precipitating  the 
express-car,  which  was  then  burned,  together  with  the  money. 
The  express  messenger  who  accompanied  the  money  was  ren- 
dered insensible  by  the  fall,  and  continued  so  until  the  de- 
struction was  complete. 

Thereafter  the  banks  sued  the  express  companies  in  the 
United  States  circuit  court  for  the  loss  of  the  money.  To 
these  suits  the  express  companies  interposed  the  stipulation 
against  liability  for  loss  caused  by  fire,  contained  in  their  bills 
of  lading,  as  a  complete  defense. 

The  court  charged  the  jury  that  such  stipulation  relieved 
the  defendants  from  the  loss,  if  they  and  their  messengers 
were  without  fault  or  neglect;  and  further,  that  it  was  not  ma- 
terial to  inquire  whether  or  not  the  accident  resulted  from  the 
negligence  of  the  railroad  company  and  its  agents.  In  other 
words,  the  instruction  was,  that  the  defendants  were  liable  for 
the  consequences  of  their  own  negligence  only,  and  not  for  a 
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loss  brought  about  by  the  negligence  of  the  railroad  company. 
That  instruction  was  disapproved,  and  a  contrary  doctrine 
announced  in  the  language  we  have  quoted  somewhat  at 
length. 

There  the  contract  was  for  through  transportation,  in  which 
the  defendants  were  obliged  to  use  the  vehicles  and  railroad 
lines  of  others;  so  it  is  here.  There  the  defendants  made  their 
own  employment  of  the  railroad  companies,  and  paid  them  for 
their  services;  so  it  is  here.  There  the  defendants  produced 
a  special  contract,  and  by  reason  of  it  claimed  that  they  were 
not  liable  for  a  loss  proceeding  from  the  negligence  of  the 
railroad  company;  so  it  is  in  the  case  before  us.  There  the 
railroad  company  was  held  to  be  the  agent  of  the  defendants, 
and  for  the  consequences  of  its  negligence  they  were  adjudged 
to  be  liable.    We  so  hold  and  adjudge  here. 

A  similar  question  was  made  before  the  supreme  court  of 
Illinois  in  1879.  Goods  intrusted  to  an  express  company  for 
transportation  were  destroyed  by  fire  while  in  transit  upon  a 
railroad.    The  court  said:  — 

"But  admitting  the  conditions  in  the  receipt  were  under- 
standingly  assented  to  by  the  shippers,  and  became  a  binding 
contract  between  the  parties,  still  defendant  would  be  liable 
for  the  full  value  of  the  goods  if  the  loss  was  owing  to  negli- 
gence on  the  part  of  the  railroad  company.  An  express  com- 
pany, choosing  such  a  corporation  to  do  its  business,  will  bo 
chargeable  to  the  same  extent  for  the  negligence  of  the  agent 
employed  as  if  the  contract  was  primarily  with  such  agent, 
on  the  well-recognized  principle  that  for  culpable  defects  in 
carriages  used  by  common  carriers  the  law  makes  the  carrier 
responspible":  Boscomtz  v.  Adams  Express  Co.,  93  111.  523; 
34  Am.  Rep.  197. 

To  the  same  eflfect  is  Chrisienson  v.  American  Express  Co.^ 
15  Minn.  270;  2  Am.  Rep.  122;  see  also  Empire  Transporta- 
tion Co.  v.  Wamsutta  Oil  Co.,  63  Pa.  St.  14;  3  Am.  Rep.  616. 

It  is  to  be  observed  that  all  these  decisions  from  which  we 
have  made  quotations  were  made  in  cases  against  express 
companies  whose  messengers  accompany  their  freight,  and 
not  in  cases  against  dispatch  companies  which  have  no  such 
messengers.  But  the  doctrine  therein  announced,  as  we  un- 
derstand it,  is  not  made  to  depend  in  any  sense  upon  the 
presence  of  the  messenger.  The  holding  is,  that  the  express 
company  is  responsible  for  the  negligence  of  the  other  carrier 
upon  whose  line  the  loss  or  damage  may  occur,  not  because 
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the  messenger  is  with  the  goods  at  the  time,  but  becauoc  y.^a 
other  carrier  is  the  agent  of  the  express  company. 

Express  companies  and  dispatch  companies  alike  use  the 
conveyances  of  others  in  the  performance  of  their  respective 
contracts  with  their  respective  customers;  and  they  have  pre- 
cisely the  same  relation  to  those  whose  conveyances  they  so 
use.  It  is  in  this  view  that  we  regard  those  decisions  appli- 
cable in  this  case,  and  it  is  for  the  reasons  just  stated  that  the 
text-writers  class  express  companies  and  dispatch  companies 
together. 

This  is  not  like  the  case  of  a  shipment  over  several  connect- 
ing lines  of  railroad,  where  the  company  first  receiving  the 
goods  makes  the  contract  for  itself  and  others,  and  stipulates 
that  liability  shall  fall  alone  upon  the  particular  line  in  whose 
custody  the  goods  may  be  when  loss,  if  any,  may  be  suffered. 
There  the  company  first  receiving  the  goods  is  in  fact  and  by 
the  contract  a  common  carrier  for  only  a  part  of  the  route, — 
to  the  end  of  its  own  line;  here  the  defendant  is  in  fact  and 
by  the  contract  a  common  carrier  for  the  whole  route, — from 
point  of  shipment  to  destination.  There  that  company  binds 
itself  to  the  faithful  performance  of  duty  as  a  common  carrier 
only  while  the  goods  may  remain  upon  its  line,  and  until  de- 
livered to  the  one  next  succeeding.  To  that  extent  and  for 
that  distance,  but  no  farther,  does  it  hold  itself  out  to  the  con- 
signor as  a  common  carrier.  For  the  balance  of  the  route  it 
acts  only  as  agent  of  the  other  lines.  Here  the  defendant 
holds  itself  out  to  the  consignors  as  a  common  carrier  for  the 
whole  route  and  in  its  own  name;  and  for  itself  as  principal, 
and  not  as  agent  of  any  one,  contracts  to  furnish  the  necessary 
means  of  transportation  upon  every  part  of  the  entire  journey. 
There  the  duty  of  transportation  is  divided  into  several  parts, 
and  each  company  stands  as  an  independent  carrier,  bound 
only  for  safe  carriage  over  its  own  line,  and  prompt  delivery  to 
the  next  in  succession,  or  to  the  consignees,  and  it  is  released 
from  liability  only  while  the  goods  may  be  in  custody  of  other 
lines.  Here  the  defendant  undertakes  the  whole  transporta- 
tion upon  its  own  responsibility;  and  owning  no  railroad  itself 
for  any  part  of  the  route,  it  employs  such  lines  of  others  as  it 
sees  fit  to  use.  In  making  the  contract  with  the  consignors,  it 
acts  for  itself  alone;  and  in  making  the  necessary  subcon- 
tracts with  such  railroad  lines  as  it  chooses  to  employ  for 
assistance  in  the  performance  of  its  undertaking  with  the  con- 
signors, it  again  acts  for  itself,  and  no  one  else.    And  though 


Dec.  1887.]     Transportation  Co.  v.  Bloch  Bbos.  859 

it  thus  assumes  for  itself  the  duty  of  through  transportation, 
and  selects  its  own  agencies,  it  nevertheless  attempts  to  ex- 
empt itself  absolutely  from  all  accountability  for  any  loss  that 
may  occur  during  any  part  of  the  entire  transit.  There  the 
company  first  receiving  the  goods  and  making  the  contract  for 
itself  and  other  companies  leaves  each  answerable  under  the 
law  for  any  loss  upon  its  own  line,  the  same  as  if  no  special 
contract  were  made,  and  stipulates  only  for  exemption  from 
liability  for  loss  upon  other  lines, — a  liability  which  it  could 
not  in  any  event  be  compelled  to  assume  against  its  will.  Here 
the  defendant  leaves  itself  accountable  for  no  loss  whatever 
which  may  happen  on  any  part  of  the  journey;  but  by  throw- 
ing the  whole  burden  upon  the  railroad  lines,  its  agents,  it 
seeks  to  relieve  itself  absolutely  from  even  a  possibility  of  re- 
sponsibility on  its  own  part  for  any  loss  on  any  line.  If  loss 
be  occasioned  upon  the  first  line,  or  upon  the  last  line,  or  upon 
any  intermediate  line,  the  result  is  the  same  to  the  defendant. 
It  has  positive  exemption  from  accountability  in  each  and 
every  instance,  if  its  stipulation  be  sustained.  It  assumes  the 
duty  and  receives  the  compensation  of  a  common  carrier,  but 
tries  to  throw  off  all  responsibility  attaching  to  that  relation 
and  character.  There  the  contract  is  reasonable,  and  there- 
fore lawful;  here  it  is  unreasonable,  and  therefore  unlawful. 

Manifestly,  no  one  of  several  connecting  lines  of  railroad 
would  be  permitted  to  contract  against  accountability  for  a 
loss  upon  its  own  line;  and  for  the  same  obvious  reasons,  this 
defendant,  which  makes  such  lines  its  agents  and  its  own  for 
the  purposes  of  this  transportation,  as  between  it  and  the  owner 
of  the  goods,  should  not  be  allowed  to  protect  itself  behind  the 
stipulation  presented  in  this  case.  Otherwise,  all  common 
carriers  in  the  land  which  use  the  conveyances  of  others  in 
the  transportation  of  their  freight  and  performance  of  their 
contracts  with  their  customers  may,  by  agreement,  completely 
annihilate  their  common-carrier  liability,  and  revolutionize 
the  wholesome  rule  of  law  hitherto  prevailing  upon  that  sub- 
ject. 

Owing  to  the  vast  scope  and  importance  of  the  subject,  the 
courts  and  text-writers  have  devoted  much  time  and  space  to 
the  discussion  of  the  power  and  right  of  connecting  railroad 
companies  to  limit  and  extend  their  common-law  liability  as 
common  carriers  within  and  beyond  the  termini  of  their  re- 
spective lines. 

All  authorities  are  now  agreed,  we  believe,  in  holding  that 
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the  first  of  a  number  of  successive  companies  rendering  ser- 
vice in  the  carriage  of  freight  between  distant  points  may  so 
bind  itself  to  deliver  goods  beyond  the  terminus  of  its  own  line 
as  to  become  responsible  for  their  safe  carriage  through  the 
entire  journey;  but  with  respect  to  what  is  necessary  to  con- 
stitute such  a  contract,  the  English  and  American  authorities 
are  quite  inharmonious.  The  English  rule  is,  that  the  receipt 
of  goods  marked  for  a  given  point,  without  a  positive  limita- 
tion of  responsibility,  affords  prima  facie  evidence  of  an  under- 
taking on  the  part  of  the  carrier  to  safely  transport  them  to 
their  destination,  whether  within  or  beyond  the  limits  of  its 
own  line;  while  in  America,  most  of  the  courts  regard  each 
company  as  liable  in  the  common-carrier  capacity  only  for  the 
extent  of  its  own  line,  unless  there  be  a  special  contract  to  the 
contrary.  The  latter  may  be  stated  to  be  the  American  rule, 
though  some  of  the  states,  Tennessee  among  the  number,  have 
adopted  the  English  rule,  as  more  consonant  with  sound  rea- 
son and  public  policy:  Schouler  on  Bailments  and  Carriers, 
ed.  1887,  sees.  593-598;  Lawson  on  Contracts  of  Carriers,  sees. 
235-240;  Redfield  on  Carriers,  sees.  190,  197;  Hutchinson  on 
Carriers,  sees.  145-149,  151,  152;  Louisville  etc.  R.  R.  Co.  v. 
Campbell,  7  Heisk.  253;  East  Tennessee  etc.  R.  R.  Co.  v.  Rogers^ 
6  Id.  143;  19  Am.  Rep.  589;  Western  and  Atlantic  R.  R.  Co.  v. 
McElweCy  6  Heisk.  208;  Louisville  etc.  R.  R.  Co.  v.  Weaver^  9 
Lea,  384;  42  Am.  Rep.  654. 

It  is  likewise  well  settled  that  a  common  carrier  is  not 
bound  in  law  to  transport  goods  beyond  its  terminus,  and  that 
it  may  therefore  lawfully  stipulate  that  it  shall  not  be  liable 
for  loss  after  the  goods  have  passed  beyond  the  limits  of  its 
own  line,  and  upon  the  line  of  another:  Schouler  on  Bailments 
and  Carriers,  sec.  603;  Lawson  on  Contracts  of  Carriers,  sec. 
236;  East  Tennessee  etc.  R.  R.  Co.  v.  Brumley,  5  Lea,  401;  Dilr 
lard  V.  Louisville  etc.  R.  R.  Co.,  2  Id.  288;  Memphis  etc.  R.  R, 
Co.  V.  Holloway,  9  Baxt.  188;  Louisville  etc.  R.  R.  Co.  v.  Camp- 
bell, 7  Heisk.  257. 

But  it  is  readily  seen  that  this  case  is  not  controlled  by 
either  of  those  doctrines.  It  is  not  the  case  of  a  limitation  of 
liability  to  the  line  of  the  contracting  carrier,  nor  of  an  exten- 
sion of  responsibility  beyond  the  limits  of  that  line.  On  the 
contrary,  it  is  the  case  of  a  carrier  for  the  whole  route  at- 
tempting to  relieve  itself  from  liability  upon  any  part  thereof 
because  it  has  no  conveyances  of  its  own,  and  is  compelled  to 
use  those  of  others  in  the  performance  of  its  contract  of  ship- 
ment. 
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Declining  to  lend  our  assistance  or  approval  to  such  an 
effort,  we  hold  that  the  defendant,  notwithstanding  its  stipu- 
lation, is  reponsible  for  the  consequences  of  the  negligence,  if 
any,  of  the  railroad  companies  which  it  employed  in  the  trans- 
portation of  the  goods  sued  for,  such  companies  being,  to  all 
intents  and  purposes,  its  servants  or  agents,  as  between  it  and 
the  plaintiffs. 

There  is  no  positive  proof  that  the  loss  resulted  from  the 
negligence  of  any  one.  But  such  proof  is  not  necessary  to  en- 
title plaintiffs  to  a  recovery;  for  "  where  goods  in  the  custody 
of  a  common  carrier  are  lost  or  damaged,  the  presumption  of 
law  is,  that  it  was  occasioned  by  his  default,  and  the  burden 
is  upon  him  to  prove  that  it  arose  from  a  cause  for  which  he 
was  not  responsible":  Lawson  on  Contracts  of  Carriers,  sec. 
245;  Hutchinson  on  Carriers,  sec.  764;  Schouler  on  Bailments 
and  Carriers,  sec.  439;  Memphis  etc.  R.  R.  Co.  v.  Holloway,  9 
Baxt.  188;  Dillard  v.  Lowisville  etc.  R.  R.  Co.,  2  Lea,  296;  Em- 
pire Transportation  Co.  v,  Wamsutta  Oil  Co.,  63  Pa.  St.  14;  3 
Am.  Rep.  615. 

The  defendant  assigns  as  additional  error  the  action  of  the 
court  below  in  giving  to  the  jury  certain  instructions,  and  in 
refusing  certain  requests  for  instructions,  with  respect  to  what 
was  necessary  to  constitute  the  bill  of  lading  a  contract  be- 
tween the  parties. 

Referring  to  the  bill  of  lading,  and  the  stipulation  therein, 
which  we  have  already  quoted  and  considered,  his  honor  the 
trial  judge  to  the  jury  said:  — 

"It  is  not  a  contract  between  the  parties,  unless  you  find 
that  there  is  evidence  establishing  that  plaintiffs  agreed  to 
that  stipulation. 

"Before  this  stipulation  in  the  bill  of  lading  would  be  bind- 
ing on  the  plaintiffs,  it  would  be  necessary  for  the  defendant 
to  show  that  plaintiffs'  attention  had  been  called  to  it,  and 
that  they  expressly  or  impliedly  assented  to  it.  The  fact  that 
they  accepted  the  bill  of  lading  from  the  defendant,  kept  pos- 
session of  it  without  objection,  and  introduced  it  in  evidence, 
would  not  be  sufficient,  in  my  opinion." 

This  charge  is  in  accord  with  the  uniform  holding  of  the 
supreme  court  of  Illinois,  which  requires  the  carrier  to  shovy 
affirmatively  that  the  restrictions  of  liability  claimed  by  it 
were  in  fact  known  and  assented  to  by  the  shipper:  Boscowitz 
V.  Adams  Express  Co.,  93  111.  523;  34  Am.  Rep.  191;  Field 
v.  Chicago  etc.  R.  R.  Co.,  71  Dl.  458;  Adams  Express  Co.  v. 
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HayneSf  42  Id.  89.  But  it  is  contrary  to  the  great  weight  of 
American  and  English  decisions,  which  hold  that  the  fair 
and  honest  acceptance  of  a  bill  of  lading,  without  dissent, 
raises  a  presumption  that  all  limitations  contained  therein 
were  brought  to  the  knowledge  of  the  shipper,  and  agreed  to 
by  him:  3  Wood  on  Railways,  1577,  1578,  note  2;  Lawson 
on  Contracts  of  Common  Carriers,  sec.  102;  Hutchinson  on 
Law  of  Carriers,  sec.  239;  Schouler  on  Bailments  and  Carri- 
ers, sees.  464,  465;  East  Tennessee  etc.  R.  R.  Co.  v.  Brumley,  5 
Lea,  404;  Dillard  v.  Louisville  etc.  R.  R.  Co.y  2  Id.  294. 

The  requests  for  instruction  were  in  substantial  conformity 
to  the  rule  as  announced  by  this  court  in  the  last  two  cases 
mentioned. 

This  action  of  the  court  in  giving  the  jury  improper  instruc- 
tion upon  the  one  hand,  and  in  refusing  to  give  proper  in- 
struction upon  the  other,  would  ordinarily  be  fatal,  and  afford 
ground  for  reversal;  but  it  is  not  so  in  this  case,  because  the 
error  is  immaterial.  The  matter  in  hand  was  the  stipulation 
through  which  the  defendant  sought  to  protect  itself  against 
liability.  It  has  already  been  seen  that  the  court  was  right 
in  telling  the  jury  that  such  stipulation,  though  the  contract, 
was  invalid,  because  unreasonable  and  against  public  policy. 
Therefore,  any  error  with  reference  to  what  was  necessary  to 
make  it  a  contract  was  clearly  immaterial.  Being  imma- 
terial, a  reversal  cannot  be  predicated  upon  it:  Myers  v.  Bank 
of  Tennessee,  3  Head,  331;  Steinwehr  v.  State^  6  Sneed,  587; 
Patterson  v.  Head,  1  Lea,  664. 

Affirmed. 


FoLKES,  J.,  dissented;  the  first  point  being  that  the  sabc2mrier  was  not  the 
agent  of  the  transportation  company,  and  says  in  this  connection  that  what- 
ever relation  existed  under  the  proof  in  the  record  between  the  transporta- 
tion company  and  such  sabcarrier  was  rather  one  in  which  the  carrier  was 
principal  and  the  company  its  agent,  instead  of  the  subcarrier  being  the  agent 
of  the  company,  and  argues  that  the  company  was  authorized  to  make  a  con- 
tract binding  the  subcarrier  "as  to  rate  of  freight,  and  to  safely  carry 
from  the  point  of  contact  with  "  said  company  "  to  the  point  of  destination. 
The  railroad  company  was  to  carry  on  its  own  account,  and  upon  its  own  re- 
sponsibility for  its  own  sole  compensation,"  said  company  "  being  authorized 
by  its  contract  with  the  shipper  to  select  the  route  beyond  its  terminus,  but 
when  selected,  the  railroad  became  the  carrier  for  the  shipper,  and  not  the 
agent  for  the  company  selecting  it ";  and  the  judge  adds  that  "  the  first  car- 
rier had  the  right  to  select  the  second  without  any  express  reservation. 
....  The  fact  that  the  contracting  carrier  saw  fit  to  avoid  any  question  of 
liability,  as  for  deviation  or  otherwise  in  the  selection  of  such  succeeding  car- 
rier, does  not  make  the  latter  his  agent  any  more  than  if  he  had  selected 
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TOch  carrier  without  snch  stipulation."  The  second  point  of  dissent  was, 
that  it  was  not  an  immaterial  error  to  charge  the  jury  that  the  shipper's  at- 
tention must  have  been  called  to  the  terms  contained  in  the  bill  of  lading, 
and  that  he  expressly  or  impliedly  assented  to  it,  and  that  the  fact  of  accept- 
ance  and  retaining  possession  of  the  same,  and  introducing  it  in  evidence, 
would  not  be  suflScient  to  bind  him;  and  the  judge  declares  that  "the  por- 
tion of  the  charge  which  it  ia  claimed  renders  the  above  error  innocuous  fol- 
lows immediately  "  upon  the  charge  which  is  substantially  given  above,  and 
ia  this:  "But  whether  that  be  so  or  not,  in  my  opinion  that  stipulation  ia 
rendered  void  by  the  other  stipulation  which  preceded  it,  to  the  effect  that 
the  defendant  reserved  the  right  to  forward  said  goods  by  any  railroad  line 
between  the  point  of  shipment  and  destination;  for  by  that  stipulation  it 
made  the  forwarding  carrier  its  agent,  and  the  law,  on  grounds  of  publio 
policy,  could  not  allow  it  to  stipulate  exemption  from  liability  for  the  conse- 
quences of  the  negligence  of  its  agents,  or  their  failure  to  do  their  duty  "; 
and  then  concludes  as  follows:  "How  the  portion  last  quoted  can  be  said  to 
cure  the  former,  we  are  at  a  loss  to  see,  unless  it  be  upon  the  idea  that  two 
wrongs  make  a  right,  or  the  greater  error  swallows  up  the  smaller;  for  in  my 
opinion  the  error  last  quoted  is  greater  than  the  former.  For  cases  may  be 
found  in  one  or  more  of  the  other  states  to  sanction  the  first  proposition  as  to 
mutuality  of  contract  being  manifest  by  the  signature  of  the  shipper;  but  we 
know  of  no  case  and  no  principle  of  law  that  justifies  the  latter  propo- 
eitioo."  The  third  point  taken  up  in  the  dissenting  opinion  is,  that  "it  Ls 
too  well  settled  now  to  admit  of  controversy  that  a  carrier  receiving  freigtit 
for  a  point  beyond  its  terminus  may  stipulate  for  exemption  from  liability 
for  loss,  however  occurring,  on  another  and  distinct  line,  where  the  carriage 
to  point  of  destination  renders  necessary  the  employment  of  several  lines,  and 
where  a  reduced  or  guaranteed  through  rate  is  the  consideration  for  such 
stipulation";  citing  Railroad  v.  Brumley,  5  Lea,  401;  Dillard  v.  Lotdsmlle  etc. 
R.  R.  Co.,  2  Id.  288;  Louisville  etc.  R.  R.  Co.  v.  Campbell,  7  Heisk.  257;  M.  Ji 
C.  R.  R.  V.  HoUoway,  9  Baxt.  188;  and  continuing,  the  judge  adds:  "But  it 
is  said  that  while  this  is  so  as  to  one  railroad  company  receiving  freight  to  be 
■hipped  beyond  its  road,  the  rule  does  not  apply  to  a  dispatch  company  or 
an  express  company.  To  this  we  answer,  that  upon  principle  there  can  be 
no  such  distinction.  The  rule  as  announced  is  one  applied  to  common  car- 
riers; for  as  to  a  private  carrier,  he  can  make  his  own  contract,  and  always 
could."  The  dissenting  judge  then  holds  that  dispatch  or  express  companies 
are  common  carriers,  citing  the  unreported  case  of  OweU  v.  AdarM  Express 
Co.,  1  Cent.  L.  J.  186,  cited  by  Judge  Cooper,  2  Lea,  288,  and  also  Southern 
Express  Co.  v.  Wormach,  1  Heisk.  265.  The  case  of  Bank  of  Kentucky  v. 
Adams  Express  Co.,  93  U.  S.  177,  ia  then  distinguished,  and  the  conclusion 
reached  that  "  this  case  does  not  decide  that  the  express  company  who  is  by 
contract  authorized  to  deliver  freight  to  another  express  company  or  to  a 
railroad  after  the  terminus  of  the  express  line  is  reached  may  not  stipulate 
tor  exemption  from  loss  caused  by  such  other  express  company  or  railroad," 
It  is  then  argued  that  the  same  rule  as  to  making  contracts  for  exemption  ap- 
plies to  dispatch  companies;  and  in  support  of  this  last  statement  the  case  of 
Southern  Express  Co.  v.  Olenn,  16  Lea,  472,  ia  relied  on.  It  is  also  declared 
that  freight  lines  should  be  put  on  the  same  footing  aa  railroads  with  refer- 
ence to  their  contracts  as  common  carriers,  and  the  case  of  Insurance  Co.  ▼. 
Railroad  Co.,  104  U.  S.  146,  is  cited.  The  judge  further  says:  "  All  the  case* 
referred  to  in  the  majority  opinion  recognize  the  dispatch  companies  aa  com- 
jnon  carriers  in  the  fullest  awise  of  the  term,  and  make  no  such  distlnctloa 
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as  is  established  here.  They  recognize  the  right  of  snch  companies  to  make 
the  same  contracts,  and  apply  the  same  rules  and  principles  in  determining 
their  liability  —  no  more  and  no  less  —  that  is  applied  to  ordinary  railroad 
companies";  citing  Robinaon  v.  Merchants'  Dispatch  Transportation  Co.,  45  Iowa, 
470;  Stewart  v.  MerchatUs'  Dispatch  Transportation  Co.,  47  Id.  229;  Bancrqfl 
V.  Merchants'  Dispatch  Transportation  Co.,  47  Id.  262;  Merchants'  Dispatch 
Trajuportation  Co.  v.  Bolles,  80  HI.  473;  Merchants'  Dispatch  Transportation 
Co.  V,  Leysor,  89  Id.  43.  The  following  cases,  in  addition  to  those  noticed  in 
this  abstract  of  the  dissenting  opinion,  are  cited:  Illinois  Cent.  B.  B.  Co.  v. 
Frankenburg,  64  111.  88;  Evans  etc.  B.  B.  v.  Androscoggin  Mill,  22  Wall.  594; 
Taylor  v.  Little  Roch  etc.  B.  B.,  32  Ark.  393;  Buckland  v.  Adams  Express  Co., 
97  Mass.  120;  Christenson  v.  American  Express  Co.,  15  Minn.  270. 

Common  Cakrier  mat  by  Express  Contract  Limit  his  Common-law 
LiABiLiTT  as  to  all  losses  except  those  arising  ont  of  his  own  neglig^^nce,  the 
exception  being  made  on  the  ground  of  public  policy:  Pennsylvania  etc.  B.  B. 
Co.  V.  Baiordon,  119  Pa.  St.  577;  4  Am.  St  Rep.  670.  Notice  or  entry  on 
receipt  or  ticket  is  not  of  itself  express  contract  which  will  limit  carrier's  lia- 
bility: SotaJiem  Express  Co.  v.  Newby,  36  Ga.  635;  91  Am.  Dec.  738. 

Express  Companies  are  Common  Carriers:  Southern  Express  Co.  v. 
NetOty,  36  Ga.  635;  91  Am.  Dec.  783, 

BuBiiEN  OF  Pro  VINO  Absence  of  Neolioencb  is  on  Carrier:  Lindsley 
T.  Chicago  etc.  B'y  Co.,  36  Minn.  539;  1  Am.  St.  Rep.  692,  and  note;  Pensyl- 
etc.  B.  B.  Co.  V.  Baiordon,  119  Pa.  St.  677;  4  Am.  St  Bep.  670. 
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L86  Tennessee,  695.  j 

Bioar  OF  Action  for  Damages  against  Telegraph  Company  exists  in 
behalf  of  person  to  whom  telegram  is  sent  for  his  personal  benefit,  when 
through  negligence  of  the  company  the  telegram  is  not  promptly  trans- 
mitted and  delivered. 

Dajcaoes  where  Telegram  Negligently  Failed  to  ua  Oblivered  is 
FOR  Personal  Benefit  of  Receiver,  and  does  not  Involve  Qites> 
TION  OF  Pecuniary  Loss.  — Where  a  telegram  was  sent  to  a  sister,  con- 
taining information  of  the  serious  illness  of  her  brother,  and  subsequently 
another  one  was  sent  informing  her  of  his  death,  and  by  reason  of  the 
negligence  of  the  company  was  not  promptly  delivered,  and  the  brother 
was  deprived  of  that  attention  at  her  hands  which  he  would  have  received 
but  for  snch  negligence,  and  she  is  in  consequence  unable  to  make  pre- 
parations for  his  funeral,  she  is  entitled  to  damages  for  the  wrong  and 
injury  done  to  her  affections  and  feelings. 

Telegraph  Company  is  Liable  in  Damages  to  the  party  aggrieved  under 
sections  1541  and  1542  of  the  Teimessee  code,  and  the  act  does  not  dis- 
criminate between  messages  appertaining  to  nfiatters  pecuniary  merely, 
and  those  where  a  telegram  is  sent  for  the  receiver's  personal  benefit 

John  D.  Martin,  for  the  plaintiff. 
7W2«y  and  Wright^  for  the  defendant. 
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Caldwell,  J.  This  suit  was  brought  in  the  circuit  court  at 
Memphis,  by  Mrs.  Jennie  H.  Wadsworth  and  her  husband, 
T.  J.  Wadsworth,  against  the  Western  Union  Telegraph  Com- 
pany for  failing  to  promptly  deliver  to  her  the  following  tele- 
graphic messages: — 

"  Memphis,  October  2, 1887. 
"  To  Mrs.  T.  J.  Wadsworth,  Byhalia,  Miss. 

"Your  brother,  Billie  Howell,  is  in  a  dving  condition  at  105 
Jefferson  Street.  R.  c.  Walden." 

"  Memphis,  October  3,  1887. 
"To  Mrs.  T.  J.  Wadsworth,  Byhalia,  Miss. 

"Mr.  Howell  died  this  morning.  Advise  us  what  to  do. 
Will  look  for  some  one  on  morning  train. 

"R.  C.  Walden." 

It  is  averred  in  the  declaration  that  Byhalia  is  about  twenty- 
eight  miles  from  Memphis,  and  that  the  two  places  are  con- 
nected by  direct  line  of  telegraphic  wire  and  railroad;  that 
Billie  Howell,  a  brother  of  Mrs.  Wadsworth,  one  of  the  plain- 
tiffs, was  "seized  with  a  mortal  malady,"  in  the  city  of  Mem- 
phis, on  the  second  day  of  October,  1887,  and  that  at  about 
the  hour  of  seven  o'clock,  p.  m.,  of  that  day,  R.  C.  Walden,  "a 
friend  of  the  family,"  presented  to  the  defendant  the  former 
of  the  messages  just  set  out,  written  upon  one  of  its  day,  or 
full-rate,  blanks,  and  that  it  was  accepted  by  the  defendant 
for  immediate  transmission  and  delivery  to  her;  that  through 
the  gross,  wanton,  and  reckless  negligence  of  the  defendant, 
and  in  palpable  violation  of  its  duty,  the  message  was  by 
the  defendant  detained,  and  not  delivered  until  about  11:30 
o'clock,  A.  M.,  of  the  next  day,  and  several  hours  after  the 
death  of  Howell;  that  he  died  about  6:30  o'clock,  a.  m.,  on  the 
3d  of  October,  1887,  and  a  few  moments  thereafter  the  second 
of  said  telegrams  was  presented  and  accepted  for  immediate 
transmission  and  delivery,  as  was  the  other  one,  and  that, 
through  the  same  gross,  wanton,  and  reckless  negligence  of 
the  defendant,  this  second  message  was  detained,  and  not  de- 
livered by  the  defendant  until  about  the  same  time  the  other 
one  was  delivered;  that  by  reason  of  this  negligence  and 
breach  of  duty  on  the  part  of  the  defendant,  Mrs.  Wadsworth 
was  prevented  from  attending  her  dying  brother,  and  minis- 
tering to  him  in  his  last  hours,  and  also  from  making  desired 
preparations  for  his  interment;  that  the  messages  were  sent 
at  her  expense,  and  that  she  paid  full  toll  therefor,— "to  her 
damage  ten  thousand  dollars." 
Am.  St.  Bep.,  Vol.  VL— 65 
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Demurrer  was  Bustained,  and  the  Buit  dismissed.  PlaiDtiffs 
have  appealed  in  error. 

The  first  assignment  of  demurrer  is,  that  the  declaration 
shows  no  cause  of  action,  in  that  it  avers  no  pecuniary  dam- 
age or  personal  injury;  that  mental  suffering,  unaccompanied 
by  pecuniary  injury,  will  not  sustain  an  action. 

Clearly  the  declaration  discloses  a  case  for  some  damage; 
and  to  this  extent,  it  must  be  conceded,  the  action  in  sustain- 
ing the  demurrer  was  erroneous. 

The  messages  in  question  were  couched  in  decent  language, 
and  were  lawful  in  their  purposes.  Such  being  true,  Walden 
had  a  legal  right  to  send  them,  and  Mrs.  Wadsworth  a  legal 
right  to  receive  them;  and  it  was  the  plain  duty  of  the  de- 
fendant to  deliver  them  promptly.  Its  dereliction  of  duty  and 
violation  of  her  legal  right,  as  averred  in  the  declaration  and 
confessed  in  the  demurrer,  unquestionably  gave  her  a  right  of 
action.  "Every  infraction  of  a  legal  right,  in  contemplation 
of  law,  causes  injury.  This  is,  practically  and  legally,  an  in- 
controvertible proposition.  If  the  infraction  is  established, 
the  conclusion  of  damages  inevitably  follows":  1  Sutherland 
on  Damages,  2. 

But  the  question  most  debated  at  the  bar  by  learned  coun- 
sel, and  the  one  of  most  importance  and  interest  in  this  case, 
is,  whether  or  not  injury  to  the  feelings,  anguish  and  pain  of 
mind,  occasioned  by  the  defendant's  breach  of  duty  to  Mrs. 
Wadsworth,  can  be  regarded  as  an  element  of  damage  under 
the  law. 

In  actions  for  personal  injury,  the  general  rule,  which  is  too 
familiar  to  admit  of  citations  of  authority  to  sustain  it,  is,  that 
both  bodily  pain  and  mental  suffering  connected  therewith  are 
to  be  considered  by  the  jury  in  estimating  the  amount  of  damage 
sustained  and  the  sum  to  be  recovered  by  the  plaintiff.  Upon 
the  latter  element,  it  is  very  truthfully  and  appropriately  re- 
marked by  a  learned  author  that  "  the  mind  is  no  less  a  part 
of  the  person  than  the  body,  and  the  sufferings  of  the  former 
are  sometimes  more  acute  and  lasting  than  those  of  the  latter. 
Indeed,  the  sufferings  of  each  frequently,  if  not  usually,  act 
reciprocally  on  the  other":   3  Sutherland  on  Damages,  260. 

After  laying  down  the  rule  as  we  have  stated  it  to  be,  and 
citing  some  of  the  very  many  decisions  adopting  it,  Mr.  Wood 
says:  "  But  we  do  not  apprehend  that  the  rule  has  any  Buch 
force  as  to  enable  a  person  to  maintain  an  action  where  the 
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only  injury  is  mental  suffering,  as  might  be  thought  from  a 
reading  of  the  loose  dicta  and  statements  of  the  court  in  some 
of  the  cases.  So  far  as  I  have  been  able  to  ascertain  the  force 
of  the  rule,  the  mental  suffering  referred  to  is  that  which  grows 
out  of  the  sense  of  peril,  or  the  mental  agony  at  the  time  of 
the  happening  of  the  accident,  and  that  which  is  incident 
to  and  blended  with  the  bodily  pain  incident  to  the  injury, 
and  the  apprehension  and  anxiety  thereby  induced":  Wood's 
Mayne  on  Damages,  74,  note. 

On  the  same  subject  Mr.  Cooley  says:  "But  in  this  country 
as  well  as  in  England,  the  ground  of  the  recovery  must  be 
something  besides  an  injury  to  the  feelings  and  affections  or  a 
loss  of  the  pleasure  and  comfort  of  the  society  of  the  person 
killed;  there  must  be  a  loss  to  the  claimant  that  is  capable  of 
being  measured  by  a  pecuniary  standard":  Cooley  on  Torts, 
271. 

These  are  the  strongest  statements  of  the  rule  contended  for 
by  the  defendant  which  we  have  seen;  and  to  them  we  give 
our  full  approval  when  applied  to  the  class  of  cases  with  re- 
spect to  which  they  are  made.  But  they  are  applicable  pecu- 
liarly, not  to  say  exclusively,  to  actions  for  injury  to  the  person, 
where  physical  injury  is  the  sole  ground  of  the  action,  and 
without  which  the  action  will  not  lie  at  all. 

This,  however,  is  an  action  on  the  facts  of  the  case,  which  is 
permissible  under  our  code,  and  may  include  all  matters  em 
braced  in  an  action  ex  delicto,  and  also  those  proper  to  be 
considered  in  an  action  ex  contractu. 

The  plaintiff,  having  a  clear  right  of  action  for  some  dam- 
age, as  we  have  already  seen,  may  maintain  her  action,  and 
recover  all  the  damage  she  may  show  herself  to  have  sustained 
by  reason  of  the  wrongful  act  of  the  defendant;  and  in  ascer- 
taining the  amount  thereof,  all  proven  elements  of  damage 
admissible  in  either  form  of  action  are  for  the  consideration  of 
the  jury. 

In  an  action  for  tort,  the  injured  party  may  recover  such 
damages  as  result  proximately  and  naturally  from  the  wrong- 
ful act  of  the  defendant,  and  also  exemplary  damages  where 
the  act  was  done  with  malice,  or  under  circumstances  of  ag- 
gravation; and  in  an  action  for  a  breach  of  contract,  the  meas- 
ure of  the  damages  recoverable  is  generally  the  loss  which 
the  contracting  parties,  with  all  the  facts  before  them,  would 
have  contemplated  as  flowing  directly  from  its  breach:  2 
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Thompson  on  Negligence,  849;  Gray's  Communications  by 
Telegraph,  146. 

The  latter  author,  on  the  next  page,  says:  "Neither  in  an 
action  of  tort  nor  in  one  of  contract  can  a  party  recover  dam- 
ages for  mental  anguish  alone;  he  can  recover  such  damages, 
in  consonance  with  the  foregoing  rules,  at  least  only  where  he 
is  entitled  to  recover  some  damage  on  another  ground." 

There  is  a  large  class  of  actions  for  tort  in  which  substan- 
tial recoveries  are  authorized  and  sustained  for  injury  to  the 
feelings  of  the  person  suing,  when  the  other  damage  is  nomi- 
nal merely.  As  instances  of  such  actions,  we  mention  the 
case  of  a  husband  suing  for  an  injury  to  his  wife,  or  for  se- 
ducing or  enticing  her  away  from  him,  and  that  of  a  parent 
suing  for  the  seduction  of  a  daughter.  In  all  of  these  cases 
the  main  element  of  damage,  the  real  injury  sustained,  is 
the  wound  to  the  feelings, — the  loss  of  service  upon  which  the 
actions  are  technically  based  being  but  a  legal  fiction,  and 
more  imaginary  than  real:  Love  v.  Masoner,  6  Baxt.  27;  Par- 
her  V.  Meek,  3  Sneed,  30;  Maguinay  v.  Saudek,  5  Id.  147;  Coo- 
ley  on  Torts,  224,  226,  231;  3  Sutherland  on  Damages,  744. 

With  respect  to  actions  for  breach  of  contract,  Mr.  Suther- 
land asks  the  question:  "May  damages  for  breach  of  contract 
include  other  than  pecuniary  elements?"  and  then  he  pro- 
ceeds to  say:  "In  actions  upon  contract,  the  losses  sustained 
do  not,  by  reason  of  the  nature  of  the  transactions  which  they 
involve,  embrace  ordinarily  any  other  than  pecuniary  ele- 
ments. There  is,  however,  no  reason  why  other  natural  and 
direct  injuries  might  not  justify  and  require  compensation. 
Contracts  are  not  often  made  for  a  purpose  the  defeating  or 
impairing  of  which  can,  in  a  legal  sense,  inflict  a  direct  and 
natural  injury  to  the  feelings  of  the  injured  party.  A  breach 
of  promise  of  marriage  is  an  instance  of  such  a  contract,  and 
such  considerations  enter  into  the  estimate  of  the  damages. 
The  action  for  such  a  cause  is  often  referred  to  as  an  excep- 
tional action.  In  a  certain  sense  it  is  so;  but  in  the  particu- 
lar action  under  consideration  it  is  only  peculiar.  It  is  an 
action  upon  contract,  and  the  damages  allowed  are  such  as, 
considering  the  nature  and  benefits  of  the  thing  promised, 
will  be  adequate  compensation":  1  Sutherland  on  Damages, 
156,  157. 

To  further  illustrate  and  answer  his  question,  the  same 
author  says:  "Where  a  contract  is  made  to  secure  exemp- 
tion trom  a  particular  inconvenience  or  annoyance,  or  to 


April,  1888.]   Wadsworth  v.  Westeen  Union  Tel.  Co. 

confer  a  particular  enjoyment,  the  breach,  bo  far  as  it  disap- 
points in  respect  to  that  purpose,  may  give  a  riglit  to  damages 
appropriate  to  the  objects  of  the  contract":  1  Sutherland  on 
Damages,  157,  158. 

These  are  but  illustrations  and  applications  of  the  general 
rule,  which  we  have  already  stated,  for  the  estimation  of  dam- 
ages in  actions  for  breach  of  contract.  They  serve  the  pur- 
pose of  showing  that  in  the  ordinary  contract  only  pecuniary 
benefits  are  contemplated  by  the  contracting  parties,  and  that 
therefore  the  damages  resulting  from  the  breach  of  such  a 
contract  must  bo  measured  by  pecuniary  standards;  and  that 
where  other  than  pecuniary  benefits  are  contracted  for,  other 
than  pecuniary  standards  will  be  applied  in  the  ascertainment 
of  the  damages  flowing  from  the  breach. 

The  case  before  us  (so  far  as  it  is  an  action  for  breach  of 
contract)  is  subject  to  the  same  general  rule,  and  the  defend- 
ant is  answerable  in  damages  for  the  breach  according  to  the 
nature  of  the  contract,  and  the  character  and  extent  of  the 
injury  sufiered  by  reason  of  its  non-performance. 

The  messages  were  sent  for  a  particular  purpose,  which  was 
disclosed  upon  their  faces,  and  of  which  the  defendant  had 
full  notice.  That  purpose  was  not  of  a  pecuniary  nature. 
There  was  no  ofier  or  instruction  to  buy  or  sell  anything, — 
no  proposition  or  promise  with  respect  to  any  business  trans- 
action. 

The  messages  were  of  far  greater  importance  to  the  receiver 
than  any  of  these.  Her  brother  was  lying  at  the  point  of 
death,  in  easy  reach  of  her.  It  was  information  of  this  fact 
that  the  defendant  first  undertook  to  convey  to  her  for  a  stipu- 
lated sum,  and  which,  if  conveyed  promptly,  would  have 
enabled  her  to  be  with  him  in  his  last  moments,  and  would 
have  saved  her  the  injury  of  which  she  complains. 

Then  her  brother  died  away  from  her;  his  body  needed  her 
attention,  and  would  have  received  it,  as  averred,  if  the  de- 
fendant had  done  its  duty.  It  was  intelligence  of  the  death 
which  the  defendant  agreed,  in  the  second  place,  to  communi- 
cate to  her. 

The  messages  were  proper  in  language,  and  lawful  in  pur- 
pose. She  was  entitled  to  the  information  they  contained, 
and  to  whatever  benefits  that  information  would  have  con- 
ferred upon  her,  even  though  such  benefits  be  mainly  or  alto- 
gether to  the  feelings  and  afiections.  The  defendant  contracted 
that  she  should  have  those  benefits,  and  that  she  should  be 
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spared  whatever  pain  and  anguish  such  information,  promptly 
conveyed,  would  prevent. 

By  all  the  authorities,  including  our  code,  it  was  the  duty 
of  the  defendant  to  transmit  and  deliver  these  messages  "cor- 
rectly and  without  unreasonable  delay,"  and  in  failing  to  do 
so,  it  became  responsible  for  all  loss  or  injury  occasioned 
thereby:  Code  (M.  &  V.),  sees.  1541,  3542;  Marr  v.  Western 
Union  Tel.  Co.,  85  Tenn.  529;  Gray  on  Communications  by 
Telegraph,  sees.  81,  82,  et  seq.;  Cooley  on  Torts,  646,  647; 
"Wharton  on  Negligence,  sec.  767;  3  Sutherland  on  Damages, 
298-300;  Shearman  and  RedJBeld  on  Negligence,  sec.  605. 

This  rule  of  damages  is  enforced  by  the  supreme  courts  of 
Georgia,  Virginia,  and  other  states,  even  where  the  message  is 
in  cipher:  Western  Union  Tel.  Co.  v.  Fatman,  73  Ga.  285;  54 
Am.  Rep.  877;  Western  Union  Tel.  Co.  v.  Reynolds,  77  Va.  173; 
46  Am.  Rep.  715,  and  reporter's  note  at  end  of  case. 

It  is  that  most  of  the  adjudged  cases  in  which  telegraph 
companies  have  been  required  to  respond  in  damages  for  their 
negligence  have  involved  questions  of  pecuniary  loss;  but  we 
cannot  agree  that,  for  that  reason,  the  liability  should  attach 
and  be  enforced  in  such  cases  only. 

Telegraphy  is  of  comparatively  recent  origin;  and  the  law 
concerning  the  duties  and  liabilities  of  telegraph  companies 
has  hardly  passed  its  infancy,  and  cannot  be  expected,  at  so 
early  a  day  in  its  history,  to  be  settled,  even  in  its  important 
parts,  by  a  long  line  of  concurring  decisions. 

In  addition  to  this,  it  is  but  reasonable  to  presume  that  such 
a  flagrant  breach  of  plain  obligation,  with  respect  to  matters 
so  near  the  heart  and  so  accustomed  to  the  respect  of  all 
mankind  as  is  here  averred,  has  but  seldom  occurred,  and 
therefore  has  but  seldom  been  brought  to  the  attention  of  the 
courts  of  the  country. 

To  hold  that  the  defendant  is  not  liable  in  this  case  for  the 
wrong  and  injury  done  to  the  feelings  and  affections  of  Mrs. 
Wadsworth  by  its  default  would  be  to  disregard  the  purpose 
of  the  telegrams  altogether,  and  to  violate  that  rule  of  law 
which  authorizes  a  recovery  of  damages  appropriate  to  the 
objects  of  the  contract  broken;  and  furthermore,  such  a  hold- 
ing would  justify  the  conclusion  that  the  defendant  might 
with  impunity  have  refused  to  receive  and  transmit  such  mes- 
sages at  all;  and  that  it  has  the  right  in  the  future  to  do  as  it 
has  done  in  this  case,  or  at  least  that  it  cannot  be  required  to 
respond  in  damages  for  doing  so. 
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To  such  a  result  we  think  no  court  should  suhmit.  The 
telegraph  company  is  the  servant  rather  than  the  master  of  its 
patrons.  It  is  their  prerogative  to  determine  what  messages 
they  will  present,  and  so  they  are  lawful,  it  is  bound  by  law, 
upon  payment  of  its  toll,  to  transmit  and  deliver  them  cor- 
rectly and  promptly.  It  has  no  right  to  say  what  is  important 
and  what  is  not,  what  will  be  profitable  to  the  receiver  and 
what  will  not,  what  has  a  pecuniary  value  and  what  has 
not;  but  its  single  and  plain  duty  is  to  make  the  transmis- 
sion and  delivery  with  promptitude  and  accuracy.  When 
that  is  done,  its  responsibility  is  ended;  when  it  is  omitted 
through  negligence,  the  company  must  answer  for  all  injury 
resulting,  whether  to  the  feelings  or  to  the  purse,  —  one  or 
both,  —  subject  alone  to  the  proviso  that  the  injury  be  the 
natural  and  direct  consequence  of  the  negligent  act. 

Continuing  the  discussion,  and  as  illustrative  of  his  position 
as  to  the  allowance  or  non- allowance  of  a  recovery  for  injury 
to  the  feelings,  Mr.  Wood  says  that  an  action  will  not  lie  for 
"  charging  a  lady  with  being  a  prostitute,  or  a  gentleman  with 
being  a  scoundrel,  a  black-leg,  a  cheat,"  etc.,  unless  the 
charge  be  productive  of  some  special  damages  apart  from 
mental  anguish  occasioned  thereby:  Wood's  Mayne  on  Dam- 
ages, 75. 

This  is  conceded  to  be  true  at  common  law,  because,  as  stated 
by  the  same  author,  such  offenses  are  not  by  the  common  law 
crimes  in  the  legal  sense.  But  if  by  statute  the  making  of 
such  charges  be  rendered  actionable  per  se,  and  the  injured 
party  in  that  way  get  a  standing  in  court,  a  recovery  may  be 
had  for  all  damages  sustained,  including  mental  suffering. 

In  this  connection,  and  in  addition  to  what  has  already 
been  said  with  regard  to  the  right  of  action  growing  out  of  the 
defendant's  breach  of  duty,  it  is  to  be  observed  that  we  have  a 
Btatute  which  expressly  confers  the  right  of  action.  Section 
1541  of  our  code  requires  telegraph  companies  to  transmit  and 
deliver  all  proper  messages  "  correctly  and  without  unreason- 
able delay";  and  for  a  failure  to  do  so,  the  defaulting  com- 
pany is,  by  section  1542,  declared  to  be  "liable  in  damages  to 
the  party  aggrieved." 

The  language  of  each  section  is  general,  broad,  and  compre- 
hensive. The  act  does  not  discriminate  between  messages 
appertaining  to  matters  pecuniary  merely  and  those  having 
reference  to  matters  of  a  domestic  nature,  as  are  those  now 
before  us.     On  the  contrary,  all  must  be  transmitted  and  de- 
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llvered  alike.  The  obligation  upon  the  company  is  the  same 
in  the  one  class  of  cases  as  in  the  other;  and  if  default  occur, 
the  remedy  is  the  same  for  one  person  that  it  is  for  another 
person. 

There  is  no  discrimination  with  respect  to  the  nature  of  the 
messages  to  be  conveyed,  nor  is  there  any  discrimination  with 
respect  to  the  nature  of  the  damages  to  be  recovered  for  the 
company's  default.  One  section  imposes  a  general  duty,  and 
the  other  gives  a  universal  right  of  action  for  the  breach  of 
that  duty.  And  of  necessity  the  nature  and  amount  of  dam- 
ages recoverable  in  each  particular  case  are  to  be  determined 
by  the  character  of  the  message  and  the  extent  of  the  injury 
caused  by  the  defendant's  default. 

It  is  true  that  the  "  oflScer  or  agent "  of  the  company  who 
willfully  violates  any  of  the  provisions  of  section  1541  is,  by 
section  1542,  declared  to  be  "  guilty  of  a  misdemeanor,"  but 
that  does  not  take  the  place  of  or  diminish  the  civil  liability. 
Both  remedies  are  expressly  given,  and  neither  is  exclusive  or 
in  lieu  of  the  other.  The  offending  officer  or  agent  is  guilty 
of  a  misdemeanor,  and  he  and  the  company  are  "  also  liable 
in  damages  to  the  aggrieved  party." 

The  question  with  respect  to  the  measure  of  damages  in  a 
case  like  this,  though  not  of  frequent  occurrence  heretofore,  is 
not  entirely  new,  nor  is  the  view  we  have  expressed  without 
express  authority  to  sustain  it. 

Shearman  and  Redfield  say:  "In  case  of  delay  or  total  fail- 
ure of  delivery  of  messages  relating  to  matters  not  connected 
with  business,  such  as  personal  or  domestic  matters,  we  do 
not  think  that  the  company  in  fault  ought  to  escape  with 
mere  nominal  damages  on  account  of  the  want  of  strict  com- 
mercial value  in  such  messages.  Delay  in  the  announcement 
of  a  death,  an  arrival,  the  straying  of  a  child,  and  the  like, 
may  often  be  productive  of  an  injury  to  the  feelings  which 
cannot  easily  be  estimated  in  money,  but  for  which  a  jury 
should  be  at  liberty  to  award  fair  damages.  Yet  in  such 
cases  the  damages  should  not  be  enhanced  by  evidence  of  any 
circumstances  which  could  not  reasonably  have  been  antici- 
pated as  probable  from  the  language  of  the  written  message": 
Shearman  and  Redfield  on  Negligence,  sec.  605,  p.  662. 

To  the  same  effect  are  the  following  cases:  So  Relle  v. 
Western  Union  Tel.  Co.,  55  Tex.  303;  40  Am.  Rep.  805;  Gu{f 
etc.  B'y  Co.  V.  Levy,  59  Tex.  542;  46  Am.  Rep.  269;  Sttiart  v. 
Western  Union  Tel.  Co.,  66  Tex.  580;  59  Am.  Rep.  623. 
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In  the  first  of  these  cases  the  telegraph  company  was  held 
to  be  liable  to  So  Relle  for  injury  to  his  feelings,  caused  by 
its  failure  to  promptly  transmit  and  deliver  to  him  a  telegram 
announcing  the  death  of  his  mother,  whereby  he  was  pre- 
vented from  attending  her  funeral. 

Levy's  case  is  properly  reported  in  the  head-note,  which  is 
as  follows:  — 

"The  plaintiff  delivered  to  the  defendant,  a  railway  com- 
pany operating  a  telegraph,  a  message  on  Sunday,  announcing 
the  death  of  his  wife  and  child  to  his  father,  and  requesting 
him  to  come  to  him.  The  defendant  negligently  failed  to  de- 
liver the  message  until  the  next  day,  too  late  for  the  funeral. 
Held,  that  the  plaintiff  was  entitled  to  recover,  and  that  ex- 
emplary damages  were  proper." 

In  the  other  case,  Stuart  sued  the  defendant  for  the  non- 
delivery of  a  telegram,  whereby  he  was  prevented  from  seeing 
his  brother  in  his  last  illness,  and  being  present  at  his  funeral. 
Compensation  for  injury  to  the  feelings  was  allowed,  and  a 
judgment  for  two  thousand  five  hundred  dollars  was  sustained. 

The  father  of  the  plaintiff  in  the  Levy  case  just  mentioned 
also  brought  suit  for  the  negligent  failure  of  the  company  to 
deliver  to  him  his  son's  telegram.  The  court  held  that  he 
(the  father)  could  not  recover  for  mental  sufiering,  because 
he  averred  no  actual  damage  to  sustain  his  action;  and  in 
this  decision  So  Belle's  case  was  disapproved  to  the  extent 
that  it  was  supposed  to  authorize  a  recovery  for  injury  to  the 
feelings  only:  Gulf  etc.  Ry  Co.  v.  Levy,  59  Tex.  663;  46  Am. 
Rep.  278. 

These  four  are  the  only  cases  bearing  upon  the  exact  ques- 
tion under  consideration  which  we  have  been  able  to  find, 
or  to  which  our  attention  has  been  called  by  counsel. 

Then,  upon  what  we  regard  as  sound  reason,  public  policy, 
and  authority  as  well,  we  are  constrained  to  differ  with  his 
honor  the  circuit  judge,  and  hold  that  the  first  ground  of  de- 
murrer is  not  well  taken  in  any  particular. 

That  the  amount  of  damages  allowable  in  such  a  case  as 
this  is  not  capable  of  easy  and  accurate  mathematical  com- 
putation is  freely  conceded;  but  that  should  not  be  a  sufficient 
reason  for  refusing  or  defeating  the  right  of  action  altogether; 
for  the  same  objection  may  be  urged  with  the  same  force  in 
all  cases  where  mental  and  bodily  sufiering  are  treated  as 
proper  elements  of  damage. 

It  is  very  appropriately  said,  however,  in  the  conclusion  of 
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the  opinion  in  So  Relle's  case,  that  "great  caution  should  bo 
observed  in  the  trial  of  cases  like  this,  as  it  will  be  bo  easy 
and  natural  to  confound  the  corroding  grief  occasioned  by  the 
loss  of  the  parent  or  other  relative  with  the  disappointment 
and  regret  occasioned  by  the  fault  or  neglect  of  the  company; 
for  it  is  only  the  latter  for  which  a  recovery  may  be  had,  and 
the  attention  of  juries  might  well  be  called  to  that  fact." 

Nor  do  we  think  the  suggestion  that  the  decision  we 
are  making  may  encourage  the  bringing  of  other  suits  of  a 
similar  nature  is  of  very  great  moment  as  a  matter  for  the 
consideration  of  the  court  in  its  endeavor  to  reach  a  just  and 
sound  conclusion. 

It  is  rather  to  be  hoped  that  instances  of  such  dereliction  of 
plain,  easy,  and  important  duty  have  not  been  very  numerous 
in  the  past,  and  that  they  will  seldom  transpire  in  the  future. 

The  other  ground  of  demurrer  is,  that  the  plaintiffs  cannot 
maintain  this  action  for  want  of  privity  of  contract  between 
them  and  the  defendant.    This  ground  is  also  bad. 

The  question  is,  whether  a  person  to  whom  a  telegraphio 
message  is  directed  has  a  right  of  action  against  the  com- 
pany for  its  negligent  delay  or  non-delivery  of  the  message. 

"  In  England,  this  question  is  undoubtedly  answered  in  the 
negative.  In  America,  on  the  other  hand,  it  is  invariably  an- 
swered in  the  affirmative":  Gray  on  Communications  by 
Telegraph,  sec.  65;  Wharton  on  Negligence,  sec.  758;  3  Suth- 
erland on  Damages,  314;  Shearman  and  Redfield  on  Negli- 
gence, sec.  560;  2  Thompson  on  Negligence,  p.  847,  sec.  11. 

The  application  of  the  American  rule  in  this  case  is  proper 
in  the  highest  degree;  for  the  messages  themselves  show  un- 
mistakably that  they  were  intended  for  the  benefit  of  Mrs. 
Wadsworth,  and  that  she,  of  all  persons,  was  the  one  inter- 
ested in  the  intelligence  to  be  conveyed. 

Moreover,  she  is  "the  party  aggrieved,"  and  bur  statute 
gives  the  right  of  action  to  such  party:  Code  (M.  &  V.),  sec. 
1542. 

The  judgment  is  reversed,  and  the  case  remanded  at  the 
cost  of  defendant.  

TuBNET,  O.  J.,  filed  an  opinion  in  this  case,  in  which  he  stated  his  special 
grounds  for  concnrring,  and  relies  primarily  upon  sections  1321-1323  of  the 
code  (T.  &  S.)  of  Tennessee,  which  provide  that  "any  officer  or  agent  of  a 
telegraph  company  who  fails  or  refuses  to  carry  out  the  preceding  section  is 
guilty  of  a  misdemeanor";  section  1322  being  that  "all  other  messages,  ia- 
dnding  those  received  from  other  telegraph  companies,  shall  be  transmitted 
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in  the  order  of  their  delivery,  correctly  and  Trithont  unreasonable  delay,  and 
shall  be  kept  strictly  confidential ";  section  1321  follows  a  provision  for  the 
use  of  the  telegraph  in  case  of  war,  and  for  the  arrest  of  criminals,  etc;  sec- 
tion 1323  provides,  in  effect,  that  a  failure  to  comply  with  either  of  the  prior 
sections  shall  be  a  misdemeanor,  and  that  the  company  shall  also  be  liable  in 
damages  to  the  aggrieved  party.  The  court,  then,  holds  that  these  sections 
cover  all  messages  in  their  terms,  and  render  the  company  liable  for  non- 
compliance therewith,  and  also  that  no  distinction  ia  made  defining  the  char- 
a«ter  of  the  message,  concluding  that  "some  damages  may  be  recovered  in 
any  sort  of  case  when  the  law  ban  been  violated,"  and  adds:  "The  love  of  a 
sister  for  her  brother,  and  her  desire  to  be  with  him  in  his  last  moments,  and 
after  death  care  for  his  body  and  its  burial,  are  not  mere  sentiments.  They 
tare  the  promptings  and  commands  of  nature,  affection,  humanity,  and  duty, 
and  should  not  be  trifled  with  "  by  a  telegraph  company,  or  its  operators  and 
agents. 

LuBTON,  J.,  dissented,  saying  "that  an  action  for  injury  to  the  feelings, 
or  fright,  or  grief,  or  other  mental  injury,  cannot  be  sustained  as  an  inde- 
pendent ground  of  action To  recover  for  such  an  injury,  it  must  be 

the  accompaniment  of  actual  physical  injury,  unless  it  be  the  exceptional 
action  for  a  breach  of  marriage  promise,  or  for  seduction.  As  an  accompa- 
niment of  bodily  injury,  or  as  the  result  of  such  injury,  it  may  be  the  sub- 
ject of  consideration  in  the  ascertainment  of  damages,  but  not  otherwise"; 
citing  at  length  Wood's  Mayne  on  Damages,  75;  Gulf  etc.  R.  R.  Co.  v.  Levy, 
69  Tex.  563;  46  Am.  Rep.  278;  59  Tex.  542;  46  Am.  Rep.  269;  Stuart  v. 
Western  Union  Tel  Co.,  66  Tex.  580;  59  Am.  Rep.  623;  and  the  court 
argues,  in  addition,  that  if  "the  plaintiff  fail  to  prove  a  physical  injury,  his 

whole  case  must  fail,  though  there  be  ever  so  much  mental  anguish 

There  can  be  no  bodily  suffering  without  pain  of  mind,  and  the  law  refuses 
to  separate  one  from  the  other,  and  allows  compensation  for  the  whole  in- 
jury"; citmg  Johnson  v.  Wells,  Fargo,  tb  Co.,  3  Am.  Rep.  245;  Canning  v. 
WilUamstown,  1  Cush.  451;  Lyndiv.  Knighi,  9  H.  L.  Cas.  577;  Wymanv.  LeaviU, 
71  Me.  227;  36  Am.  Rep.  303;  and  adds  that  "no  claim  for  such  damages  was 
ever  before  made,  where  i^e  basis  of  the  suit  was  a  breach  of  contract.  The 
reason  why  an  independent  action  for  such  damages  cannot  and  ought  not  to 
be  sustained  is  found  in  the  remoteness  of  such  damages,  and  in  the  meta- 
physical character  of  such  an  injury  considered  apart  from  physical  pain. 
Such  injuries  are  generally  more  sentimental  than  substantiaL  Depending 
largely  upon  physical  and  nervous  conditions,  the  suffering  of  one  under  pre- 
cisely the  same  circumstances  would  be  no  test  of  the  suffering  of  another. 
The  court  then  argues  that  such  actions  have  not  been  limited  to  actions 
based  on  physical  pain,  but  have  been  applied  to  actions  of  slander  and  libel; 
that  the  same  rule  applies  to  actions  brought  for  the  death  of  another,  and 
that  "the  plaintiff  must  have  a  pecuniary  interest  in  such  life;  ....  there 
can  be  no  recovery  for  "  injured  feelings,  or  grief,  or  anguish  suffered  m  con- 
sequence of  such  death;  citing  Railroad  v.  Stevens,  9  Heisk.  12;  Cooley  on 
Torts,  271,  272.  Upon  the  code  phase  of  the  question  the  court  saysj 
"  The  code  gives  a  right  to  sue  for  and  recover  damages.  This  right  exists 
independently  of  the  statute.  It  ia  a  common-law  right  ....  The  statute 
does  not  define  what  damages  may  be  recovered.  We  must  look  to  the  com- 
mon law  to  determine  what  are  legal  damages  ";  and  holds  that  section  1641 
of  the  oode,  referred  to  the  opinion  of  the  majority,  by  providing  that  a  vio- 
lation of  ita  terms  shall  be  a  misdemeanor,  luUy  protects  the  poblio  ri«rhtfl 
and  do«g  away  with  the  necessity  of  imposing  damages.    The  following  ao^ 
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ditional  authorities  are  cited:  1  Sutherland  on  Damages,  9;  Seat  v.  Mor eland, 
7  Humph.  674;  Twmer  v.  Carter,  1  Head,  620;  Stuart  v.  Western  Union  Tel. 
Co.,  66  Tex.  680;  69  Am.  Rep.  623;  Cooley  on  Torts,  235.  With  this  dis- 
senting opinion  Folkxs,  J.,  concurred. 

Tsuco&APB  Ck>iCPAMY  IS  LiABLE  TO  Keceiyes  or  MsssAQB  for  neglect  in 
transmission:  New  York  etc  P.  Co.  v.  Drylmrg,  35  Pa.  SL  298;  78  Am.  Dec. 
338,  and  note. 

Measuke  of  Damages  for  Failukk  or  Neqlect  of  Telegraph  Com- 
rANT  in  transmission  of  message:  See  Cannon  v.  Weetern  Utuon  Tei.  Co.,  100 
M.  C.  300;  antey  p.  690. 
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Read  v.  Patterson. 

[44  NBW  JsBSBT  EQtUTT,  211.] 

Paxths.  —  In  ▲  Suit  Rklatxho  to  thb  Residxtabt  EsTAnc,  all  psnoas 
interested  in  the  residue  must  be  made  parties. 

Wherb  Trustees  have  a  Disceetion  to  do  ob  not  do  a  Pastioulak 
Thing,  courts  of  equity  will  not  command  or  prohibit  the  exercise  of  the 
power,  if  the  conduct  of  the  trustees  is  in  good  faith,  and  not  influenced 
by  improper  motives. 

OouRT  OF  Equitt  may  Makb  an  Axlowanoe  out  or  THE  Income  or  a 
Trust  Estate  fob  the  Support  of  an  Infant  Cestui  que  Trust, 
though  the  instrument  creating  the  trust  contains  no  provision  for  main* 
tenance,  and  directs  that  the  interest  shall  accumulate.  In  making  such 
allowance,  the  court  will  be  controlled  by  the  amount  of  the  infant's  ea* 
tate,  and  the  expenditure  required  for  the  maintenance  of  the  infant  in 
his  station  and  condition  of  life. 

Discretion  of  a  Tbusteb  respecting  the  Amount  of  Income  to  be  Ap- 
plied to  the  Support  of  an  Infant  will  not  be  Controlled  by 
a  court  of  equity  if  the  trustee  has  exercised  a  discretion  within  the  limit 
of  a  sound  and  honest  execution  of  the  trust. 

OoKDucr  OF  A  Tbusteb  in  the  Execution  of  Discbetionaet  Powees  will 
be  examined  by  a  court  of  equity,  for  the  purpose  of  determining  whether 
he  has  abused  his  trust  by  acting  beyond  the  limits  of  a  sonud  and 
honest  execution  of  the  trust;  and  the  court  will,  in  a  clear  case,  remove 
the  trustee  and  assume  the  execution  of  the  trust. 

Affxalaslb  Obdbiu — Order  denying  defendant's  applioatiom  for  laav*  to 
appear  and  answer  is  an  appealable  order. 

Bill  in  equity  by  Charles  and  Cora,  minor  children  of 
Sarah  Patterson,  deceased,  by  their  guardian  and  next  friend, 
against  the  surviving  executor  of  Wilson  Read,  deceased,  al- 
leging that  they  are  minors  unable  to  provide  for  their  support; 
(hat  they  are  entitled  to  support  out  of  the  income  of  estate 
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in  the  bands  of  the  executor,  but  that  be  refuses  to  concede 
their  right,  and  has  furnished  nothing  towards  their  mainte- 
nance except  $466,  interest  realized  from  their  share  of  the 
estate.  Wilson  Bead,  the  grandfather  of  the  complainants, 
died  testate  in  1882.  Among  the  provisions  in  his  will  were 
the  following:  "I  give  and  bequeath  to  my  beloved  wife,  Cor- 
nelia, all  the  interest  and  profits  arising  from  the  residue 
of  all  my  personal  or  real  estate,  of  whatsoever  kind  and 
wheresoever  found,  for  her  own  personal  use  and  benefit,  or  as 
much  thereof  as  she  may  require  or  desire,  during  the  term  of 
her  natural  life;  and  in  case  of  her  death  before  the  children 
of  my  daughter,  Sarah  Patterson,  should  be  of  age,  then  so 
much  thereof  of  the  interest  of  said  estate  as  in  the  judgment 
of  my  executor  may  be  necessary  for  the  support  and  mainte- 
nance of  said  children  of  my  said  daughter,  Sarah  Patterson, 
during  their  minority.  It  is  my  will  and  I  do  order  that  after 
the  decease  of  my  beloved  wife,  Cornelia,  that  the  residue  of 
all  my  personal  and  real  estate  shall  be  equally  divided  be- 
tween all  the  children  of  the  aforesaid  Thomas  H.  Read  and 
the  aforesaid  Sarah  Patterson,  to  share  and  share  alike;  and 
my  executor  is  hereby  empowered,  if  in  his  judgment  it  will 
be  for  the  advantage  of  either  of  my  grandchildren  on  their 
attaining  their  majority,  to  pay  to  him  or  her  what  is  their 
fair  and  just  proportion  or  share  of  my  residuary  estate." 
The  testator  survived  Sarah  Patterson  several  years.  She  left 
three  children,  Charles,  Cora,  and  James,  of  whom  the  two 
first-named  were  minors  when  the  bill  was  filed.  Testator's 
widow  died  in  1884.  His  son,  Thomas  H.  Read,  was  the  sur- 
viving executor,  and  he  had,  as  shown  by  his  accounts,  a 
residuary  estate  in  his  hands  of  $23,747.84,  after  paying  all 
debts.  The  executor  was  the  only  defendant  in  this  suit.  The 
complainants*  brother,  James,  and  the  nine  children  of  the  ex- 
ecutor were  all  omitted  from  the  bill.  No  process  was  served 
on  any  one.  A  stipulation  signed  by  a  solicitor  on  behalf  of 
the  executor  was  filed,  which  waived  the  service  of  process, 
admitted  the  allegations  of  the  bill,  and  stated  that  the  parties 
desired  to  have  the  will  construed,  and  the  powers  of  defend- 
ant and  the  rights  of  the  complainants  determined.  The  case 
came  on  for  hearing  ex  parte,  and  an  interlocutory  decree  was 
entered  as  prayed  for  in  the  bill,  directing  a  reference  to  ascer- 
tain what  means  of  support  complainants  had,  and  what 
amount  was  necessary  for  such  support.  A  hearing  was  had 
before  the  master,  from  which  he  found  that  they  had  no 
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means  of  support;  and  that  five  dollars  per  week  for  board 
and  one  hundred  dollars  per  year  for  other  expenses  should  be 
allowed  to  Charles,  and  four  dollars  per  week  for  board  and 
one  hundred  a  year  for  other  expenses  should  be  allowed  Cora. 
At  this  hearing  the  defendant  appeared  personally,  and  by  the 
same  solicitor  who  signed  the  stipulation.  He  also,  acting  by 
the  same  solicitor,  filed  exceptions  to  the  master's  report.  The 
exceptions  were  heard  before  the  chancellor,  who  pronounced 
an  opinion,  in  which  they  were  overruled.  Before  the  order  in 
♦conformity  with  this  opinion  was  entered,  the  defendant  pre- 
sented a  petition  to  the  court,  averring  that  he  had  no  notice  of 
the  pendency  of  the  suit  until  after  the  interlocutory  decree 
was  entered;  that  the  stipulation  was  signed  without  the  au- 
thority or  knowledge  of  the  defendant;  that  on  complaining 
to  the  solicitor,  the  latter  had  replied  that  defendant  would 
have  a  full  opportunity  to  present  proof,  and  that  the  whole 
matter,  including  the  construction  of  the  will,  could  be  brought 
before  the  chancellor  on  exception  to  the  master's  report;  and 
that  he  was  subsequently  surprised  to  learn  that  he  could 
not  be  heard  before  the  chancellor  on  the  construction  of  the 
"will.  He  prayed  that  the  interlocutory  decree  and  all  sub- 
eequent  proceedings  be  set  aside,  and  that  he  be  allowed  to 
plead,  answer,  or  demur  to  the  bill.  The  petition  was  denied 
by  the  chancellor,  and  the  master's  report  confirmed.  The  de- 
fendant appealed. 

H.  H.  Wainwrighty  for  the  appellant. 
Robert  Allen,  for  the  respondents. 

Depde,  J.  From  the  order  dismissing  the  petition  and 
denying  the  application  to  open  the  proceedings  and  permit 
the  defendant  to  make  defense,  and  the  order  overruling  the 
exceptions  to  the  master's  report,  and  the  final  decree,  the 
defendant  has  appealed.  The  appeal  also  brings  up  the  inter- 
locutory decree,  —  the  final  decree  involving  the  merits  of  the 
case  as  settled  by  the  interlocutory  decree:  Terhune  v.  Colion^ 
12  N.  J.  Eq.  312;  Crane  v.  De  Camp,  22  Id.  614. 

The  reasons  assigned  for  reversal  are:  — 

1.  That  the  other  grandchildren  are  necessary  parties.  The 
account  of  the  executor  on  file  is  a  final  settlement  of  the 
estate.  The  balance  reported  in  hand  is  the  residue,  after 
payment  of  debts  and  expenses,  to  be  distributed  or  applied 
according  to  the  directions  in  the  testator's  will.    In  suite  bj 
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creditors  or  specific  legatees  for  satisfaction  of  their  demauds, 
the  residuary  legatees  need  not  be  made  parties.  In  such 
a  suit,  residuary  legatees  are  interested  consequentially  only 
from  the  circumstance  that  the  recovery  of  the  debt  or  legacy 
will  reduce  the  residue,  and  under  such  circumstances  the 
executor  is  regarded  as  the  representative  of  all  persons  in- 
terested: Story's  Eq.  PL,  sees.  140,  141.  But  that  rule  does 
not  apply  to  this  case.  The  testator  directed  the  division 
of  his  estate,  after  the  death  of  his  wife,  among  his  grand- 
children. The  event  on  which  the  distribution  was  to  be  madd 
has  occurred,  and  primarily  the  period  for  distribution  has 
arrived.  The  testator  made  provision  for  the  support  and 
maintenance  of  those  of  his  grandchildren  who  were  children 
of  his  daughter  Sarah,  and  conferred  upon  his  executor  power 
to  pay  to  any  of  his  grandchildren,  on  attaining  majority,  a 
fair  and  just  proportion  or  share  of  the  residuary  estate.  How 
far  these  clauses  in  the  will  control  or  affect  the  residuary  dis- 
position is  one  of  the  controversies  in  this  case.  In  that  con- 
troversy, the  persons  entitled  under  the  residuary  disposition 
have  a  direct  interest.  One  of  the  questions  in  dispute  is, 
whether  the  complainants  are  entitled  to  have  support  and 
maintenance,  having  regard  to  the  entire  residuary  estate. 
On  this  question,  the  beneficiaries  under  the  residuary  clause 
are  entitled  to  be  heard.  A  decree  against  the  executor  in 
this  suit  would  be  no  answer  to  a  suit  by  the  persons  entitled 
under  the  residuary  clause  for  immediate  distribution.  The 
case  is  therefore  subject  to  the  rule,  that  in  a  suit  which  re- 
lates to  the  residuary  estate,  all  persons  interested  in  the  resi- 
due must  be  made  parties:  Sherrit  v.  Birch,  3  Bro.  C.  C.  229; 
Parsons  v.  Neville,  3  Bro.  C.  G.  365;  Brown  v.  Ricketis,  3  Johns. 
Ch.  553;  8  Am.  Dec.  567;  Devoue  v.  Fanning,  4  Id.  199;  De 
Hart  V.  De  Hart,  3  N.  J.  Eq.  471;  Keeler  v.  Keeler,  11  Id.  458. 
In  Dandridge  v.  Washington,  2  Pet.  370,  the  testator,  after  sev- 
eral devises  and  bequests,  directed  that  the  rest  and  residue 
of  his  estate  should  be  sold  by  his  executors  and  invested, 
and  the  interest  thereof  applied  to  the  education  of  his  three 
nephews,  Bartholomew  Henly,  Samuel  Henly,  and  John  Dan- 
dridge. He  then  provided  that,  debts  and  legacies  being  paid, 
and  the  education  of  his  nephews  being  completed,  the  residu- 
ary estate  should  be  divided  among  certain  persons.  On  a 
bill  filed  by  Dandridge  for  support  against  the  executors,  it 
was  held  that  the  residuary  legatees  were  not  necessary  parties. 
In  that  case,  there  was  no  dispute  involving  the  constmction 
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of  the  will  or  the  fund  out  of  which  support  was  to  be  fur- 
nished. The  only  controversy  was  with  respect  to  the  amount 
which  should  be  applied  to  that  purpose.  In  that  controversy, 
the  residuary  legatees  were  interested  only  consequentially, 
and  it  was  properly  held  that,  in  such  a  controversy,  the  ex- 
ecutors were  their  representatives,  and  that  the  residuary 
legatees  were  not  necessary  parties.  In  its  circumstances, 
that  case  differs  radically  from  the  present  case.  But  the 
court  also  held  that  the  complainant's  suit  was  imperfect  in 
the  fact  that  the  other  two  nephews,  who  were  entitled  to  par- 
ticipate with  the  complainant  in  the  fund  applicable  to  their 
education,  were  not  made  parties  to  the  suit.  The  same  im- 
perfection exists  in  the  present  suit.  James  Patterson,  a  son 
of  Sarah,  who  is  equally  entitled  with  the  complainants  to 
participate  in  the  fund  set  apart  for  the  support  and  mainte- 
nance of  her  children,  is  not  made  a  party,  nor  is  there  any 
averment  of  a  reason  which  would  exclude  him  from  consid- 
eration in  the  disposition  of  the  fund  set  apart  for  the  common 
benefit  of  the  children  of  Sarah.  The  nature  of  this  suit  re- 
quires that  all  who  are  interested  in  the  residue  should  be 
made  parties. 

2.  That  the  interlocutory  decree  which  settled  the  merits 
of  the  case  was  made  without  the  appellant  being  properly 
brought  into  court,  and  without  opportunity  being  allowed 
him  to  present  the  merits  of  his  defense.  The  petition  pre- 
sented to  the  chancellor  was  not  an  application  for  a  rehearing. 
A  rehearing,  strictly  speaking,  is  simply  a  new  hearing,  and  a 
new  consideration  of  the  case  by  the  court  in  which  the  suit 
was  originally  heard,  and  upon  the  pleadings  and  depositions 
already  in  the  case.  An  order  denying  a  rehearing  in  this 
sense  would  not  be  an  appealable  order.  The  case  could  be 
reheard  upon  the  merits  on  an  appeal  from  the  original  decree, 
and  the  party  would  not  be  injured  or  aggrieved,  within  the 
meaning  of  the  statute,  by  the  chancellor's  refusal  to  rehear 
and  reconsider  it.  The  defendant's  application  was  of  a 
totally  different  character.  He  complained  that  the  solicitor 
who  appeared  for  him  appeared  without  authority;  that  the 
stipulation  filed  did  not  present  the  merits  of  the  case,  and 
that  he  had  not  any  opportunity  to  present  his  evidence. 
These  facts  are  set  out  in  the  defendant's  petition,  which  is 
verified  by  affidavits,  and  uncontradicted. 

On  the  facts  presented  by  this  petition,  the  decree  was  not 
only  mado  in  a  suit  in  which  the  defendant  was  not  summoned, 
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and  to  which  he  never  appeared,  but  also  upon  a  record  which 
did  not  present  the  merits  of  the  case. 

The  testator  designated  the  fund  from  the  produce  of  which 
the  support  and  maintenance  of  the  children  of  his  daughter 
Sarah,  during  minority,  should  be  made.  But  he  vested  in 
his  executor  the  exercise  of  judgment  with  respect  to  the 
amount  which  should  be  necessary  therefor.  He  also  dele- 
gated to  his  executor  the  power  to  pay  to  any  grandchild,  on 
attaining  majority,  a  fair  and  just  proportion  or  share  of  the 
residuary  estate,  if  in  the  judgment  of  the  executor  it  would 
be  for  the  advantage  of  such  grandchild.  The  powers  granted 
are  in  the  nature  of  trusts,  but  nevertheless  they  are  discre- 
tionary in  the  sense  that  they  are  to  be  executed  by  the  exec- 
utor in  the  exercise  of  his  judgment.  Where  the  power  given 
to  trustees  is  wholly  discretionary  to  do  or  not  to  do  a  particu- 
lar thing,  in  their  discretion,  the  court  has  no  jurisdiction  to 
lay  a  command  or  prohibition  upon  the  trustees  as  to  the 
exercise  of  that  power,  provided  their  conduct  be  bona  fide, 
and  their  determination  is  not  influenced  by  improper  motives: 
2  Lewin  on  Trusts,  8th  ed.,  612.  Where  the  power  is  coupled 
with  a  trust  or  duty,  the  court  will  enforce  a  proper  and  timely 
exercise  of  the  power;  but  if  it  be  given  upon  a  trust  to  be 
exercised  in  the  discretion  or  upon  the  judgment  of  the  trus- 
tee, the  court  will  not  interfere  with  the  trustee's  discretion  in 
executing  the  trust,  unless  he  has  exercised  his  discretion 
Ttiala  fide:  French  v.  Davidson,  4  Madd.  396,  402;  Pink  v.  De 
Thuisey,  2  Id.  157,  163;  Walker  v.  Walker,  5  Id.  424,  426; 
Livesey  v.  Harding,  Tam.  460;  Douglas  v.  Andrews,  3  Jur.  949; 
Wain  V.  Earl  of  Egmont,  3  Mylne  &  K.  445;  Costabadie  v. 
Costabadie,  6  Hare,  410;  Potter  v.  Chapman,  Amb.  98,  99; 
Keketvich  v.  Marker,  3  Macn.  &  G.  311;  2  Perry  on  Trusts, 
sec.  511. 

A  court  of  equity  may  make  an  allowance  for  maintenance 
out  of  the  income  of  an  estate  given  to  a  trustee  for  an  infant, 
although  the  instrument  creating  the  trust  contains  no  pro- 
vision for  maintenance,  and  there  is  a  direction  that  the  inter- 
est shall  accumulate;  and  in  making  such  allowance,  the 
court  will  be  governed  entirely  by  a  consideration  of  the 
amount  of  the  infant's  estate  and  the  expenditure  required  for 
the  maintenance  of  the  infant  in  his  station  and  condition  in 
life:  2  Perry  on  Trusts,  sec.  615;  2  Lead.  Cas.  Eq.  711,  714, 
716;  notes  to  Eyre  v.  Countess  of  Shrewsbury.  But  another 
principle  applies  where  the  testator  has  himself  provided  for 
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the  support  and  maintenance,  and  has  directed  that  so  much 
of  the  income  of  a  fund  in  the  trustee's  hands  should  be  ap- 
plied therefor  as  in  the  judgment  of  the  trustee  might  be 
necessary  for  that  purpose,  especially  where  the  fund  itself 
ultimately  goes  to  other  beneficiaries,  and  is  subject  to  a  power 
in  the  trustee,  in  his  discretion,  to  anticipate  the  distribution 
of  the  fund.  In  such  cases,  the  court  will  not  take  upon  itself 
to  regulate  the  maintenance,  but  will  leave  it  to  the  judgment 
of  the  trustee,  and  will  not  interpose  if  the  trustee  has  exer- 
cised a  discretion  within  the  limit  of  a  sound  and  honest  exe- 
cution of  the  trust:  2  Lewin  on  Trusts,  614;  Uveseyy.  Harding ^ 
Tarn.  460;  Douglas  v.  Andrews,  3  Jur.  949;  Costahadie  v.  Costa- 
hadie,  6  Hare,  410;  Brophy  v.  Bellamy,  L.  R.  8  Ch.  App.  798; 
Tew-pest  v.  Lord  Camoys,  L.  R.  21  Ch,  Div.  671. 

In  Costahadie  v.  Costahadie,  supra,  the  testator  gave  all  his 
real  and  personal  estate  to  his  wife,  upon  trust,  that  she  should 
receive  the  rents  and  profits,  and  pay  and  apply  the  same  to 
her  own  use  and  to  the  use  of  the  children  of  their  marriage, 
agreeably  and  according  to  her  own  discretion,  during  her  life. 
A  bill  was  filed  by  an  unmarried  daughter,  complaining  that 
the  widow,  in  order  to  save  money  out  of  the  estate,  had  treated 
her  children  harshly,  and  that  the  complainant  for  that  reason 
had  been  compelled  to  live  with  other  members  of  her  family, 
and  partly  to  depend  upon  their  bounty,  and  alleging  tbat  the 
sums  allowed  to  her  by  her  mother  were  not  suflScient  to  pro- 
cure for  her  those  comforts  and  enjoyments  to  which  she  was 
accustomed  during  the  life  of  the  testator,  and  which  the 
estate  left  by  the  testator  was  large  enough  to  aflbrd.  The 
bill  prayed  an  account,  and  that  the  defendant  might  be 
decreed  to  pay  to  the  complainant,  out  of  the  rents,  issues, 
and  profits,  such  a  sum  as  should  appear  to  be  proper  in  the 
circumstances  of  the  case.  The  defendant  answered,  denying 
the  harsh  treatment  complained  of,  and  insisting  as  well  on 
the  discretion  which  the  testator  had  given  her  as  on  the  pro- 
priety with  which  it  had  been  exercised. 

Sir  James  Wigram,  V.  C,  commenting  on  the  discretionary 
power  given,  said:  "The  testator  may  limit  and  circumscribe 
the  interests  which  he  bequeaths  to  his  children  as  he  may 
think  proper,  and  the  court  cannot  enlarge  the  interest  which 
he  has  given.  If  the  gift  be  subject  to  the  discretion  of  an- 
other person,  so  long  as  that  person  exercises  a  sound  and 
honest  discretion,  I  am  not  aware  of  any  principle  or  any 
-authority  upon  which  the  court  should  deprive  the  party  of 
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that  discretionary  power.  Where  a  proper  and  honest  discre- 
tion is  exercised,  the  legatee  takes  all  that  the  testator  gave  or 
intended  that  he  should  have;  that  is,  so  much  as,  in  the  hon- 
est and  reasonable  exercise  of  that  discretion,  he  is  entitled  to. 
But,  consistently  with  the  plaintiflf  having  an  interest  subject 
to  the  mother's  discretion,  she  has  a  right  ....  to  a  discov- 
ery of  all  the  acts  which  have  been  done  and  the  reasons  for 
doing  them,  which  the  defendant  may  be  able  to  give.  She 
has  that  right  in  order  that  the  court  may  be  able  to  see 
whether  the  discretion  which  has  been  exercised  by  the  party 
intrusted  with  it  is  within  the  limits  of  a  sound  and  honest 
execution  of  the  trust.  Beyond  that  I  am  not  aware  that, 
because  a  person  who  takes  an  interest  in  property,  subject  to 
the  discretion  of  another,  is  dissatisfied  with  the  exercise  of 
that  discretion,  therefore  the  court  will  take  it  away  from  that 
party  and  assume  itself  to  exercise  it.  If  a  bill  be  filed,  the 
court  will,  of  course,  inquire  into  the  acts  which  have  been 
done  in  the  administration  of  the  trust,  and  may  possibly  (as 
has  been  done  in  many  cases)  require  the  trustee  to  exercise 
the  discretion  under  the  view  of  the  court." 

A  court  of  equity  will  examine  into  the  conduct  of  a  trustee 
in  the  execution  of  his  discretionary  powers,  and  will  assume 
control  over  the  trustee's  conduct,  and  if  need  be,  will  take 
upon  itself  the  execution  of  the  trust.  But  the  court  will  ex- 
ercise this  prerogative  with  great  caution,  and  will  not  dis- 
place the  trustee  from  exercising  his  functions,  unless,  upon  a 
consideration  of  the  reasons  and  grounds  upon  which  he  has 
acted,  it  appears  that  he  has  abused  his  trust,  and  that  his 
acts  in  the  premises  have  not  been  within  the  limits  of  a  sound 
and  honest  execution  of  the  trust.  In  this  case,  the  execution 
of  the  trust  has  been  taken  from  the  trustee  and  delegated  to 
a  master  in  a  suit  of  which  the  trustee  had  no  knowledge,  and 
by  a  decree  made  ex  parte  and  without  an  answer,  which  would 
have  enabled  the  trustee  to  submit  the  grounds  and  reasons 
upon  which  he  acted.  In  In  re  Lqfthouse,  L.  R.  29  Ch.  Div. 
921,  the  court,  having  disapproved  of  the  amount  allowed  by 
the  trustees  for  the  maintenance  of  an  infant,  under  a  power 
of  this  character,  suspended  judgment  to  allow  the  trustees  to 
make  a  new  offer,  which  the  court  approved  in  the  place  of 
the  sum  ordered  by  the  vice-chancellor.  In  re  Gadd,  L.  R.  23 
Ch.  Div.  134,  and  Tempest  v.  Lord  Camoys,  L.  R.  21  Ch.  Div. 
571,  are  illustrations  of  the  reluctance  of  the  court  to  interfere 
with  the  discretionary  powers  of  a  trustee,  although  it  may 
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disapprove  of  the  trustee's  acts.  From  the  bill  in  tliis  case  it 
appears  that  there  was  a  dispute  with  respect  to  the  fund, 
from  the  income  of  which  the  complainants  were  entitled  to 
support.  That  controversy  being  decided,  the  judgment  of 
the  executor  with  respect  to  the  amount  necessary  for  the 
complainants'  support  and  maintenance  remained  as  a  sub- 
stantial discretionary  power  to  be  exercised  by  the  executor. 
Every  allegation  of  fact  in  the  bill  may  be  true,  and  yet  there 
may  be  no  substantial  grounds  on  which  to  take  from  the 
defendant  the  discretionary  powers  conferred  on  him  by  the 
testator. 

The  order  denying  the  defendant's  application  for  leave  to 
appear  and  answer  is  an  appealable  order  within  principles 
heretofore  adjudged:  Camden  and  Amboy  E.  R.  Co.  v.  Stewart, 
21  N.  J.  Eq.  484;  Woodward  v.  Bullock,  27  Id.  507;  Day  v.  Al- 
laire, 31  Id.  303,  315;  Beach  v.  Fulton  Bank,  2  Wend.  225. 

Nor  did  the  defendant  lose  his  right  to  a  hearing  upon  the 
merits  by  laches  or  waiver.  The  merits  of  the  case  were  sub- 
Btautially  disposed  of  by  the  interlocutory  decree,  and  the  de- 
fendant had  no  knowledge  of  the  pendency  of  the  suit  until 
after  that  decree  was  made.  He  appeared  before  the  master 
upon  advice  that  he  could  then  present  his  case,  and  had  no 
knowledge  that  he  was  foreclosed  until  about  the  time  of  the 
hearing  on  exceptions  to  the  master's  report,  and  he  then  first 
learned  how  he  had  been  brought  before  the  court,  and  the  na- 
ture, particulars,  and  character  of  the  admissions  that  had 
been  made  in  his  behalf,  and  he  thereupon  promptly  made 
this  application. 

There  should  be  a  reversal,  and  the  record  be  remitted,  to 
the  end  that  the  bill  may  be  amended  in  the  matter  of  parties, 
and  that  the  defendant  be  allowed  to  plead,  answer,  or  demur 
thereto.  __ 

Precatory  Trttsts:  See  note  to  Harrison  v.  Harrison's  Adm'r,  44  Am. 
Deo.  372-379. 

OoNTEOLLiNO  DisOEKTiON  OF  Tbxjstee.  —  Formerly  courts  of  equity  super- 
vised  and  controlled  the  exercise  of  discretionary  powers  by  trustees:  Perry 
on  Trusts,  sec.  510.  At  the  present  time,  this  authority  is  universally  de- 
nied: Id.  511.  But  the  discretion  of  trustees  may,  without  impropriety,  be 
likened  to  that  of  judges.  It  is  not  an  arbitrary  discretion.  It  does  not  in- 
clude the  unrestrained  power  to  do  what  the  trustee  pleases.  To  extend  it 
that  far  is  to  make  it  a  means  of  destroying  the  trust  which  it  was  intended 
to  aid  and  maintain.  The  trustee,  instead  of  doing  merely  what,  in  hia 
present  circumstances,  he  chooses  to  do,  in  deference  to  his  interests  or  incli- 
nations, is  to  do  that  which  hia  honest,  disinterested  judgment  approve*,  or 
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ought  to  approve.  He  must  not  act  nader  the  impulses  of  frand,  collusion, 
or  self-interest.  "  A  person  having  a  power  must  execute  it  hojiajide  for  the 
end  designed,  otherwise  the  appointment,  although  unimpeachable  at  law, 
will  be  held  corrupt  and  void  in  equity  ";  or,  as  was  said  by  Lord  Westbury 
in  Duke  of  Portland  v.  TopJiam,  11  H.  L.  Cas.  54,  "the  donee  under  the 
power  must,  at  the  time  of  the  exercise  of  the  power,  and  for  any  purpose 
for  which  it  is  used,  act  with  good  faith  and  sincerity,  and  with  an  entire  and 
single  view  to  the  real  purpose  and  object  of  the  power,  and  not  for  the  purpose 
of  accomplishing  or  carrying  into  effect  any  bye  or  sinister  object  (I  meaa 
sinister  in  the  sense  of  its  being  beyond  the  purpose  and  intent  of  the  power) 
which  he  may  desire  to  effect  in  the  exercise  of  the  power ":  See  note  to 
Abrt/n  v.  BelcJiei;  1  Lead.  Cas.  Eq.,  4th  Am.  ed.,  578-605. 

"Whenever  the  law  can  control  the  exercise  of  a  discretionary  power,  it 
will  do  so;  aa  where  a  trustee  has  power  to  expend  the  principal  of  an  estate 
for  the  benefit  of  a  poor  woman,  'if  urgent  necessity  should  require,'  it  was 
held  that  the  court  could  compel  the  execution  of  the  power.  So  also  courts 
can  interfere  and  prevent,  by  injunction  or  decree,  an  abusive,  fraudulent, 
collusive,  illusive,  or  other  improper  exercise  of  a  discretionary  power.  To 
determine  what  is  an  abuse  of  a  discretionary  power,  or  what  is  a  fraudulent 
or  improper  execution  of  it,  is  frequently  a  matter  of  great  difficulty.  Li 
the  nature  of  things,  only  very  general  rules  can  be  laid  down  upon  a  subject 
where  so  much  must  depend  upon  the  facts  of  each  individual  case.  Some 
general  propositions  have,  however,  been  stated.  It  has  been  said:  1.  That 
where  a  power  of  electing  has  been  given  trustees,  as  to  the  rights  of  third 
persons,  they  are  bound  to  exercise  such  power  most  beneficially  for  the  cestuis 
que  trust;  2.  Reference  must  be  always  had  in  the  execution  of  a  power,  to 
the  end  or  purpose  intended  by  the  creator  of  the  power,  and  this  end  or 
purpose  must  be  gathered  from  a  construction  of  the  written  instrument; 
and  a  power  must  always  be  executed  bona  fide,  to  the  end  and  for  the  pur* 
pose  designed;  3.  A  power  cannot  be  executed  in  favor  of  the  donee  of  the 
power,  or  of  his  family,  unless  the  instrument  specially  authorize  him  to  do 
so;  4.  The  donee  of  the  power  cannot  execute  it  for  any  pecuniary  gain,  di- 
rectly or  indirectly,  to  himself;  nor  6.  Casx.  he  exercise  it  for  any  purpose  per- 
sonal  to  himself":  Perry  on  Trusts,  see.  611  a. 
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1 44  New  Jbbset  Equity,  228. J 
Spsomo  Pbrvormanck  will  not  bk  Decreed  whebe  thx  Value  or  the 
Bkal  Pbofebtt  of  which  a  conveyance  is  sought  is  so  small  as  to  amount 
to  little  more  than  the  usual  costs  of  an  undefended  suit  in  chancery, 
unless  there  are  some  special  circumstances  showing  that  the  property 
has  a  special  value  to  the  complainant. 

Bill  for  epecific  performance  of  a  contract  to  convey  to  com- 
plainant certain  lands.  The  wife  of  defendant  refused  to  join 
in  any  conveyance;  and  the  court  found  that  her  refusal  was 
not  attributable  to  any  fraud  of  her  husband.  Decree  against 
the  husband  alone,  with  costs,  but  without  indemnity. 
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D.  J.  Pancoast,  for  the  appellants. 
Alfred  Flanders^  for  the  respondent. 

ScuDDER,  J.  A  bill  was  filed  for  the  specific  performance 
of  a  contract  in  writing,  signed  by  the  defendant  John  Blake, 
to  convey  a  lot  of  land  for  the  sum  of  fifty-five  dollars,  to  be 
paid  in  cash  when  the  purchaser  received  his  deed.  Five 
dollars  were  paid  on  signing  the  contract.  The  land  is  de- 
scribed in  the  receipt  given  and  memorandum  of  sale  as  a  lot 
of  land  near  lands  of  Michael  Haggerty.  It  appears  in  the 
evidence  that,  before  the  writing  was  signed  by  Blake,  the  lot 
was  examined  and  designated  by  the  parties,  and  there  is  no 
dispute  or  difl5culty  as  to  the  exact  location  of  the  land  in- 
tended to  be  conveyed,  for  a  more  particular  description  is 
given  in  the  bill  of  complaint,  and  admitted  in  the  answer  to 
be  correct.  The  defendant  Blake  further  offers  in  his  answer 
to  make  the  conveyance  required,  as  he  has  always  been  will- 
ing to  do;  but  his  wife  refuses  to  execute  the  deed.  Both  say 
that  she  had  no  knowledge  of,  and  never  gave  her  consent  to, 
the  contract  for  a  conveyance.  The  decree  directs  a  deed  td 
be  made  by  Blake  to  the  complainant,  not  by  his  wife,  and 
does  not  require  any  indemnity  against  her  subsequent  acts, 
as  no  suflBcient  evidence  of  fraud  or  collusion  was  shown.  It 
gives  the  costs  of  suit  to  the  complainant  against  Blake,  and 
dismisses  the  bill  as  to  the  wife,  but  without  costs  to  her  or 
the  complainant. 

It  appears  from  this  statement  of  the  case  that  the  real 
grievance  of  which  the  defendants,  who  have  taken  this  ap- 
peal, may  justly  complain  is  the  imposition  of  a  large  bill  of 
costs  upon  each  of  them.  It  might  be  said  that  the  court  can 
properly  relieve  the  defendants  by  reversing  the  decree  for 
costs,  and  putting  them  on  the  complainant,  who  gets  by  the 
decree  only  what  he  might  have  had  without  controversy, — 
the  title  of  the  husband  to  the  lot  of  land.  This,  however, 
would  not  reach  the  question  which  has  been  mainly  consid- 
ered by  us  in  this  case,  but  was  overlooked  in  the  court  below, 
though  pleaded  in  the  separate  answers,  and  the  same  benefit 
claimed  as  if  each  had  demurred  to  the  complainant's  bill. 
This  question  is,  whether  it  is  correct  practice  for  a  court  of 
equity  to  compel  a  specific  performance  of  a  contract  for  the 
conveyance  of  land  where  the  purchase  price  is  so  small  as  to 
be  but  little  more  than  the  usual  costs  of  an  undefended  suit 
in  the  cou-t  of  chancery,— less,  in  fact,  than  the  complainant's 
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taxed  costs  in  this  case,  and  no  special  equity  is  shown  in  the 
bill.  The  lot  described  is  a  small,  unimproved  piece  of  land, 
without  any  peculiar  value  to  the  complainant  for  business 
purposes,  or  by  any  connection  with  his  other  property,  or  for 
any  use  to  which  he  may  wish  to  apply  it.  A  case  may  be 
conceived  where  a  small  lot  of  land,  of  little  value  to  others, 
might  be  so  located  as  to  be  an  important  possession  to  a  pur- 
chaser. In  such  case,  his  claim  for  a  conveyance  would  be 
based  on  his  equity  to  have  it,  because  no  other  adequate  re- 
lief could  be  given  to  him.  This  is  the  original  foundation  of 
the  jurisdiction  of  courts  of  equity  to  compel  a  specific  per- 
formance of  contracts  for  the  conveyance  of  land.  A  wider 
rule  has  been  adopted  in  many  cases;  and  it  is  said  that 
where  a  contract  respecting  real  estate  is,  in  its  nature  and 
circumstances,  unobjectionable,  it  is  as  much  a  matter  of 
course  for  courts  of  equity  to  decree  a  specific  performance  of 
it  as  it  is  for  a  court  of  law  to  give  damages  for  the  breach 
of  it:  Hall  v.  Warren,  9  Ves.  605;  Oreenaway  v.  Adams,  12  Id. 
395;  King  v.  Hamilton,  4  Pet.  811;  1  Story's  Eq.,  sees.  750,  751. 

But  it  is  also  held  that  courts  of  equity  will  not  interfere  to 
decree  a  specific  performance  except  in  cases  where  it  would 
be  strictly  equitable  to  make  such  a  decree.  Whether,  there- 
fore, the  contract  shall  be  enforced  specifically  must  rest  in 
the  sound  and  reasonable  discretion  of  the  court,  depending 
on  the  equity  of  the  particular  case,  and  the  nature  of  the  ob- 
jections to  it.  It  must  determine  what  are  the  objectionable 
circumstances  which  will  control  its  jurisdiction  in  such  cases, 
within  the  established  rules  of  equity,  though  none  of  these 
rules  are  of  absolute  obligation  and  authority  in  all  cases: 
Oariss  v.  Oariss,  16  N.  J.  Eq.  79;  Pinner  v.  Sharp,  23  Id.  274; 
Locander  v.  Lounsbery,  24  Id.  417;  Plummer  v.  Keppler,  26  Id. 
481;  Brown  v.  Brown,  33  Id.  650;  1  Story's  Eq.,  sec.  742. 

It  is  a  serious  objection  to  the  exercise  of  the  extraordinary 
jurisdiction  of  the  court  in  this  case  that  there  is  not  an  alle- 
gation in  the  bill  of  complaint,  nor  a  single  fact  in  the  evi- 
dence, to  show  that  the  complainant  would  be  in  a  worse 
position  if  he  should  bring  his  action  at  law  to  recover  dam- 
ages for  a  breach  of  this  agreement,  nor  a  reason  given  for 
burdening  the  defendants  with  large  bills  of  costs  in  such  a 
small  matter.  An  action  for  damages,  where  the  amount  that 
can  be  reasonably  claimed  is  so  little,  must,  by  statute,  be 
brought  in  an  inferior  court  of  law,  where  the  costs  are  much 
less  than  in  the  higher  courts  of  law  or  equity. 
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To  permit  the  complainant  to  evade  this  statutory  limita- 
tion of  costs  by  bringing  his  action  in  a  higher  court,  and 
claiming  a  remedy  there  which  does  not  appear  to  be  in  any 
way  more  beneficial  to  him,  would  be  contrary  to  the  policy  of 
the  law,  and  unjust  in  its  result.  If  this  decree  is  affirmed, 
the  defendant  will  lose  the  whole  purchase  price  of  his  land 
in  costs,  and  the  complainant  be  in  no  better  position  than  if 
he  had  pursued  his  less  expensive  remedy  at  law.  The  case 
is  without  precedent  in  the  small  value  of  the  land  in  contro- 
versy, and  the  absence  of  anj'  special  cause  for  its  prosecution 
in  a  court  of  equity.  These  objections  conjoined  are  sufficient 
to  influence  this  court  to  deny  the  relief  which  the  complain- 
ant has  sought  in  his  bill  for  specific  performance. 

The  decree  will  be  reversed,  the  bill  dismissed,  and  costs 
allowed  to  the  defendants. 


Specifio  Performancb  will  not  be  decreed  in  favor  of  one  who  obtained 
hia  contract  by  misrepresentation  or  frand,  though  such  fraud,  while  it 
prejudiced  a  third  party,  did  not  injuriously  affect  the  other  contracting 
party:  Kelly  v.  Central  Pacific  R.  R.  Co.,  74  Cal.  557;  5  Am.  St.  Rep.  470; 
nor  where  there  is  not  mutuality  both  in  obligation  and  in  remedy:  Iron  Age 
P.  Co.  V.  Western  Union  Tel.  Co.,  83  Ala.  498;  3  Am.  St.  Rep.  758;  nor 
where  the  contract  is  illegal,  hard,  or  unconscionable:  Swini  v.  Carr,  76  Ga. 
322;  2  Am.  St.  Rep.  44.  For  a  statement  of  the  principles  controlling  courts 
of  equity  in  deciding  whether  to  grant  or  withhold  the  relief  of  specific  per- 
formance, see  note  to  Anderson  v.  Green,  23  Am.  Deo.  423-431. 


Campbell  v.  Koddt. 

[44  Nbw  Jkbsky  Equity,  244.] 

Mortgage,  What  is. — A  conveyance,  assignment,  or  other  inatorument 
transferring  an  estate  is  considered  in  equity  a  mortgage,  if  originally 
intended  as  security  for  the  payment  of  money,  whether  such  intention 
appears  from  the  same  instrument  or  any  other. 

Fixtures.  — Structure  erected  on  the  land  of  another  becomes  his  property, 
although  built  with  a  view  of  enforcing  an  adverse  right  in  the  land. 

Fixtures.  —Agreement  betweek  a  Land-owner  and  One  Affixing  Ciiat- 
TEL  TO  THE  Land,  that  such  chattels  shall  retain  their  character  of  per- 
sonalty, is  efficacious  between  the  parties  thereto.  In  some  of  the  states 
such  agreement  is  equally  effective  against  prior  mortgagees  and  against 
subsequent  purchasers  or  encumbrancers  having  notice  thereof. 

Mobtoaoee's  Right  to  Fixtures  Subsequently  Annexed.  —  If,  after  the 
execution  of  a  mortgage,  chattels  which  belong  to  a  third  person,  or 
upon  which  he  has  a  chattel  mortgage,  are  affixed  to  the  land,  his  inter- 
est or  Uen  does  not  therefrom  become  subject  to  the  prior  mortgage. 
The  chattels  may  be  detached  notwithstanding  the  objection  of  the  prior 
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mortgagor,  nnless  such  detachment  will  so  injure  the  freehold  as  to 
make  it  snbatantially  less  valuable  than  it  would  have  been  had  the 
chattels  never  been  attached  thereto. 

J.  D.  BedUy  ioT  the  appellants. 
A.  V.  Schenck,  for  the  respondents. 

Reed,  J.  The  question  presented  by  this  appeal  arises  out 
of  the  circumstance  that  a  mortgagor  of  real  property,  after 
making  the  mortgage,  had  annexed  to  the  real  estate  certain 
chattels  in  which  a  third  person  claimed  to  have  an  interest. 
On  a  bill  filed  to  foreclose  the  mortgage,  a  contest  arose  as  to 
the  right  of  the  mortgagee  to  have  all  the  property  applied 
primarily  to  the  payment  of  his  mortgage,  regardless  of  the 
interest  which  any  other  person  may  have  had  in  the  annexed 
property  before  its  annexation. 

The  facts  as  they  appear  more  in  detail  are  the  following: 
Riley  A.  Brick  and  wife  gave  a  mortgage  to  Roddy  and  Mein- 
zers,  trustees,  on  a  certain  lot  of  land,  with  the  buildings  and 
improvements  thereon  erected.  The  buildings  were  designed 
for  use  as  an  iron  foundry.  The  mortgage  was  dated  May  17, 
1880,  and  was  made  to  secure  the  payment  of  notes  to  the 
amount  of  ten  thousand  dollars,  made  by  Brick  to  these 
trustees.  On  May  29th,  twelve  days  after  this  mortgage  was 
executed  by  Brick  and  wife.  Brick  purchased  of  one  Robert 
Campbell  a  large  lot  of  machinery  and  other  personal  property 
for  the  sum  of  thirty  thousand  dollars.  Ten  thousand  dollars 
of  the  consideration  was  paid  in  cash.  Four  promissory  notes 
were  given  by  Brick  to  Campbell,  each  dated  May  1,  1880, 
each  for  the  payment  of  five  thousand  dollars,  and  each  con- 
taining the  following  words:  "It  is  further  agreed  that  the 
title  to  the  property  for  which  this  note  is  given  shall  remain 
in  said  Robert  Campbell  until  this  note  is  fully  paid." 

As  security  for  a  portion  of  these  four  notes.  Brick  gave  to 
Campbell,  on  the  day  of  the  sale,  May  29th,  a  mortgage  for 
ten  thousand  dollars  on  the  same  real  estate  already  mort- 
gaged to  the  trustees.  The  sale  of  the  chattels  was  evidenced 
by  a  writing  given  by  Campbell,  the  vendor,  to  Brick,  the 
vendee,  also  dated  May  29,  1880.  It  is  a  bill  of  sale  with  the 
following  proviso:  "  Provided,  however,  that  this  sale  is  made 
upon  the  express  condition  and  agreement  that  in  case  of  de- 
fault of  payment  of  either  of  the  said  notes,  then  this  convey- 
ance to  be  void  and  of  no  effect,  and  the  possession  of  the 
goods  shall  revert  to  the  party  of  the  first  part." 
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Then  follows  a  power  conferred  upon  the  vendor,  in  such 
case,  to  take  possession  and  sell,  and  pay  himself  out  of  the 
proceeds,  rendering  the  surplus,  if  any,  to  the  vendee.  A  part 
of  the  chattels  so  sold  by  Campbell  to  Brick  was,  with  Camp- 
bell's knowledge,  placed  in  the  buildings  on  the  premises 
already  mortgaged  to  the  trustees.  They  were  so  annexed  to 
the  mortgaged  real  estate  that,  as  between  the  mortgagor. 
Brick,  and  the  trustees,  the  mortgagees,  they  became  a  part  of 
the  mortgaged  premises:  Butler  v.  Page,  7  Met.  40;  39  Am. 
Dec.  757;  Clary  v.  Owen,  15  Gray,  522;  Murdoch  v.  Oifford,  18 
N.  Y.  28;  Walmsley  v.  Moor,  7  Com.  B.,  N.  S.,  115. 

There  was,  indeed,  no  denial,  on  the  argument  of  the  appeal, 
that,  as  between  the  mortgagor  and  mortgagee,  the  steam- 
boiler,  engine-jacks,  and  those  chattels  which  the  trustees 
claim  in  their  bill  of  foreclosure  as  part  of  the  real  estate,  were 
80  attached  as  to  become  incorporated  into  the  realty. 

But,  as  already  remarked,  the  contest  is  not  between  the 
mortgagees  of  the  realty  and  a  mortgagor  claiming  that  he  had 
an  interest  in  property  which  he  had  annexed,  and  claiming 
that  that  interest  was  unaflFected  by  the  pre-existing  mort- 
gage. A  third  person,  namely,  the  vendor  of  the  chattels, 
claims  that  he  had  an  interest  in  them  which  was  not  lost  or 
impaired  by  reason  of  their  annexation  of  the  mortgaged  real 
estate  by  the  act  of  the  vendee  of  the  chattels,  who  was,  at  the 
same  time,  the  mortgagor  of  the  real  estate.  It  is  admitted 
that  Campbell  had  an  interest  in  the  chattels  previous  to  their 
annexation.  What  the  character  of  that  interest  was  may 
afford  some  ground  for  discussion.  If  the  agreement  which  is 
found  in  the  body  of  the  several  notes  is  to  be  resorted  to  for 
the  purpose  of  establishing  the  extent  of  his  rights,  it  appears 
that  the  title  to  all  these  chattels  remained  in  him  until 
divested  by  payment  of  the  notes:  Cole  v.  Berry,  42  N.  J.  L. 
308;  36  Am.  Rep.  511.. 

If,  however,  the  bill  of  sale,  signed  by  both  the  vendor  and 
vendee,  is  the  source  from  which  he  derives  his  interest,  it  is 
difficult  to  see  how  the  vendor  had  anything,  apart  from  the 
naked  power  to  take  possession  and  sell,  upon  the  happening 
of  a  certain  event.  The  bill  of  sale  did  not  provide  that  the 
title  should  remain  in  the  vendor.  By  its  terms,  the  title 
passed  to  the  vendee  absolutely,  with  the  proviso  that  the  pos- 
session should  revert  to  the  vendor  upon  default  in  payment 
of  the  notes.  A  chattel  mortgage  at  law  arises  only  when  the 
title  rests  with  the  mortgagee,  with  a  defeasance  upon  per- 
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formance  of  a  condition.  By  the  terms  of  this  bill  of  sale,  the 
title  resided  in  the  vendee,  and  the  vendor  only  retained  a 
right  to  take  possession  and  sell  in  the  future,  which  power 
was  one  not  coupled  with  a  present  interest:  Parshall  v.  Eggart, 
52  Barb.  367;  Holmes  v.  Hall,  8  Mich.  66;  77  Am.  Dec.  444;  Bon- 
Bey  v.  Amee,  8  Pick.  236;  Hunt  v.  Rousmanier,  8  Wheat.  174. 

But  in  reaching  the  intention  of  the  parties  in  respect  to  the 
character  of  the  sale,  we  must  read  the  papers  together,  and 
if,  from  the  language  used  in  the  notes,  read  in  connection  with 
the  proviso  in  the  bill  of  sale,  it  appears  that  it  was  under- 
stood that  the  title  should  remain  in  the  vendor  but  for  a 
special  purpose  only,  namely,  to  secure  the  notes,  then  the 
transaction  should,  in  equity,  be  regarded  as  a  chattel  mort- 
gage. It  may  be  laid  down  as  a  general  rule,  says  Judge 
Story,  subject  to  few  exceptions,  that  whenever  a  conveyance, 
assigment,  or  other  instrument  transfering  an  estate  is  origi- 
nally intended  between  the  parties  as  a  security  for  money  or 
for  other  encumbrance,  whether  this  intention  appear  from  the 
same  instrument  or  from  any  other,  it  is  always  considered  in 
equity  as  a  mortgage,  and  consequently  is  redeemable  upon 
the  performance  of  the  conditions  and  stipulations  thereof:  2 
Story's  Eq.  Jur.,  sec.  1018. 

Coupling  the  clauses  which  I  have  mentioned,  contained  in 
the  contemporaneously  executed  papers,  I  think  that  there  is 
exhibited  an  intention  to  leave  the  title  in  Campbell  as  a  se- 
curity only,  with  a  power  of  sale  upon  the  part  of  the  vendor, 
and  the  power  to  redeem  by  payment  on  the  part  of  the  ven- 
dee. This  would  fix  upon  the  transaction  the  character  of  the 
chattel  mortgage. 

The  chattel  mortgage  was  not  refiled,  in  conformity  with  the 
statute,  so  as  to  preserve  its  validity  against  creditors  and  pur- 
chasers. The  mortgage,  however,  was  good  as  between  the 
parties  thereto  at  the  time  of  the  annexation  of  the  chattels, 
and  the  mortgagees  of  the  real  estate  stand  neither  in  the  light 
of  creditors  nor  of  subsequent  purchasers. 

The  facts,  then,  present  the  bare  question:  What  is  the  po- 
sition of  a  mortgagee  of  real  estate  into  which  mortgaged 
cutittels  have  become  incorporated  by  the  act  of  the  mortgagor, 
subsequent  to  the  execution  of  the  real  estate  mortgage  ? 

The  elementary  rule  of  the  common  law  was,  Quicquid 
plantatur  solo  solo  cedit.  It  may  be  stated,  as  a  rule  of  great 
antiquity,  that  whatever  is  affixed  to  the  soil  becomes,  in 
contemplation  of  law,  a  part  of  it,  and  is  consequently  sub- 
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jected  to  the  same  rights  of  property  as  tne  soil  itself:  Broom's 
Maxims,  268.  But  many  exceptions  have  become  engrafted 
upon  this  rule. 

"  The  law  of  fixtures,"  says  Kent,  "is  in  derogation  of  the 
original  rule  of  common  law  which  subjected  everything 
afGxed  to  the  freehold  to  the  law  governing  the  freehold 
and  it  has  grown  into  a  system  of  judicial  legislation,  so  as 
almost  to  render  the  right  of  removal  of  fixtures  a  general 
rule  instead  of  being  an  exception":  2  Kent's  Com.  343. 

The  question  whether  property  is  or  is  not  a  fixture  arises 
most  frequently  between  the  tenant  of  a  particular  estate  and 
those  in  reversion  or  remainder.  As  between  these  parties,  it 
is  held,  by  a  well-settled  line  of  cases,  that  the  intention  of 
the  tenant  making  the  annexation  is  one  of  the  three  tests  to 
be  resorted  to  in  ascertaining  the  nature  of  the  property.  It 
is  equally  well  settled  that  in  instances  aside  from  those,  the 
mental  attitude  of  the  person  making  the  annexation  cannot 
modify  the  legal  effect  resulting  from  an  incorporation  into 
the  realty  of  that  which  was  personal  property.  Thus  a  struc- 
ture erected  on  the  land  of  another  will  become  the  property 
of  the  owner  of  the  land,  although  built  with  a  view  of  en- 
forcing an  adverse  right  in  the  land:  Sudbury  v.  Jones,  8  Cush. 
184;  Lee  v.  Risdon,  7  Taunt.  188;  Wilde  v.  Waters,  16  Com.  B. 
637;  Overton  v.  Williston,  31  Pa.  St.  155. 

An  intent  existing  alone  in  the  mind  of  him  who  makes  the 
annexation,  however,  difiers  from  another  feature,  which  is 
recognized  in  the  cases  as  preserving  the  personal  character 
of  the  property  annexed.  That  feature  consists  in  the  exist- 
ence of  a  mutual  agreement,  express  or  implied,  between  the 
owner  of  the  real  estate  and  the  chattels,  in  respect  to  the 
manner  in  which  chattels  shall  be  regarded  after  their  annex- 
ation. Such  an  agreement  seems  to  be  entirely  eflScacious  in 
preserving  the  personal  character  of  the  annexed  chattels  as 
between  the  parties  thereto:  Pope  v.  Skinkle,  45  N.  J.  Eq.  39; 
Harlan  v.  Harlan,  20  Pa.  St.  303;  Ewell  on  Fixtures,  66. 

This  rule,  which  seems  simple  enough  when  applied  to  a 
cause  arising  between  the  respective  real  and  chattel  owners, 
becomes  more  diflficult  of  application  when  the  rights  of  per- 
sons other  than  these  owners  are  involved.  The  additional 
question  then  arises,  how  far  such  an  agreement  between  these 
parties  can  afiect  purchasers,  mortgagees,  or  judgment  credi- 
tors of  the  owner  of  the  real  estate  on  the  one  hand,  or  of  the 
chattels  on  the  other  hand.    The  courts  of  New  York  have 
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accorded  to  an  agreement  between  the  owner  of  land  and  one 
owning  or  having  an  interest  in  annexed  chattels  very  great 
eflQcacy.  Those  courts  hold  that  such  an  agreement  is  valid, 
not  only  against  a  prior  mortgagee  of  the  land,  but  also  against 
a  subsequent  mortgagee  or  purchaser  without  notice.  In  the 
case  of  Tiffl  v.  Horton,  53  N.  Y.  377,  13  Am.  Rep.  537,  it  was 
held  that  neither  a  precedent  nor  a  subsequent  mortgagee  of 
real  estate  can  claim  property  which  has  been  annexed  to  the 
mortgaged  premises  under  an  agreement  between  the  owner  of 
the  fee  and  the  owner  of  the  chattels,  to  the  eflFect  that  the 
latter  shall  remain  personalty.  In  Ford  v.  Cdbhf  20  N.  Y.  344, 
it  was  held  that  a  duly  filed  chattel  mortgage  upon  iron  salt- 
kettles  and  an  iron  arch-piece  preserved  their  character  as 
chattels  even  against  the  subsequent  purchaser  of  the  land,  to 
which  land  the  owner  had  annexed  the  chattels.  So  the  rule 
in  New  York  seems  settled  that  such  an  agreement  will  afiect 
not  only  the  parties  to  it,  but  all  prior  and  subsequent  inter- 
ests in  the  realty. 

The  supreme  court  of  Massachusetts  has  taken  a  different 
view  of  the  force  of  such  an  agreement.  In  Pierce  v.  George^ 
108  Mass.  78,  11  Am.  Rep.  310,  a  chattel  mortgage  was  given 
on  machinery  which  the  mortgagee  knew  was  to  be  annexed 
to  real  property,  and  after  it  had  been  annexed,  a  mortgage 
was  given  on  the  realty,  and  it  was  held  that  the  real  estate 
mortgagee  could  hold  the  machines  as  a  part  thereof.  In  the 
case  of  Hunt  v.  Bay  State  Iron  Co.,  97  Mass.  279,  a  question 
arose  in  respect  to  the  eflFect  of  such  an  agreement  between 
the  owner  of  iron  rails  and  a  railroad  company  which  pur- 
chased them.  The  query  was,  whether  the  agreement  would 
preserve  the  character  of  the  rails  as  chattels,  after  they  had 
been  afl&xed  to  the  road-bed,  as  against  a  previous  mortgagee 
of  the  road,  or  a  subsequent  purchaser  without  notice.  It  was 
held  that  the  agreement  to  which  they  were  not  parties  could 
aflfect  neither  purchasers  nor  prior  mortgagees,  and  as  to 
them,  the  rails  became  real  estate.  So  in  the  supreme  court 
of  Iowa,  in  Stillman  v.  FlennikeUj  58  Iowa,  450,  43  Am.  Rep. 
120,  it  was  held  that  such  an  agreement  would  not  afiect  the 
rights  of  a  purchaser  of  real  estate  at  a  judicial  sale.  It  may 
be  remarked  that  the  New  York  cases  seem  to  be  in  confusion 
as  to  whether  the  existence  of  a  chattel  mortgage  upon  the 
personalty  at  the  time  of  the  annexation  by  the  mortgagor 
amounts  to  an  agreement  that  the  chattel  shall  remain  such. 

The  case  of  Voorhees  v.  McGinnis,  48  N.  Y.  278,  holding  that 
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it  did  not  amount  to  an  agreement,  is  apparently  recognized 
in  Tifft  V.  Hortoriy  supra,  and  left  in  doubt  in  the  last  case  of 
Sisson  V.  Hibbard,  75  Id.  542.  I  do  not  regard  this  question 
as  material  in  the  present  cause,  from  the  standpoint  whence 
I  view  it,  nor  do  I  think  it  essential  to  follow  the  doctrine  of 
those  cases  which  give  to  the  agreement  the  greatest  force  in 
preserving  the  chattel  character  of  the  property,  or  of  those 
cases  which  concede  to  the  act  of  annexation  the  greatest 
force  in  transforming  the  chattels  into  realty.  Whether  the 
chattel  mortgage  in  the  present  cause  was  registered  or  un- 
registered, it,  as  between  the  parties  thereto,  created  a  lien  in 
favor  of  the  mortgagee  upon  the  engines  and  machinery  mort- 
gaged. The  interest  of  the  mortgagee  of  the  chattels,  as  well 
as  that  of  the  prior  mortgagee  of  the  real  estate,  under  the 
doctrine  respecting  mortgages,  both  real  and  personal,  which 
obtains  in  this  state,  were  mere  securities:  Woodside  v.  AdamSf 
40  N.  J.  L.  417. 

The  inquiry  naturally  arises,  how  far  this  lien  of  the  chattel 
mortgagee  can  be  preserved  after  the  annexation. 

It  will  be  observed  that  the  question  now  presented  differs 
radically  from  that  which  would  have  arisen  had  the  real 
estate  mortgage  been  executed  subsequent  to  the  annexation 
of  the  chattels.  As  between  a  lienor  who  consents  to  have 
the  subject-matter  of  his  lien  transmuted  into  a  shape  by 
which  subsequent  purchasers  and  mortgagees  are  liable  to  be 
subjected  to  deceptive  dealings,  there  seems  to  be  no  equitable 
ground  upon  which  the  lien  should  be  recognized  against  an 
innocent  subsequent  mortgagee  or  purchaser  for  value.  The 
entire  spirit  of  our  registry  acts  is  opposed  to  the  notion  that, 
in  such  a  juncture  of  affairs,  the  real  estate  purchaser  would 
not  be  regarded  as  a  bona  fide  purchaser  against  whom  the 
chattel  mortgage  would  be  void.  But,  as  already  observed, 
the  real  estate  mortgagees  in  the  present  case  held  their  lien 
before  the  attachment  to  the  realty  of  the  mortgaged  chattels. 
It  is  true  that  by  force  of  the  annexation  they  would  become 
subjected  to  the  lien  of  the  real  estate  mortgage  absolutely, 
unless  the  lien  of  the  chattel  mortgagee  intervenes.  Any  prop- 
erty belonging  to  the  mortgagor  which  he  chooses  to  annex  to 
the  mortgaged  premises  becomes  realty.  But  it  is  difficult 
to  perceive  any  equitable  ground  upon  which  the  property  of 
another  which  the  mortgagor  annexes  to  the  mortgaged  prem- 
ises should  inure  to  the  benefit  of  a  prior  mortgagee  of  the 
realty.     The  real  estate  mortgagee  had  no  assurance  at  the 
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time  he  took  his  mortgage  that  there  would  be  any  accession 
to  the  mortgaged  property.  He  may  have  believed  that  there 
would  be  such  an  accession,  but  he  obtained  no  right,  by  the 
terms  of  his  mortgage,  to  a  lien  upon  anything  but  the  prop- 
erty as  it  was  conditioned  at  the  time  of  its  execution.  He 
could  not  compel  the  mortgagor  to  add  anything  to  it.  So 
long,  therefore,  as  he  is  secured  the  full  amount  of  the  indem- 
nity which  he  took,  he  has  no  ground  for  complaint.  There  is 
therefore  no  inequity  towards  the  prior  real  estate  mortgagee, 
and  there  is  equity  toward  the  mortgagee  of  the  chattels,  in 
protecting  the  lien  of  the  latter  to  its  full  extent,  bo  far  as  it 
will  not  diminish  the  original  security  of  the  former.  As 
already  remarked,  the  real  estate  mortgagee  is  entitled  to  any 
annexation  made  by  his  mortgagor  of  his  own  property,  but 
is  not  entitled  to  the  property  of  others.  The  property  of  the 
mortgagor  in  these  chattels,  when  he  made  the  annexation, 
was  an  equity  of  redemption.  So  far  as  this  interest  had  a 
value,  it  became  subjected  to  the  lien  of  the  prior  real  estate 
mortgagee,  but  the  value  of  his  interest  was  the  value  of  the 
property  subjected  to  the  lien. 

The  supreme  court  of  the  United  States  has  enunciated  a 
rule  which  I  regard  as  analogous  to  the  one  now  propounded. 
It  is  in  respect  to  the  acquisition  of  property  by  a  railroad 
company  which  has  already  given  a  mortgage  upon  its  road 
and  franchises  and  upon  future-acquired  property.  The  doc- 
trine announced  is,  that  the  mortgage  attaches  itself  to  the 
property  in  the  condition  in  which  it  comes  to  the  mortgagor's 
hands.  In  the  language  of  Justice  Bradley,  in  the  case  of 
United  States  v.  New  Orleans  R.  R.  Co.,  12  "Wall.  362,  it  only 
attaches  to  such  interest  as  the  mortgagor  acquires;  and  if 
he  purchase  property  and  give  a  mortgage  for  the  purchase- 
money,  the  deed  which  he  receives  and  the  mortgage  which 
he  gives  are  regarded  as  one  transaction,  and  no  general  lien 
impending  over  him,  whether  in  the  shape  of  a  general  mort- 
gage or  judgment  or  recognizance,  can  displace  such  mort- 
gage for  purchase-money.  This  rule  was  followed  in  Fosdick 
V.  Schall,  99  U.  S.  235.  It  is  true  that  in  the  opinions  in  these 
cases  there  is  a  statement  that  the  rule  would  be  different  if 
the  articles  upon  which  the  lien  existed  became  incorporated 
into  the  road  itself.  Instances  may  be  imagined  where  the  ex- 
ception BO  indicated  would  be  proper.  Where  the  articles  are 
of  such  a  character  that  their  detachment  would  involve  the 
dismantling  of  an  important  feature  of  the  realty,  their  an- 
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nexation  might  well  be  regarded  as  an  abandonment  of  the 
lien  by  him  who  impliedly  assented  to  the  annexation.  Shin- 
gles, lumber,  brick,  to  be  used  in  a  building,  railroad  iron  or 
ties  to  be  used  in  constructing  a  railroad,  are  apparent  sam- 
ples of  such  a  class  of  chattels.  I  am  not  prepared  to  say, 
however,  that  even  in  such  instances  there  may  not  be  an 
equitable  method  of  awarding  to  a  prior  mortgagee  of  the 
realty  all  his  rights,  while  preserving,  in  some  degree,  the  in- 
terest of  the  lienor  of  the  chattels.  For,  in  my  view,  the 
equitable  way  of  dealing  with  the  property  is  to  preserve  the 
right  of  the  prior  real  estate  mortgagee  to  the  same  degree  of 
security  which  he  would  have  enjoyed  had  the  property  re- 
mained as  when  mortgaged.  The  preservation  of  that  right 
in  its  full  measure  would,  in  some  instances,  be  entirely  in- 
consistent with  the  recognition  of  any  remaining  adverse  right 
in  an  indistinguishable  portion  of  the  realty.  The  question 
involves  merely  the  practical  application  of  equitable  princi- 
ples to  the  diverse  interests.  I  regard  the  case  above  cited  as 
relevant,  because  I  see  no  greater  legal  diflBculty  in  preserving 
the  lien  upon  property  which  would  otherwise  become  sub- 
jected absolutely  to  the  lien  of  a  prior  real  estate  mortgage  by 
way  of  accretion  or  estoppel  than  if  it  became  subject  to  such 
mortgage  by  an  express  agreement  that  the  mortgage  should 
cover  after-acquired  property. 

In  the  practical  application  of  the  equitable  rule  that  the 
lien  on  the  chattels  must  give  way  to  the  previous  lien  upon 
the  real  property  in  the  degree  already  indicated,  there  is  no 
difficulty  where  the  annexed  chattels,  as  in  the  present  case, 
are  a  distinguishable  and  separable  part  of  the  realty.  If  the 
detachment  of  the  articles  so  annexed  will  occasion  no  damage 
to  the  realty,  then  the  lien  upon  them  can  be  enforced  in  the 
same  degree  as  if  they  had  remained  chattels.  If  the  detach- 
ment would  occasion  some  diminution  in  the  value  of  the  free- 
hold, as  it  would  have  stood  had  the  attachment  not  been 
made,  then  the  depreciation  must  first  be  made  whole  to  the 
real  estate  mortgagee  before  the  right  of  the  chattel  mortgagee 
can  be  recognized.  So  far  as  appears  in  the  present  case,  there 
can  be  no  appreciable  injury  to  the  realty  occasioned  by  the 
removal  of  the  engines  and  chattels. 

It  is  perceived  that  the  view  above  indicated  does  not  rest 
upon  an  agreement  which  preserves  the  chattel  nature  of  the 
engines.  It  rests  upon  an  equitable  preservation  of  the  lien 
upon  chattels  after  they  are  transmuted  into  realty.     The 
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limitation  upon  the  otherwise  legal  effect  of  the  annexation  it 
merely  to  this  extent.  The  mortgagor's  interest  in  the  chat- 
tels is  not  relieved  from  the  legal  result  arising  from  the  an- 
nexation. If  an  engine  worth  ten  thousand  dollars  is  attached 
by  the  mortgagor  of  land  bo  as  to  become  a  part  of  the  land,  I 
see  no  reason  why  it  should  retain  its  character  as  personalty 
because  there  happens  to  be  a  previous  chattel  mortgage  upon 
it  for  five  hundred  dollars.  The  equity  of  redemption  is  cov- 
ered by  the  prior  real  estate  mortgage. 

This  view  may  lead  to  an  inquiry,  when  the  occasion  arises, 
whether  such  annexation  will  cause  a  modification  of  the  legal 
remedy  of  the  chattel  mortgagee.  It  may  also,  where,  as 
in  this  case,  only  a  part  of  the  chattels  covered  by  one  chat- 
tel mortgage  are  annexed,  call  for  a  marshaling  of  securities 
for  the  purpose  of  ascertaining  whether  the  portion  annexed 
is  still  liable  for  any  or  what  portion  of  the  sum  still  due 
upon  the  chattel  mortgage.  When,  however,  as  seems  to  be 
probable  in  this  case,  the  totality  of  the  mortgaged  chattels 
will  be  needed  to  answer  the  claims  secured,  the  application  of 
the  rule  is  simple. 

The  conclusion  is,  that  the  decree  below  should  be  reversed, 
and  the  cause  remitted  to  the  court  of  chancery.  If  it  therp 
appears  that  the  equity  of  redemption  in  the  chattels  is  value- 
less, that  court  can  exclude  them  from  the  sale  under  the  fore- 
closure decree.  If  it  appears  that  there  is  some  valuable 
interest  in  the  equity  of  redemption,  the  court  can  then  either 
confine  the  sale  to  that  interest  so  far  as  the  sale  concerns 
these  chattels,  or  can  order  them  to  be  sold  absolutely,  and 
leave  the  rights  which  the  parties  have  in  them  to  be  adjusted 
in  making  a  disposition  of  the  money  arising  from  the  sale. 

FiXTUEES.  —  Owner  of  land  may  reimpress  the  character  of  personalty  on 
chattels  which  have  become  fixtures  according  to  the  ordinary  rales  of  law, 
if  they  have  not  become  so  incorporated  into  the  realty  as  to  lose  their  iden* 
tity:  Ty8(m  v.  Post,  108  N.  Y.  217;  2  Am.  St.  Rep.  409.  Chattels  annexed 
to  realty,  which  are  subject  to  a  chattel  mortgage,  remain  subject  to  such 
mortgage  as  against  every  person  having  notice  thereof:  Sowden  v.  Craig,  26 
Iowa,  156;  96  Am.  Dec.  126;  Tifft  v.  HvrUm,  53  N.  Y.  377;  13  Am.  Rep.  537. 
But  persons  acquiring  an  interest  in  or  lien  upon  real  estate,  whose  equities 
are  those  of  a  bona  fide  purchaser  for  value,  cannot  be  affected  by  agreements 
that  fixtures  annexed  to  the  land  shall  be  regarded,  notwithstanding  such 
annexation,  as  personalty:  StUlman  v.  Flenniken,  58  Iowa,  450;  43  Am.  Rep. 
120. 
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144  Nkw  Jbbsst  Kqititt,  618.] 

BBsoisaioN  OF  A  ComrRAor  ok  thb  Ground  at  Fraud  biust  be  Pbomptlt 
Madb,  or  the  right  to  make  it  ia  waived.  A  defrauded  party  has  but 
one  election  to  rescind,  and  must  exercise  that  election  with  reasonable 
promptitute  after  discovering  the  fraud.  When  he  once  elects,  he  must 
abide  by  his  decision. 

ELBOnON  NOT  TO   RESCIND  A'  CONTEAOT  ON    THB    GROUND  0»    FRAUD  MAT 

BB  Inpkrbkd  from  payments  of  purchase-money  after  notice  of  the 
fraud,  or  from  continuing  to  deal  with  the  property  as  if  no  fraud  ex- 
isted. 

Bill  to  foreclose  a  mortgage  on  a  Bkating-rink  which  the 
complainants  had  sold  to  the  defendants.  Cross-bill  was  filed 
seeking  a  rescission  of  the  contract  of  sale,  and  relief  from  the 
mortgage  on  the  ground  of  fraud  in  effecting  the  sale.  Decree 
foreclosing  the  mortgage,  and  dismissing  the  cross-bill. 

Elwood  S,  Leary  and  Ludlow  McCarter,  for  the  appellants. 
Craig  A.  Marshy  for  the  respondent. 

The  Chancellob.  On  the  14th  of  February,  1885,  the  re- 
spondent agreed  to  sell  to  the  appellants  his  skating-rink,  at 
Plainfield,  in  this  state,  for  the  sum  of  ten  thousand  dollars, 
five  thousand  dollars  of  which  was  to  be  paid  in  cash,  and  the 
other  five  thousand  dollars  was  to  be  secured  by  a  chattel 
mortgage  upon  the  rink,  and  paid  in  monthly  payments  of 
not  less  than  three  hundred  dollars  each,  on  or  before  April  1, 
1886. 

When  the  agreement  was  completed,  the  appellants  were 
put  in  possession  of  the  purchased  property,  and  a  week  later 
paid  five  thousand  dollars,  received  a  bill  of  sale  of  the  rink, 
and  gave  their  chattel  mortgage  to  secure  the  five  thousand 
dollars  remaining  unpaid. 

To  a  bill  to  foreclose  that  mortgage,  filed  in  September, 
1885,  the  appellants  set  up  by  answer  and  cross-bill  that  they 
were  defrauded  by  the  respondent  at  the  sale  of  the  rink  by 
his  misrepresentation  of  the  profits  that  he  had  received  from 
it,  and  the  character  of  its  patrons.  They  allege  that  he  de- 
<5lared  that  his  net  profits  from  his  operation  of  the  rink  had 
been  one  thousand  dollars  per  month,  and  that  the  rink  was 
patronized  by  numbers  of  the  most  respectable  people  in 
Plainfield. 

They  admit  that  within  a  week  from  the  time  they  took 
possession  of  the  rink,  they  discovered  that  the  conduct  of 
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Bome  of  the  respondent's  employees  with  disreputable  char- 
acters, who  were  allowed  to  frequent  the  place,  had  driven 
away  many  of  the  better  class  of  patrons;  and  it  abundantly 
appears  by  the  proofs  that  they  also  speedily  found  out  that 
the  net  profits  to  be  derived  from  the  rink  were  inconsiderable 
in  comparison  with  a  net  profit  of  one  thousand  dollars  per 
month.  So  great,  indeed,  is  the  disparity  between  the  appel- 
lants' receipts  and  the  profits  which  they  allege  the  respond- 
ent claimed  to  have  received,  that  it  was  plainly  impossible 
for  his  representations  to  have  been  true.  Notwithstanding 
these  discoveries  had  been  made  on  April  2,  1885,  the  appel- 
lants paid  the  respondent  three  hundred  dollars  on  account 
of  his  mortgage,  and  on  the  13th  of  June  the  further  sum  of 
six  hundred  dollars,  and  thereafter  repeatedly  promised  to 
pay  him  the  full  amount  secured  by  the  mortgage,  and  until 
foreclosure  of  the  mortgage  was  commenced,  failed  even  to 
intimate  to  him  that  they  had  been  defrauded.  During  the 
time  that  elapsed  between  the  discoveries  of  the  fraud  and  the 
foreclosure  they  dealt  with  the  property  «s  their  own,  made 
changes  in  it  and  in  the  method  of  conducting  its  business, 
advertised  it  for  sale,  and  negotiated  with  third  persons  for 
the  disposition  of  it. 

While  they  thus  dealt  with  it,  and  prior  to  the  foreclosure, 
it  became  plainly  apparent  that  the  popular  furor  for  roller- 
skating  was  waning,  and  that  the  bueiness  they  had  entered 
upon  must  soon  collapse. 

Under  this  condition  of  affairs,  they  now  seek  to  rescind 
their  contract  because  of  the  fraud  they  allege  to  have  been 
practiced  upon  them. 

The  master  rested  his  decision  of  the  case  upon  the  failure 
of  the  appellants  to  establish  the  alleged  fraud,  reaching  his 
conclusion  after  a  careful  examination  of  several  hundred  pages 
of  conflicting  testimony. 

It  is  unnecessary  for  us  to  determine  whether  the  proofs 
establish  the  fraud;  for  it  is  apparent  that  if  there  was  in  fact 
the  fraud  complained  of,  it  in  substance  became  manifest  to 
the  appellants  months  before  the  foreclosure  suit  was  com- 
menced. When  it  was  discovered,  it  was  the  appellants'  duty, 
with  all  reasonable  diligence,  to  disaflBrm  the  contract.  They 
could  not  derive  all  possible  benefit  from  the  transaction,  and 
then  be  relieved  from  their  obligation  by  a  rescission,  or  refusal 
to  perform,  on  their  part.  It  would  be  most  inequitable  to 
permit  them  to  hold  the  rink  and  its  business  in  apparent 
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acquiescence  in  the  fraud  until  the  collapse  of  the  business 
was  assured,  and  then  rescind  their  contract. 

It  is  the  rule  that  the  defrauded  party  to  a  contract  has  but 
one  election  to  rescind,  that  he  must  exercise  that  election 
with  reasonable  promptitude  after  discovery  of  the  fraud,  and 
that  when  he  once  elects,  he  must  abide  by  his  decision:  Bige- 
low  on  Fraud,  436.  Delay  in  rescission  of  the  contract  is  evi- 
dence of  a  waiver  of  the  fraud,  and  an  election  to  treat  the 
contract  as  valid:  Williamson  v.  N.  J.  Southern  R.  R.  Co.,  29 
N.  J.  Eq.  311,  319;  Brown  v.  Mutual  Benefit  Life  Ins.  Co.,  32  Id. 
809;  Oalcey  v.  Cooh,  41  Id.  350;  Bigelow  on  Fraud,  438;  2  Pome- 
roy's  Eq.  Jur.,  sec.  817;  Baird  v.  New  York,  96  N.  Y.  567; 
Farlow  v.  Ellis,  15  Gray,  229.  So  payments  of  purchase- 
money  after  knowledge  of  the  fraud  are  evidence  to  the  same 
effect:  Kunckolls  v.  Lea,  10  Humph.  577.  And  so,  also,  is  the 
continued  dealing  with  the  property  purchased,  and  in  refer- 
ence to  the  fraudulent  transaction,  as  if  the  contract  were  sub- 
eisting  and  binding:  Bassett  v.  Brown,  105  Mass.  551;  1  Story's 
Eq.  Jur.,  13th  ed.,  227;  2  Kent's  Com.,  11th  ed.,  637;  Vigers 
V.  Pike,  8  Clark  &  F.  562;  Schiffer  v.  Dietz,  83  N.  Y.  300. 

I  think  that,  in  the  case  now  considered,  it  is  plain  that 
after  the  appellants  had  knowledge  of  all  the  substantial 
features  of  the  alleged  fraud,  and  were  fully  aware  of  the 
deceit  which  had  been  practiced  upon  them,  they  so  acted  as 
to  afford  plenary  evidence  of  an  election  to  abide  by  their 
contract.    Their  election  thus  made  was  irrevocable. 

The  decree  should  be  aflBrmed. 


Thk  Rights  and  Duties  of  Onb  Who  Seeks  to  Rescind  a  Contbaot 
are  considered  in  the  note  to  Johnson  v.  Evans,  60  Am.  Dec.  672-681.  Partjr 
wishing  to  rescind  must  act  wilhin  a  reasonable  time:  Wilbur  v.  Flood,  16 
Mich.  40;  93  Am.  Dec.  203;  Iloadley  v.  House,  32  Vt.  179;  76  Am.  Dec.  167; 
and  must  restore  whatever  he  has  received  under  the  contract:  Woodbury  v. 
Woodbury,  47  N.  H.  11;  90  Am.  Dec.  655. 


Melick  v.  Pidoook. 

f44  New  Jersey  Equity,  625.] 
To  THE  Creation  op  an  Estate  of  Inheritance,  the  Wobd  "HEiBa" 

is  Necessary,  if  it  is  to  be  created  by  a  feoflFment  or  grant;  but  in  a  will, 

such  estate  may  pass  without  the  use  of  the  word  " heirs."        ^ 
AxL  Deeds  should  be  Construed  Favorably,  and  as  near  the  mtentiott 

of  the  parties  as  possible,  consistent  with  the  rules  of  law.  ^^ 

To  Create  a  Feb,  It  is  not  Essenhal  that  the  Word  "Hmm     M 

Located  in  Ant  Particular  Part  of  the  Grant. 
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Tbttstex  will  Takk  Legal  Estate  in  Pee,  tboooh  Limited  to  Him 
WITHOUT  THE  WoED  "  HEms,"  if  the  trust  which  he  is  to  execute  be  to 
the  cestui  que  trust  and  his  heirs.  The  words  of  limitation  must  here  bo 
treated  as  applying  to  the  legal  as  well  as  to  the  equitable  estate,  for  to 
otherwise  construe  them  would  deprive  the  trustee  of  power  to  execute 
his  trust. 

A  Legal  Estate  is  C!oinrEBTED  nrro  an  Equitable  One  by  the  statutes 
of  New  Jersey  in  favor  of  the  cestui  que  trust  whenever  an  estate  ii 
granted  to  one  person  for  the  use  of  another. 

James  J.  Bergen^  for  the  appellants. 

/.  O.  Shipman  and  A.  C.  Hvlshizety  for  the  respondent. 

Depue,  J.  Tunis  D.  Melick,  on  the  20th  of  April,  1878, 
made  a  mortgage  to  his  father,  Peter  "W.  Melick,  upon  certain 
lands  in  the  county  of  Hunterdon,  which  he  had  acquired 
tinder  the  will  of  his  grandfather.  The  mortgage  was  as- 
signed by  Peter  W.  Melick  to  Fisher  Pidcock,  the  complainant, 
on  the  24th  of  July,  1884. 

Subsequent  to  the  making  of  the  mortgage,  and  prior  to  the 
assignment  to  Pidcock,  to  wit,  on  the  15th  of  May,  1878,  Tunis 
conveyed  the  mortgaged  premises  to  Sarah  Ann  Studdiford 
in  trust.  The  deed  of  conveyance  was  an  indenture  of  bargain 
and  sale  between  Tunis  D.  Melick  of  the  first  part,  and  Sarah 
Ann  Studdiford  of  the  second  part,  whereby  the  party  of  the 
first  part,  for  the  consideration  of  one  dollar,  did  grant,  bar- 
gain, sell,  alien,  release,  convey,  and  confirm  all  that  certain 
interest  or  remainder  devised  to  him  by  his  grandfather  in  the 
premises  unto  the  party  of  the  second  part,  in  trust,  neverthe- 
less, for  the  two  children  of  Tunis  D.  Melick,  Clarence  and 
Caroline,  for  their  use  and  benefit,  and  their  heirs,  as  tenants 
in  common,  in  equal  shares  and  proportions;  it  being  intended 
by  this  indenture  to  convey  the  same,  subject  only  to  such 
charges  and  encumbrances  as  by  said  last  will  and  testa- 
ment are  set  out,  it  being  the  object  of  the  said  party  of  the 
first  part  to  convey  all  his  right,  title,  and  interest  therein,  with 
the  appurtenances,  to  have  and  to  hold  the  aforesaid  premises, 
with  the  appurtenances,  unto  the  party  of  the  second  part,  in 
trust,  as  aforesaid,  for  the  said  Clarence  and  Caroline  Melick, 
their  heirs  and  assigns  forever. 

In  this  condition  of  the  title,  Pidcock,  on  the  19th  of  August, 
1884,  filed  a  bill  to  foreclose  his  mortgage,  and  for  the  sale  of 
the  mortgaged  premises.  To  this  bill,  Clarence  and  Caroline 
Melick,  the  cestuis  que  trust,  were  made  parties,  and  filed  an- 
swers,   Sarah  A.  Studdiford  died  before  the  bill  was  filed. 
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Tunis  D.  Melick  was  not  made  a  party,  he  having  conveyed 
by  the  trust  deed  his  interest  in  the  mortgaged  premises.  A 
final  decree  for  the  sale  of  the  mortgaged  premises  was  made 
October  2,  1885.  On  this  decree  execution  issued  to  the 
sherifif  of  Hunterdon,  who  made  sale  of  the  premises  on  the 
25th  of  January,  1886.  At  this  sale  the  complainant  became 
the  purchaser.  The  sale  was  confirmed  by  the  coitrt,  and  a 
deed  in  pursuance  thereof  made  and  delivered  to  the  com- 
plainant. 

Tunis  D.  Melick  was  in  possession  of  the  mortgaged  prem- 
ises at  the  time  of  the  foreclosure  sale,  and  the  complainant 
applied  to  the  court  for  a  writ  of  assistance  against  Tunis  D. 
Melick  to  have  possession  of  the  premises  delivered  to  him.  A 
writ  of  assistance  was  refused,  on  the  ground  that  there  being 
no  word  of  inheritance  in  the  grant  to  Mrs.  Studdiford,  upon 
her  death  the  interest  of  tb  e  grantor  devolved  upon  him  again, 
and  the  rights  of  the  cestuis  que  trust  terminated:  Pidcock  v. 
Melick,  N.  J.  Chan.,  Feb.  11,  1887. 

The  complainant  thereupon  filed  this  bill,  which  is  a  bill  of 
strict  foreclosure,  as  distinguished  from  the  usual  bill  for  fore- 
closure and  sale.  Its  prayer  is,  that  Tunis  D.  Melick  may  be 
decreed  to  pay  the  complainant  the  amount  due  him  for  prin- 
cipal and  interest  on  the  mortgage,  and  that  in  default  thereof 
the  said  Tunis  D.  Melick,  and  all  persons  claiming  from  or 
ander  him,  may  be  barred  and  foreclosed  of  and  from  all 
equity  of  redemption  in  the  mortgaged  premises. 

To  this  bill,  Tunis  D.  Melick  and  Sarah  M.  Melick,  his 
wife,  were  made  parties.  Mrs.  Melick  was  made  a  party  as 
the  assignee  of  a  judgment  recovered  on  the  6th  of  April,  1886, 
by  James  J.  Bergen  against  Tunis  D.  Mellick,  for  a  debt  in- 
curred by  Tunis  D.  Melick  prior  to  the  execution  of  the  com- 
plainant's mortgage.  Tunis  D.  Melick  and  Sarah  M.  Melick 
both  answered  the  bill,  setting  up  that  the  complainant's 
mortgage  was  made  without  consideration,  and  with  the  in- 
tent to  defraud  creditors.  Mrs.  Melick  further,  by  way  of 
cross-bill,  set  up  that  she  was  also  the  owner  of  a  judgment 
recovered  by  Kline  Melick  against  Tunis  D.  Melick  on  the  4th 
of  June,  1878,  and  asked  a  decree  establishing  the  priority  of 
both  judgments  over  the  complainant's  mortgage,  for  the  rea- 
son above  mentioned.  The  latter  judgment  was  held  by  Peter 
W.  Melick  at  the  time  the  original  foreclosure  suit  was  begun, 
and  he  was  made  a  party  to  that  suit  as  owner  of  this  judg- 
ment    Mrs.  Melick's  etatus  in  this  suit  depends,  therefore, 
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upon  the  judgment  recovered  by  Bergen,  and  that  judgment 
was  recovered  after  the  decree  in  the  original  suit,  and  after 
the  execution  sale  and  the  sheriff's  deed  to  the  complainant. 

The  deed  from  Tunis  to  Mrs.  Studdiford  conveyed  to  her  an 
estate  upon  a  simple  trust,  without  any  discretionary  powers 
or  active  duties  to  be  performed  by  the  trustee.  Under  such 
a  conveyance  the  incidents  of  the  trust  estate  are  a  jvs  hahendiy 
or  right  of  actual  possession  in  the  cestui  que  trusty  and  also 
the  ju8  disponendif  or  right  in  the  cestui  que  trust  to  require  the 
trustee  to  convey  the  legal  estate  as  the  cestui  que  trust  may 
direct:  Lewin  on  Trusts,  18.  The  trust  in  its  nature  and  qual- 
ity is  such  as  would  be  executed  by  the  statute:  Rev.  Stats. 
165,  166.  The  trust,  as  declared  in  the  deed,  is  for  the  use  of 
Clarence  and  Caroline,  and  their  heirs  and  assigns  forever,  — 
words  which,  in  a  legal  estate,  would  create  a  fee.  In  constru- 
ing the  limitation  of  trusts,  courts  of  equity  adopt  the  rules  of 
law  applicable  to  legal  estates:  Cushing  v.  Blake,  30  N.  J.  Eq. 
689.  On  the  assumption  that  the  trustee  took  only  a  legal  es- 
tate for  life,  Clarence  and  Caroline  took  an  equitable  estate  in 
fee-simple.  It  is  clear  that  the  equitable  estate  vested  in  them 
did  not  terminate  at  the  death  of  Mrs.  Studdiford,  even  if  she 
took  by  the  deed  only  an  estate  for  her  life;  for  it  is  a  maxim 
in  equity  that  a  trust  once  created  shall  not  fail  for  want  of  a 
trustee,  and  the  court  will  follow  the  estate  into  the  hands  of 
the  legal  owner,  whoever  he  may  be,  and  compel  him  to  give 
effect  to  the  trust  by  the  execution  of  proper  assurances,  un- 
less the  legal  estate  has  gone  to  a  bona  fide  purchaser  for  value: 
2  Lewin  on  Trusts,  833.  In  Weller  v.  Rolason,  17  N.  J.  Eq.  13, 
the  testator  directed  his  executor  to  invest  the  residue  of  his 
estate  in  the  purchase  of  a  house  and  lot  to  belong  to  his 
widow  during  her  widowhood,  and  on  her  death  to  be  sold, 
and  the  proceeds  equally  divided  among  his  children.  The 
executor  made  the  purchase,  and  took  a  deed  to  himself  as 
executor  without  words  of  inheritance.  The  executor  and  the 
widow  having  died,  on  a  bill  filed  by  the  testator's  children  to 
have  the  lands  applied  to  the  purposes  of  the  trusts  declared 
in  the  testator's  will,  a  decree  was  made  against  a  purchaser 
from  the  grantor's  heirs,  having  knowledge  of  the  trust,  that 
a  conveyance  be  made  in  fee,  and  that  the  lands  be  sold, 
and  the  proceeds  be  applied  to  the  trusts  declared  in  the  tes- 
tator's will. 

If  Mrs.  Studdiford  took  only  a  life  estate  by  the  deed,  and 
the  legal  title  reverted  to  the  grantor  on  her  death,  the  trust 
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estate  in  his  children  was  not  thereby  destroyed.  The  lands 
would  remain  in  the  grantor's  hands,  charged  with  the  trust. 

Nor  did  the  trust  deed,  upon  a  construction  of  all  the  limi- 
tations contained  in  it,  grant  to  Mrs.  Studdiford  only  an  estate 
for  life. 

It  is  undoubtedly  the  common-law  rule  that  an  estate  of 
inheritance  cannot  be  created  by  deed  without  the  word 
"heirs."  In  a  will  an  estate  of  inheritance  may  pass  without 
the  word  "  heirs,"  for  in  a  will  a  fee-simple  doth  pass  by  the 
intent  of  the  devisor;  but  in  feoffments  and  grants  the  word 
"heirs"  is  the  only  word  that  will  make  an  estate  of  inheri- 
tance: Co.  Lit.  8  b,  96.  The  rule  of  the  common  law  that  in 
the  creation  of  an  estate  by  deed  the  word  "  heirs  "  is  neces- 
sary to  pass  the  fee,  has  not  been  altered  in  this  state  by  statute, 
nor  has  it  been  modified  or  relaxed  by  judicial  construction. 
No  synonym  can  supply  the  omission  of  the  word  "  heirs," 
nor  can  the  legal  construction  of  the  grant  be  affected  by  the 
intention  of  the  parties:  Kearney  v.  Macomb,  16  N.J.  Eq.  189; 
Adams  v.  Ross,  80  N.  J.  L.  505;  82  Am.  Dec.  237;  Sisson  v. 
Donnelly,  86  N.  J.  L.  432,  434.  But  it  is  also  a  maxim  of  the 
highest  antiquity  in  the  law  that  all  deeds  shall  be  construed 
favorably,  and  as  near  the  apparent  intention  of  the  parties  as 
is  possible,  consistent  with  the  rules  of  law:  4  Cruise,  272. 
To  create  a  fee,  the  limitation  must  be  to  "  heirs";  but  it  may 
be  made  either  in  direct  terms  or  by  immediate  reference,  and 
it  is  not  essential  that  the  word  "  heirs  "  be  located  in  any 
particular  part  of  the  grant:  4  Kent's  Com.  6;  2  Preston  on 
Estates,  2;  Shep.  Touch.  101;  Com.  Dig.,  tit.  Estate,  A,  2;  8 
Bac.  Abr.  425,  tit.  Estate,  B.  In  Doe  v.  Martin,  4  Term  Rep. 
89,  65,  the  deed  of  settlement  was  "  to  the  use  of  all  and  every 
the  child  or  children  of  a  marriage  equally,  share  and  share 
alike;  if  more  than  one,  as  tenants  in  common,  and  not  as 
;oint  tenants;  and  if  but  one  child,  then  to  such  only  child, 
his  or  her  heirs  and  assigns,  forever."  The  words  "his  or  her 
heirs,"  "considering,"  as  was  said  by  Lord  Kenyon,  "the 
whole  settlement  and  the  manifest  intention  of  the  parties," 
were  allowed  to  operate  as  words  of  limitation  on  all  the  pre- 
ceding words  of  the  sentence. 

Conveyances  to  uses  are  construed  in  the  same  manner  as 
deeds  deriving  their  effect  from  the  common  law:  4  Cruise, 
258.  The  word  "heirs"  is  necessary  to  create  a  fee.  But 
where  the  conveyance  is  in  trust,  the  trustee  will  take  the 
legal  estate  in  fee,  although  limited  to  him  without  the  word 
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"heirs,"  if  the  trust  which  he  is  to  execute  he  to  the  cestui  que 
trust  and  his  heirs.  The  words  of  limitation  and  inheritance 
in  such  case  are  connected  with  the  estate  of  the  cestui  que 
trusty  hut  are  held  to  relate  to  the  legal  estate  of  the  trustee, 
hecause  without  such  construction  the  trustee  would  not  be 
able  to  execute  the  trust:  1  Washburn  on  Real  Property,  57; 
Newhall  V.  Wheeler^  7  Mass.  189;  Steams  v.  Palmar,  10  Met.  32; 
Cleveland  v.  Hallett,  6  Cush.  403;  Welch  v.  AUen,  21  Wend. 
147;  Neilson  v.  Lagow,  12  How.  98,  100;  North  v.  Philhrooh,  34 
Me.  532.  Steams  v.  Palmer,  supra,  is  very  like  the  present 
case.  By  a  deed  of  bargain  and  sale,  lands  were  conveyed  to 
A,  B,  and  C,  in  trust  for  the  inhabitants  of  the  parish  of  S., 
for  a  burying-ground  forever,  "to  have  and  to  hold  the  said 
lands  to  the  said  A,  B,  and  C,  in  trust  for  the  use  of  the  in- 
habitants of  said  parish,  and  their  heirs  forever,  as  a  burying- 
yard."  It  was  held  that  the  deed  conveyed  to  A,  B,  and  C  a 
fee-simple  estate.  Wilde,  J.  said:  "The  words  'their  heirs' 
in  the  deed  may  be  construed  as  applied  to  the  immediate 
grantees,  and  ought  to  be  so  construed  to  effectuate  the  clear 
intention  of  the  parties." 

The  rule  of  construction  adopted  in  the  foregoing  cases  ap- 
plies as  well  to  a  grant  upon  a  simple  trust  as  to  grants  with 
special  powers  or  active  duties  in  the  trustee,  and  is  not  a  whit 
more  liberal  than  that  adopted  by  the  king's  bench  in  Doe  v. 
Martin,  supra,  in  the  construction  of  successive  limitations  (o 
effectuate  the  manifest  intention  of  the  parties.  Conveyances 
upon  simple  trusts  are  regarded  in  law  as  grants  for  the  benefit 
of  the  cestui  que  trust.  In  every  such  conveyance  the  inten- 
tion of  the  grantor  is  to  give  the  quantum  of  estate  limited  in 
the  declaration  of  use.  The  estate  of  the  trustee,  and  the  use 
limited  upon  it,  are  parts  of  one  entire  conveyance,  the  trus- 
tee's estate  being  subsidiary  to  the  purposes  of  the  trust.  A 
construction  which  will  apply  words  of  inheritance  in  the 
trust  to  the  trustee's  estate  is  absolutely  necessary  to  give  ef- 
fect to  the  intent  of  the  grantor.  Our  statute,  which  extends 
to  every  person  to  whom  the  use  of  lands  is  given,  granted, 
limited,  released,  or  conveyed  by  deed,  grant,  or  any  other 
legal  conveyance  whatsoever,  and  converts  the  equitable  estate 
into  a  legal  estate,  should  have  great  weight,  if  not  a  control- 
ling effect  upon  the  construction  of  a^deed  to  uses  within  its 
purview:  Rev.  Stats.,  p.  165,  sec.  66.  A  use  expressed  in  words 
of  inheritance  demonstrates  that  the  grantor  by  his  deed  in- 
tended to  convey  a  fee.    The  statute  declares  that  the  grantees 
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to  whom  the  use  is  given,  limited,  granted,  or  conveyed  shall 
be  deemed  in  as  full  and  ample  possession  to  all  intents,  con- 
stractions,  and  purposes  as  if  such  grantees,  their  heirs  and 
assigns,  were  possessed  thereof  by  solemn  livery  of  seisin  and 
possession.  Unlike  the  English  statute  of  uses,  27  Hen.  VIIL, 
c.  10,  our  statute  acts  upon  the  use  granted,  without  referring 
to  the  trustee's  estate,  and  converts  the  former  into  a  legal  es- 
tate. 

There  is  nothing  in  Adams  v.  RosSf  supra,  or  Kearney  v. 
Macomb,  supra,  contrary  to  this  view.  In  Adams  v.  Ross,  supra, 
the  word  "heirs"  was  neither  in  the  granting  part  of  the  deed 
nor  in  the  habendum.  It  was  found  only  in  the  covenants  for 
title  annexed  to  the  grant.  Covenants  of  warranty  or  for 
title  are  mere  incidents  of  the  grant,  designed  for  indemnity 
or  security  for  the  estate  granted.  They  can  neither  enlarge 
nor  narrow  the  grant,  and  will  themselves  be  restrained  and 
limited  to  the  estate  conveyed:  Com.  Dig.,  tit.  Estate,  A,  2; 
ClanricJcard  v.  Sidney,  Hob.  273;  Seymour'' s  Case,  10  Coke, 
97;  Rawle  on  Covenants  for  Title,  199, 415,  524.  The  decision 
in  Adams  v.  Ross,  supra,  in  this  court  was  expressly  put  upon 
the  ground  that  covenants  for  title  were  no  part  of  the  convey- 
ance. The  error  of  the  supreme  court,  for  which  its  judgment 
was  reversed,  was  in  calling  in  aid  covenants  for  title  to  en- 
large the  grant.  In  Kearney  v.  Macomb,  supra,  the  deed  was 
to  A.  K.  K.,  his  legal  representatives  and  assigns,  to  hold  the 
same  and  the  proceeds  thereof  upon  the  trusts  and  conditions 
set  forth  in  an  antenuptial  contract.  Neither  the  deed  nor  the 
antenuptial  contract  contained  the  word  "heirs."  In  both 
these  cases  the  words  indispensable  to  create  a  fee  in  a  grant 
were  entirely  wanting,  and  there  was  no  room  for  construction. 
In  Weller  v.  Rolason,  supra,  reformation  of  tbe  deed  was  neces- 
sary. The  deed  did  not  contain  the  word  "heirs,"  nor  did  the 
trust  appear  in  any  way  in  it. 

Price  V.  Sisson,  13  N.  J.  Eq.  168,  affirmed  17  Id.  476,  de- 
cided that  a  conveyance  to  grantees  and  their  heirs  for  the 
use  of  the  grantees  and  their  heirs,  in  trust  for  certain  per- 
sons beneficially  interested,  did  not  vest  the  legal  estate  in 
the  beneficiaries,  because  of  the  common-rule  that  when  a 
use  is  limited  upon  a  use  the  statute  executes  only  the  first 
use.  In  the  deed  to  Mrs.  Studdiford,  the  first  and  only  use 
declared  is  for  the  beneficiaries,  Clarence  and  Caroline,  and 
their  heirs,  and  all  the  authorities,  ancient  and  modem,  agree 
that  the  statute  executes  the  first  use  and  converts  it  into  a 


908  Melick  v.  PiDcocK.  [New  Jersey, 

legal  estate,  except  where  the  powers  and  duties  conferred 
upon  the  donee  to  uses  are  such  as  require  in  him  the  legal 
estate  for  their  discharge. 

Under  the  trust  deed,  the  children  of  Tunis  took  an  equita- 
ble estate  in  fee-simple,  and  Mrs.  Studdiford,  as  trustee,  a 
legal  estate  in  fee,  and  there  was  no  estate  to  revert  to  Tunis 
on  the  trustee's  death.  By  the  statute,  the  legal  estate  of  the 
trustee  became  vested  in  the  cestuis  que  use.  The  complain- 
ant, as  purchaser  under  the  foreclosure  decree,  to  which  the 
children  of  Ttmis  were  parties,  acquired  the  estate  of  the 
mortgagor,  and  also  the  fee  in  the  equity  of  redemption. 
This  bill  was  unnecessary  to  perfect  the  complainant's  title 
under  the  original  foreclosure  suit.  Indeed,  in  any  aspect, 
the  prayer  of  the  bill,  which  is,  that  Tunis  redeem  the  com- 
plainant's mortgage  or  be  foreclosed,  is  inappropriate.  If 
any  relief  by  bill  was  needed,  the  prayer  should  have  been 
that  Tunis  convey  to  the  complainant  as  owner  of  the  equi- 
table estate,  and  a  decree  for  a  conveyance  would  have  been 
as  of  course. 

A  decree  dismissing  the  complainant's  bill  for  this  reason 
would  be  inequitable.  The  defendants'  opposition  to  the 
allowance  of  a  writ  of  assistance,  on  the  ground  that  the 
complainant's  title  under  the  foreclosure  was  imperfect,  and 
the  denial  of  the  writ,  for  that  reason,  cast  a  cloud  upon  the 
complainant's  title.  The  defendants  did  not  demur  or  object 
to  the  bill.  The  complainant  made  Mrs.  Melick  a  party  to 
this  suit.  By  her  answer,  and  a  cross-bill,  she  set  up  that 
the  mortgage  held  by  the  complainant  was  made  by  her  hus- 
band, without  consideration,  for  the  purpose  of  defrauding  his 
creditors.  The  complainant  answered  the  cross-bill,  joining 
issue  on  the  allegations  in  it.  The  till  may,  and  should 
under  the  circumstances,  be  treated  as  a  bill  by  the  com- 
plainant to  remove  a  cloud  upon  his  title. 

The  master  found  against  the  defendants  on  the  merits,  and 
advised  a  decree  for  the  complainant.  The  burden  of  proof 
is  upon  the  defendants.  The  testimony  is  conflicting  and 
unsatisfactory,  and  in  some  respects  unreliable.  The  evi- 
dence was  taken  orally,  in  the  presence  of  the  master,  with 
opportunity  to  see  and  observe  the  demeanor  of  the  witnesses. 
On  a  consideration  of  the  whole  case,  as  presented  by  the 
testimony,  I  find  no  reason  to  reverse  the  finding  of  the 
master,  and  the  decree  advised  by  him  Ehould  be  afl&rmed. 
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Use  of  Wobd  "  Heirs  "  is  not  Indispensable  to  Vest  a  Trustee  with 
an  estate  in  fee.  The  estate  granted  to  a  trustee  is  measured  and  limited  by 
the  trust  created.  It  will  be  treated  as  an  estate  in  fee  if  such  construction 
is  necessary  for  the  purposes  of  the  trust,  though  the  word  "heira"  is  not 
used;  and  will,  on  the  other  hand,  be  regarded  as  less  than  an  estate  in  fee, 
though  limited  to  the  trustee  and  his  heirs,  if  the  complete  execution  of  the 
trust  djoes  not  require  an  estate  in  fee:  Perry  on  Trusts,  sec.  312;  Chamber- 
lain V.  Thompson,  10  Conn.  243;  26  Am.  Dec.  390;  Steacy  v.  Eice,  27  Pa.  St. 
75;  67  Am.  Dec.  447;  Mlis  v.  Fisfver,  3  Sneed,  231;  65  Am.  Dec.  62.  Except 
in  limiting  or  creating  an  estate  in  trust,  the  word  "heirs"  is  indispensable 
to  the  creation  of  an  estate  in  fee-simple:  Adama  v.  Eosa,  30  N.  J.  L.  505; 
82  Am.  Dec.  237,  and  note. 


Brands  v.  Db  Witt. 

144  New  Jebset  Equity,  645.J 

TTf.tr  at  Law  mat  Release  to  bis  Father,  for  a  sufficient  consideration, 
all  the  share  which  he  would  otherwise  acquire  in  the  latter's  estate  on 
his  death;  and  such  release  will  estop  such  heir  from  claiming  any  inter- 
est in  as  one  of  the  heirs  at  law  of  his  father. 

Statute  of  Frauds.  —  Release  must  be  in  WRiriNa  when  by  it  an  heir 
at  law  relinquishes  all  right  to  claim  the  estate  which  otherwise  would 
vest  in  him  on  the  subsequent  death  of  his  ancestor. 

George  A.  Angle,  for  the  appellants. 

C.  H.  Beasley,  and  Shipman  and  Son,  for  the  respondents. 

Van  Syckel,  J.  David  Brands  died  intestate  in  January, 
1883,  seised  in  fee  of  a  farm  containing  about  117  acres  of  land, 
and  some  personal  estate.     His  seven  children  survived  him. 

Isaac,  one  of  his  sous,  administered  upon  the  personal  estate 
and  sold  it. 

In  November,  1883,  it  was  agreed  that  the  real  estate  should 
be  sold  at  public  sale,  and  that  all  the  children  would  join  in 
making  a  conveyance  of  it  to  the  purchaser.  The  farm,  at 
that  sale,  was  struck  off  to  Abram  Brands  for  thirty-eight  dol- 
lars per  acre,  and  he  signed  the  conditions  of  sale.  On  the  day 
of  the  sale,  and  after  the  sale,  Isaac,  as  he  alleged,  discovered 
in  an  old  desk,  which  he  had  purchased  at  the  sale  of  the  in- 
testate's goods,  three  releases  to  the  intestate,  one  executed  by 
his  son  Jacob,  one  by  his  son  Abram,  and  one  by  James. 

Two  of  the  releases  purported  to  be  in  consideration  of  land 
conveyed  to  them  by  their  father  in  his  lifetime,  and  the  third 
in  consideration  of  the  sum  of  two  thousand  five  hundred 
dollars. 

In  the  releasing  part,  each  one  "releases,  discharges,  and 
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forever  quitclaims  all  right,  title,  interest,  or  claim  whatsoever 
to  him,  the  said  David  Brands,  and  to  his  other  children  and 
heirs  at  law,  of  all  the  estate,  both  real  and  personal,  that  may 
be  left  at  the  decease  of  said  David,  the  releasor  being  fully 
satisfied  and  content,  on  the  reception  of  the  abov.e-mentioned 
deed,  for  all  the  legacies  that  now  or  ever  hereafter  might  de- 
scend to  him  from  the  estate  of  said  David,  and  that  all  of 
the  estate  of  said  David,  at  the  time  of  his  decease,  may  be 
divided  among  his  other  children  and  heirs  at  law,  or  other- 
wise, without  any  claim  or  demand,  either  by  himself,  his 
heirs,  executors,  or  administrators. 

Upon  the  production  of  these  releases,  the  other  children 
claimed  that  Jacob,  James,  and  Abram  were  thereby  excluded 
from  any  share  in  the  intestate's  estate,  and  thereupon  James 
and  Jacob  refused  to  execute  the  deed  of  conveyance  for  the 
farm  sold  to  Abram.  The  other  children  executed  a  convey- 
ance to  Abram,  but  he  refused  to  accept  it  because  all  had  not 
joined  in  it. 

On  the  24th  of  May,  1884,  James  filed  a  bill  in  chancery  for 
the  partition  of  said  lands,  to  which  all  the  heirs  at  law  were 
parties.  After  the  defendants  to  said  bill  had  filed  their  an- 
swers, an  agreement  in  writing,  dated  September  6,  1884,  was 
entered  into  by  all  the  children  except  Mrs.  De  Witt,  by  the 
terms  of  which  the  intestate's  estate  was  to  be  equally  divided 
among  all  the  children  of  decedent,  notwithstanding  said  re- 
leases. In  consideration  thereof,  Abram  signed  an  agreement 
to  take  the  farm  at  thirty-eight  dollars  per  acre,  which  it  was 
then  imderstood  among  them  was  a  larger  price  than  could 
otherwise  have  been  obtained  for  it. 

Thereupon,  in  accordance  with  said  agreement,  the  parti- 
tion suit,  by  consent  of  all  parties,  was  discontinued;  eosts 
were  paid  to  Mrs.  De  Witt;  and  James  Brands,  for  himself 
and  Jacob  Brands,  executed  the  conveyance  for  the  farm  and 
delivered  it  to  Abram,  who  accepted  it,  and  gave  his  obliga- 
tions for  the  purchase-money. 

In  the  court  below,  the  validity  of  the  releases  was  upheld, 
and  a  decree  made  that  Mrs.  De  Witt,  Isaac  Brands,  Catha- 
rine Green,  and  Hannah  Reed  were  feach  entitled  to  one  fourth 
of  the  estate,  to  the  exclusion  of  the  three  who  had  released. 
Costs  were  allowed  to  the  several  parties  out  of  the  proceeds  of 
sale  of  the  land. 

James  Brands  and  Abram  Brands  appealed  from  this  de- 
cree because  they  were  denied  a  share  of  the  estate,  and  Mrs. 
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De  Witt  appealed  because  costs  were  decreeed  out  of  the 
fund. 

I  agree  with  the  viceKshancellor  that  an  heir  at  law  may, 
for  a  BufiBcient  consideration,  release  to  his  father  the  share 
which  he  might  have,  at  the  parent's  decease,  in  his  estate, 
either  real  or  personal,  so  that  he  will  be  thereby  estopped 
from  establishing  any  claim  thereto  as  one  of  his  heirs  at  law 
or  next  of  kin. 

In  Havens  v.  Thompson,  23  N.  J.  Eq.  321,  Chancellor  Zabris- 
kie,  in  commenting  on  the  cases  of  Quarels  v.  Qwirels,  4  Mass. 
680,  and  Kenney  v.  Tiicker,  8  Id.  143,  in  which  such  releases 
were  held  to  be  binding,  said:  "That  whether  an  agreement 
by  parol,  or  in  writing  without  seal,  by  a  son  to  his  father,  on 
receiving  advancement  in  money,  that  it  shall  be  in  full  of  the 
son's  share  of  the  father's  real  estate  at  his  death,  can  have 
any  effect,  was  questionable." 

He  hesitated  to  adopt  a  rule  which  would  give  effect  to 
parol  testimony  in  cases  of  such  importance,  and  he  reserved 
the  question  until  the  final  hearing  of  the  case. 

Chancellor  Runyon  decided  the  case  on  final  hearing,  and 
gave  full  effect  to  the  agreement  to  release:  Havens  v.  Thomp- 
son, 26  N.  J.  Eq.  383. 

Vice-Chancellor  Van  Fleet,  in  Green  v.  Hathaway,  36  N.  J. 
Eq.  471,  says:  "The  justice  of  this  doctrine  is  obvious;  it  is 
designed,  in  the  first  place,  to  compel  a  child  to  abide  by  its 
promise,  and  thus  prevent  the  expectation  of  the  father  from 
being  disappointed,  who,  but  for  his  trust  in  the  promise, 
would  have  made  a  will;  and  in  the  second  place,  to  secure 
equality  among  those  who  have  equality  of  right.  But  such 
agreements,  when  they  concern  lands,  are,  like  others,  subject 
to  the  statute  of  frauds,  and  unless  they  are  in  writing,  can- 
not be  enforced."  This  we  consider  to  be  the  correct  rule,  and 
the  reason  for  it.  The  English  cases  support  this  view:  Han- 
cock V.  Hancock,  2  Vern.  665;  Lockyer  v.  Savage,  2  Strange, 
947;  Medcalfy.  Ives,  1  Atk.  63;  Heron  v.  Heron,  2  Id.  160. 

I  think  the  preponderance  of  evidence  is  against  the  con- 
tention on  behalf  of  Isaac,  Catharine,  and  Hannah,  that  the 
agreement  to  make  an  equal  division  was  executed  by  them 
on  condition  that  it  was  not  to  be  effective  until  it  was  signed 
by  Mrs.  De  Witt. 

It  was  very  soon  thereafter  performed,  on  the  part  of  Abram 
and  James,  who  represented  the  share  of  Jacob. 

The  deed  was  executed  and  delivered  to  Abram,  and  tha 
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partitioD  suit  of  James  was  discontinued,  with  costs  to  Mrs. 
De  Witt. 

The  evidence  of  Mr.  Angle,  the  solicitor  for  Abram  Brands, 
is,  that  he  drew  the  agreement,  and  was  present  at  the  execu- 
tion of  it;  that  it  was  expressly  stated,  and  understood  by  all 
who  signed  it,  that  Mrs.  De  Witt  would  not  sign  it;  and  that 
Abram  said,  in  the  presence  of  all  of  them  at  that  time,  that 
he  would  settle  with  Mrs.  De  Witt  himself.  This  is  not  denied 
by  Abram,  who  was  called  as  a  witness  after  this  testimony 
was  given. 

The  agreement  should  be  enforced  as  against  those  who 
executed  it,  but  it  cannot  affect  the  rights  of  Mrs.  De  Witt. 

The  result  will  be,  that  Mrs.  De  Witt  is  entitled  to  one 
fourth  of  the  estate,  and  the  other  children  to  one  seventh 
each. 

The  difference  between  the  one  fourth  and  the  one  seventh 
must  be  taken  out  of  the  one  seventh  to  which  Abram  is  enti- 
tled, and  paid  to  Mrs.  De  Witt.  This  is  in  accordance  with 
the  obligation  which  Abram  assumed  at  the  settlement. 

In  estimating  the  sevenths,  the  payments  provided  for  in 
the  agreement  of  September  6,  1884,  and  also  the  costs  in  the 
court  below,  and  the  costs  of  the  appellants,  Abram,  James, 
-ind  Jacob,  in  this  court,  must  first  be  deducted  from  the 
fund. 

In  estimating  the  one  fourth  to  which  Mrs.  De  Witt  is  en- 
titled, only  the  costs  in  the  court  below  and  the  costs  of  said 
appellants  in  this  court  must  first  be  deducted  from  the  fund. 
The  appellants,  Abram,  James,  and  Jacob,  are  entitled  to  costs 
in  this  court,  to  be  paid  out  of  the  fund.  The  appeal  of  Mrs. 
De  Witt  is  dismissed,  without  costs.  The  decree  should  be 
reversed,  and  the  case  remitted,  that  an  account  may  be  taken 
as  hereinbefore  directed. 


CoHXETANCB  OR  Inoumbrancb  BY  Heir  Appabknt  of  the  estate,  which 
ifl  to  vest  on  the  death  of  bis  ancestor:  See  Trull  v.  Eastman,  3  Met.  121;  87 
Am.  Dec.  126,  and  note;  Butler  t.  Duncan,  47  Mich.  94;  41  Am.  Rep.  71 1, 
and  note;  Baylor  r.  CcmmonweaUlh,  40  Pa.  St  37;  80  Am.  Deo.  651. 
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In  the  Mattbb  op  the  Lunaot  op  Mabt  Ann 

LiNDSLEY. 

[44  Nsw  JEBSBY  Equity,  664.] 

RXTUBN  TO  AK  IWQTTISITION  IN  THJE  NatukB  OV  A  WkTT  DB  LuHATIOO  !»• 

QXTTREITDO  SHOULD  Show  whether  the  individaal  ia  so  bereft  of  reason 
as  to  warrant  his  being  deprived  of  power  over  both  his  person  and  hia 
estate.  A  return  that  he  ia  an  idiot,  lunatic,  or  non  compos  mentis,  or  of 
unsound  mind,  ia  sufficient,  for  each  of  those  terms  imports  such  a  depri- 
ration  of  sense  as  renders  the  sufferer  unfit  for  self-control  aa  well  as  for 
the  management  of  his  affairs.  Neither  of  these  words  is  absolutely 
essential.  Their  place  may  be  supplied  by  words  of  equivalent  import. 
Uklkss  an  Alleged  Lunatic  is  Shown  to  bb  Unfit  fob  thb  Govbbn- 
MENT  OF  Himself  by  the  return  to  the  writ  de  lunatico  tTtquirtndo,  the 
court  will  not  place  him  and  hia  estate  under  guardianship. 

Ludlow  McCarter,  for  the  appellant. 

Henry  8.  Harris,  for  the  respondent. 

Dixon,  J.  On  the  petition  of  Parmelia  L.  Nichols,  a  com- 
mission issued  out  of  chancery  directing  an  inqury  "  whether 
Mary  Ann  Lindsley  is  a  lunatic  or  of  unsound  mind,  so  that 
she  is  not  fit  for  the  government  of  herself,  her  lands  and  tene- 
ments, goods  and  chattels."  To  this  an  inquisition  was  re- 
turned, certifying  "that  Mary  Ann  Lindsley  is  not  a  lunatic, 
but  that  her  mind  is  impaired  by  age  and  other  causes,  and 
that  she  is  not  capable  of  managing  her  own  afiairs."  The 
chancellor  set  aside  this  inquisition  because  it  failed  to  answer 
the  question  put  by  the  commission,  pointing  out,  as  one  de- 
fect, the  omission  to  state  that  Mrs.  Lindsley's  incapacity  to 
manage  her  affairs  arises  from  the  condition  of  her  mind. 
From  the  chancellor's  order  the  petitioner  appealed  to  this 
court,  insisting  that  the  inquisition,  when  fairly  interpreted, 
and  especially  in  the  light  of  certain  statements  of  the  jury 
returned  informally  with  the  inquisition,  does  signify  that 
Mrs.  Lindsley's  incapacity  to  manage  her  affairs  is  attribut- 
able to  the  impairment  of  her  mind.  We  do  not  deem  it 
necessary  to  pass  upon  this  claim  of  the  appellant,  for,  assum- 
ing it  to  be  well  founded,  there  still  remains  a  defect  in  the 
inquest  which  justifies  the  chancellor's  order. 

The  inquiry  directed  was,  whether  Mrs.  Lindsley  was  a  lu- 
natic or  of  unsound  mind,  so  as  to  be  unfit  for  the  government 
of  herself,  her  lands,  etc.  The  response,  even  as  interpreted 
by  the  appellant,  does  not  touch  the  question  whether  she  is 
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fit  for  the  government  of  herself.  Wo  think  that,  under  the 
laws  of  this  state,  mental  incapacity  to  that  extent  must  be 
found  in  proceedings  like  the  present. 

It  is  clear  that,  at  the  time  of  the  Revolution,  the  English 
court  of  chancery  required  that  the  return  should  show  that 
the  individual  was  so  far  bereft  of  reason  as  to  justify  his 
being  deprived  of  power  over  both  his  person  and  his  estate. 
A  return  that  the  party  was  an  idiot,  or  a  lunatic,  or  non  com- 
pos mentis,  or  of  unsound  mind,  was  suflBcient,  because  each  of 
those  terms  imported  such  a  deprivation  of  sense  as  rendered 
the  sufferer  unfit  for  self-control  as  well  as  for  the  manage- 
ment of  his  affairs:  Ex  parte  Barnsley,  3  Atk.  168;  1  Collinson 
on  Lunatics,  148;  Shelford  on  Lunatics,  *108.  These  words 
were  not  absolutely  essential,  but  if  omitted,  words  of  equal 
significance  were  required.  Lord  Hardwicke  saying  (3  Atk. 
171):  "  It  is  not  a  variance  in  the  words,  but  in  the  sense  and 
meaning,  that  will  quash  the  inquisition."  Our  first  statute, 
after  the  Revolution,  was  "An  act  for  supporting  idiots  and 
lunatics,  and  preserving  their  estates,"  passed  November  21, 
1794  (Patterson's  Rev.  Laws,  125),  which  was  evidently  an 
adaptation  to  our  institutions  of  chapters  9  and  10  of  17  Ed- 
ward II.,  de  Prerogativa  Regis:  Shelford  on  Lunatics,  315. 
Although  this  enactment,  by  its  terms,  includes  only  idiots 
and  lunatics,  yet  in  construction,  it  no  doubt  should  embrace 
those  non  compos  mentis,  or  of  unsound  mind,  to  whom  its  pro- 
totype had  been  judicially  extended.  Following  this  came  the 
supplement  of  March  1,  1804  (Bloomfield's  Comp.  Laws,  117), 
which  directed  that  all  cases  of  idiocy  or  lunacy  should  be 
determined  by  an  inquest  on  a  commission  of  idiocy  or  lunacy 
issued  by  the  chancellor;  that  the  proceedings  should  be  filed 
with  the  surrogate  of  the  county  in  which  the  idiot  or  lunatic 
resided,  and  that  the  orphans'  court  of  that  county  should  ap- 
point a  guardian  or  guardians,  who  should  have  the  care  and 
provide  for  the  safety  of  such  idiot  or  lunatic,  his  or  her  lands, 
tenements,  goods,  and  chattels.  Our  existing  statute,  passed 
February  28,  1820,  is  substantially  the  same:  Elmer's  Digest, 
237;  Rev.  Stats.  601.  This  state  of  the  law  plainly  leads  to 
the  conclusion  that  the  mental  imbecility  to  be  established  is 
such  as  calls  for  guardianship  over  the  person  as  well  as  over 
the  estate  of  the  imbecile. 

The  form  of  the  judicial  inquiry  under  these  statutes,  com- 
mencing with  that  of  17  Edward  II.,  is  to  the  same  effect. 
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The  ancient  writ  issued  to  inquire  whether  the  party  "  fatuuB 
et  idiota  existit:  ita  quod  regimini  sui  ipsius,  terrarum,  tene- 
mentorum,  et  cattallorum  suorum,  non  suflficit":  1  Collinson 
on  Lunatics,  117.  So  the  commission,  which  in  England 
superseded  the  writ,  and  which  has  been  adopted  here,  invari- 
ably covers  the  idea  of  the  fitness  of  the  alleged  imbecile  for 
self-government.  Such  a  practice  would  not  have  obtained 
and  have  been  observed  so  persistently  unless  this  idea  had 
been  deemed  important;  and  I  think  there  is  no  case  in  our 
reports  where  an  inquisition  has  been  accepted  and  acted 
upon,  which  did  not,  either  by  the  technical  words  above  men- 
tioned, or  by  some  other  clear  form  of  expression,  indicate  that 
the  subject  of  the  inquest  was  incapable  of  governing  himself 
as  well  as  his  affairs:  Covenhoven's  Case,  1  N.  J.  Eq.  19;  Van- 
auken*8  Case,  10  Id.  186;  James's  Case,  35  Id.  58. 

In  Perrine^s  Case,  41  N.  J.  Eq.  409,  411,  Chancellor  Runyon 
Baid  that  it  is  enough  to  warrant  the  interference  of  the  court, 
if,  from  any  cause,  whether  by  age,  disease,  affliction,  or  intem- 
perance, a  person  has  become  incapable  of  managing  his  own 
afifairs;  and  he  referred  for  support  to  Lord  Eldon  in  Gibson 
V.  Jeyes,  6  Ves.  266,  and  Chancellor  Kent  in  In  re  Barker,  2 
Johns.  Ch.  232.  But  I  apprehend  that  in  these  cases  the  at- 
tention of  the  judges  was  turned  more  to  the  source  and  nature 
of  the  mental  imbecility  than  to  its  extent,  and  that  they  must 
not  be  understood  as  holding  that  weakness  of  mind  which, 
though  it  rendered  a  person  incapable  of  managing  his  affairs, 
did  not  amount  to  idiocy  or  lunacy,  or  unsoundness  of  mind 
(in  the  technical  sense  of  those  terms),  and  did  not  deprive 
him  of  the  power  of  governing  himself,  would  justify  a  court 
in  placing  him  and  his  estate  under  guardianship.  The  opin- 
ions of  Lord  Lyndhurst  in  In  re  Holmes,  4  Russ.  182,  and  of 
Chancellor  Walworth  in  In  re  Morgan,  7  Paige,  236,  indicate 
that  such  is  not  the  law,  either  in  England  or  New  York.  Lord 
Eldon  himself,  in  Sherwood  v.  Sanderson,  19  Ves.  280,  286,  de- 
clared it  to  be  settled  that  if  the  jury  merely  find  the  incapacity 
of  the  party  to  manage  his  affairs,  and  will  not  infer,  from 
that  and  other  circumstances,  unsoundness  of  mind  (which  he 
said  has  the  same  eCect  as  idiocy  or  lunacy),  though  the  party 
may  live  where  he  is  exposed  to  ruin  every  instant,  yet  upon 
that  finding  the  commission  cannot  go  on. 

For  the  reason,  therefore,  that  the  jury  did  not  find  that 
Mrs.  Lindsley  was  an  idiot,  or  a  lunatic,  or  of  unsound  mind, 
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or  that  her  mind  was  so  impaired  as  to  render  her  incapable 
of  governing  herself  as  well  as  her  property,  we  think  that 
the  inquisition  did  not  justify  the  appointment  of  a  guardian 
both  of  her  person  and  of  her  estate,  as  the  statute  requires, 
and  hence  that  it  was  properly  set  aside. 


Inquisitions  ot  LrNAcr  and  thk  Returns  tekreon:  See  BeawnoniC% 
Cawy  1  Whart  62;  29  Am.  Deo.  33,  and  note;  KimbaU  t.  Fi»k,  39  N.  H.  llOf 
75  Am.  Deo.  213;  Duteher  v.  HiU,  29  Mo.  271;  77  Am.  Deo.  672. 
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Acon>Birr,  presumption  of  negligence,  when  arises  from,  792-79S, 

Alluvial  Accretions,  apportionment  of,  114, 

AppkaTi,  effect  of  on  the  judgment  appealed  from,  389. 

AssAiTLTS,  liability  of  keepers  of  places  of  public  resort  for  not  protMtin| 

guests  from,  735-737. 
AssiONMENT  for  benefit  of  creditors,  bare  intent  to  delay  creditors  will  not 

avoid,  26. 

Bailment,  negligence  is  presumed  when  property  is  returned  in  an  injured 

condition,  138. 
Bond,  delivered  on  condition  that  other  persons  shall  join  as  sureties  therein, 

336. 

Cabribrs,  delivery  by,  what  sufficient  to  terminate  their  liability,  356. 

duty  to  protect    passengers  from  dangers  not  ordinarily  incident  to 
travel,  735. 

duty  to  protect  passengers  from  fellow-passengers,  735-737. 

duty  to  protect  passengers  from  injury  by  third  persons,  734. 

duty  to  protect  passengers  from  gamblers,  736. 

duty  to  protect  passengers  from  robbers,  736. 
Child,  admission  of,  in  evidence,  to  show  resemblance  between  and  alleged 

parent,  224. 
Civil  Dkath  defined,  380. 

disability  of  person  suffering,  381-383. 

divestiture  of  title  by,  does  not  take  place  till  office  found,  882. 

English  statutes  respecting,  380. 

law  of,  in  these  United  States,  380. 

of  one  who  becomes  a  monk,  383. 

suits  against  party  who  has  suffered,  382. 

wife  of  person  civilly  dead  may  sue  in  her  own  name,  383. 
CoNVKKSlON  by  mistake,  duty  of  injured  person  to  make  the  damages  u 

light  as  possible,  364,  365. 
CoBPORATlON,  unpaid  calls,  liability  of  transferee  of  stock  for,  838-840. 
Co-tbnancy,  deed  in  severalty  by  one  of  several  co-tenants,  entry  nndet, 
whether  should  be  regarded  as  adverse,  437. 

release  by  one  of  several  co-tenants,  200. 
Criminal  Law,  larceny,  felonious  intent,  from  what  inferred,  47. 

malice,  from  what  implied,  780. 

reasonable  doubt,  what  is,  61. 

self-defense,  what  facts  will  sustain  plea  of,  61,  780. 

Damaobs  by  fire,  duty  of  injured  person  to  extinguish  fire  if  he  can,  866. 
duty  of  injured  person  to  lessen,  365. 
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Damaoss  from  breach  of  contract  of  hiring,  dnty  of  person  discharged  to 
lessen  damages  by  seeking  employment,  365. 

from  conversion  of  property  by  mistake,  duty  of  injored  person  to  t9» 
purchase  property  and  diminish  hia  damages,  365. 
DKriKlTiON  of  admissions,  242. 

of  confessions,  242. 

of  civil  death,  380. 

of  inquests  of  office,  382. 
Died,  acknowledgment  of  by  married  woman,  sufficiency  of,  643. 

acknowledgment  of,  impeaching  certificate  of,  643. 

EaoHXAT,  efifect  of  in  England,  381. 

Evidence,  confessions,  burden  of  showing  whether  they  were  voluntary,  244 
confessions  by  intoxicated  person,  249. 
confessions  defined,  242. 

confessions,  distinction  between  and  admissions,  242. 
confessions,  extraneous  facts  ascertained  through  inadmissible  oonfes* 

sions,  250. 
confessions,  fear,  what  will  render  inadmissible,  243. 
confessions,  foundation  for  admission  of  in  evidence,  246. 
confessions,  general  admissibility  of,  242. 
eonfessions,  given  under  promise  not  to  divulge,  242. 
confessions,  induced  by  appeal  to  moral  and  religions  sentiments,  248. 
confessions,  induced  by  duress,  248. 
confessions,  induced  by  deception  or  artifice,  249L 
confessions,  induced  by  fear  or  hope,  245. 
confessions,  induced  by  promise  of  person  in  authority,  246. 
confessions,  induced  by  promise  of  person  not  in  authority,  247. 
confessions,  induced  by  promise  to  be  allowed  to  turn  state's  evidenca^ 

251. 
confessions,  induced  by  torture,  248. 
confessions,  inducements  and  promises,  rendering  inadmissible,  instancet 

of,  246. 
confessions,  inducements  or  tender  confessions  inadmissible  must  refer 

to  escape  from  punishment,  247. 
confessions,  instructions  to  be  given  jury  concerning,  244. 
confessions  made  by  person  under  arrest  to  officer  in  whose  custody 

he  is,  243. 
eonfessions,  made  by  person  illegally  imprisoned,  244. 
confessions  made  during  sleep,  249. 

confessions,  question  of  admissibility  of  is  for  the  court,  244. 
confessions,  second,  where  first  was  inadmissible,  249. 
confessions,  voluntary,  must  be  shown  to  have  been  before  they  can  ht 

received  in  evidence,  244. 
confessions,  voluntary,  what  deemed  to  be,  243. 
confessions,  when  inadmissible,  245. 
confessions,  whole  must  be  admitted  or  none,  251. 
confessions,  without  proof  of  the  eorptu  delieii,  251. 

Faotob,  emergency  which  will  justify  his  disobeying  hia  instructions,  37. 
Fixtures,  owner  of  land  may  reimpress  character  of  personalty  on,  898. 
persons  acquiring  interests  in  or  liens  upon  real  estate  with  knowledge 
that  fixtures  are  subject  to  prior  liens  or  claims,  898. 
foxnjTxrRX,  for  treason  or  felony,  380,  382. 
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Girr  Causa  Mobtis,  giver  must  part  with  all  control,  160l 
Out,  delivery  is  required  to  perfect,  300. 

Handwritino,  genuineness  of,  what  evidence  is  competent  on  mbjeet  ol^ 

177. 
Hkibs,  estate  in  fee  may  vest  in  trustee  without  use  of  this  tenn,  909. 

Impbovbments,  owner  of  land,  when  chargeable  for  improvements  m^A^ 
thereon  by  a  bonajide  possessor  thereof,  495. 

parol  contract  to  pay  for,  497. 

placed  on  land  by  one  believing  himself  to  be  the  owner,  49S, 

placed  on  land  of  third  person  generally  belong  to  him,  496. 

placed  on  land  under  a  contract  to  purchase  which  is  void  for  non-com* 
pliance  with  the  statute  of  frauds,  496. 
£yH-KBEFERS,  liability  of,  for  not  protecting  guests  from  violence,  730. 
Ihqvests  07  Ofuce,  necessity  if,  to  establish  an  escheat,  382. 

not  indispensable  to  forfeiture  for  high  treason,  382. 
LfSUKANCE,  arbitration,  provisions  in  policy  requiring,  341. 

Judgment  against  non-resident  can  operate  in  rem  only,  182. 

appeal  from,  e£fect  on,  389. 

estoppel,  when  judgment  is  ambulatory  in  its  nature,  92. 

in  trespass,  effect  of  as  rea  judicata,  310. 

void,  remedies  against,  790. 
JuBlSDicnoN,  based  on  publication  or  constructive  service  of  prooesi^  1 A 

decoying  person  within,  to  make  service  of  process,  180. 

equity  jurisdiction  over  non-residents,  189. 

fraud  in  procuring,  how  may  be  taken  advantage  o^  180l 

over  alien  enemies,  190. 

over  foreign  administrator  or  guardian,  184. 

over  lands  in  another  state,  182. 

over  non-resident  stockholders,  184. 

over  non-residents  temporarily  within  the  state,  181. 

over  persons  and  property  situate  beyond  the  state,  1801 

over  property  of  non-residents,  and  how  obtained,  181. 

over  property  of  non-residents  must  be  in  rem^  182. 

over  suits  against  receivers  appointed  in  other  states,  18S. 

presumptions  in  favor  of,  79. 

receiver  appointed  in  another  state,  185-189. 

state  laws,  operation  of  is  restricted  to  state  limits,  179. 

to  enforce  performance  of  contract  made  in  another  state,  \99, 

to  order  sale  of  land  situate  in  another  state,  182. 

LiBBL,  evidence  of  other  offenses  not  connected  with  that  charged,  882. 

innuendo,  office  of,  331. 

of  public  officers,  331. 
Loffr  Weitings,  recovery  on,  by  action  or  suit,  110. 

Mahrikd  Women,  acknowledgment  of  deed  by,  is  essential  to  its  Tklidity, 

642. 
acknowledgment  of  deed  by,  sufficiency  of,  643. 
Monk,  civil  death  of,  383. 

Mo&TOAOE,  chattel,  authorizing  mortgagee  to  sell  or  retain  possession,  84. 
MuHiciPAL  CoBFOBATiON,  acts  of  officers  of,  when  do  not  bind  the  eorpon* 

tion,  130. 
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MiTBDER,  deliberation,  instructions  regarding,  31. 
deliberation,  length  of  time  required  for,  31. 
surgical  operation  causing  death  to  injured  party,  81. 

Kegliobnce,  accident,  whether  establishes,  792. 

burden  of  proof,  on  whom  rests,  792. 

elevator,  fall  of,  whether  establishes,  794. 

presumed  from  fall  of  building,  793. 

presumed  from  fall  of  elevator,  794. 

presumed  from  railway  accident,  793,  794. 

presumed  from  what  accidents,  793-795. 

ruinous  building,  fall  of,  establishes,  793. 
NOK-SBSIDENTS,  chancery  jurisdiction  over,  189. 

courts,  when  have  no  jurisdiction  over  persona  of,  179. 

decoying  within  state  to  serve  process  on,  180. 

property  of,  jurisdiction  over,  how  obtained,  182,  183. 

property  of,  situate  within  the  state,  181. 

quieting  title  against,  182. 

stockholders  in  corporations,  184. 

temporarily  in  state  or  country,  181. 

waiver  of  questions  of  jurisdiction  by  submitting  to  coorta,  180. 

Ofhoebs,  acts  of,  done  colore  officii,  when  not  binding,  130. 

acts  of,  when  private  and  when  official,  130. 

misconduct  of,  in  office,  131. 

of  city,  acta  of,  when  not  binding,  130. 

of  township,  what  acts  of  are  binding  on  the  township,  131. 

unauthorized  acts  of,  which  do  not  bind  the  public,  131. 
Ofkba,  whether  to  be  regarded  as  a  theatrical  performance,  790. 

Pabxnt  akd  Child,  custody  of  child,  father's  agreement  oonoeming,  68L 

enfranchisement  of  child,  from  what  inferred,  664. 

father  is  entitled  to  service  of  minor  child,  664. 

father  is  liable  for  support  of,  688. 

father's  right  to  emancipate  minor,  664. 

mother's  right  to  custody  of  child  on  death  of  father  cannot  ba  im> 
paired  by  his  agreement,  688. 
Penalties,  acts  punishable  by.  whether  void,  196. 
PoWEB,  donee  of,  control  of  courts  over,  886. 

donee  of,  principles  which  must  regulate  acta  of,  886. 

donee  of,  rules  limiting  his  action,  886. 
Pbesuuftion  of  negligence,  accident,  when  raises,  703. 

of  negligence  against  carriers,  794. 

of  negligence  from  fall  of  building,  793. 

of  negligence  from  fall  of  elevator,  794. 

of  payment,  what  will  rebut,  811. 
Pbinoipal  and  Aoent,  emergency  which  will  justify  disobedience  to  in* 

structions,  37,  38. 
Pbinoipal  and  Surety,  alteration  of  contract  without  assent  of  surety,  468b 

new  duties  imposed  on  principal,  when  will  release  surety,  469. 

new  duties  imposed  on  principal,  when  will  not  release  surety,  468. 

principal,  change  in  duties  of,  459. 

principal,  change  in  duties  of,  by  legislature,  460. 

principal,  change  in  duties  of,  right  to  make  may  be  reserved,  469. 
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PRIKOIPAL  AKD  SiTRETT,  principal,  immaterial  change  in  datiea  of,  459. 
Boretiea  are  entitled  to  stand  on  strict  terms  of  their  oontraot,  458. 
Boreties  are  favorites  of  the  law,  458. 

Reoeiyers,  actions  by,  beyond  the  state  where  appointed,  181^-187. 

authority,  territorial  limitation  of,  185. 

title  of,  is  limited  to  the  state  where  appointed,  185. 
Relkasb  by  one  of  several  co-tenants,  200. 

Salb  of  goods,  when  complete,  237. 

8ALOON-KEEPEBS,  liability  of,  for  not  protecting  gnesta  from  aBMult,  736. 

Shebut,  liability  of,  for  levying  on  exempt  property,  132. 

liability  of  sureties  of,  for  levy  on  property  of  stranger  to  the  writ,  ISS. 
Slaxdeb  by  counsel  in  the  course  of  a  trial,  827. 

by  witnesses  in  giving  evidence,  825. 

uttered  in  judicial  proceedings,  826. 
Statute  07  Fbauds,  improvements  placed  on  landa  under  contract  void  foi 

want  of  compliance  with,  496. 
Statxtte  or  Limitations,  municipal  corporations,  actions  by,  whether  sab- 
ject  to,  649. 

Township,  acts  of  officers  of,  when  not  binding  upon,  181. 
Treason,  corruption  of  blood  resulting  from,  881. 

escheat  of  lands  for,  381. 

forfeiture  of  property  for,  380-382. 
Trustee,  discretion  of,  control  of  courts  over,  885,  886. 

discretion  of,  how  must  be  exercised,  885. 

discretion  of,  rules  for  governing,  886. 

estate  in  fee,  when  vests  in,  909. 

WlLi^  parol  evidence  to  show  intent  to  omit  child  from,  203. 
WlTRaasBa,  liability  of,  for  slander  uttered  in  giving  testimony,  825-<2ft. 
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ACKNOWLEDGMENTS. 

1.  EVXDSNOB  TO  ImFKAOH  THB  ACKNOWLSDOMSITT  07  A  DkED  SHOULD  BH  OV 

THS  Clbabbst,  Stbonqest,  and  Most  Convincimo  ChabactKb.  It 
should  be  almost  as  strong  as  that  required  to  correct  an  alleged  mistake 
in  a  deed,  and  shonld  not  be  loose,  equivocal,  or  open  to  reasonable 
doubt  or  opposing  presumptions.  Pickens  v.  Kniady,  622. 
8.  WrrNBss,  Compictbnot  of. — Justice  of  the  Peace  is  a  Compstsmt 
WiTKESS  to  impeach  a  certificate  of  acknowledgment  signed  by  bim| 
and  his  testimony  may  be  received  to  prove  that  the  grantor  never  ap« 
peared  before  him,  nor  acknowledged  the  deed.  Id. 
See  Makbied  Women,  5-7. 

ADVERSE    POSSESSION. 

1.  RraHT  Acquired  bt  Pbescbifttok  is  as  Perfect  as  One  Acquired  bt 

Obamt,  and  nothing  that  the  person  who  has  thus  acquired  it  can  do, 
and  no  acknowledgment  that  be  may  make,  can  take  away  from  him  the 
right  which  has  in  this  way  become  vested  in  him.     Weed  v.  Flashy  93. 

2.  AsKiNO  FROM  Owner  of  Land  Leave  to  Raise  Flash-board  is  Ko- 

KNOWLEDOMENT  of  such  owner's  superior  right,  and  will  rebut  the  pre- 
sumption of  a  grant,  and  interrupt  the  acquiring  of  the  right  to  use  the 
flash-board.    Id. 
%.  Patment  of  Taxes  on  Land  is  not  Act  of  Possession,  nor  ia  it  evidence 
of  a  possessory  title.     Tillotaon  v.  Prichard,  95. 
See  Co-tenancy,  1,  2. 

AGENCY. 
pBoroiPAl.  BoTTHD  BY  Aoent's  Acts  IN  EMERGENCY. — Where  an  agent 
is  directed  to  get  a  certain  physician,  but,  being  unable  to  procure 
him,  employs  another  instead,  the  emergency  is  such  as  to  bind  the 
principal,  though  he  told  the  latter  physician  when  he  arrived  at  his 
destination  that  his  services  were  not  required,  as  the  trouble  was  over. 
Bartiett  ▼.  Sparkman,  35. 

See  Insurance,  8-10. 

ALIENS. 
See  Jurisdiction,  1. 

ARBITRATION. 
See  Insurance,  2,  8. 
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assault  and  battery. 

See  Trespass. 

ASSIGNMENTS. 
Equttt  will  Uphold  ak  Assiqnment  of  Waoes  expected  to  be  earned  in 
the  futore,  but  not  under  an  existing  employment  or  contract.     Edvoardt 
V.  PeUrson,  207. 

ASSIGNMENTS  FOR  BENEFIT  OP  CREDITORS. 

1 .  Right  to  Open  axd  Close.  —  Where  plaintiff  in  attachment  answers  an 
interplea,  and  admits  an  assignment,  bat  alleges  that  it  is  fraudulent 
and  void,  the  burden  is  on  him  to  prove  it,  and  consequently  he  baa  the 
right  to  open  and  close,  both  in  the  introduction  of  evidence  and  in  the 
argument.    Hazell  v.  Tipton  Bank,  22. 

2  Declarations  as  Evidence. — Whebe  Validity  op  Assignment  for  the 
benefit  of  creditors  is  in  issue,  an  attaching  creditor  may  show  a  con- 
versation had  before  the  assignment,  in  which  the  assignor  gave  aa  a 
reason  for  assigning  that  he  could  then  get  a  better  settlement  with  hia 
creditors.  He  may  also  prove  conversations  had  with  the  assignor,  in 
the  presence  of  the  assignee,  shortly  after  the  assignment,  at  a  meeting 
of  creditors,  to  effect  a  compromise.     Id. 

8.  Estoppel.  —  Where  an  attaching  creditor  is  seeking  to  prove  the  inva- 
lidity of  an  assignment,  and  the  assignor,  prior  to  the  assignment,  baa 
represented  himself  to  be  worth  a  large  sum  in  excess  of  his  liabili- 
ties, such  creditor  is  not  estopped  by  representing  to  other  creditors, 
prior  to  the  assignment,  that  in  his  opinion  the  assignor  was  solvent,  and 
worth  a  large  sum  in  excess  of  his  liabilities  and  exemptions.     Id. 

i-  Assignment  for  Benefit  of-  CREon'ORS  is  not  fraudulent  when  the  em- 
barrassed creditor  making  it  intends  only  sush  delay  and  hindrance  to 
his  creditors  as  would  follow  as  an  incident  to  the  assignment.     Id. 

6,  Demttbrer  to  Evidence  is  properly  denied  when  there  is  some  evidence, 
though  slight,  justifying  the  submission  of  the  good  faith  of  the  parties 
to  the  assignment.     Id. 

ATTACHMENT. 

1.  Loss  OF  Monet  Paid  to  Sheriff  under  Attachment  or  Garnishment, 

resulting  from  the  subsequent  absconding  of  that  officer,  must  be  borne 
by  the  plaintiff.     In  re  Dawaon,  346. 

2.  Garnishment  is  a  Statutory  Proceeding  based  upon  contract  relations, 

or  upon  equities  growing  out  of  or  created  by  such  relations.  The  form 
of  the  action  under  which  the  proceedings  may  be  prosecuted  against  de- 
fendants has  little  or  nothing  to  do  with  the  true  character  and  relation 
existing  between  the  parties.  The  garnishee  defendants  cannot  be  held 
for  property  of  the  principal  defendants  in  their  possession  as  for  a 
wrong,  unless  their  possession  was  wrongful  as  between  them  and  the 
principal  defendants  at  the  time  the  writ  was  served,  no  matter  in  what 
form  of  action  the  statute  may  authorize  the  proceeding  to  be  prosecuted, 
or  the  declaration  permitted  may  indicate.  Lyon  v.  Ballentine,  284. 
See  Executions,  I. 

ATTAINDER. 
1.  Bkntbncb  Pronoukced  fob  a  Capital  Offense  Placed  the  offender  in  a 
state  of  attainder  at  the  common  law.     Avery  v.  Everett,  368. 
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I.  PsiiroiPAi.  iKCiBEirrs  Conseqtjent  upon  an  Attainder  at  Common  Law 
were  forfeitnre,  corrnption  of  blood,  and  an  extinction  of  civil  rights, 
more  or  lesa  complete,  which  was  denominated  civil  death.    Id. 

8.  Incidknt  or  Civil  Death  attended  every  attainder  of  treason  or  felony 
at  the  common  law;  and  the  person  attainted  became  disqualified  from 
being  a  witness,  from  bringing  an  action,  and  from  performing  any  legal 
function.     Id. 

ik.  Attainted  Febson  was  not  Divested  ot  his  Lands  untii.  Oitiob  Found; 
he  could  devise  them,  subject  only  to  the  right  of  entry  for  the  forfeiture, 
and  could  be  either  a  grantor  or  grantee,  and  the  grant  would  be  good 
against  all  persons  other  than  the  king.  His  body  could  be  taken  in 
execution,  subject  to  the  parmount  claims  of  public  justice.  He  could 
be  sued,  but  could  not  sue;  he  could  contract,  but  could  not  require  the 
courts  to  aid  him  in  enforcing  his  contracts.    Id. 

5.  Civil  Death  did  not  of  Itselt  Divest  the  Outender  oj  bis  LabsSi  m 

a  general  rule.     Id. 

6.  Civil  Death,  Rbscltino  ntOM  ENTEBiNa  into  Beuoion  and  BsoouiNa 

A  Fbofessed  Monk,  differed  from  civil  death  occasioned  by  a  sentence 
for  crime,  in  this,  that  in  the  former  case  the  monk  renounced  all  secular 
concerns,  and  held  himself  freed  from  the  obligations  resting  upon  him 
as  a  member  of  civil  society.  He  was  therefore  treated  as  dead  in 
fact,  and  as  having  surrendered  all  his  civil  rights.    Id. 

7.  Consequences  of  Civil  Death,  under  the  Statutes  of  New  York,  are 

no  greater  than  at  common  law,  and  do  not  include  the  divesting  of 
the  estate  of  the  criminal.  Hence  if  lands  devised  to  him  were,  on  hia 
dying  without  issue,  to  vest  in  another,  they  do  not  so  vest  on  bis  civil 
death.    Id. 

ATTORNEYS  AT  LAW. 

1.  Attoknet  hat  be  Sxthmarilt   Compelled  bt  Coubt  to  Pat  ovxb 

Monet  Collected  bt  Him  only  when  the  relation  of  attorney  and 
client  in  the  transaction  exists  between  him  and  the  petitioner;  and  if, 
on  the  application  for  such  a  rule,  an  issue  of  fact  is  raised  as  to  whether 
the  relation  exists,  the  attorney  is  entitled  to  a  trial  by  jury.  In  re  Km- 
nedy,  724. 

2.  Attobnet  will  not  be  Summabilt  Compelled  bt  Court  to  Pat  oveb 

Monet  Collected  bt  Him,  when  his  answer  to  the  rule  convinces  the 
court  that  the  money  was  withheld  in  good  faith,  and  believed  to  be  no 
more  than  an  honest  compensation,  but  the  petitioner  will  be  remitted 
to  hia  action  at  law.    Id. 

8.  If  AN  Attobnet  Acts  fob  Several  Clients,  He  cannot  Testift  without 

the  Consent  of  All,  and  this  is  true  as  between  his  clients,  or  any  of 
them,  and  third  parties;  but  where  the  controversy  is  between  the  parties 
themselves,  the  rule  does  not  obtain.     Michael  v.  Foilt  677. 

BAILMENTS. 

1.  Raileb  of  Horse  fob  Hire  is  Liable  in  Action  for  Trover,  when  he 
hires  him  to  be  driven  to  one  place  and  drives  him  to  a  different  one, 
without  the  consent  of  the  owner.     Malaney  v.  Ta/t,  135. 

L  Burden  of  Proof  of  Negligence  is  on  Plaintiff  in  an  action  on  the 
case  for  negligence  against  the  bailee  of  a  horse  for  hire,  and  is  not 
•h  if  ted  by  merely  showing  that  the  horse  was  sound  when  delivered  to 
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the  bailee,  and  when  returned  was  injured  iu  a  way  that  does  not  ordi* 
narily  oooor  withoat  negligence.    Id. 

See  WABSHOtrSEHKN. 

BANKRUPTCY. 
See  Insolvency. 

BASTARDY. 
EnDivcs.  — It  IS  Ebbob  in  Bastabdt  Pbooess  to  Pbbhit  Inspection  bt 
J0BT  ov  Inpant  Child  six  weeks  old,  to  enable  them  to  judge  from  a 
comparison  of  its  appearance,  complexion,  and  features  with  those  of  the 
defendant,  whether  any  inference  could  legitimately  be  drawn  therefrom 
aa  to  its  paternity;  to  decide  otherwise  would  establish  an  unwise,  dan- 
geroTU,  and  uncertain  rule  of  evidence.  CUirh  v.  Bradstreet,  221. 
See  Marbtaqk  and  Divobob. 

BELLS  OF  LADING. 
See  Common  Carriers. 

BONDS. 

1.  Bonds. — In  Joint  Obligation,  Voluntabilt  Assttmbd,  Each  Obuoob 
OwBS  to  the  others  the  exercise  of  good  faith  for  their  joint  interest.  A 
confidential  relation  exists  between  them,  each  owes  a  duty  to  the  others 
to  disclose  anything  affecting  the  joint  interest,  and  each  represents  the 
others  in  matters  relating  to  the  payment  and  discharge  of  their  joint 
liability.     Oreen  v.  Rick,  760. 

t.  All  Co^bligors  in  Joint  Bond  Secubed  bt  Mobtqaoe  abb  Lia- 
ble for  the  amoimt  of  the  bond,  although  the  purchaser  of  the  land 
subject  to  the  mortgage  has  discharged  the  latter  by  payment  to  the 
mortgagee  of  record,  such  payment  having  been  vaeAa  in  good  faith  and 
without  notice  that  the  debt  secured  by  the  bond  was  payable  to  an* 
other;  and  in  a  suit  against  the  obligors,  in  which  such  purchaser  is 
made  a  party  defendant,  if  judgment  is  had  against  the  defendants  gen* 
erally,  it  will  be  vacated  aa  to  him  and  sustained  against  the  other  de* 
fendants,  the  obligors.     Id. 

8.  Notice.  — Retebence  in  Coupons  to  the  Mobtoage  and  Bonds,  and  in 
the  bonds  to  the  terms  and  conditions  of  the  mortgage,  charges  the 
holders  of  both  coupons  and  bonds  with  notice  of  the  provisions  con* 
tained  in  the  instruments  to  which  reference  is  made.  McClelland  v. 
Nor/oH  R.  R.  Co.,  397. 

4.  Nbgotiabilitt  of  Coupons,  though  Detached  fbom  the  Bond,  is  Dk- 
stroted  if  they  contain  a  reference  to  other  instruments,  and  from  such 
instruments  it  appears  that  the  time  of  payment  of  such  coupons  is  sub* 
ject  to  a  contingency  over  which  their  holders  have  no  control.     Id. 

6.  A  Coupon,  to  be  Negotiable,  must  provide  for  unconditional  payment  to 
a  person,  or  order  or  bearer,  of  a  certain  sum  of  money  at  a  time  capable 
of  exact  ascertainment.     Id. 

6.  Where  a  Majobitt  of  Bond-holdebs  were  Authobized,  in  Case  of  De- 
fault, to  waive  such  default,  and  to  instruct  the  mortgage  trustees  to 
waive  it,  but  no  action  on  the  part  of  the  bond-holders  or  trustees  waa 
to  affect  any  subsequent  default,  the  bond-holders  cannot  anticipate  a  da* 
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fault,  nor,  in  advance  of  such  default,  can  they  give  the  tnutees  a  valid 
instraction  to  postpone  the  payment  of  interest  five  years.     Id. 

See  SUBBTTSHIF. 

CHARITIES. 
1.  Tkuk  Test  ot  Legal  Publio  Chaeitt  is  Object  Soxtoht  to  be  ATTiursD^ 

the  purpose  to  which  the  gift  is  to  be  applied,  and  not  the  motive  of  the 
donor.  Fire  Ins.  Co.  v.  Boyd,  745. 
t.  Insurance  Patbol  Compant  is  Public  Chakitt  when  the  object  of  its 
incorporation  is  to  protect  and  save  life  and  property  in  and  contignons 
to  burning  buildings,  it  appearing  that  the  company  made  no  distinc- 
tion  in  saving  and  protecting  property  between  property  insured  and 
not  insured,  and  that  it  was  without  capital  stock  or  moneyed  capital, 
and  no  profits  or  dividends  were  made  and  divided  among  the  corpoi«.< 
tors,  although  it  is  supported  by  the  voluntary  contributions  of  fire  in* 
surance  companies.    Id. 

CONFLICT  OF  LAWS. 
See  Covenants,  2. 

COMMON  CARRIERS. 
1.  Tkansportation  Cohbaky  is  Comuon  Cabbier,  and  la  Respomsiblb  as 
Such  where,  although  it  owns  no  railroad  itself,  nor  any  part  of  the 
route,  it  employs  such  lines  of  others,  acting  for  itself  alone,  as  it  sees 
fit  to  use,  and  contracts  to  furnish  every  means  of  transportation  upon 
the  entire  journey.     Merchant^  D.  T.  Co.  v.  Block,  847. 

5.  Liability  of  Common  Carrier  may  be  Limited  in  its  Extent  by  Elx- 

PBESS  Contbact;  such  limitation  must  be  reasonable;  it  must  not  stipu- 
late for  exemption  from  liability  for  the  consequences  of  the  negligence 
of  the  carrier,  its  servants  or  agents.  Id. 
9w  Void  Stipulation  in  Carrier's  Contract.  —  Where  common  carrier, 
having  the  whole  contract  for  transportation,  and  reserving  to  itself  th« 
right  to  select  its  own  lines,  stipulates  in  an  agreement  for  carriage  of 
goods  that  the  company  alone  upon  whose  line  the  goods  may  be  lost  or 
injured  should  be  liable  therefor,  the  effect  of  such  stipulation  would  be 
to  exempt  such  carrier  from  liability  for  the  negligence  of  its  agents, 
and  is  therefore  void.     Id. 

4.   SUBCARRIER  OB  TRANSPORTATION  COMPANY,  ACTINQ  AS  COMMON  CaBBTEB, 

•a  ITS  AoENT,  and  not  that  of  consignor  or  consignee.     Id. 

6.  Burden  op  Proof  is  xtpon  Common  Carrier,  in  Case  of  Loss,  to  show 

that  such  loss  arose  from  a  cause  for  which  he  was  not  responsible.     Id. 

6.  Condition  in  Bill  of  Lading  —  Evidence.  —  The  fair  and  honest  accept- 

ance of  a  bill  of  lading,  without  dissent,  raises  a  presumption  that  all 
limitations  contained  therein  were  brought  to  the  shipper's  knowledge, 
and  agreed  to  by  him.     Id. 

7.  Delivery  Which  will  Discharge  a  Common  Carrier  may  bb  Ook- 

uTRCcrnvE.  TarbeUv.  Royal  Ex.  S.  Co.,  350. 
6.  To  Conotitutb  a  Constbuctive  Deltveby,  the  carrier  mast,  if  practicable, 
give  notice  to  the  consignee  of  the  arrival,  and  when  this  has  been  done, 
and  the  goods  are  discharged  in  the  usual  and  proper  place,  and  reason- 
able opportunity  afforded  to  the  consignee  to  remove  tham,  the  liability 
of  the  carrier  as  such  terminates.     Id. 
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9.  Dirrr  of  Consiokeb  to  BECfEiVB  and  Takb  Goods  is  as  impei-ati^e  as  th« 

duty  of  the  carrier  to  deliver  them.  He  cannot,  at  his  option,  continaa 
the  stringent  liability  of  the  carrier,  but  must  act  promptly  in  taking 
the  goods.  If  he  does  not,  the  liability  of  the  carrier  as  an  insurer, 
nevertheless,  ends.     Id. 

10.  Cakrisb's  Gensral  Dxttt  is  not  Essbntially  Varied  or  Limited  bt  a 
Stipxtlation  in  the  Bill  of  Lading  that  the  goods  are  "to  be  deliv> 
ered  from  the  ship's  deck  (when  the  ship-owner's  responsibility  shall 
cease)  at  the  port  of  New  York,"  nor  by  a  stipnlation  that  the  goods 
were  "  to  be  received  by  the  consignees  immediately  the  vessel  is  ready 
to  discharge,  or  otherwise  they  will  be  landed  and  stored,  at  the  sole  ex^ 
penM  and  risk  of  the  consignees,  in  the  warehouses  provided  for  that 
porpose,  or  in  the  public  store,  as  the  collector  of  the  port  shall  direct. 
Id. 

W.  Carrier's  Liabilitt  as  Carrier  was  Held  to  have  Terminated  when 
it  appeared  that  he  gave  the  consignee  prompt  notice  of  the  arrival  of 
the  goods,  and  thereafter  discharged  them  at  the  proper  wharf,  where  they 
were  suffered  to  remain  three  days.     Id. 

12.  Thouoh  Carrier's  Liability  as  Such  has  Terminated  by  a  Construc- 
tive Delivery  of  the  Goods,  he  remains  answerable  for  the  negligence  of 
himself  or  his  servants,  whereby  goods  remaining  in  his  possession  are 
lost.     Id. 

15,  Carrier  Who  Wishes  to  Wholly  Terminate  his  Liability  for  GK)om 
must  Warehouse  Them;  otherwise  be  is  charged  with  a  duty  as  bailed 
or  warehouseman  to  take  ordinary  care  of  the  property.     Id. 

14.  Exception  in  Bill  of  Lading  against  Loss  by  Theft  will  not 
Relieve  the  Carrier  frtm  liability  for  loss  of  goods  resulting  from 
his  negligence  in  permitting  them  to  be  taken  from  his  custody,  after 
they  had  been  constructively  delivered  to  the  consignees,  by  one  who 
took  them  without  intent  to  steal.  This  exception  must  be  construed  as 
operating  only  while  the  goods  are  in  possession  of  the  carriers  as  such 
under  the  bill  of  lading.     Id. 

16.  Wrongful  Delivery  by  Carrier.  —  Where  defendant  undertook  to 
carry  by  water  and  deliver  to  plaintiff  certain  property  belonging  to  th» 
latter,  but  after  the  carriage  was  completed  made  no  attempt  to  so  de« 
liver  the  property,  but  allowed  the  master  of  the  vessel,  who  was  his 
servant,  and  assumed  to  be  a  deputy  United  States  marshal,  to  deliver 
the  property,  without  the  consent  of  the  owner,  to  a  third  party,  the  act 
of  so  delivering  the  property  to  a  third  person  is  a  tortious  one  on  th* 
part  of  defendant,  and  a  wrongful  conversion,  for  which  trover  will  lie. 
Oiibma  v.  FanoeU,  301. 

16,  Where  Carrier  of  Goods  allows  an  officer  to  take  the  goods  he  is  car< 
rying,  it  is  no  defense  against  an  action  of  trover  for  their  value  to 
show  that  the  officer  took  them  without  also  showing  that  he  had  a  legal 
right  to  take  them  by  virtue  of  his  writ.     Id. 

17.  Where  Carrier  has  Allowed  an  Officer  to  take  goods  he  is  carry- 
ing, and  in  an  action  of  trover  seeks  to  show  a  better  right  to  the  prop- 
erty or  to  its  control  than  the  plaintiff's,  the  legal  proceedings  upon 
which  the  officer's  writ  or  order  is  based  should  be  introduced.     Id. 

15.  Instructions  —  Departure  from  Petition.  —  Where  petition  in  action 
•gainst  railroad  company  for  personal  injury  alleges  negligence  in  not 
stopping  a  reasonable  time  for  plaintiff  to  alight,  and  negligence  in  put- 
ting him  o£^  also  an  assault  on  him  by  defendant's  agent,  and  the  in- 
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■Inietiona  authorize  a  recovery  upon  finding  the  negligence  alleged,  but 
are  silent  as  to  the  assault,  they  are  not  erroneous,  as  a  departure  from 
the  petition,  especiaUy  if  they  present  the  real  issue  made  by  the  evi- 
dence.    Owena  v.  Kansas  City  etc.  IVy  Co.,  39. 

19.  Waiver  ov  Coj^-jtion  in  Passenger  Contract  "  Ticket."— Contract 
Indorsed  oir  Railroad  Passenger  Ticket  for  passage  to  a  certain 
point  and  return,  entered  into  between  the  railroad  company  and  a  pas- 
senger, containing  a  requirement  that  the  ticket  should  be  stamped  by 
the  company's  a^ent  at  the  point  of  destination,  is  a  simple  contract  in 
writing,  and  such  requirement  may  be  waived  by  parol.  To  show  sudi 
waiver,  evidence  that  a  person  stamped  the  ticket  for  the  return  trip  at 
a  station  other  than  that  designated  in  the  contract,  and  that  such  per- 
son was  an  authorized  agent  of  the  company,  is  admissible.  Taylor  v. 
Seaboard  etc.  R.  R.  Co.,  509. 

20.  NxoLioBNCB — Damages —  In  Action  against  a  Ratlboad  Compant  f o» 
injuries  received  in  being  negligently  and  forcibly  pulled  from  the  cars, 
the  plaintiff  is  entitled  to  recover  upon  proof  of  the  negligence,  though 
an  invalid,  and  the  injuries  may  have  been  aggravated  and  rendered 
more  difficult  to  cure  by  reason  of  ill  health;  and  it  is  no  defense  to  say 
that  the  injuries  would  not  have  occurred,  or  would  not  have  been  so 
great,  had  the  passenger  been  in  good  health.  Owena  v.  Kansas  City  etc 
R'y  Co.,  39. 

81.  Nbolioencb  —  Damages, — In  Action  against  Railroad  Company  for 
injiiiies  received  through  its  negligence,  plaintiff  may  describe  the  injuries 
received,  and  the  evidence  cannot  be  excluded  because  plaintiff  testifies 
that  the  nerves  of  her  head,  side,  and  leg  were  paralyzed.  It  is  not  in 
the  nature  of  expert  evidence.     Id. 

CONSTITUTIONAL  LAW. 

1.  Pkbsonal  Lieertt. — In  all  free  and  most  civilized  countries,  people  may 
assemble  to  parade  together,  or  to  form  processions  for  political,  reli- 
gious, and  social  demonstrations,  by  day,  or  reasonable  hours  of  night* 
with  banners  and  paraphernalia,  and  with  music  of  various  kinds;  and 
cities  can  possess  no  repressive  power  over  these  movements,  except 
when  they  create  public  disturbances,  or  operate  as  nuisances,  or  create 
or  manifestly  threaten  some  tangible  public  or  private  mischief,  /n  r* 
Fraeee,  310. 

S.  Salvation  Army,  — Religious  Liberty  does  not  Inolxtdk  the  right  to 
introduce  and  carry  out  every  scheme  which  persons  see  fit  to  claim  as 
part  of  their  religious  system,  but  it  is  not  legal  to  make  any  exceptions 
for  or  against  the  "  Salvation  Army,"  so  called,  because  of  its  theories 
concerning  practical  work.  It  has  the  same  right  and  is  subject  to  the 
same  restrictions,  in  its  public  demonstrations,  as  any  secular  body 
which  uses  similar  means  for  drawing  attention  or  creating  interest;  and 
whatever  regulation  is  made  regarding  it  must  operate  uniformily,  under 
the  same  conditions,  which  must  be  fixed  expressly  and  intelligibly,  and 
not  left  to  the  caprice  of  any  one.     Id. 

t.  Section  op  Penal  Code  of  New  York  Declaring  that  "No  Person 
CAN,  BY  Reason  of  Race,  Color,  or  Previous  CoNDrrioN  of  Sbrvitudk, 
be  excluded  from  the  equal  enjoyment  of  any  accommodation,  facility, 
or  privilege  furnished  by  innkeepers  or  common  carriers,  or  by  owners, 
managers,  or  lessees  of  theaters  or  other  places  of  amusement,  by  teaob- 
ers  and  officers  of  common  schools  and  public  institntions  of  learning, 
Ak.  St.  Rkp.,  Vol.  VI,— 69 
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or  by  cemetery  associations,"  is  constitutionaL    The  statate  is  a  valid 
exercise  of  the  police  powers  of  the  state.     People  v.  King,  389. 
See  MuNiorPAL  Corporations,  10-13. 

CONTRACTS. 

L  Fact  that  Pabtt  could  not  Kbad  or  Wbitk  does  not  Prevent  Ar- 
ruoATioN  OF  Rule  that  Written  Contract  Dttlt  Executed,  after 
its  contents  were  explained,  cannot  be  overthrown  upon  the  mere  oppos* 
ing  testimony  of  one  party,  contradicted  hy  the  oath  of  another,  espe- 
cially where  the  latter  is  a  disinterested  person.    North  v.  WiUiama,  695. 

2,  Acceptance  of  Offer  without  Objection  or  Condition  Binds  Party 
AcoEPTiNO,  and  the  party  making  the  o£fcr  has  the  right  to  understand 
that  the  acceptance  was  according  to  the  terms  of  the  offer.  Drew  v. 
Edmunds,  122. 

1^  Okneral  Rule  that  Timb  is  not  Deemed  bt  Courts  of  Equttt  as  ba> 
ing  of  the  essence  of  contracts  has  well-defined  exceptions,  which  are  «■ 
constantly  recognized  as  the  rule  itself.  And  when  the  parties  have  ex- 
pressly treated  time  as  of  the  essence  of  the  contract,  or  if  it  necessarily 
follows  from  the  nature  and  circumstances  of  the  agreement  that  !*< 
should  be  so  regarded,  such  courts  will  not  lend  their  aid  to  enforce  r< 
specifically,  regardless  of  the  limitation  of  time.  Coleman  v.  Applegart^ 
417. 

4  It  IS  Competent  for  Parties  to  Simple  Contract  in  Writino, 
BEFORE  Any  Breach  of  its  provisions,  either  altogether  to  waive,  dis- 
solve, or  abandon  it,  or  to  add  to,  change,  or  modify  it,  or  vary  or  qualify 
its  terms,  and  thus  make  it  a  new  one,  which  must  in  such  ca«e  be 
proved  partly  by  the  written  and  partly  by  the  subsequent  unwritten 
parol  contract  which  has  thus  been  incorporated  into  and  made  part  of 
the  original  one.     Taylor  v.  Seaboard  etc.  R.  R.  Co.,  509. 

6.  Contract  to  Make  Compensation  for  Injury  Done  by  Past  Illegal 
Cohabitation,  which  contains  no  stipulation  for  future  intercourse,  is 
not  invalid,  even  though  the  intercourse  be  kept  up  after  the  contract 
has  been  fully  executed,  where  there  ia  no  evidence  of  any  promise  or 
understanding  other  than  that  inferred  from  the  fact  of  future  illicit 
intercourse  between  the  parties.     Smith  v.  Du  Rose,  260. 

6.  BioHTs  AND  Liabilities  of  Colored  Race  in  Respect  to  Illicit  Inter- 

course are  the  same  as  those  of  the  white  race.  And  whatever  rights 
and  privileges  belong  to  a  white  concubine,  or  to  a  bastard  white  woman 
and  her  children,  belong  also  to  a  colored  woman  and  her  children.  The 
same  principles  of  law  govern  the  rights  of  each  race.     Id. 

7.  WniTB  Man  may  Lawfully  Make  Compensation  to  his  Colorxd  Para< 

MOUR  for  past  illegal  cohabitation.     Id. 

S.  Court  will  not  Declare  Transaction  Void  on  Grounds  of  Pubuo 
Policy,  except  in  cases  free  from  doubt.  And  what  constitutes  public 
policy,  and  what  contravenes  it,  is  a  question  of  law  for  the  court,  and 
not  one  of  fact  for  the  jury.     Id. 

0.  Rescission  of  a  Contract  on  the  Ground  or  Fraud  must  bb  Promptly 
Made,  or  the  right  to  make  it  is  waived.  A  defrauded  party  has  but 
one  election  to  rescind,  and  must  exercise  that  election  with  reasonable 
promptitute  after  discovering  the  fraud.  When  he  once  elects,  he  must 
abide  by  his  decision.    Denrda  v.  Jones,  899. 

10.  Election  not  to  Rescind  a  Contract  on  thb  (kiouND  of  Fraud  mat 
Ba  Infbrbxd  from  payments  of  purchase-money  after  notice  of  tb« 
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fraud,  or  from  oontintung  to  deal  with  the  property  as  if  no  band  ex- 
iated.    Id. 

See  Damaobs,  1;  Sales. 

CX)NVEKSION. 
See  Tboteb. 

CORPOEATIONS. 

1.  When  C!ospobation  is  Formed  under  Authoetty  of  State,  OAnrAfc 

SuBsoBiBED  Becomes  Basis  of  Credit,  and  the  members  of  the  corpo* 
ration  are  not  indi^ridnally  liable  for  its  debts,  except  and  only  to  the 
extent  that  the  charter  or  letters  of  incorporation  may  make  them  aa 
MartihaU  Foundry  Co.  v.  Killian,  539. 

2.  Capital   Stock   of   Corporation,   Includino  Unpaid  Sobscbiptioks 

thereto,  Constitute  a  trust  fund  for  the  benefit  of  the  creditors  of  the 
corporation,  and  the  creditors  have  a  right  to  examine  into  the  action  o( 
the  corporation  to  see  if  the  subscriptions  have  been  paid,  and  how.    Id» 

8.  Each  Subscriber  fob  Stock  in  Corporation  Becomes  Liable  fob  thi 
Amount  of  stock  subscribed  by  him,  and  he  can  only  discharge  ttiii>  Iia> 
bility  by  paying  it,  in  money  or  money's  worth,  in  the  manner  indicated 
by  the  subscription  and  the  charter  and  by-laws  of  the  corporation. 
Parol  evidence  is  not  admissible  to  vary  the  terms  of  subscription,  or  to 
■how  a  discharge  from  liability  in  any  way  other  than  that  required  by 
the  terms  of  subscription  and  the  charter  and  by-laws.    Id. 

4.  Persons  Who  Subscribe  to  Stock  and  Participatb  in  Irregulab  Foe- 
UATioN  of  Corporation  under  Guise  of  the  authority  conferred  by 
statute  constitute  a  corporation  de  facto,  if  not  dejure;  and  having  held 
out  inducements  to  the  public  to  deal  with  and  credit  it  upon  the  faith 
of  its  chartered  capital,  they  are  liable  at  least  to  the  extent  of  the  capi* 
tal  stock  subscribed  by  them,  and  cannot  evade  that  liability  by  any 
secret  arrangement  entered  into  among  themselves.    Id. 

6.  One  Who  Participates  in  Organizing  Such  Corporation,  and  Who 

Acts  as  its  President,  Waives  all  objection  to  the  validity  of  its  con* 
atitntion  or  organization,  and  as  to  him  the  provisions  of  its  charter  and 
by-laws  are  binding.  Id. 
8.  Transeree  of  Stock  is  not  Liable  for  Unpaid  Balance  of  Subscbxp^ 
TiON  Price,  where  he  holds  as  an  innocent  purchaser  for  value,  without 
actual  notice  of  the  fact  that  the  stock  was  subject  to  future  calls  for 
Ruch  unpaid  balance.     West  Nashville  P.  Oo.  v.  Nashville  Sav.  Bant,  83S. 

7.  Boom  Companies  are  Quasi  Public  Corporations  intended  to  supply 

facilities  to  the  general  public  for  the  driving  of  logs.  West  Branch  B. 
Co.  V.  Lumber  <fc  L.  Co.,  706. 

6.  Charters  of  Most  Private  Corporations  are  for  Purpose  of 
PRIVATE  Oain;  but  as  they  are  intended  also  to  subserve  great  publio 
interests,  they  should  be  so  construed  as  not  to  defeat  the  pnrpoM  of 
their  creation.     Id. 

•.  General  Principle  in  Constuotion  of  Statutes  is,  that  a  proviso^ 
or  saving  clause,  which  is  directly  repugnant  to  the  body  of  the  act,  wiH 
not  have  effect  to  defeat  the  purpose  of  the  enactment;  but  this  prinoipla 
will  not  apply  in  the  construction  of  the  charters  of  private  corpora- 
tions, where  the  matters  contained  in  the  saving  clause  are  made  and 
intended  to  be  made  an  essential  condition  of  the  enjoyment  of  the  char* 
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ter.  If  pri7at6  corporations  accept  charters  nndcr  snch  circnmstances, 
they  mnst  eajoy  their  privileges  anbject  to  the  conditions,  or  not  enjoy 
them  at  alL    Id, 

10.  Thocqh  Chabteb  or  Fbiyatb  Cobpobation  is  to  bk  Strictlt 
OoNSTEUKD,  yet  when  the  commonwealth  has  granted  a  pnblic  franchise, 
a  clause  relative  merely  to  the  manner  in  which  snch  franchise  shall  b« 
exercised  will  not  be  construed  so  as  to  defeat  the  grant.     Id. 

11.  CON^TBUOnON    TO    BB  GlVEN    TO    FbOVISOS    TO    SECTIONS    2,    3,    AND    7, 

act  of  March  29,  1849  (P.  L.  245),  incorporating  the  West  Branch 
Boom  Company,  must  not  bo  such  as  to  defeat  the  grant  itself,  forbid* 
ding  the  company  to  stop  a  mixed  mass  of  logs  for  the  shortest  time 
reasonably  necessary,  by  the  use  of  the  utmost  diligence  and  skill,  to 
withdraw  from  that  mass  their  own  logs.  And  if,  in  the  exercise  of  their 
powers,  they  detain  logs,  and  are  in  no  way  negligent,  the  special  rem* 
edy  provided  by  section  3  of  the  act  must  be  pursued.     Id. 

12.  Mkrb  Insolvency  is  neveb  Sutticient  Evidej»cb  of  Sitkbkndkb  of 
Ck>KFORATB  Bights.     Dewey  v.  St.  AVbana  T.  Co.,  84. 

See  Chabitiesj  Statutb  of  Limitations,  1. 

COSTS. 

1.  When  PLADmrF  is  Pbevailing  Party  in  a  suit  in  equity,  he  should 
recover  costs,  but  this  is  in  the  discretion  of  the  trial  conrt,  and  will 
not  be  disturbed,  unless  there  has  been  an  abuse  of  the  discretion. 
Turner  v.  Johnaon,  62. 

S.  Whebe  Substantial  Issues  are  found  for  both  parties,  the  taxation 
of  costs  rests  in  the  discretion  of  the  courts,  and  will  not  be  disturbed, 
nnless  there  has  been  a  clear  abuse  of  discretion.     Id. 

%.  Plaintiff,  and  not  Defendant,  must  Fat  Costs  in  a  suit  to  redeem  from 
a  mortgagee's  possession,  and  this  though  he  succeeds,  unless  defendart 
is  guilty  of  fraud  in  his  defense.     Id. 

CO-TENANCY. 

1.  AovEBSB  Possession.  —  If  One  Tenant  in  Common  Convets  Wholi 

Estate  in  Fee,  and  his  grantee  enters  and  claims  and  holds  the  ex< 
elusive  possession,  the  conveyance  and  entry  and  possession  mnst 
bo  deemed  adverse  to  the  title  and  possession  of  the  co-tenant,  and 
amount  to  a  disseisin;  and  such  possession,  if  continued  for  twenty  years, 
will  bar  the  title  of  such  co-tenant.  The  conveyance  in  fee,  and  entry 
under  it,  and  possession,  are  notorious  and  unequivocal  acts  of  owner* 
ship,  of  such  a  nature  as  to  give  notice  to  the  co-tenant  that  the  entry 
and  possession  are  hostile  and  adverse  to  his  title.      Rutter  v.  SttuiII,  434. 

2.  Parol  Partition  between  Tenants  in  Common,  followed  by  possession, 

is  sufficient  to  sever  the  possession,  but  the  equitable  title  only  passes 
which  by  adverse  possession  may  ripen  into  a  legal  title.  Nave  v. 
Smitli,  79. 

8.  Co-tenant  in  Possession  under  Parol  Partition  may  defend  such  pos- 
session, control  the  legal  title,  and  compel  its  transfer  to  him.      Id. 

i.  Where  after  Parol  Partition  one  tenant  with  the  consent  of  his 
co-tenant  disregards  such  partition  and  executes  a  mortgage  on  the  un* 
divided  one  half  of  the  land,  this  is  a  revocation  of  such  partition  as 
between  the  parties  to  the  mortgage.    Id. 
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ft.  Whbbb  Ck>-TEN ant's  Attachinq  Creditors  Disregard  Parol  Parti- 
tion and  prosecute  their  suit,  and  buy  the  land  as  the  undivided  one 
half  of  such  co-tenant,  and  then  recognize  a  party  holding  under 
the  other  co-tenant  as  the  owner  of  the  other  one  undivided  half  of  the 
land,  they  cannot  elect  to  afllrm  the  parol  partition,  and  thus  defeat  the 
title  of  the  party  recognized  by  them  as  their  co-tenant.    Id. 

A.  Aa  BETWEEN  Tenants  in  Common,  Statute  op  Limitations  does  not  run 
when  there  is  no  adverse  possession.     Id. 

7.  Etther  of  Two  Tenants  in  Common  may  Release  or  Collect  a  Claim 

FOB  Damages  for  trespass  upon  the  estate;  such  damages  are  common 
to  both  estates,  and  belong  to  them  jointly.     Hodges  v.  Heal,  199. 

COUNTERCLAIM. 
Plaintift  Who  Sues  Two  Defendants  cannot  Dent  Counterclaim  on 
the  ground  that  it  did  not  accrue  to  both,  when  he  has  always  treated 
the  deal  as  with  both.     Drew  v.  Edmunds,  122. 

COVENANTS. 

1.  Deed   to   Plaintiff  under  Which   He  Claims  that  Covenant  o» 

Warranty  Came  to  Him  is  admissible  in  evidence  in  an  action  for 
the  breach  of  such  covenant,  to  show  an  assignment  of  the  land  to  him. 
TiUotson  V.  Prichard,  95. 

2.  Lex  Loci  Rei  SiTiE  Governs  in  Action  for  Breach  of  Covenant  oi 

Warranty.  In  an  action  for  breach  of  covenant  of  warranty,  where 
the  grantor  resides  in  Vermont,  the  grantee  in  New  Hampshire,  and  the 
land  is  situated  in  Minnesota,  the  construction  and  force  of  the  contract, 
including  the  rule  as  to  damages,  must  be  governed  by  the  law  of  Minne- 
sota. And  if  the  referee  fails  to  find  what  the  law  of  Minnesota  is,  the 
supreme  court  of  Vermont  will  decline  to  presume  that  the  law  of  Min- 
nesota is  the  same  as  that  of  Vermont,  but  will  recommit  the  case  to  the 
court  below  to  determine  the  damages  according  to  the  rule  in  Mimie- 
sota.    Id. 

8.  Dkclaeation  Which  Counts  on  Covenants  of  Seisin  and  Right  to 

Convey  may  be  Amended  by  adding  a  count  upon  the  covenant  of  war- 
ranty, and  such  amendment  may  be  niade  after  the  evidence  has  been 
heard  by  the  referee.     Id. 

4.  Covenant  of  Warranty  Runs  with  Land  as  Incident  to  It,  notwith- 

standing the  grantor  had  neither  title  nor  possession,  if  the  grantee  htm 
had  possession;  and  a  grantee  holding  under  mesne  conveyances,  who  i« 
evicted,  may  maintain  an  action  upon  such  covenant.     Id. 

5.  Action  for  Breach  of  Covenant  of  Warranty  is  Transitory  by  the 

Vermont  statute;  and  the  courts  of  that  state,  when  the  grantor  residea 
there,  have  jurisdiction  of  such  action,  although  the  land  is  in  another 
state.     Id. 
8.  Declarations  of  Evictor  and  of  his  Workmen  on  Land  are  Evidencx 
to  show  an  eviction.     Id, 

CREDITORS'  BILLS. 
See  Equity,  9,  10. 

CRIMINAL  LAW, 
1.  Ikdiotmknt  Pollowino    Lanouaok  of  Statute  is  Oenbraixt  Sufn- 
ourt;  and  where  the  statute  makes  the  exclusion  of  persons  from  certain 
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privileges  an  offense,  the  circumstances  coustitating  the  offense  need  nol 
be  particularly  averred.     People  v.  King,  389. 

2.  Ikdictment  for  Excludiko  Colored  Mzs  from  a  Skating  Rink  la 
Supported  by  Evidence  of  Refusal  to  Sell  Teem  Tickxts,  with* 
out  which  they  would  not  be  admitted.     Id. 

8.  Jeopardy  within  Meanino  of  Provision  of  Pennsylvania  Constitit* 
TION,  article  1,  section  10,  that  "no  person  shall  for  the  same  offense  ba 
twice  put  in  jeopardy  of  life  and  limb,"ia  the  peril  in  which  a  defend* 
ant  is  put  when  ho  is  regularly  charged  with  crime  before  a  tribunal 
properly  organized,  and  competent  to  try  him.  From  this  jeopardy  ho 
is  to  be  relieved,  if  relieved  at  all,  by  the  verdict  of  the  jury.  Common- 
vfealih  v.  FUepatrich,  151. 

4.  Plsa  of  Former  Convkttion  must  be  Special,  and  for  its  support  it 

is  necessary  to  show  the  legal  conviction  of  the  defendant,  on  an 
indictment  free  from  error,  in  a  court  having  jurisdiction,  and  also 
the  identity  of  the  person  convicted,  and  of  the  offense  of  which  ho  wat 
oonvicted.  If  such  a  plea  is  general,  vague,  and  uncertain,  is  supported 
only  by  proof  equally  uncertain,  and  the  former  indictment  upon  which 
the  defendant  was  alleged  to  have  been  convicted  does  not  appear  in  th* 
record,  it  should  be  overruled.  Daniels  v.  State,  238. 
8,  Although  Confession  Induced  by  Threats  is  not  Evidence,  yet  if  it  b« 
attended  by  extraneous  facts  which  show  that  it  is  true,  any  such  facts 
thus  developed,  which  go  to  prove  the  crime  of  which  the  defendant  was 
suspected,  will  be  received  as  testimony;  and  if  such  confession  be  proved 
true  by  the  discovery  to  which  it  leads,  it  will  be  admissible;  in  case  of 
larceny,  however,  the  property  must  be  identified  by  other  evidence  as 
that  which  was  actually  stolen.     Id. 

5.  Evidence  as  to  Temperament,  Disposition,  and  Condition  of  Mnn> 

of  the  defendant  is  not  admissible  on  the  trial  of  an  indictmenc  for  mur- 
der, where  insanity  at  the  time  of  the  homicide  is  not  set  up  as  a  plea. 
Jacobs  V.  Commonwealth,  802. 

7.  Request  for  Instructions  may,  under  the  North  Carolina  code,  section 

415,  be  disregarded  by  the  judge,  where  they  are  not  put  in  writing  and 
signed.    State  v.  Norton,  613. 

8.  In  CApriAL  Case,  Court  has  No  Power  to  Discharob  Jury  after  the 

commencement  of  the  trial,  without  the  consent  of  the  prisoner,  unless 
an  absolute  necessity  requires  it.  Mere  inability  of  the  jury  to  agree 
within  a  few  hours  or  days  is  not  such  a  necessity;  nor  is  the  fact  that 
the  regular  term  is  approaching  an  end,  for  the  courts  have  power  to 
continue  the  term  until  the  case  can  be  properly  ended.  Commonwealth 
V.  Fitzpatrick,  757. 

9.  One  Who  Enters  Open  Outer  Door  of  Buildino,  and  Breaks  Opew 

Inker  Doors  with  intent  to  steal,  may  be  convicted  of  burglary.  Dan- 
iela  V.  State,  238. 

10.  Incest  may  be  CoMMrrrED  with  One's  iLLEarmiATB  Child.  That  the 
victim  of  the  crime  was  born  out  of  wedlock  constitutes  no  defense  un- 
der section  302  of  the  Penal  Code  of  New  York.    People  v.  Lake,  344. 

11.  There  is  No  Variance  between  Indictment  and  Proof,  when  the  crime 
of  incest  is  charged  to  have  been  committed  with  Georgiana  Lake,  whoso 
full  name  is  shown  to  be  Georgiana  Jeauette  Lake.    Id. 

12.  Evidence.  —  In  Larceny,  the  intent  to  steal  by  the  taking  is  the  grava- 
men of  the  crime,  and  the  defendant  may  testify  as  to  the  intent  with 
which  the  act  is  done,  where  such  intent  is  material.   State  v.  Williams,  46. 
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!••  ^-  —  When  DEraarDANT  is  on  Teial  fob  Labcent  of  a  cow,  he  may  tes- 
tify that  he  purchased  a  due-bill  on  the  owner  of  the  cow,  and  having 
been  informed  and  believing  that  such  owner  would  let  the  cow  go  on 
such  bill,  he  took  her,  thinking  he  had  the  right  to  do  so,  and  with  no 
intent  to  steal.    Id. 

14.  ACCES3AKIE3.  —Where,  in  prosecution  for  an  assault  to  kill,  parties  are 
indicted  as  accessaries,  they  cannot  be  convicted  unless  there  was  a 
common  purpose,  both  in  the  mind  of  the  principal  and  themselves,  to 
kill,  and  the  assault  was  committed  in  an  attempt  to  accomplish  the  com- 
mon purpose,  or  unless  it  was  made  by  the  principal  with  the  intent 
to  kill,  of  which  such  accessaries  had  knowledge,  and  committed  some 
act  in  furtherance  of  the  attempt  mentioned.     State  v.  Hicham,  54. 

16.  Assault,  Fobob  Necbssaby  to  Repel. — Where  party  assaulted  be- 
lieres,  and  has  good  reason  to  believe,  that  great  bodily  harm  is  about 
to  be  done  him,  and  acts  in  a  moment  of  seeming  impending  peril,  he 
need  not  nicely  gauge  the  quantum  of  force  necessary  to  repel  the  assault; 
but  in  such  case,  when  the  plea  of  self-defense  is  set  up,  the  question 
is,  whether,  under  all  the  circumstances,  the  accused  had  reason  to  be- 
lieve, and  did  believe,  that  the  force  exercised  was  necessary  to  protect 
him  from  impending  danger  of  great  bodily  harm.     Id. 

16.  Assault  to  Kill  —  Ekroneous  Charge. — Where  accused  is  on  trial 
for  an  assault  to  kill,  and  pleads  self-defense,  a  charge  which  instructs 
that  if  defendant  made  the  assault  charged  with  a  pistol  he  must  show 
that  he  made  it  under  circumstances  which  justified  it,  is  erroneous,  for 
the  reason  that  it  casts  the  burden  of  proof  on  defendant,  requires  a 
higher  degree  of  proof  than  the  law  demands,  and  submits  a  question  of 
law  to  the  jury  as  to  what  facts  would  justify  the  assault.     Id. 

17.  Assault  to  Kill  —  Proof  to  Establish.  —  In  trial  of  an  assault  with 
intent  to  kill,  where  the  plea  of  self-defense  is  interposed,  the  state  muat 
establish,  not  only  by  a  preponderance  of  evidence,  but  beyond  a  rea- 
sonable doubt,  that  the  assault  was  committed  with  intent  to  kill,  in 
malice,  and  under  such  circumstances  as  not  to  be  justifiable  as  self- 
defense.     Id, 

18.  Assault  to  Kill  —  Erroneous  Instruction. — In  trial  for  an  assault 
with  intent  to  kill,  where  the  plea  of  self-defense  is  set  up,  it  is  error  to 
instruct  the  jury  to  find  a  verdict  of  guilty  unless  the  accused  showed 
some  satisfactory  grounds  for  making  the  assault,  as  it  leaves  them  to 
determine  what  facts  would  satisfy  the  law  and  constitute  a  good  defense, 
a  question  which  they  are  not  competent  to  determine.     Id. 

19.  Assault  to  Kill  —  Reasonable  Doubt.  —  Whore  defendant,  on  trial 
for  assault  to  kill,  pleads  self-defense,  au  iustructii n  that,  upon  the 
facts  stated,  the  jury  must  find  defendant  guilty  unless  thej'  have  a 
reasonable  doubt  of  defendant's  guilt,  and  if  so,  they  must  give  him  the 
benefit  of  the  doubt,  but  not  telling  in  what  way  or  to  what  extent, 
is  erroneous.  They  must  be  told  that  if  they  entertain  such  doubt,  it 
is  their  duty  to  acquit.    Id. 

20.  Assault  to  Kill  — Defense  of  Relative. —When  the  accused  finds 
his  mother  and  sister  engaged  in  a  difficulty  with  others,  ho  has  a  right 
to  interfere  in  defense  of  his  mother,  and  whether  any  act  he  does 
afterwards  can  be  justified  on  the  ground  of  self-defense  depends  on  the 
motive  prompting  the  act,  and  the  circumstances  under  which  it  was 
done,  and  not  as  to  whether  ho  voluntarily  entered  into  the  difficulty. 
Id, 
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21.  MiTBDXB  —  Unskillvul  Medical  Tbeatment. — When  woand  inflicted 
is  the  canse  of  death,  the  accused  is  gnilty  of  murder,  thongh  Tinskillfal 
medical  treatment  may  have  aggravated  the  wound,  and  the  deceased 
might  have  recovered  if  greater  care  and  skill  had  been  employed  in 
treating  him.     State  v.  Landgraf,  26. 

22.  MuBDEB.  —  Premeditatedly  is  Pkoperly  Defined  to  mean,  "thought 
of  beforehand  any  time,  however  short."   Id. 

23.  Murder. — Deliberately  ls  Properly  Defined  to  mean  "done  in  a 
cool  state  of  the  blood,  and  not  done  in  a  heat  of  passion  engendered 
by  a  lawful  or  just  provocation,"  in  the  absence  of  such  lawful  or  just 
provocation.    Id.  ^ 

24.  Murder.  — Juet  is  Properly  Instructed  that,  in  order  to  convict  ol 
murder  in  the  first  degree,  they  must  believe  and  find  from  the  evi* 
dence  that  defendant  not  only  shot  deceased,  but  shot  intending  to  kill; 
and  in  the  absence  of  qualifying  facts  and  circumstances,  a  person  is 
presumed  to  have  intended  the  natural,  ordinary,  and  probable  result  of 
his  acts.  If  it  is  found  and  believed  from  the  evidence  that  defendant 
intentionally  shot  deceased  in  a  vital  part  with  a  deadly  weapon,  from 
which  death  ensued,  they  must  find  that  his  intent  was  to  kill,  unless 
the  evidence  shows  the  contrary.    Id. 

85.  Presumption  that  Killing,  Shown  to  be  Unlawful,  is  Murder, 
may  be  rebutted,  or  so  far  weakened  by  other  evidence  in  connection 
with  the  legal  presumption  of  innocence  as  to  create  a  reasonable,  sub- 
stantial doubt  as  to  the  guilt  of  the  accused  or  the  grade  of  the  crime 
charged,  and  thus  entitle  him  to  an  acquittal  or  to  a  reduction  of  the 
grade.     Tiffatiyv.  Commonvxalth,  775. 

26.  Malice  is  Essential  Ingredient  op  Murder,  either  of  the  first  or  sec- 
ond degree,  and  while  its  existence  may  be  presumed  from  certain  proved 
or  admitted  facts,  the  presumption  is  not  necessarily  conclusive.  There 
may  be  rebutting  evidence  for  the  consideration  of  the  jury.     Id. 

27.  In  Criminal  Cases,  Burden  of  Proof  never  Shots,  but  Rests  on  the 
prosecution  throughout,  so  that  in  all  cases  a  conviction  can  be  had  only 
after  the  jury  have  been  convinced,  beyond  a  reasonable  doubt,  of  the 
defendant's  guilt.  It  results  that  if  from  any  or  from  all  the  evidence 
taken  together  a  reasonable  doubt  of  guilt  is  raised,  there  should  be  an 
acquittal.     Id. 

28.  Erroneous  Charge  and  Erroneous  Refusal  to  Charge.  — On  a  trial 
for  murder,  where  there  was  evidence  of  an  attack  made  upon  the  de- 
fendant so  violent  as  to  warrant  him  in  believing  that  he  was  in  danger 
of  great  bodily  harm  or  loss  of  life  unless  he  used  a  pistol  in  defending 
himself,  a  charge  that  "  if  the  facts  and  circumstances  are  in  evidence, 
no  matter  by  whom  produced,  which  make  the  extenuation  that  reduces 
the  grade  of  the  crime,  they  have  the  effect  to  reduce  it,  but  those  facts 
and  circumstances  must  be  more  than  sufficient  to  raise  a  reasonable 
doubt,"  is  misleading  and  erroneous;  and  it  is  error,  in  such  case,  to  re- 
fuse to  charge  that  if  the  circumstances  in  evidence  raised  a  reason- 
able doubt  of  murder  in  the  second  degree,  they  would  operate  to  acquit 
of  it.     Id. 

29.  Self-defense.  —  Owner  of  Land  has  Right  to  Order  Trespasser 
therefrom,  but  he  has  no  right  to  follow  him  up  until  an  attack  is 
made  upon  himself  so  fierce  as  to  compel  him  to  take  the  life  of  the  tres- 
passer in  self-defense.    Id, 
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50.  Where,  ok  Trial  for  Murder,  theeb  is  Evidence  Tendiuo  to  Show 
that  the  defendant  was  assaulted  by  the  deceased  and  another,  and  that 
he  killed  tho  deceased  in  self-defense,  evidence  to  prove  the  bad  reputa- 
tion of  such  other  person  as  a  violent  and  dangerous  man,  and  that  all 
this  was  known  to  the  defendant  at  the  time  of  the  homicide,  is  adnussi'* 
ble,  as  directly  bearing  on  the  question  of  justifiable  self-defense.    Id. 

51.  Sedttction  tinder  Promise  of  Marriage.  — Instruction  that  there  waa 
no  evidence  to  go  to  the  jury  in  support  of  an  indictment  for  seduction 
under  promise  of  marriage  may  properly  be  refused,  where  there  is  evi- 
dence that  a  child  was  born  to  the  prosecutrix,  that  it  resembled  the  ac- 
cused, that  he  admitted  the  promise  of  marriage,  but  said  it  waa  only 
made  as  a  piece  of  "devilment,"  and  the  virtuous  character  of  the  prose* 
cutrix  is  conceded.     State  v.  fforton,  613. 

82.  Evidence.  —  Ufon  Trial  of  Accused  fob  Seduction  under  Promise  oi 
Marriage,  Child  mat  be  Shown  to  the  Jitbt  to  enable  them  to  trace 
resemblance  to  alleged  father,  and  they  may  take  into  consideration  its 
appearance  for  that  purpose.    Id. 

83.  iNsiTRUCriON  is  not  made  erroneous  by  the  insertion  by  the  court  of  the 
single  word  "from"  between  the  words  "believe "and  "the "in a  re- 
quested charge  commencing,  "If  the  jury  believe  the  testimony  of," 
this  being  the  only  modification  or  change  made;  it  b  the  province  of  the 
jury  to  interpret  and  say  what  is  proved  by  the  witnesses.    Id, 

34.  Consent,  if  Seduction  be  Proved,  is  No  Defense  to  an  indictment  un- 
der the  North  Carolina  statute  (Acts  1885,  c.  248)  for  seduction  under 
promise  of  marriage.  The  statute  plainly  contemplates  a  seduction 
brought  about  by  means  of  a  promise  of  marriage  in  the  nature  of  * 
deceit.    Id. 

DAMAGES. 

1.  One  Who  Suffers  from  a  Breach  of  a  Contract  must  bo  Act  as  to 

Maitw  his  Damages  as  small  as  he  reasonably  can.  He  must  not,  by 
inattention,  want  of  care,  or  inexcusable  negligence,  permit  his  damag* 
to  grow,  and  then  charge  it  all  to  the  other  party.  Wright  v.  Metropolk 
Bank,  356. 

2.  Excessive  Verdict.  —  In  Determining  the  Measure  of  Damages  for  in* 

jury  resulting  in  death,  the  primal  inquiry  is  not  what  is  the  value  of 
the  life  taken;  it  is  whether  and  how  much  negligence  was  displayed  in 
taking  it,  and  whether  and  to  what  extent  the  negligence  of  the  deceased 
caused  or  contributed  to  it;  and  from  the  reasonable  and  just  compensa- 
tion to  be  given  upon  determining  the  first  inquiry  against  the  negligent 
wrong-doer  what  amount  should  be  deducted  on  account  of  the  contrib- 
uting fault  of  the  deceased.  In  adjusting  these  questions,  the  value  of  the 
life  must  be  in  reasonable  aspects  estimated.  The  age,  condition,  capa- 
city of  earning  money,  and  expectation  of  life  should  all  be  considered 
and  given  due  weight.  So  where  the  deceased  was  fifty-seven  years  old, 
partially  paralyzed,  with  limited  expectation  of  life,  bis  capacity  to  la* 
bor  nearly  gone,  his  earnings  reduced  to  a  small  sum  per  month,  hi* 
death  being  from  apoplexy,  and  attended  with  little  mental  or  physical 
suffering,  and  a  doubt  existing  whether  the  injury  caused  his  death,  a 
verdict  of  twelve  thousand  dollars  damages  is  excessive.  Louiaville  etc 
B.  B.  Co.  V.  Stacker,  840. 

See  Nuisance;  Tklegrapiui. 
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DEATH. 

1.  Presumption  or  Death  from  Absence.  —  A  person  who  leaves  hia  home 

for  temporary  purposes,  and  is  not  heard  from  for  the  space  of  sevea 
years  by  those  who  would  naturally  have  heard  from  him,  is  presumed  to 
be  dead;  bat  the  death  of  such  person,  at  any  particular  time  during 
that  period,  is  never  presumed,  but  must  be  proved.  Johnson  v.  Ueri' 
thew,  162. 

2.  Death  mat  be  Proved  in  Case  of  a  Person  Unheard  of  for  a  Lono 

Period  of  Time  by  showing  facts  from  which  a  reasonable  inference 
would  lead  to  that  conclusion;  and  the  time  of  the  death  may  be  fixed 
with  more  or  less  certainty  in  the  same  manner.    Id. 

5.  Presumption  as  to  Survivorship. — Where  several  lives  are  lost  in  the 

same  disaster,  there  is  no  presumption  from  age  or  sex  that  either  snr« 
vived  the  other;  but  the  fact  of  survivorship  must  be  proved  by  the 
party  asserting  it.    Id. 

See  Attainder;  Damages,  2. 

DEEDS. 

1.  To  THE  Creation  of  an  Estate  of  Inheritance,  the  Word  "  HEnta " 

IS  Nboessart,  if  it  is  to  be  created  by  a  feoffment  or  grant;  but  in  a  will, 
such  estate  may  pass  without  the  use  of  the  word  "heirs."  Meliek  v. 
Pidcock,  901. 

2.  All  Deeds  should  be  Construed  Favorably,  and  as  near  the  iutentioa 

of  the  parties  as  possible,  consistent  with  the  rules  of  law.     Id. 

8.  To  Create  a  Fee,  It  is  not  Essential  that  the  Word  "  Heirs  "bi 
LooA'i'ED  IN  Ant  Particular  Part  of  the  Grant.    Id. 

4.  Evidence  to  Show  Who  Takes  as  "  Child  "  in  Trust  Deed.  —  Where  a 
woman  of  such  an  age  that  there  is  no  possibility  of  her  having  future 
issue  purchases  land,  and  has  it  conveyed  to  a  trustee  in  trust  for  her 
sole  and  separate  use  for  her  natural  life,  and  after  her  death  to  such 
child  or  children  as  she  may  leave  living  at  the  time  of  her  death,  evi- 
dence that  she  had  no  children  of  her  own,  that  a  daughter  of  a  former 
husband  always  lived  with  her,  and  was  always  recognized  by  her  as  her 
child,  that  there  was  no  other  person  in  being  when  the  deed  was  made, 
or  afterwards,  to  fill  the  description  of  her  child  as  used  therein,  and 
that  a  part  of  the  money  paid  for  the  property  was  probably  derived 
from  said  former  husband,  is  sufficient  to  show  that  said  daughter  was 
the  person  intended  to  take  in  remainder  after  the  death  of  the  cestut 
que  vie.  This  is  a  case  of  latent  ambiguity  rather  than  of  mistake  as  to 
the  person  designated  as  beneficiary  in  the  deed.     Houston  v.  Bryan,  252. 

6.  Parol  Evidence  is  Admissible  to  Apply  Description  of  Person  GrvEir 

in  Deed  so  as  to  ascertain  the  particular  person  intended  to  be  embraced 
in  that  description,  and  to  explain  all  latent  ambiguities,  and  the  evi- 
dence required  for  that  purpose  need  not  be  of  the  same  high  character 
and  tendency  as  that  which  would  be  required  to  authorize  the  correc- 
tion of  a  mistake  therein.     Id. 

6.  General  Rule  is  that  Deed  must  be  Upheld  if  possible,  and  the  terms 

and  phraseology  of  description  will  be  interpreted  to  that  end  if  this  can 
reasonably  be  done  consistently  with  the  principles  and  rules  of  law. 
Edtoards  v.  Bowden,  487. 

7.  Description  in  Deed  of  "  a  tract  of  land  lying  in  Greene  County,  Nortk 

Carolina,  adjoining  the  lands  of  Patrick  Lynch  and  B.  N.  Bowden,  situ- 
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ate  on  the  east  side  of  the  road  leading  from  Jerusalem  Church  to  Pat- 
rick  Lynch's,  it  being  a  portion  of  their  part  of  the  original  Gray  R. 
Pridger  tract,  and  containing  fifty  acres,"  sufficiently  points  to  a  par- 
ticular tract  of  land,  so  described  as  that  it  may  be  identified  by  proper 
parol  evidence.     Id. 

8.  Oeal  Evidence  is  Admissible  for  the  Purpose  of  Showino  that 
THE  CoNsiDEiiATiON  FOR  A  Deed  OF  Land  by  contemporaneouB  verbal 
agreement  also  settled  a  trespass  previously  committed  by  the  grantee 
npon  the  land.     Bodgea  v.  Heal,  199. 

bee  aoknowlkdqments;  covenants;  equity,  3;  husband  and  wm,  1| 
Mahbibd  Women,  5-7;  Mostoaqss. 

DOWER. 

StATDTB  DOES  NOT  BeQUIBB    ShEBUF   TO    ATTEST  "WbtT    OF   DoWXB,"  OT 

the  report  of  the  jury  assigning  it;  and  if  it  were  otherwise,  the  attests- 
tion  of  the  report  by  the  deputy  would  not  render  the  proceeding  void, 
Irat  only  irregular  in  that  respect.     BruMouae  v.  Sutton,  497. 
See  Wills. 

DURESS. 
See  Mabriaoe  and  Divoboe;  Sales,  1. 

EASEMENTS. 

I.  S0BFAOB  Water — Obstructinq  Flow  of. — If,  fob  Pubfosb  of  Con- 
BTBUOTiNa  Bailboad,  or  for  any  other  purpose,  it  becomes  necessary  to 
erect  an  embankment,  a  proper  outlet  or  culvert  must  be  provided  of 
ample  capacity  to  carry  off  the  flow  of  surface  water,  so  that  it  may  not 
be  obstructed,  and  thus  accumulated  on  the  upper  and  adjacent  lauds 
of  other  persons.  But  while  such  outlet  must  be  of  ample  capacity  to 
carry  off  all  the  water  likely  to  be  in  it,  the  rule  is  not  applicable  to  an 
extraordinary  and  excessive  rainfall,  which  is  held  to  be  via  major. 
Such  infrequent  and  extraordinary  occurrences  cannot  be  foreseen  and 
provided  against,  and  for  damages  caused  by  them  no  one  is  respon- 
sible.    Philadelphia  etc.  R.  R.  Co.  V.  Davia,  440. 

L  Railroad  Compant  Undebtakino  to  Alter  Established  Outlet 
through  which  surface  water  was  carried  away  is  bound  to  have  the 
work  done  in  a  careful  and  skillful  manner;  and  if  it  be  done  carelessly 
and  negligently,  so  that,  as  a  consequence,  injury  to  neighboring  prop- 
erty ensues,  an  action  for  damages  is  maintainable.     Id. 

%.  Skbvttude  of  Sufficient  Surface  Support  Exists  in  Undeb  ob  Min- 
KBAL  Estate  in  favor  of  the  upper  or  superincumbent  estate,  where  one 
person  owns  the  surface  and  another  person  owns  the  underlying  coal  or 
other  minerals,  nnless  the  parties  have  otherwise  covenanted.  WilUamt 
v.  Hay,  719. 

ii  Absolute  Bight  of  Uppeb  Estate  to  Surface  Support  in  Undkb  ob 
Mineral  Estate  is  not  to  be  Taken  away  by  mere  implication  from 
language  in  a  deed  which  does  not  necessarily  import  such  a  result;  and 
therefore  the  right  of  support  is  not  taken  away  by  a  clause  in  a  deed 
conveying  the  surface,  but  reserving  the  underlying  coal  and  other  min- 
erals, which  provides  that  the  grantor,  "in  mining  and  removing  the 
ooals,  iron  ore,  and  minerals  aforesaid,  shall  do  as  little  damage  to  the 
sarfaoe  as  possible."    Id. 
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6.  Cask  is  Pboper  Fobm  of  Action  to  Beooter  fok  Damages  to  Subfaob 
or  Land  caused  by  removing  the  support  thereof  by  operating  the  under- 
lying mines;  or,  at  all  events,  an  objection  that  the  action  should  have 
been  trespass  is  of  no  avail  after  a  trial  upon  the  merits,  especially  where 
the  defendant  suffered  no  injury  thereby.     Id, 

EJECTMENT. 
Cjlsz  w  Ejectment  shoxh^d  not  be  Withdbawn  from  Jitrt,  and  Vsa* 
DIOT  FOB  Plaintiff  Directed,  even  though  the  defendant's  evidence  ia 
contradicted,  where,  in  support  of  the  defendant's  claim  of  title  by  ad- 
verse possession,  he  testified  that  more  than  twenty-one  years  before  suit 
he  purchased  possession  from  one  who  was  in  possession  under  a  contract 
of  sale,  and  had  ever  since  held  possession  as  his  own,  paying  no  rent, 
and  pajring  the  taxes.    Bennett  v.  Morrison,  711. 

EQUITY. 

1.  EQxmr  HAS  JmusDicnoN  foe  Discovert  and  Relief  in  proper  casei 
touching  lost  written  instruments.     Lanq;  v,  Randlett,  169. 

fi.  Equitt  Witholds  Relief  in  Causes  when  the  party  asking  it  deliberately 
makes  the  mischief  from  which  he  suffers.     Id. 

8.  If  the  Loss  of  a  Deed  is  Accidental  and  without  fault  of  the  grantee, 
thereby  subjecting  his  title  to  hazard  and  peril  from  which  the  law 
gives  him  no  adequate  relief,  equity  will  afford  that  relief  most  suited 
to  the  necessities  of  the  case.     Id, 

4.  Bell  fob  Discovebt. — A  Court  of  Equity  having  Oncb  Obtained 
Jurisdiction  upon  a  bill  containing  the  proper  averments  will  retain  it 
after  discovery,  and  grant  relief  if  both  discovery  and  relief  be  prayed 
for  in  the  bill,  and  this  although  the  discovery  shows  the  proper  relief  to 
be  an  award  of  damages  that  ought  to  be  ascertained  by  the  jury.     Id. 

H,  To  Obtain  Jukisdiotion  fob  Relief  in  Equity  upon  the  Obound  of 
Discovery,  the  Bill  must  Aver  that  the  facts  sought  to  be  discovered 
are  material  to  the  cause  of  action,  and  that  the  orator  has  no  means  of 
proving  them  in  a  court  of  law,  and  that  the  discovery  of  them  by  re- 
spondent is  indispensable  as  proof,  and  the  want  of  such  averment  is 
fatal  on  demurrer.     Id. 

6.  Averments  of  Necessity  for  Discovery  ark  not  Essential,  and  a 

Demitrrer  cannot  be  Sustained  for  the  want  of  them,  if  the  discovery 
sought  be  in  aid  of  the  averments  of  the  bill,  that  show  the  cause  to  be 
one  of  equitable  jurisdiction.     Id. 

7.  Bill  of  Discovery  is  Insufficient  for  the  want  of  equity,  where  it  fails 

to  show  the  circumstances  of  the  loss  of  a  missing  deed,  or  that  the  loss 
was  occasioned  without  the  orator's  fault,  and  a  demurrer  thereto  for 
Buch  reason  will  be  sustained.     Id. 

8.  Amendment  to  Bill  in  Equity  fob  Discovert  will  be  allowed  on  terms. 

Id. 

9.  Creditor's  Bill.  — If  Creditors  have  Obtained  General  Judgments 

against  their  debtor's  estate,  but  cannot  take  out  execution  thereon  be- 
cause of  his  death,  and  the  estate  being  insolvent,  no  further  proceedings 
at  law  are  required  to  lay  the  foundation  for  equitable  relief  in  the  shape 
of  a  creditor's  bill  as  against  a  fraudulent  grantee.    Lyons  v.  Murray,  17. 

10.  Creditor's  Bill  is  Sufficient,  as  against  a  general  demurrer  stating  iu> 
specific  objections,  when  the  bill,  which  is  brought  to  subject  certain 
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funds  to  a  judgment  at  law,  alleges  that  one  partner,  on  the  death  of  th« 
other,  administered  on  the  partnership  estate,  and  paid  a  firm  debt  out 
of  his  individual  estate,  and  on  final  distribution  of  the  firm's  assets,  pro- 
cured  an  order  to  pay  forty-two  per  cent  of  such  firm  debt  out  of  tha 
partnership  property,  and  paid  such  amount  with  intent  to  defraud  his 
creditors,  and  thus  take  credit  for  a  fictitious  payment;  and  the  bill  need 
not  allege,  in  terms,  that  the  creditor  received  the  last  payment  to  aid 
in  defrauding  creditors,  nor  that  he  had  notice  of  such  intended  fraud, 
for  the  reason  that  it  waa  without  consideration,  and  void  as  to  them. 
Id, 

ESTATES. 
See  Deeds;  Tbusts. 

ESTATES  OF  DECEDENTS. 
See  "Wills. 

ESTOPPEL. 
See  Absionments  fob  Benefit  07  Cbsditobs,  3;  Jwataam, 

EVIDENCK 
1.  C0HFETEN07  07  Testimont  is  to  be  Dbtebmined  bt  the  Statutes  xv 
FoBCE  at  the  time  it  is  read  in  evidence,  rather  than  by  the  statute  ex* 
isting  when  the  evidence  was  taken.     Pickena  v.  Ktdatly,  622. 

5.  EviDBNOB  OP  Statements  Disclosinq  Estate,  made  to  probate  judge  un- 

der the  Revised  Statutes  of  Maine,  chapter  64,  section  67,  is  competent 
against  party  making  them,  in  action  to  recover  property  so  disclosed. 
Dunbar  v.  Dunbar,  166. 

t.  Declarations  of  Plaintiff  in  Interest  against  Validitt  of  his  Claim, 
though  made  before  he  became  the  owner  of  the  claim,  are  admissible 
and  competent  evidence  to  establish  a  defense  in  a  suit  upon  such  claim, 
and  it  is  error  to  Umit  the  declarations  to  the  impeachment  of  the  plain- 
tiff  in  interest.     Barber  v.  Bennett,  141. 

4.  Declarations  of  Party  to  Suit  can  be  offered  in  evidence  to  impeach 
him  without  laying  any  f ovmdation  therefor.  Owena  v.  Kanaaa  City  R'y 
Co.,  39. 

i.  Declarations  of  Party  to  Sinr,  purporting  to  be  contained  in  an  un- 
completed deposition,  are  not  admissible  to  impeach  him,  when  he  denies 
making  such  declarations,  and  the  opposing  party  does  not  show,  or 
offer  to  show,  that  such  declarations  were  made  by  him.     Id. 

6.  Evidence  of  Character  of  Parties  to  a  cause,  or  of  particular  facts  not 

in  issue,  with  a  view  of  raising  a  presumption  in  favor  of  a  person,  or 
unfavorable  to  his  adversary,  is  inadmissible,  except  where  the  character 
of  the  parties  is  in  issue.     FaJiey  v.  CroUy,  305. 

7.  Evidence  of  Good  Character  is  usually  confined  to  cases  where  defend- 

ant is  charged  with  having  committed  a  criminal  offense.     Id. 

%,  Evidence  of  GtOOD  Character  to  rebut  imputations  of  misconduct  or  fraud 
is  inadmissible  in  civil  actions,  except  where  by  the  pleadings  the  char- 
acter of  the  party  is  put  in  issue.     Id. 

f.  In  Suit  against  Railroad  Company  for  injury  caused  by  negligence 
of  company,  and  resulting  in  death,  and  the  question  being  whether 
the  injury  caused  the  death  or  it  resulted  from  other  causes,  it  is  error 
to  permit  witness  to  testify  that  deceased  told  him  "bo  was  knocked 
up  and  crippled."    LcuUvilie  de  N.  li.  R.  Co.  v.  Stacker,  840. 
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10.  Pebsonal  Examination  of  Plaintitf.  —  In  an  action  for  damages  for  per- 
sonal injnry,  defendant  has  no  absolute  right  to  have  a  personal  exami- 
nation of  plaintiff;  that  is  entirely  within  the  discretion  of  the  conrt, 
the  exercise  of  which  discretion  will  not  be  interfered  with  unless  mani- 
festly abused.    Owena  v.  Kanaaa  City  E'y  Co.,  89. 

11.  HANSWHTTiMa  —  Preldonabt  Qcestion  fob  tbe  Coubt.  —  Specimens 
of  handwriting,  not  otherwise  pertinent  to  the  issue,  may,  upon  be- 
ing  admitted  or  proved  to  be  genuine,  be  introduced  before  the  court 
and  jury  as  a  standard  for  comparison  by  which  to  test  the  genuine- 
ness of  a  writing  in  controversy;  when  a  writing  is  offered  in  proof 
as  a  standard,  the  court  should  first  find  as  a  fact  that  it  is  genuine,  and 
the  decision  of  the  court  as  to  the  credibility  of  this  preliminary  evi- 
dence is  conclusive,  unless  upon  a  report  of  all  the  evidence  it  is  shown 
to  be  without  foundation,  or  based  upon  some  erroneous  application  of 
legal  principles.     State  v.  Tlumipaon,  172. 

12.  Standard  Specimens  of  HANDWRiriMO  Proved  ob  Admitted  to  b> 
Gknuine  mat  be  CJompabed  by  Experts  in  the  presence  of  the  jury,  and 
such  experts  may  express  their  opinion,  founded  on  such  comparison,  as 
to  whether  the  controverted  paper  be  genuine  or  not.     Id. 

18.  FiXpebt  Testimont  is  not  Admissible  xtpon  Question  which  the  court 
or  jury  can  decide  upon  the  facts.  When  the  relation  of  facts  and  their 
probable  results  can  be  determined  without  special  skill  or  study,  the 
facts  themselves  must  be  given  in  evidence,  and  the  conclusions  and 
inferences  must  be  drawn  by  the  jury.     Stumore  v.  Shaw,  412. 

14.   RXHiX  TEAT   WHEBE  WhOLE   OF  COBRESPONDENCE  IS  CALLED  FOB,   AlL 

OF  It  must  BE  Admitted,  has  No  Application  to  a  case  where  one 
party  attempts  to  fix  a  liability  for  negligence  upon  another,  and  offers 
in  evidence  against  him  certain  letters  written  by  the  former  to  the 
latter  after  the  transactions  between  them  have  come  to  an  end.  The 
duty  of  the  party  accused  of  negligence  being  then  discharged,  and  his 
liability  for  negligence,  if  he  had  been  guilty  of  any,  being  then  fixed, 
neither  his  rights  nor  his  liability  could  be  affected  by  any  communica- 
tion he  may  have  subsequently  received  from  the  party  seeking  to  hold 
him  liable.  Id. 
Bee  AssiQNMENTs  FOB  Benefit  of  Creditors,  1-5;  Bastabdt;  Common 
Cabbxebs;  Covenants;  Contbacts,  1;  Death;  Deeds;  Ejectment; 
Libel;  Masieb  and  Sebvant;  Negliqenoe;  Fatments. 

EXECUTIONS. 

1.  An  Execution  Gabnishment  must  be  Suppobted  bt  a  Valid  Judo- 

MENT.     Wlute  V.  FooU  L.  Co.,  650. 

2.  Issue  of  Execution  upon  Judgment  Babbed  by  lapse  of  time  would  con- 

fer no  right  to  sell;  and  the  sale,  if  made,  would  be  ineffectual  to  pass 
title.     Coward  v.  Chastain,    53.3. 

3.  Lkvt  on  Land  is  Unnecessaby  when  the  Judgment  is  a  Lien  thebxoh. 

And  where  land  is  sold  under  execution,  it  is  only  essential  that  the  re* 
quirements  of  the  law  be  observed,  and  that  it  be  fully  made  known 
what  property,  describing  it  with  sufficient  certainty,  is  exposed  to  sale, 
and  what  the  bidder  who  may  purchase  acquires.  Farrier  r.  Eoust<m, 
597. 
i.  Beoitals  in  Sheriff's  Deed  as  to  his  acts  are  prima  /ade  evidenoe  of 
the  facts  recited.     Id. 
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ft.  SuFFiciKNT  DEscRnrnoN  or  Land  not  Vitiated  by  Erboneous  Addi- 
tion. —  Where  land  is  correctly  described  in  a  levy  l»y  metes  and  bounds, 
and  by  mentioning  the  adjacent  and  surrounding  landed  proprietors,  but 
in  giving  the  number  of  the  district  a  mistake  is  made,  the  sheriff  will 
not  be  enjoined  from  executing  the  process  on  that  ground,  the  land 
being  capable  of  ready  identification  notwithstanding  such  mistake. 
Boggeaa  v.  Lowrey,  279. 

See  Insubakce,  4,  5. 

EXECUTORS  AND  ADMINISTRATORS. 

1.  PUBOHASK  BY  AdMIKISTRATOB  AT  HIS  OWN  SaLB  IS  VoiDABLB  at  the  op- 
tion of  any  party  interested  in  the  property,  whether  the  sale  be  made 
directly  to  him  or  through  the  interposition  of  another  person.  Houston 
V.  Bryan,  252. 

5.  Administratob  is  not  Bona  Fide  Purchaseb  fob  Valub  wtthoct  No- 

tice, so  as  to  entitle  him  to  an  allowance  for  his  improvements,  where  he 
sella  land  in  which  he  knows  that  his  intestate  had  no  interest  therein 
upon  which  he  could  administer,  and  becomes  the  purchaser  at  his  own 
sale.  And,  in  an  action  brought  against  him  by  the  person  entitled  to 
such  property,  for  the  recovery  thereof,  he  will  not  be  allowed  for  his 
improvements,  except  as  a  set-off  against  mesne  profits.     Id. 

8.  ExKCUTOB  13  not  Boitnd  to  Set  up  Statute  of  Limitations  as  D^fensb 
to  claim  against  estate  of  deceased  debtor,  but  may  pay  the  same  not- 
withstanding the  statutory  presumption  of  payment,  and  is  entitled  to 
credit  therefor  in  his  administration  account;  particularly  so  where  the 
testator  before  his  decease  had  declared  that  he  owed  such  claim,  and 
had  expressed  a  wish  that  it  should  be  paid.     HalUhurton  v.  Carson,  565. 

4.  ExBcuTOB  is  Competent  Witness  to  Fact  that  Testatob  had  Declabed 
to  Him,  just  before  his  death,  that  he  owed  a  certain  debt  claimed  to 
have  been  barred  by  the  statute  of  limitations,  and  that  he  wished  such 
debt  paid;  sections  580  and  590  of  the  North  Carolina  code  do  not  make 
such  Mritnesa  incompetent.     Id. 

6.  Conflict  of  Jurisdiction.  —  Executob  Who  Pats  in  Coin  Testatob's 

Debt  on  a  bond,  in  accordance  with  a  prior  decision  of  the  supreme 
court  of  North  Carolina,  will  be  protected,  although  such  ruling  conflicts 
with  the  decisions  of  the  United  States  supreme  court.  Id. 
6.  Appeal  bt  Person  Acting  in  Two  Capacities.  — Where  a  person  is  in- 
terpleaded both  as  administrator  and  as  an  heir  at  law,  the  filing  of 
claim  of  appeal  and  the  execution  of  an  appeal  bond  stating  an  appeal 
in  his  individual  capacity  will  not  perfect  the  appeal  as  to  him  in  his 
representative  capacity,  though  he  subsequently  files  notice  with  the 
proper  o£Qcer  that  he  appeals  in  both  capacities,  and  that  his  appeal 
bond  has  been  filed.     Love  v.  Francis,  290. 

EXPERTS. 
See  Evidence,  11,  12. 

FACTORS. 

OOITBIONMBNT  0»  GoODS  TO  PaOTOBS  FOB  SaLE,   WITHOUT  InSTBUOTIONS  AS 

TO  Pbiob,  Confers  upon  them  Right  to  Exebcisb  their  Judouent 
in  the  sale,  and  they  were  neither  bound  to  write  for  instructions,  nor, 
hwring  written,  to  wait  for  a  reply  before  selling.    Conway  v.  LewiSf  700< 
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FALSE  IMPRISONMENT. 
ICabrieo  Womak  —  False  Imprisonjvient. — Jotjoment  Creditob  is  hot 
Liable  in  trespass  for  refusing,  on  notice  that  his  debtor  is  a  married 
woman,  to  release  her  from  arrest  already  made  by  an  officer  on  an  exe- 
oution  regularly  issued  on  a  judgment  recovered  against  her  as  a  single 
woman  before  a  court  having  complete  jurisdiction.  Wincliester  v.  Ever' 
ett,  22S 

FIXTURES. 

1.  Structure  erected  on  the  land  of  another  becomes  his  property,  although 
built  with  a  view  of  enforcing  an  adverse  right  in  the  land.  Campbell  v. 
Soddy,  889. 

S.  Aqreehekt  between  a  Land-owner  and  One  AvFixiNa  Chattel 
TO  THE  Land,  that  such  chattels  shall  retain  their  character  of  person- 
alty, is  efficacious  between  the  parties  thereto.  In  some  of  the  states 
such  agreement  is  equally  effective  against  prior  mortgagees  and  against 
subsequent  purchasers  or  encumbrancers  having  notice  thereof.     Id. 

t.  Mobtoaoeb's  Right  to  Fixtures  Subsequently  Annexed.  —  If,  after 
the  execution  of  a  mortgage,  chattels  which  belong  to  a  third  person,  or 
upon  which  ho  has  a  chattel  mortgage,  are  affixed  to  the  land,  his  inter- 
est or  lien  does  not  therefrom  become  subject  to  the  prior  mortgage. 
The  chattels  may  be  detached  notwithstanding  the  objection  of  the  prior 
mort^gor,  unless  such  detachment  will  so  injure  the  freehold  as  to 
make  it  substantially  less  valuable  than  it  would  have  been  had  the 
chattels  never  been  attached  thereto.     Id. 

Ab  As  between  Landlord  and  Tenant,  Property  of  Latter,  in  FrrruREs 
of  any  description  which  he  has  annexed  to  the  demised  premises  during 
his  term,  consists  simply  in  the  right  or  privilege  of  removing  them; 
and  if  this  is  not  exercised  iu  due  time,  they  become  the  property  of  the 
landlord.    Carlin  v.  Ritter,  467. 

I.  By  Term  "Fixture,"  in  its  Legal  Sense,  is  Meant  something  bo  at- 
tached to  the  realty  as  to  become,  for  the  time  being,  a  part  of  the  free- 
hold, as  contradistinguished  from  a  mere  chattel.    Id, 

f.  Tenant's  Right  to  Remove  Fixtures  Continues  during  his  original 
term,  and  during  such  further  period  of  possession  by  him  as  he  holds 
the  premises  under  a  right  to  still  consider  himself  as  a  tenant.  But 
where  a  tenant  quits  possession,  or  surrenders  the  premises  unqualifiedly 
to  his  landlord  without  removing  or  reserving  his  fixtures,  he  is  under- 
stood to  make  a  dereliction  of  them  to  his  landlord.     Id. 

T.  Right  of  Tenant  from  Year  to  Year  to  Remove  Fixtures  placed  by 
him  on  the  demised  premises  is  lost,  where,  subsequently  and  during  the 
tenancy,  he  receives  notice  to  quit  at  the  end  of  the  current  year,  and 
does  not  so  do,  but  obtains  and  accepts  from  his  landlord  a  written  lease 
of  the  premises,  "  together  with  all  the  rights,  appurtenances,  and  privi- 
leges thereunto  belonging  or  in  any  wise  appertaining,"  for  a  term  of 
five  years,  but  containing  no  reservation  of  the  right  to  remove  the  fix- 
tures then  on  the  premises.    Id. 

%.  Wooden  Structure  or  Building  Merely  Resting  by  its  Owk 
Weight  on  flat  stones  laid  upon  the  surface  of  the  ground,  and  har* 
ing  no  other  foundation,  is  not  a  fixture.    Id, 

FORFEITURES. 
See  Attainder. 
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FRAUD. 
See  CoirrRACTS,  9,  10;  Pbaudulent  Cojtvetances;  Sales,  S-6. 

FRAUDULENT  CONVEYANCES. 

1.  Fraxtd  may  bb  Iktxkred  from  Facts  Calcttlated  to  Establish  It;  and 

should  be  so  inferred  when  the  facts  and  circumstances  lead  a  reasonable 
man  to  the  conclusion  that  an  attempt  has  been  made  to  withdraw  the 
property  of  the  debtor  from  the  reach  of  his  creditors,  with  the  intent 
to  prevent  them  from  recovering  their  just  debts.    Burt  v.  Timmona,  666. 

2.  Fraud.  —  Transactions  between  Husband  and  Wife,  father  and  child, 

brother  and  sister,  and  other  relatives,  may  be  shown  to  be  fraudulent 
as  against  creditors  by  less  proof,  and  the  party  claiming  the  benefit  of 
such  transactions  is  held  to  fuller  and  stricter  proof  of  their  justice  and 
fairness,  after  they  have  been  shown  to  be  prima  fade  fraudulent,  than 
would  be  required  if  the  transaction  was  between  strangers.     Id. 

8.  Fraud  —  Burden  of  Proof.  —  Wife  Pubchasino  Property  from  heb 
Husband  must  assume  the  burden  of  distinctly  proving  that  she  paid 
therefor  out  of  funds  not  furnished  by  him,  if  the  transfer  is  assailed 
by  his  creditors.    Id. 

ft.  Presumption  when  Property  is  Conveyed  to  Wife  is  that  the  Mbaks 
OF  Paying  therefor  were  furnished  by  her  husband.     Id. 

5.  Improvements  Put  upon  Real  Property  of  Wife,  in  Fraud  of  CredIo 
TORS  OF  Husband,  can  be  followed  by  them  on  the  premises  where  they 
are  put;  and  such  realty  in  favor  of  such  creditors  can  be  charged  with 
the  value  of  such  improvements.     Id. 

0,  Where  Husband's  Creditors  Successfully  AssAn.  as  Fraudulent  ▲ 
Transfer  of  Real  Property  Made  by  Him  to  his  Wife,  and  the 
amount  of  their  debts  is  so  small  that  they  can  be  paid  out  of  the  rents 
in  a  short  time,  the  court  may,  in  its  discretion,  order  the  land  to  bo 
rented  out,  and  the  rents  turned  over  to  them  until  their  debts  are  paid; 
bat  if  the  debts  are  so  large  that  it  will  require  some  years  to  pay  them 
oat  of  the  rents,  the  property  will  be  ordered  sold,  the  creditors  paid 
oat  of  the  proceeds,  and  the  residue  turned  over  to  the  wife.  Id. 
See  Parent  and  Child,  6-10;  Partnership,  1-4. 

GARNISHMENT. 
See  Attachment. 

GIFTS. 

L  To  Oonhtitutb  a  Gut  Causa  Mortis,  it  is  not  only  essential  that  delivery 
be  complete,  but  possession  must  also  be  retained  by  the  donee  until  the 
donor's  death.  If  after  delivery  the  donor  again  has  possession,  the  gift 
is  nugatory.     Duvbar  v.  Dunbar,  166. 

t.  Gift  inter  Vivos  is  consummated  by  delivery  of  the  thing  given,  either 
actual  or  constructive;  but  it  is  not  necessary  that  delivery  be  made  to 
the  donee  in  person.  It  may  be  made  to  some  person  for  him,  or  to  a 
trustee  for  that  purpose,  but  in  such  cases  the  disposition  in  favor  of  the 
donee  must  be  such  as  will  place  the  jua  diaponendi  beyond  the  power  of 
the  donor  to  recall.     Love  v.  Francis,  290. 

lb  Onrr  from  Father  to  Child.  —  Less  positive  and  nneqnivocal  proof  im 
required  to  establish  the  delivery  of  a  gift  from  father  to  child  than  aa 
AM.  St.  Rep.,  Vol.  VI — 60 
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between  persons  not  related;  and  in  cases  where  there  is  no  snggestion 
of  frand  or  undue  influence,  very  slight  evidence  will  suffice.     Id. 

4.  Gut  iktek  Vivos,  What  OoNSTrruTBa. — Where  a  father,  wishing  to 

reserve  to  himself  the  income  arising  from  his  land  during  his  life,  and 
give  the  avails  thereof  to  his  heirs,  deeds  the  land  to  his  son  and  takes 
the  latter's  note,  secured  by  mortgage,  as  payment,  payable  four  yeart 
after  the  father's  death,  to  his  legal  heirs,  the  interest  during  his  life 
payable  to  him,  he  thereby  creates  a  gift  inter  mws,  completed  as  to  de* 
livery,  as  far  as  consistent  with  his  own  rights  in  the  paper,  by  making 
the  heirs  the  payees  of  the  note,  and  by  recording  the  mortgage;  and 
though  he  retained  actual  possession  of  the  note  for  his  security  as  to  the 
interest,  still  he  constituted  himself  trustee  for  the  heirs  in  the  custody 
of  the  note  by  implication  of  law,  and  they  alone  could  enforce  payment 
Such  gift  is  completed  as  to  acceptance,  as  to  the  grantee,  by  his  assign- 
ing his  interest  therein  before  his  father's  death,  at  the  happening  of 
which  event  the  proceeds  of  the  note  go  to  the  heirs,  and  not  to  the 
administrator.     Id. 

B.  AooEPTANCE  OT  OnT  NEED  NOT  BE  Mase  Immediatelt;  it  is  sufficient  if 
accepted  before  revoked  by  death  or  otherwise.     Id. 

f .  Past  Illicit  Cohabitation  does  not  Render  Void  ob  Illegal  Gift  by 
a  man  to  the  woman  with  whom  he  has  held  such  relation.  Smith  v.  £ht 
Bose^  260. 

GROWING  TREES. 

1.  Statdte  o7  Frauds. — Trees  Growing  on  Land  so  Fab  Partake  or 
Realty  that  any  contract  for  their  sale  is  within  the  statute  of  frauds; 
yet  if  the  contract  is  in  contemplation  of  their  severance  from  the  land, 
whereby  they  become  personalty,  the  same  rule  in  respect  to  the  identic 
fication  of  personal  property  is  applicable.     Carpenter  v.  Med/ord,  635. 

f.  Sale  of  Growing  Trees  — Parol  Evidence.  — Where,  by  a  contract  of 
■ale  in  writing,  duly  proved  and  registered,  the  vendor  sold  "nine  wal- 
nut  trees  on  my  premises,  on  the  waters  of  Pigeon  River,  Haywood 
County  (township  No.  4),  North  Carolina,"  the  trees  at  the  time  being 
selected,  measured,  priced,  and  marked,  but  not  identified  in  the  con- 
tract,  parol  evidence  is  admissible  to  identify  them,  and  if  identified,  the 
title  would  pass  under  the  contract.    Id. 

HABEAS  CORPUS. 

1.  Ths  Court  is  not  precluded  by  the  return  on  Juiieas  eorpiu,  in  West 

Virginia,  from  inquiring  into  the  truth  of  all  matters  therein  alleged. 
Btate  V.  Reuff,  676. 

2.  Return  to  Writ  or  Habeas  Corpus  should  so  State  the  facts  necessary 

to  warrant  the  detention  as  to  apprise  the  opposite  party  of  what  is  in- 
tended to  be  proved,  and  these  facts  ought  not  to  appear  by  way  of 
recitals  only.     Id. 

5.  Leave  should  be  Granted  to  Amend  a  Return  to  a  Writ  ov  Habeas 

Corpus,  where  it  appears  that  further  inquiry  ought  to  be  made  respect- 
ing an  important  fact  not  distinctly  alleged  in  the  return,  which  fact,  if 
ascertained  to  exist,  would  show  that  petitioner  is  not  a  proper  person 
to  have  the  control  of  the  child,  whose  custody  he  seeks  to  obtain.    Id, 
See  Parent  and  Child,  6. 
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highways. 

1.  To  Makk  Road  Saite,  Track  must  be  Wisb  Enottoh  to  allow  ftr 

the  possible  shying  and  starting  of  teams,  withont  danger  to  those  trav. 
eling  with  them  of  being  thrown  over  embankments  or  against  obstacles 
in  and  along  the  road;  and  if  the  track  ia  not  wide  enough  for  this  piu> 
pose,  and  a  horse,  in  starting  or  running  away,  without  fault  of  the 
driver,  is  brought  in  contact  with  a  defect  within  what  should  be  the 
reasonable  limits  of  the  road,  and  damage  ensues,  the  managers  of 
the  road  will  be  liable.    Baltimore  etc.  T.  Co.  v.  Bateman,  449. 

2.  EIbroneous  Instruction  TO  JuBY. — In  Action  to  Recover  iob  Injubt 

Claimed  to  have  been  caused  by  the  defective  and  insecure  condition  of 
the  defendant's  turnpike  road,  an  instruction  to  the  jury  that  if  they 
should  find  "that  the  defendant  negligently  permitted  a  part  of  its  roa^ 
one  of  its  bridges,  and  the  approach  thereto,  to  be  in  an  unsafe  condi- 
tion for  persons  using  the  same  with  ordinary  care  and  caution,  and  that 
in  consequence  of  such  unsafe  condition,  the  plaintiff,  while  traveling 
over  said  road  and  approaching  said  bridge  with  ordinary  care  and  can. 
tion,  was  injured  as  complained  of,  then  the  plaintiff  is  entitled  to  re> 
cover,"  etc.,  ia  erroneous,  since  the  defective  condition  and  want  of 
repair  of  the  bridge  had  no  casual  connection  with  the  injury  sustained 
by  the  plaintiff  before  reaching  the  bridge.    Id. 

Z.  In  Such  Action,  Instruction  to  Jury  that  Plaintiff  could  not  Rjt- 
OOVER  unless  they  should  find  that  the  defect  in  the  road  waa  of  such  a 
nature  that  a  criminal  indictment  would  lie  against  the  defendant  for 
such  defect,  is  properly  rejected,  if  for  no  other  reason  that  it  required 
the  jury  to  determine,  as  matter  of  law,  when  and  for  what  defect  an  in- 
dictment would  lie.    Id. 

4.  Owners  of  Lands  Bounded  on  Private  Alley,  Who  have  Free  Usa 
THEREOF,  HAVE  SAME  RiOHTS  THEREIN  that  the  publio  has  in  its  high- 
ways; and  if  the  alley  is  vacated,  the  soil  belongs  to  them  as  tecAnts  in 
eommon.    2/etCM  v.  American  Academy  qfMuaiCt  739. 
See  Waters. 

HOMESTEADS. 

1.  JosoMSNT  Lien  not  Duflaced  by  Homestead  Entry.  —  When  jndg* 
ment  lien  has  attached  to  land,  it  cannot  be  defeated  or  displaced  hj 
subsequent  occupation  as  a  homestead.    Bunn  v.  Lindsay,  48. 

J.  Homestead — Effect  of  Sheriff's  Sale  Made  without  First  Seitino 
OFF.  — Where  judgment  debtor  is  entitled  to  a  homestead  exempt  from 
sale  under  execution,  and  the  sheriff  fails  to  set  it  off  at  such  sale,  the 
latter  is  not  for  such  reason  void,  but  the  fee  passes  to  the  purohMor, 
rabjeot  to  the  homestead  right,  which  is  not  affected  by  the  sale.    Id. 

HOMICIDE. 
See  Criminal  Law,  15>30. 

HUSBAND  AND  WIFE. 
1.  It  18  A  Sufficient  Joinder  of  a  Husband  in  his  Wnrrt  Dekd  of  her 
property  derived  from  him,  for  him  to  express  his  assent  nnder  his  own 
hand  and  seal,  without  being  in  any  other  manner  a  formal  party  thentow 
Bray  v.  Cfapp,  197. 
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2.  Pbopertt  Paid  for  bt  Wife's  Earitinos,  when  not  Liable  tor  Hus- 
band's Debts.  —  If  a  husband  cooaent  that  hia  wife  may  tako  boarders 
into  the  family,  and  agree  that  she  shall  have  the  gross  proceeJa  for  ap« 
plication  on  a  contract  made  by  him  with  a  third  person  for  the  pur* 
chase  of  real  estate,  and  if  the  money  so  acquired  by  her  be  thus  applied, 
the  money  is  hers,  and  not  his,  her  right  to  it  being  founded  on  a  meri- 
torious consideration;  and  if,  on  completing  the  payment,  she  take  a 
conveyance  of  such  real  estate  to  herself,  her  title  will  prevail  against  a 
creditor  of  her  husband  who  gave  credit  after  the  property  was  paid  for, 
although  the  conveyance  be  of  later  date  than  the  giving  of  such  credit, 
it  not  appearing  that  the  credit  was  given  upon  the  faith  of  the  specific 
property,  or  that  the  debtor  was  in  possession  as  apparent  owner  whea 
tiie  debt  was  created.  McNauglU  v.  Amhraon,  278. 
See  Fraitdulbnt  Conveyances;  Married  Women;  Witnesses,  2-6. 

INCEbT. 
See  Criminal  Law,  10,  11. 

INJUNCTIONS. 

1.  IirjtrNCTioy  WILL  BE  Granted  to  PREv:£>rr  Defendant  from  Closing  uf 
A  Road  between  his  Land  and  Plaintiff's,  and  opening  another  road 
on  plaintiff 's  land  adjacent  to  that  so  closed  up,  although  the  damage 
sustained  or  apprehended  could  be  saLisfied  by  a  pecuniary  award.  D« 
WiU  V.  Van  Schoyk,  343. 

SL  Illegal  Act  Which,  if  Complei'Ed,  will  Cloud  Plaintiff's  Titlb  and 
diminish  its  value  will  be  enjoined.     Id. 

8.  Injunction.  —  Where  Party  has  Obtained  Temporary  Restraxnino 
Order,  and  does  not  Appear  and  ask  for  its  continuance  at  the  time 
and  place  fixed  by  consent  for  the  hearing,  it  is  not  error  for  the  judge 
to  vacate  it,  —  no  cause  being  shown  for  continuing  it  in  force.  Coward 
T.  Chaatain,  533. 

See  Judgments,  8-10;  Mxtnioipal  Corporations,  9. 

INNS. 

1.  FsoPBiBroR  OF  Saloon  or  Tavern,  Open  for  Entertainment  of  Pub- 
lic, IS  Bound  to  See  that  One  Who  Enters  is  Protected,  not  only 
from  the  assaults  or  insults  of  those  in  his  employ,  but  of  the  drunken 
and  vicious  men  whom  he  may  choose  to  harbor.  Rommel  v.  Schtoan- 
backer,  732. 

t.  Proprietor  of  Saloon  is  Liable  for  Injuries  Sustained  by  One  Who 
Enters  therein  and  becomes  intoxicated,  by  reason  of  another,  who 
also  became  intoxicated  there,  and  who,  in  full  view  of  the  proprietor, 
attached  a  piece  of  paper  to  the  former  and  set  it  on  fire.     Id. 

INSANITY. 
1.  Return  to  an  Inquisition  in  the  Nature  of  a  Writ  de  Lunatioo  In- 
QUIRENDO  SHOULD  Show  whether  the  individual  is  so  bereft  of  reason 
M  to  warrant  hia  being  deprived  of  power  over  both  his  person  and  his 
estate.  A  return  that  he  is  an  idiot,  lunatic,  or  non  compos  mentis,  or  of 
luuound  mind,  is  sufficient,  for  each  of  those  terms  imports  such  a  depri- 
Tation  of  sense  aa  renders  the  sufferer  unfit  for  self-control  as  well  as  for 
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the  maxtagement  of  his  afEkirs.  Neither  of  these  words  is  absolutely 
essential.  Their  place  may  be  snpplied  by  words  of  eqnivalent  import. 
In  re  Lindaley,  913. 

5.  Unxess  an  Alleged  Lunatio  is  Shown  to  be  Unfit  fob  the  Govebn- 

MENT  OF  Himself  by  the  return  to  the  writ  de  lunatko  inqmrendo,  the 
court  will  not  place  him  and  his  estate  under  guardianship.    Id. 

INSOLVENCY. 

1.  DiSOHAROE  UNDER  StATE  INSOLVENT  LaW  13  No  BaR   TO  RECOVERY   ON 

Note  owned  by  one  who,  when  the  discharge  was  granted,  was  a  citizen 
of  another  state,  and  in  no  way  became  a  party  to  the  insolvency  pro- 
ceedings, although  the  note  was  executed  in  the  former  state,  and  both 
parties  thereto  were,  at  the  date  of  its  execution,  citizens  of  thut  state. 
Roberta  v.  Atherton,  133. 

2.  Plea  in  Bar  —  Discharge  in  Insolvency.  — One  surety  on  a  note,  given 

before  the  insolrept  law  went  into  effect,  and  who  has  paid  it  and  recov- 
ered judgment  for  contribution  against  his  co-surety  after  the  insolvent 
law  took  effect,  can  maintain  an  action  on  the  judgment,  notwithstand* 
ing  the  judgment  debtor  was  subsequently  discharged.  Dar\forth  v.  Rob- 
inson,  224. 

See  Assignments  for  Benefit  of  Creditors;  Corporations,  12. 

INSURANCE. 

1.  Fire  Insurance.  — A  Policy  upon  Personal  Property  in  a  Certain 

Place,  the  separate  articles  of  which  are  not  specifically  described,  does 
not  attach  to  and  follow  portions  of  such  property  when  removed  to 
another  place  for  repairs  without  the  company's  knowledge  or  consent, 
and  destroyed  while  there.    Bradbury  v.  Fire  Ins.  Co.,  219. 

2.  Fire  Insurance— Waiver  op  Condition  as  to  Arbitration  to  Fix 

Amount  op  Loss  in  Policy.  — Where  the  policy  provides  that  in  case  of 
loss  the  matter  shall  be  left  to  arbitration  at  the  written  request  of  either 
party,  and  also  provides  that  no  action  can  be  sustained  for  loss  until  an 
award  shall  have  been  made,  in  case  of  a  difference  between  the  parties 
as  to  the  amount  of  loss,  the  above  provisions  must  be  read  together  in 
construing  the  policy;  and  as  arbitration  can  only  be  had  at  the  written 
request  of  one  of  the  parties,  and  becomes  imperative  only  after  such 
request,  which  is  optional  with  either  party,  if  neither  of  them  availa 
himself  of  such  right  to  arbitrate  within  five  months  of  the  time  of  loss, 
it  ia  deemed  as  waived  by  both,  and  an  action  to  recover  the  loss  may  be 
sustained.     Nwney  v.  FiremerCa  F.  I.  Co.,  338. 

8.  Fire  Insurance.  —  Agreement  in  Policy  to  Arbitrate  Loss  which  \» 
revocable  hy  either  party  is  revoked  by  bringing  an  action  to  recover 
the  loss,  but  such  revocation  will  not  invalidate  the  policy  in  the  absence 
of  express  condition  of  forfeiture  in  case  of  a  breach  of  the  agreement. 
Id. 

4.  Before  Forfeiture  can  Occur  there  must  be  no  question  but  the  parties 
intended  to  provide  for  it  in  the  contract  under  which  it  is  attempted  to 
enforce  it,  and  when  the  contract  is  revocable  at  the  pleasure  of  cither 
party,  without  condition  expressed,  a  penalty  of  forfeiture  cannot  be  en- 
forced against  either  making  the  revocation.     Id. 

6.  Assured  was  not  Bound  I'o  Report  to  Company  Fact  tecat  Personal 

Property  Insured  was  under  Levy  of  Execution  at  the  time  the 
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application  was  made  and  the  inanrance  effected,  under  a  policy  which 
oontained  a  warranty  that  "  the  assured,  by  the  acceptance  of  this  policy, 
hereby  warrants  that  any  application,  survey,  plan,  statement,  or  descrip* 
tion  connected  with  procuring  this  insurance,  or  contaiued  in  or  referred 
to  in  this  policy,  is  true,  and  shall  bo  a  part  of  this  policy;  that  the  as* 
mred  has  not  overvalued  the  property  herein  described,  nor  omitted  to 
state  to  this  company  information  material  to  the  risk,"  where  there  was 
no  fraud  on  the  part  of  the  assured,  the  sheriff  never  took  the  goods  out 
of  his  possession,  the  policy  contained  no  clause  that  the  insurance  should 
cease  if  the  property  should  be  levied  upon  or  taken  in  execution,  and 
there  was  nothing  in  the  policy  to  warn  the  assured  that  the  company  re- 
garded a  levy  as  an  increase  of  the  risk.  Niagara  F.  I.  Co.  v.  Miller,  726. 

9.  CJOUBT  MAY  PbOPKKLY  INSTRUCT  JURY  THAT  INSURANCE  COMPANY  COULD 

Waivb  Biqht  to  Avoid  Policy  on  the  ground  of  an  erroneous  state- 
ment by  the  assured  of  the  amount  of  judgments  against  him,  and  may 
snbmit  the  fact  of  waiver  to  the  jury,  where  the  policy  contained  a  war. 
ranty  against  untrue  statements,  but  not  a  distinct  warranty  against  en- 
eambrances,  and  where,  after  the  loss,  the  company,  with  full  knowledge 
of  the  encumbrances,  called  for  proofs  of  loss,  required  the  assured  to 
famish  full  plans  and  specifications  of  the  building  destroyed,  joined  in 
the  appointment  of  appraisers,  and  for  nearly  a  year  did  not  inform  the 
assured  of  the  objections  to  payment,  but  led  him  to  believe  that  mors 
formal  proofs  of  loss  and  specifications  were  desired.     Id. 

7.  Mobtqagb  Paid,  but  not  Discharged,  is  not  Encumbrance,  within  the 
meaning  of  an  insurance  contract.     Smith  v.  Niagara  F.  I.  Co.,  144. 

t.  Failure  of  Insured  to  State  that  He  Believed  Property  was  Mobt- 
OAGED  is  an  omission  to  state  information  material  to  tho  risk,  although 
the  mortgagee  had,  without  the  knowledge  of  the  insured,  previously 
voluntarily  destroyed  the  note  secured  by  the  mortgage,  the  insured 
having,  at  the  time  of  the  contract  of  insurance,  warranted  that  he  had 
not  omitted  to  state  to  the  company  any  information  material  to  the 
risk.  At  least,  such  failure  is  evidence  from  which  that  fact  might  be 
found,  and  if  it  was  a  question  of  law,  the  court  should  direct  a  verdict 
for  the  defendant,  or  if  it  was  a  question  of  fact,  it  should  be  submitted 
to  the  jury  with  proper  instructions.     Id. 

0.  General  Agent  op  Insurance  Company  has  Power  to  Waive  State- 
ment OF  Loss,  notwithstanding  such  statement  is  by  the  terms  of  ths 
policy  a  condition  precedent  to  recovery,  unless  his  power  is  re- 
-  stricted,  and  the  restriction  was  known  to  the  insured.     Id. 

10.  Power  to  Waive  Statement  of  Loss  is  not  Possessed  by  Local  Agent 

of  an  insurance  company,  who  has  never  been  held  out  by  it  as  possess- 
ing any  other  authority  than  to  receive  proposals  for  insurance,  fix  rates 
of  premiums,  and  issue  policies,  and  who  has  never  acted  in  the  settle- 
ment of  losses.     Id. 

IL  General  Agent  of  Insurance  Company  can  Waive  Proof  of  Loss 
ONLY  IN  Manner  Provided  in  the  contract;  he  cannot  waive  such 
proof  orally  when  the  contract  requires  the  waiver  to  be  indorsed  on  the 
policy.     Id. 

12.  Terms  of  Accident  Insurance  Policy  should  be  Libfjially  Inter- 
preted in  favor  of  assured.     McQlinchey  v.  Fidelity  <b  C.  Co.,  190. 

It.  Accident  Insurance — Construction  of  Terms  of  Policy.  —  Where 
tiie  terms  of  an  accident  policy  reqixire  proof  that  death  was  caused  "  by 
bodily  injuries  effected  through  external,  violent,  and  accidental  meana," 


Index.  951 

recovery  may  be  had,  although  death  was  produced  by  a  rnptured  blood 
ressel  about  the  heart,  caused  either  by  fright  or  resulting  from  extra- 
ordinary mental  or  physical  exertion  put  forth  by  the  deceased  to  save 
himself  from  injury  when  in  imminent  peril  brought  about  by  accident. 
Id. 
14.  Id. — Where  policy  declares  that  insurance  "does  not  extend  to  any 
bodily  injury  of  which  there  shall  be  no  external  and  visible  sign  upon  the 
body  of  the  insured,"  and  also  that  it  shall  not  cover  "any  death  caused  " 
in  certain  ways  named,  the  former  clause  is  only  applicable  to  injuries 
not  resulting  in  death,     fd. 


JUDGMENTS. 

1.  A  Void  Judgment  cannot  bb  BsaARDED  as  haying  Ant  Legal  Exist- 

KNCE  in  any  court,  for  any  purpose.     White  v.  Foote  L.  Co.^  650. 

2.  Judgment  IIendered  in  Action  against  Party  then  Dead,  Pact  of 

Death  being  Unknown  to  the  court  or  the  other  parties,  is  not  void, 
but  is  irregular  and  voidable,  and  may  be  set  aside  upon  a  proper  appli- 
cation, by  motion,  in  the  action,  made  within  a  reasonable  time.  The 
application  may  be  made  by  any  person  having  right  under  or  derived 
from  the  deceased  party,  after  the  action  began.     Knoll  v.  Taylor,  547. 

8.  Oedinaeilt,  only  Party  against  Whom  Irregular  Judgment  is  Ren- 
DEBED  can  complain  of  it;  and  if  he  does  not,  the  presumption  is  that 
he  is  satisfied  with  it.  It  is  otherwise,  however,  where  he  was  dead 
when  the  judgment  was  rendered.     Id. 

4.  Judgment  cannot  be  Attacked  Collaterally,  or  by  an  independent 
action,  for  mere  irregularity.  The  remedy  is  by  motion  in  the  action  in 
which  the  irregularity  complained  of  appears.    Id. 

ft.  Judgments,  Vacation  of.  — Power  Conferred  upon  Judge  by  Statute 
(N.  C.  Code,  sec.  274)  to  vacate  and  set  aside  a  judgment  and  relieve  • 
puty  therefrom,  when  taken  against  him  through  his  mistake,  inadvert- 
ence, surprise,  or  excusable  neglect,  does  not  extend  to  a  judgment 
which  necessarily  follows  the  verdict.  In  the  latter  case,  relief  is  obtain- 
able on  motion  for  a  new  trial  made  at  the  term  when  the  judgment  waa 
rendered;  but  it  is  discretionary  with  the  judge  even  then  to  allow  or 
refuse  the  relief,  and  his  action  in  refusing  it,  except  for  a  supposed 
want  of  power,  is  not  reviewable  on  appeal.     Clemm<ma  v.  Field,  529. 

6.  Court  cannot  at  a  Subsequent  Term  Amend,  Modify,  or  Set  Aside 

A  Regular  Judgment,  except  upon  an  application  to  rehear,  or  be- 
cause of  accident,  mistake,  or  inadvertence  of  the  court,  surprise,  or 
excusable  neglect,  as  provided  by  statute.     Cooh  v.  Moore,  587. 

7.  Entry  will  be  Struck  from  the  Records,  and  Error  Corrected, 

where  by  inadvertence  an  order  of  affirmance  is  entered  instead  of  an 
order  of  reversal.    Id. 

8.  Injunction  is  not  Proper  Remedy  of  Party  to  Judgment  against  the 

enforcement  thereof,  but  the  redress  is  by  a  direct  interposition  in  the 
cause,  recalling  or  modifying  the  process,  and  meanwhile  issuing  a  super- 
aedeas  to  the  officer  in  possession  of  it.  Cotoard  v.  Chasiain,  633. 
8.  Judgments,  Restraining  Enforcement  of.  —  Court  SirriNO  as  Court 
or  Equity  has  No  Power  to  interfere  with  the  records  of  the  common 
pleas,  and  strike  therefrom  a  judgment  entered  by  that  court;  but  if  a 
proper  case  is  presented,  it  may  enjoin  the  plaintiff  from  proceeding  to 
enforce  the  judgment.    Oiver's  Appeal,  795. 
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10.  Bill  in  Eqctitt  will  Lie  to  Restrain  Enforcement  of  Judoiient  Eh- 
TERXD  upon  a  bond  given  in  settlement  of  tho  criminal  charge  of  forgery, 
if  the  defendant  has  had  no  day  in  court,  and  has  not  been  guilty  of 
lachea  in  setting  up  the  defense  when  he  had  an  opx)ortunity  to  do  bo. 
But  where  the  complainant,  pending  an  appeal  froui  a  decree  erroneously 
dismissing  such  bill,  obtains  a  rule  to  show  cause,  and  an  order  opening 
the  judgment,  and  admitting  him  to  a  defense,  and  these  latter  proceed- 
ings appear  of  record,  the  dismissal  of  the  bill  will  be  affirmed.     Id. 

11.  Qubstion  of  Jdrisdiction  must  be  Tried  by  the  M-hole  record  in  Mia- 
soori,  and  when  it  appears  therefrom  that  the  court  had  no  jurisdiction 
over  the  person  or  subject-matter,  the  judgment  is  void,  and  will  be  eo 
treated  in  a  collateral  proceeding.     Adams  v.  Cotoles,  74. 

12.  Notice  by  Pctbuoation.  —  Judgment  Recital  as  to  the  terms  of  an  order 
of  publication  on  non-resident  defendants,  if  contradicted  by  the  order 
itself,  must  yield,  and  the  order  must  control.    Id. 

13.  Where  Judgment  of  Court-  of  General  Jukisdiction  Recite3  due 
service  of  notice  on  non-resident  defendants,  and  there  is  nothing  in  the 
order  of  publication  or  the  record  which  specifically  contradicts  such 
recital,  it  will  be  presumed,  upon  collateral  attack,  that  the  court  has 
acted  correctly  and  with  due  authority,  and  its  judgment  will  be  as 
valid  as  though  every  fact  necessary  to  jurisdiction  affirmatively  ap» 
peared;  and  if  the  statute  required  an  affidavit  of  non-residence  to  be 
filed  prior  to  tho  order  of  publication,  it  will  be  presumed,  in  the  absence 
of  proof  to  the  contrary,  that  such  affidavit  was  tiled.     Id. 

14.  Recital  in  Record  by  Court  that  Defendants  in  Froceedinq 
Named  had  been  Served  with  Process  is  evidence  that  they  had  been 
so  served,  and  that  the  court  had  jurisdiction  of  their  persons.  Such 
record  cannot  be  attacked  collaterally  for  irregularity  or  for  fraud.  If 
assailed  for  irregularity,  a  motion  in  the  proceeding  would  be  the  proper 
remedy;  if  for  fraud,  and  the  proceeding  be  ended,  the  remedy  is  by  an 
independent  action.    Bricklumse  v.  Stttton,  497. 

IB.  Von)  Judgment.  —  It  .is  only  when  Court  of  General  Jurisdictioh 
undertakes  to  grant  a  judgment  in  an  action  or  proceeding  where  it  has 
not  jurisdiction  of  the  parties  or  the  subject-matter  of  the  action,  and 
this  appears  from  the  record,  by  its  terms  or  necessary  implication,  or 
by  the  absence  of  something  essential,  that  the  judgment  will  be  abso- 
lutely void,  and  may,  therefore,  be  disregarded  and  treated  as  a  nullity 
everywhere.  In  such  case,  the  action  of  the  court  would  be  coram  non 
judice.     Id. 

16.  Court  can  Protect  Defendant  Liable  to  Two  Actions—  one  by  his 
grantee  for  a  breach  of  the  covenant  of  seisin,  and  another  by  an  as* 
signee  of  his  grantee  upon  that  of  warranty  —  by  attaching  conditions  to 
the  judgment,  or  by  staying  execution.     Tillotaon  v.  Prkhard,  95. 

17.  Recorded  Judgment  concerning  Land  is  Notice  to  subsequent  pur- 
chasers, in  the  absence  of  fraud  and  misrepresentation;  and  equity  will 
not  relieve  against  negligence  in  failing  to  examine  the  record,  by  inter- 
fering with  the  legal  rights  of  others  who  are  without  fault.  Bunn  v. 
Lindsay,  48. 

18.  Evidence  is  Competent  to  Show  that  Debt  Represented  by  Plain- 
tiff's Judgment  was  Prior  in  Point  of  Time  to  an  unrecorded  con- 
veyance of  the  legal  title  as  collateral  security,  held  by  the  terre-tenant, 
against  whom  it  is  sought  to  revive  the  judgment  in  a  proceeding  by 
scire  facias.     Kinports  v.  Boyrdon,  706. 
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19.  Doctrine  of  Estoppel  by  Judgment  does  not  Apply  to  Case  that  is 
Ambulatory  in  its  nature,  and  has  ceased  to  be  the  same  by  progression. 
Where,  therefore,  on  the  petition  of  the  receiver  of  an  insolvent  corpo- 
ration whose  charter  provided  that  a  preference  should  be  given  to  th« 
debts  of  minors,  insane  persons,  and  married  women,  in  case  of  its  dis- 
solution by  act  of  law  or  otherwise,  it  Las  been  decreed  that  all  the 
assets  of  the  corporation  shall  be  equally  distributed  among  all  tho  credi- 
tors, on  the  ground  that  no  dissolution  of  the  corporation  was  8how% 
such  decree  will  not  preclude  all  future  inquiry  into  the  matter;  but  in 
determining  whether  a  dissolution  i3  now  shown,  the  inquiry  must  be 
confined  to  what  has  transpired  in  the  time  between  the  two  proceed- 
ings. Relief  cannot  be  granted  on  what  existed  before  the  first  decree; 
and  it  is  not  sufficient  to  show  a  present  state  of  things  adequate  to 
relief.     Dewey  v.  St.  AJbana  T.  Co.,  84. 

50.  Prior  Verdict  and  Judgment  in  Another  Action  for  Injuries  to 
Property  cannot  be  Set  up  as  Bar  when  the  pleadings  disclose  tho 
fact  that  the  two  causes  of  action  are  for  injuries  to  different  portions  of 
the  property.     Williams  v.  Hay,  719. 

51.  Rstoppel.  —  Whatever  is  Adjudicated  between  Defendants  has  th« 
same  eff'ect  between  them  as  res  judicata  as  if  they  appeared  in  the  ac- 
tion as  plaintiff  and  defendant.     Parhhurst  v.  Berdell,  384. 

52.  An  Appeal  from  a  Judgment  does  not  Suspend  its  Operation  as 
an  estoppel.    Id. 

£3.  Reversal  of  Judgment  after  It  has  been  Received  as  Evidencb  nc 
Another  Action  cannot  operate  retrospectively  so  as  to  render  its  re- 
ception erroneous.  The  fact  of  reversal  cannot  appear  by  the  record  in 
the  second  action;  and  the  only  remedy  of  the  injured  party,  if  any  he 
have,  is  by  motion  for  a  new  trial.     Id. 

9L  Judgment  will  not  be  Reversed  for  the  Reception  of  Impropkb 
Evidence  if  the  same  result  must  have  been  reached  had  such  evi- 
dence been  excluded.     Id. 

SB.  Former  AlD judication  in  Same  Case  may  be  Availed  of  hy  Settino 
It  up  in  Answer,  without  putting  the  record  thereof  in  evidence,  where 
the  petition  expressly  makes  all  prior  proceedings  in  the  case  a  part  of 
itself,  but  omits  to  set  them  out,  to  avoid  prolixity.  Dewey  v.  St.  Albana 
Trust  Co.,  84. 

86.  Decree  is  Binding  upon  Whole  Class  of  Sxtitors,  where  the  rights 
of  the  whole  class  were,  at  the  hearing,  fairly  represented  and  fully  and 
honestly  maintained  and  tried.     Id. 

S7.  Judgment  of  Another  State  against  Principal  and  Surety,  properly 
assigned  to  the  surety,  bears  interest  in  his  favor  as  called  for  by  such 
'judgment.     Turner  v.  Johnson,  62. 

See  Ho'^esteads,  1;  Married  Women,  2-4;  Mortgages;  Vendor  as9 
Vendee,  7,  9, 10. 

JURISDICTION. 
1.  JnuBDicnoN  OVKB  Citizens  of  Another  Statb.  —  When  ah  alien  or 
non-resident  is  personally  present  in  any  place  in  the  state,  however 
temporarily  or  transiently  in  such  place,  whether  abiding,  visiting,  or 
traveling  at  the  time,  a  process  duly  served  upon  him  personally  will 
confer  complete  jurisdiction  over  his  person;  and  this  role  may  apply  in 
Maine  to  a  municipal  court,  although  it  be  of  limited  jurisdiction.  Alley 
V.  Ccupari,  178. 
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t.  North  Oabouka  Statutb  (Acts  1870-71,  c.  108,  soc.  1)  which  curat 
irregnlarities  as  to  the  jurisdiction  of  the  courts  in  respect  to  special  pro- 
ceedings begrm  before  its  enactment  is  valid.     Biickhouse  v.  Stttton,  497. 

S.  Missouri  CiROixrr  Court  is  One  or  General  Jurisdiction,  proceeding 
according  to  the  course  of  the  common  law,  and  nothing  will  be  intended 
to  be  out  of  its  jurisdiction  but  what  specially  appears  to  be  so.  Adamt 
y.  Ccwlea,  74. 

Bee  Covenants,  6;    Equitt;   Executors  and  Administrators,  6;   Judo« 

MENTS. 

JURY  AND  JURORS. 
Facts  in  Partiouijir  Case  not  CoNSTrrunNo  Sufficient  Ground  of 
challenge  to  juror,  within  the  provision  of  the  North  Carolina  code,  sec- 
tion 1733,  that  "it  shall  be  a  disqualification  and  ground  of  challenge  to 
any  tales* juror  that  such  juror  has  acted  in  the  same  court  as  grand, 
petit,  or  tales  juror  within  two  years  next  preceding  such  term  of  th* 
court."   Neu^  v.  Barren,  503. 

See  Attorneys  at  Law,  1;  Libel;  Neqliosnce;  Slander. 

LANDLORD  AND  TENANT. 

1.  Ikdependentlt  of  Ant  Aoreement,  Law  Imposes  upon  every  tenant, 
whether  for  life  or  for  years,  the  obligation  to  treat  the  premises  in  such 
a  manner  that  no  substantial  injury  shall  be  done  to  them,  so  that  they 
may  revert  to  the  lessor  at  the  end  of  the  term  unimpaired  by  any  will- 
ful or  negligent  conduct  on  his  part.     Carlin  v.  Hitter,  467. 

S.  Tenant  cannot  be  Heard  to  Dent  Title  of  his  Landlord,  nor  can 
he  rid  himself  of  such  relation,  without  a  complete  surrender  of  the  pos- 
session of  the  land.  To  allow  him  to  agree  and  profess  to  hold  possession 
under  one  as  landlord,  and  at  the  same  time  to  hold  covertly  for  himself, 
or  for  another's  advantage,  would  be  to  encourage  and  uphold  a  gross 
fraud,  which  the  law  will  never  do.     Springs  v.  SchencJc,  552. 

S.  When  Tenant,  Sued  for  Possession,  Denies  that  He  was  Tenant,  Ha 
THUS  Puts  Himself  broadly  in  hostility  to  the  right  of  the  landlord, 
and  the  latter  need  not  prove  that  the  term  has  ended,  or  that  he  mads 
a  demand  for  possession.     Id. 

4.  Adverse  Claimant  of  Land  Who  Gets  Possession  bt  Collusivb  Con- 

cert with  the  tenant  of  another  at  once  becomes  identified  with  the  ten- 
ant, shares  and  stands  in  his  place,  and  cannot  resist  the  landlord's  title 
where  the  tenant  cannot  do  so;  and  he  may  be  evicted,  just  as  the  faith- 
less tenant  may  be.     Id. 

5.  Where  One  Enters  upon  Land  by  Sufferance,  Permission,  or  Con- 

sent OF  Tenant  of  Another,  he  will  himself  at  once  be  charged  by 
the  law  with  the  allegiance  which  the  tenant  owes  the  lessor,  and  will 
not  be  allowed  to  act  and  assume  relations  in  hostility  to  the  title  under 
which  he  went  into  possession.  Id. 
f.  Fact  xhat  One  was  in  Joint  Possession  of  Land  with  Plaintiff's 
Tenant  at  the  time  action  was  brought,  and  that  he  had  title  to  one 
half  of  the  land,  will  not  prevent  the  recovery  of  a  judgment  by  the 
plaintiff  against  his  tenant.  But  the  plaintiff  would  have  no  warrant, 
under  a  writ  of  possession  issued  on  such  judgment,  to  turn  out  of  pos- 
session the  real  owner  of  the  title.     Id. 

See  Fixtures,  4-8;  Railroads,  1-S. 
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LIBEL. 

1.  Omos  OT  ImnnsRSo  is  to  aver  the  meaning  of  the  language  pob- 
lished,  and  if  the  meaning  of  the  language  is  plain,  no  innuendo  is  needed, 
as  the  use  of  it  can  never  change  the  import  of  the  words,  nor  add  to  nor 
enlarge  their  sense.     Bourreseau  v.  Detroit  B.  J.  Co.,  320. 

t.  Initcbndo.  — When  Ptjblication  Contains  a  Distinct  and  plain  charge, 
in  substance,  of  official  oppression  and  unwarranted  abuse  of  poor 
men  by  officers  of  the  law;  of  special  instances  of  such  abuse  by  other 
officers;  of  a  special  instance  of  abuse  by  plaintiff;  and  then  the  general 
allegation  as  to  mistreatment  of  "ragged  and  poor  men  "by  "  these  fel> 
lows,"  which  term  "fellows"  necessarily  and  manifestly  includes  plain* 
tiff,  and  conveys  such  meaning  to  the  average  reader,  —  the  meaning  is 
sufficiently  plain  without  the  aid  of  any  innuendo.    Id. 

8.  ImnxENDO.  —  Office  of  PLEADiNa  is  to  make  clear  and  certain  the 
matters  set  forth  and  complained  of;  and  when  a  publication  claimed  to 
be  libelous  has  a  clear  and  certain  meaning  upon  its  face,  there  can  be  no 
better  pleading  than  to  set  out  the  article  in  terms  and  in  full  when  all 
of  it  is  pertinent  to  the  issue;  and  the  addition  of  an  innuendo,  when 
none  is  necessary,  can  add  nothing  to  a  clear  perception  of  its  meaning, 
but  tends  rather  to  cumber  and  obscure  it.    Id, 

4.  PniviLEaED  Communication.  —  Publication  charging  plaintiff  with  gross 
misconduct  in  office,  with  arresting  and  handcuffing  men  without 
right,  and  oppressing  the  poor  and  friendless  under  color  of  his  office 
of  deputy  sheriff,  holds  the  plaintiff  up  to  the  scorn  and  aversion  of 
honorable  men,  and  the  just  reproach  and  censure  of  good  people.  Such 
publication  is  not  a  privileged  communication;  and  if  untrue,  makes  the 
pu]>lisher  responsible  in  damages  for  the  injury  done  by  its  publication. 
Id. 

6.  Refutation  of  Officer  cannot  be  destroyed  or  damaged  by  publication 
of  false  imputations  upon  his  morality  or  honesty  without  redress.     Id, 

6.  Reason  for  PRrviLEQED  Communication,  which  is  supposed  to  be  the 

accomplishment  of  the  public  good  by  a  certain  liberty  of  discussion 
and  publication,  cannot  be  applied  to  cases  where  the  effect  of  the  exer- 
cise of  such  privilege  must  necessarily  result  in  public  evil  as  well  as  pri- 
vate injury.  There  are  cases  where  the  promotion  of  the  public  good, 
in  conflict  with  public  evils,  existing  or  to  be  feared,  warrants  a  freedom 
of  speech  and  license  in  publication  in  good  faith  which  may  be  of  in- 
jury to  private  persons  without  remedy  or  compensation  to  them.    Id. 

7.  Question  of  Law.  —  Where  Publication  is  Plainly  Libelous  on  its 

face,  and  needs  no  explanation  to  determine  its  character  in  that  re- 
spect, the  court  may  decide  and  rule  it  to  be  libelous;  and  if  its  meaning 
is  plainly  not  libelous,  the  court  may  declare  it  not  actionable,  and  in- 
struct the  jury  accordingly.     Id. 

t.  Question  for  Jurt.  — Where  any  doubt  exists  as  to  the  meaning  of  a 
publication,  so  that  extrinsic  evidence  is  needed  to  determine  its 
character  as  to  being  actionable  or  non-aotionable,  it  is  then  a  question 
for  the  jury,  under  proper  instructions,  to  find  its  significance.    Id. 

%.  Order  of  Proof.  —  In  libel,  as  in  other  actions,  while  the  order  of 
proof  is  sometimes  discretionary,  it  is  not  safe  practice  to  call  upon  the 
court  to  pass  upon  a  proposed  statement  of  fact  which  is  irrelevant, 
unless  shown  to  apply  to  the  party,  without  first  laying  the  foundation 
\if  showing  that  the  witness  can  answer  as  to  its  application.  Cajow 
BILL,  0.  J.    Id. 
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10.  It  is  not  Competent  in  Lib£l,  as  in  other  actions,  to  prove  distmd 
facta  in  defense  that  have  not  been  made  a  part  of  the  issue  as  framed; 
therefore,  extraneous  specific  charges  cannot  be  gone  into  for  any  pur- 
pose.   Campbell,  C.  J.    Id. 

11.  In  Libel,  General  Justification  requires  the  statements  to  be  proved 
as  alleged,  and  not  otherwise.     Campbell,  C.  J.     Id. 

12.  In  Libel,  Genebal  Statements  of  misconduct,  not  connected  with  the 
party,  and  not  alleged  as  grounds  of  action,  are  not  actionable,  and  proof 
of  them  is  incompetent.     Campbell,  C.  J.     Id. 

LICENSE. 
See  Theatebs. 

LIENS. 
See  Mabkisd  Women;  Mechanics'  Ltenb. 

LIS  PENDENS. 

WhXN  PbOPEBTT  ACTtTALLY  IN  LITIGATION  IS  BOTTOHT,  PeNDINQ  StTIT, 
from  a  party  thereto,  though  upon  a  valuable  consideration,  and  without 
express  or  implied  notice  in  point  of  fact,  the  purchaser  is  affected  in  the 
same  manner  as  if  he  had  notice,  and  will  accordingly  be  bound  by  the 
judgment  or  decree  in  the  suit.  But  tho  purchaser  of  land  subject  to 
the  lien  of  a  mortgage  is  not  affected  by  Ua  pendens,  where  the  title  to  the 
mortgage  only  was  involved  in  the  suit,  and  not  the  land  itself.  Chttn 
T.  Rlek,  790. 

LOST  PROPERTY. 
See  Replevin. 

LUNACTT. 
See  Insanitt. 

MARRIAGE  AND  DIVORCE. 
IIarbiaoe  Prooubed  bt  Duress  will  be  Annulled,  where  the  consent 
of  the  petitioner,  a  boy  of  sixteen  years  of  age,  is  shown  to  have  been 
extorted  by  bastardy  proceedings  against  him,  maliciously  and  without 
probable  cause  instigated  and  set  on  foot  by  the  petitionee,  an  unchaste, 
pregnant  woman  of  mature  age.     Sharo  v.  Shoro,  118. 

MARRIED  WOMEN. 

1.  Debt  ov  General  Creditor  of  Married  Woman  does  not  Constituti 
Ant  Lien  or  charge  upon  her  separate  estate  prior  to  the  institution  of 
a  suit  to  subject  such  estate  to  the  payment  of  such  debt.  Her  general 
creditors  have  no  priority  over  one  another,  unless  it  be  acquired  by  su- 
perior diligence  in  proceeding  to  obtain  satisfaction.  Pickens  v.  Knisely, 
622. 

t.  Judgment  aqainst  a  Married  Woman  on  a  contract  made  while  she  is 
living  with  her  husband  is  absolutely  void,  and  can  create  no  lien  on  her 
separate  estate.     White  v.  Foote  L.  Co.,  650. 

Ik  Ir  A  Married  Woman  is  Doinq  Business  under  a  Company  Nakb,  a 
judgment  against  her  by  such  name  is  not  less  invalid  than  if  entered 
against  her  by  her  proper  name.     Id. 
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4.   pRBSUMPnON  IS  THAT  A  MARRIED  WoMAN  13  LiVTNO  WITH  HER  HuSBAK"T); 

and  this  presumption,  unless  removed  by  competent  evidence,  will  over- 
throw, even  on  a  collateral  assault,  a  judgment  entered  against  her  dur- 
ing her  coverture.     Id. 

6.  In  Taking  and  Certiftinq  Acknowledgments  of  Deeds  op  MAHBrtp 

Women,  a  Literal  Compliance  with  the  statute  is  not  essential,  but 
a  substantial  compliance  is  exacted.  Pickens  v.  Kiusely,  622. 
f.  In  Certificate  of  Acknowledgment  by  a  Married  Woman,  the  worda 
"willingly  acknowledged  the  same"  must  be  treated  as  the  equivalent 
of  the  words  "willingly  executed  the  same,"  prescribed  in  the  statutory 
form  of  acknowledgment.     Id. 

7.  Certificate  of  Acknowledgment  of  Deed  by  a  Married  Woman  mat 

BE  Impeached  and  Avoided  by  proving  that  she  never  in  fact  ap- 
peared before  the  officer,  or  acknowledged  the  deed  to  him;  and  this 
rule  will  be  enforced  against  an  innocent  purchaser  without  notice  that 
the  certificate  is  false.  But  if  she  appeared  before  the  officer  for  the 
purpose  of  making  the  acknowledgment,  and  attempted  to  do  in  some 
manner  what  the  law  required  to  be  done,  the  certificate  is  conclusive  of 
the  facts  therein  stated,  as  regards  innocent  purchasers.  Id. 
See  False  Imprisonment;  Husband  and  Wife. 

MASTER  AND  SERVANT. 

1.  Stepvlatioh  by  Employee  that  before  Lea  vino  his  Employment  Hb 
WILL  Give  Two  Weeks'  Notice,  and  that  if  he  leaves  without  first 
giving  such  notice  he  will  forfeit  all  moneys  due  him,  is  void;  and  the 
forfeiture  cannot  be  enforced.     Schrimp/v.  Tennessee  M,  Co.,  832. 

S.  Law  does  not  Impute  to  One  Man  Negligence  of  Another  unless  the 
relation  of  master  and  servant  exists  between  them.  To  charge  one 
man  with  the  negligence  of  another,  it  is  not  sufficient  to  show  that  the 
latter  was,  at  the  time,  acting  under  the  employment  of  the  former,  but 
it  must  be  shown  that  such  employment  created  between  them  the  rela- 
tion of  master  and  servant.     Palmer  v.  St.  Albans,  125. 

I.  Municipal  Corporation  is  not  Liable  for  Injuries  Resulting  from 
Negligence  of  its  Employee  in  piling  tiles  at  the  direction  of  its 
street  commissioner  in  the  corporation  yard,  when  the  corporation 
neither  owned  the  tiles,  nor  had  the  custody  or  control  of  them;  but  the 
commissioner,  taking  advantage  of  his  official  position,  was  acting,  as  to 
the  tiles,  not  as  the  servant  of  the  corporation,  but  as  an  individual  for 
his  private  gain,  the  act  of  piling  the  tiles  not  amounting  to  a  nuisance, 
and  no  public  trust  being  involved.  And  in  an  action  against  such  corpo- 
ration to  recover  for  such  injuries,  parol  evidence  is  admissible  to  prove 
that  it  neither  owned  nor  controlled  the  tiles,  although  they  had  been 
shipped  to  it,  and  a  bill  of  them  had  been  rendered  to  it,  and  allowed  by 
the  president  of  its  board  of  trustees.     Id. 

L  Servant  Who  Engages  to  Perform  Hazardous  Work  Takes  Risks 
Incident  thereto;  but  if  the  master  by  any  negligent  act  not  involved 
in  or  reasonably  incident  to  the  work  causes  the  servant  to  receive  a 
personal  injury,  he  is  responsible  therefor,  if  the  servant  did  not  other- 
wise contribute  to  the  result.     Wooduoard  v.  Shumpp,  716. 

i.  Servant  must  Show  Case  Clear  of  his  Concurrent  Negligence,  in 
an  action  by  him  to  recover  damages  for  injuries  sustained  through  the 
negligence  of  the  master;  but  when  the  measure  of  care  which  he  ought 
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to  have  exercised  shifts  with  circumstances,  or  has  been  varied  by  the 
master,  the  jury  alone  can  determine  whether  he  was  guilty  of  contribn* 
tory  negligence.     Id, 

t.  Sbbvakt  dobs  not  Assume  Risk  of  Neouqemcb  or  Fellow-bebvakt, 
where  the  latter  is  engaged  in  a  different  department  of  the  work  or 
service;  nor  where  the  negligent  servant  is  the  superior,  permanently  or 
temporarily,  of  the  injured  one  does  the  ordinary  rule  as  to  servants  as- 
suming risk  for  fellow-servant's  negligence  apply.  East  Tennessee  etc, 
R.  R.  Co.  V.  De  Armond,  816. 

7.  TKI.EGRAPH  Operator  is  not  Fellow-servant  of  Conductor,  although 
both  are  hired  and  paid  by  a  common  employer,  and  are  engaged  in  an 
effort  to  accomplish  a  common  result,  to  wit,  the  movement  of  trains, 
provided  such  operator  has  nothing  to  do  with  the  actual  movements  or 
management  of  the  trains,  but  is  merely  the  agent  through  whom  orders 
are  transmitted  regulating  the  same;  such  operator  being  also  engaged 
in  a  different  department  of  the  service,  and  in  a  qualified  degree  a  vice- 
principal  of  the  train-dispatcher  or  superintendent,  and  so,  in  one  sense, 
a  superior.     Id. 

I.  Damages  —  Contbibutort  NEOLiGENcaB,  —  Conductor  receiving  telegram 

negligently  given  him  by  telegraph  operator,  which,  upon  its  face, 
did  not  concern  the  movements  of  his  own  train,  instead  of  making 
inquiries  by  means  of  which  a  collision  and  consequent  injury  to  him 
might  have  been  avoided,  is  guilty  of  such  contributory  negligence  as 
may  properly  be  considered  in  mitigation  of  damages.     Id. 

$,  NEOLiaENCE. — Railroad  Employee  invited  on  train  for  purpose  of  re- 
ceiving his  wages  is  entitled  to  no  less  care  than  any  other  person  or  pas* 
senger  lawfully  on  board,  so  far  as  his  safety  is  concerned,  and  where  an 
employee  who  has  gone  upon  a  train  for  that  purpose,  and  being  old, 
feeble,  and  infirm,  attempts,  upon  an  invitation  to  leave,  to  alight  there* 
from  while  the  train  is  slowly  moving,  he  is  not  guilty  of  such  negligence 
per  8e  as  to  prevent  recovery  in  action  for  damages  for  injury  thereby 
sustained.     Louisville  etc.  R.  R.  Co.  v.  Stacker,  840. 

10b  Neglioence.-  —  Railroad  Emploteb  is  Impliedly  Invited  to  Leave  a 
Pay  Train  when,  after  having  gone  upon  it  for  the  sole  purpose  of  ob* 
taining  his  wages,  he  is  settled  with,  and  that  purpose  is  accomplished; 
in  such  case  the  leaving  is  to  be  treated  as  done  under  order  of  the  com* 
pany,  unless  there  is  some  apparent  danger  which  would  make  such 
attempt  obviously  imprudent  and  dangerous.     Id. 

II.  Negligence  a  Qitestion  for  Jury.  —  Where  a  railroad  employee  by  invi* 
tation  of  the  company  boards  a  pay  train  to  receive  his  wages,  and  being 
old,  feeble,  and  infirm,  attempts,  at  the  invitation  of  the  company,  to 
alight  from  the  train  while  it  is  slowly  moving,  and  is  injured,  the  ques* 
tion  of  contributory  negligence  in  such  case  is  for  the  jury,  who  should 
consider  the  rate  of  speed,  the  physical  condition  of  the  injured  party, 
and  all  the  circumstances.     Id. 

12.  Evidence.  —  In  Action  against  Railroad  Company  for  injury  to  brake- 
man,  caused  by  proximity  to  passing  cars  of  negligently  constructed 
awning  at  station,  evidence  is  admissible  as  to  the  proximity  of  awn- 
ings at  other  stations  on  the  road.     Nttgent  v.  Boston  etc.  R.  R.  Co.,  151. 

IS.  Evidence.  —  Upon  Question  whether  Ordinary  Care  was  Exercised 
BT  Braeeman  who  had  sustained  an  Injury  from  the  proximity  of  a  neg* 
ligently  constructed  awning  while  rapidly  ascending  ladder  on  box-car, 
one  who  has  had  experience  in  going  up  and  down  such  ladders  for  aev* 
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eral  years  may  testify  that  they  were  not  all  alike,  and  that  it  required 
in  conseqnence  the  undivided  attention  of  a  person  ascending  them.    Id. 
See  Parent  and  Child. 

MECHANICS'  LIENS. 

1.  Releask  Executed  by  Mechanics  and  Matebial-mkn,  durinq  Pbo- 

GRES3  OP  Construction  of  Buildings,  of  '•  all  manner  of  liens,  claims, 
and  demaoida  whatsoever,  which  we,  or  any  or  either  of  us,  now  have,  or 
might  or  could  have,  on  or  against  the  said  buildings,"  operates  to  dis- 
charge the  buildings  from  their  liens  for  work  done  and  materials  fur- 
nished after  as  well  as  before  its  execution.  It  is  an  unconditional  agree* 
mcnt  to  look  to  the  personal  responsibility  of  the  owner  in  lieu  of  the 
structures.     Brown  v.  Williams,  G89. 

2.  Lien  Given  by  Statute  to  Mechanics  and  Laborers,  Notice  of  Wjiich 

has  been  filed  as  prescribed  by  the  statute,  attaches  to  the  property  upon 
which  the  labor  or  materials  were  bestowed,  and  has  relation  back  to 
the  time  when  the  work  was  commenced  or  the  materials  furnished; 
and  is  effectual  against  every  other  lien  or  encumbrance  which  attached 
subsequently,  and  also  against  purchasers  for  value  and  without  notice. 
Burr  V.  MauUaby,  517. 

MINES  AND  MINING. 
See  Easements,  3-5. 

MORTGAGES. 

1.  Chattel  Mortoagb  —  Deed  of  Trust.  —  Trustee  in  a  deed  of  tnut,  who 

takes  possession  of  the  property  for  the  purposes  specified  in  the  deed, 
before  the  levy  of  an  attachment,  may  hold  it  for  such  purposes,  not- 
withstanding there  was  an  agreement  between  the  cestui  que  trust  and 
debtor  at  the  time  of  the  execution  of  the  deed  that  the  latter  might  sell 
the  property  in  the  usual  course  of  business  for  his  own  benefit.  Ddbynt 
V.  Meyer,  32. 

2.  Chattel  Mortgage  Given  to  Several  persons  jointly  may  be  made  to 

cover  separate  debts,  and  either  mortgagee  may  enforce  his  claim  by  fore- 
closure, or  the  mortgagees  may  foreclose  jointly.     Lyon  v.  Ballentine,  284. 

8.  If  Chattel*  Mortgage,  by  Mistake  or  Want  of  Knowledge,  is  given 
for  more  or  less  than  the  actual  indebtedness,  and  no  deception  or  fraud 
is  practiced  by  either  party,  it  will  not  have  the  effect  of  invalidating  the 
mortgage.    Id. 

4.  Chattel  Mortoaob  Taken  Suwbct  to  a  Pbiob  Onb  properly  made 
and  executed  is  valid.    Id, 

6.  Chattel  Mortgage.  —  Breach  of  Any  of  the  Conditions  of  a  chattel 

mortgage  entitles  the  mortgagee  to  take  possession  and  foreclose.    Id. 
0.  Chattel  Mortgage  Specifying  no  Time  of  Payment  is  due  without 
demand,  and  can  be  foreclosed  immediately.     Id. 

7.  FORECLOSURB  OF  CHATTEL  MORTGAGE  —  GARNISHMENT. — When  chattell 

are  in  the  hands  of  a  sheriff  for  the  foreclosure  of  two  mortgages  against 
them,  held  by  three  different  partnerships,  and  a  writ  of  garnishment  ia 
then  served  on  the  mortgagees,  they  cannot  be  held  as  garnishees,  when 
none  of  them  has  ever  been  in  joint  possession  of  any  of  such  chattels, 
and  none  of  them  ia  indebted  to  the  mortgagor,  and  none  of  them  has 
any  property  for  which  they  are  jointly  or  severally  liable  to  him.    Id. 
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8.  What  is.  — A  conveyance,  assignment,  or  other  instrument  transfcrnng 
an  estate  is  considered  in  eqnity  a  mortgage,  if  originally  intended  ai 
security  for  the  payment  of  money,  whether  such  intention  appears  from 
the  same  instrument  or  any  other.     Campbell  v.  Roddy,  889. 

0.  Deed.  —  Cokvetance  in  Form  of  Deed,  "  under  and  Subject  "  to  Lien 
OT  Mortgage  securing  the  grantor's  bond,  creates  a  covenant  on  the  part 
of  the  grantee  to  indemnify  the  grantor  against  the  mortgage  debt.  Green 
V.  Rkh,  790. 

10.  PUBCHASER  OF  LaKD  SUBJECT  TO  MORTGAGE  HAS  ElGHT  TO  SUPPOSE, 
in  the  absence  of  notice  to  the  contrary,  that  the  ownership  of  the 
mortgage  was  as  it  appeared  upon  the  record,  and  having  made  pay- 
ment in  good  faith  upon  this  assumption,  he  is  entitled  to  protection, 
upon  the  principle  that  when  one  of  two  innocent  persons  must  suffer 
loss  by  the  default  of  a  third,  their  rights  being  otherwise  equal,  that 
one  should  bear  the  loss  who  put  it  in  the  power  of  the  defaulter  to  in- 
flict it.    Id. 

11.  Parties.  — Rights  of  Mortgagees  of  Lands  may  be  Affected  in  an 
action  for  an  accounting  in  which  it  may  become  necessary  to  sell  the 
lands  and  distribute  the  proceeds,  and  they  ought,  therefore,  to  be  made 
parties  to  such  action.     Pitt  v.  Moore,  489. 

12.  Statute  of  Frauds — Mortgage  Sale  —  Laches.  —  Parol  agreement  that 

the  second  mortgagee  is  to  buy  at  the  sale  under  the  first  mortgage,  and 
allow  the  mortgagor  a  reasonable  time  to  redeem  by  paying  the  amount 
bid,  the  second  mortgage  debt,  and  other  adjusted  accounts,  is  not 
within  the  statute  of  frauds,  nor  is  the  mortgagor  guilty  of  laches  if  ha 
begins  his  action  to  redeem  within  three  years  and  a  quarter  after  th* 
sale.     Turner  v.  Johnson,  62. 

15.  Mortgagee  in  Possession  is  Held  to  the  exercise  of  that  care  and  dili- 
gence which  a  prudent  man  would  exercise  in  respect  to  his  own  prop- 
erty.   Id. 

14.  Mortgagee  in  Possession  is  not  Liable  for  more  than  the  rents  actually 
received,  unless  he  is  guilty  of  fraud  or  negligence.     Id. 

16.  Mortgagee  in  Possession  Who  Attends  to  the  business  through  agents 
is  not  allowed  compensation  for  his  own  trouble,  but  reasonable  expenses 
paid  an  agent  to  superintend  work,  lease  the  land,  and  collect  rents  are 
proper  matters  of  credit.     Id. 

16.  Measure  of  Damages.  —  Mortgagee  in  Possession  wlft)  sells  the  prem- 
ises is  liable  only  for  the  value  of  the  land  at  the  date  of  sale,  in  the 
absence  of  circumstances  calling  for  the  exercise  of  any  rigor.     Id. 

17.  Second  Mortgagee  Who  Purchases  Premises  to  protect  himself,  at  the 
request  of  the  mortgagor,  who,  it  is  agreed^  may  redeem,  is  subrogated 
to  the  rights  of  the  first  mortgagee,  and  entitled  to  the  interest  specified 
in  the  first  mortgage.     Id. 

18.  Res  Judicata  —  Judgment  of  Foreclosure  not  an  Estoppel  as  to 
Heirs.  —  Where  a  father  conveys  land  to  his  son,  and  takes  a  note 
secured  by  mortgage  for  the  pxirchase-money,  payable  to  his  legal  heirs 
four  years  after  his  death,  interest  thereon  payable  to  himself  during  his 
life,  and  afterwards  brings  suit  to  foreclose  for  non-payment  of  such  in- 
terest, making  the  grantee  sole  defendant,  obtaining  a  decree  for  the 
interest  due,  and  for  the  sale  of  the  land  if  such  interest  is  not  paid,  after 
which  it  is  paid  without  sale,  such  proceeding  is  not  res  jitdicata,  nor  does 
it  work  an  estoppel  as  against  the  heirs,  in  an  action  between  them  and 
their  father's  administrator  for  the  recovery  of  the  money  due  on  the 
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note,  as  the  proper  parties  litigant  as  to  its  ownership  never  were  before 
the  court,  and  their  co-heir  conld  not,  by  silence  or  inaction,  admit  away 
their  rights.     Love  v.  Francis,  290. 
8ee  BoKSS,  2, 3, 6;  Costs,  3;  Fixtures,  2,  3;  Insuiuitcie,  6, 7;  Lis  Pbndkns} 
Payment,  6;  Vendor  and  Vendee,  8. 

MUNICIPAL  CORPORATIONS. 

1.  Mttnicipai.  Corporations.  —  Power  Conferred  by  Charter ttpon  Muni- 

cipal Corporation  to  Open,  Grade,  and  pave  streets,  and  to  construct 
such  gutters  and  sewers  as  in  its  judgment  the  public  convenience  may 
require,  and  to  repair  the  same  whenever  needed,  is  discretionary  or  quasi 
judicial,  which  the  corporate  authorities  caimot  be  compelled  to  execute 
unless  the  terms  of  the  statute  are  imperative.  But  any  particular  plan 
that  may  be  adopted  must  be  a  reasonable  one,  and  the  manner  of  its 
execution  thence  becomes,  with  respect  to  the  rights  of  the  citizen,  a 
mere  ministerial  duty;  and  for  any  negligence  and  unskillfulness  in  the 
execution  or  construction  of  the  work,  whereby  injury  is  inflicted  upon 
private  right,  the  municipality  will  be  held  responsible.  Hitchina  v. 
Mayw,  ^22, 

2.  Municipal  Corporation  Incurs  Liabilitt  when  the  property  of  pri- 

vate  persons  is  flooded,  either  directly  or  by  water  being  set  back, 
when  this  is  the  result  of  the  negligent  execution  of  the  plan  adopted  for 
the  construction  of  gutters,  drains,  culverts,  or  sewers,  or  of  the  negli- 
gent  failure  to  keep  the  same  in  repair,  and  free  from  obstruction,  and 
this  whether  the  lots  are  below  the  grade  of  the  streets  or  not.  Id. 
9,  To  Render  Municipal  Corporation  Liable  in  Action  for  Damages  to 
Plaintut's  Property,  caused  by  the  overflow  of  surface  water,  resulting 
from  the  defective  condition  of  a  sewer  constructed  to  receive  and  carry 
off  such  water,  the  jury  must  find  that  the  defendant  had  notice,  either 
direct  or  inferential  by  lapse  of  time,  of  the  defective  and  insufficient 
condition  of  the  sewer,  and  the  injury  resulting  therefrom.     Id. 

A.  Municipal  Corporation  cannot,  in  Construction  of  Public  Work, 

divert  the  flow  of  surface  water,  gather  it  in  volume  and  force,  and 
empty  it  upon  private  property,  without  becoming  liable  therefor.  It  ia 
the  duty  of  the  corporation  to  provide  by  adequate  means  for  passing  off 
the  water  thus  concentrated  in  volume,  so  as  to  avoid  doing  damage  to 
private  property;  and  if  it  allows  the  water  to  accumulate  in  large  quanti* 
ties  at  the  mouth  of  a  sewer,  and  thence  flow  back  upon  private  property, 
this  constitutes  a  nuisance,  and  for  neglect  of  the  duty  to  remove  it,  the 
corporation  is  liable.     Id. 

B.  In  AcrnoN  against  Municipal  Corporation  for  Damages  Caused  by 

Overflow  of  Surface  Water  into  the  plaintiffs  cellar,  if  the  injury 
complained  of  was  sustained  by  reason  of  the  backing  of  the  water  from 
the  mouth  of  a  sewer  or  culvert  constructed  by  the  defendant,  where  it 
had  been  brought  in  large  quantities  by  artificial  drains,  and  such  backing 
and  overflow  were  caused  by  the  defective  and  insufficient  sewer  or  cul- 
vert, and  would  not  have  occurred  but  for  that  cause,  then  the  fact  that 
the  floor  of  the  plaintiff's  cellar  had  been  lowered  by  a  prior  owner  will 
afford  no  justification  to  the  defendant  for  the  defective  and  insufficient 
■ewer.  Id. 
C  City  is  not  Answerable  for  Act  or  Neglect  of  Contractors  Who 
ARE  Constructing  a  Sewer  in  one  of  its  streets,  and  who,  while  en- 
gaged in  the  prosecution  of  their  work,  fire  off  a  blast,  whereby  plain- 
AM.  St.  Rkp.,  Vol.  VI.— 61 
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tiff's  horses,  then  on  an  adjacent  street  in  perfect  repair,  are  frightened, 
and  the  plaintiff,  while  attempting  to  control  them,  anffers  serions  injuries. 
Herrington  v.  Lansingburgh,  348. 
7.  Municipal  Cobporatiom  is  not  Liable  for  Damaok  by  Fibk  to  Prop- 
ERTT  of  a  citizen,  resulting  from  its  failure  to  provide  suitable  apparatus 
and  a  sufficient  supply  of  water  to  extinguish  the  flames,  or  from  the 
inefficiency,  carelessness,  and  neglect  of  its  firemen,  or  of  the  officers 
in  charge  of  them,  and  whose  operations  it  is  their  duty  to  direct,  al- 
though it  levies  a  water  tax  annually,  and  engages  to  have  constantly 
available  an  abundant  supply  of  water  for  all  purposes.  WriglU  v.  Au- 
gusta, 256. 

6.   MimiCIPAL  COBPORATTON  13  LlABLB  FOB  NeGLIGENCB  ONLY  IN  CASES  wliere 

tha  negligence  or  non-feasance  of  its  ordinary  agents  and  servants,  as 
distinguished  from  that  of  its  officers,  causes  the  injury,  or  where  the 
loes  results  from  acts  merely  ministerial,  as  distinguished  from  such  as 
are  legislative  and  governmental  in  character,  exercised  for  the  sole  and 
immediate  benefit  of  the  public,  or  where  the  corporation,  as  a  corpora- 
tion, is  exercising  its  private  franchise  powers  and  privileges  which 
belong  to  it  for  its  immediate  corporate  benefit,  or  is  dealing  with  prop- 
erty held  by  it  for  its  corporate  advantage,  gain,  or  emolument,  though 
inuring  ultimately  to  the  benefit  of  the  general  public.     Id. 

9,  Municipal  Corporation. — Couet  of  Equity  will  not  Enjoin  City 

FROM  Rebuildinq  AND  Enlargino  Culvert  acrosn  a  street,  upon  the 
complaint  of  a  property -owner  alleging  that  by  reason  of  the  increased 
volume  of  water  consequent  upon  the  work  proposed  his  lot  will  be  in- 
jured, although  for  fifteen  years  the  water  was  carried  through  a  more 
limited  charmel.     Scranton  City's  Appeal,  755. 

10.  CoNSTiTcnoNAL  Law. — LEGISLATURE  HAS  No  PowEB  to  subject  the 
people  of  cities  to  the  uncontrolled  and  arbitrary  will  of  a  common  council, 
nor  deprive  any  of  the  people  of  the  enjoyment  of  equal  privileges  under 
the  law,  or  to  give  cities  any  tyrannical  powers.    In  re  Frcaee,  310. 

IL  MxmiciPAL  Corporations.  —  To  be  Valid  for  Any  Purpose,  All  City 
Charters,  Laws,  and  Regulations  must  be  capable  of  construction, 
and  must  be  construed  in  conformity  to  constitutional  principles,  and  in 
harmony  with  the  general  laws;  and  any  by-law  which  violates  any  of 
the  recognized  principles  of  legal  ajid  equal  rights  is  necessarily  void  so 
far  as  it  does  so,  and  void  entirely  if  it  cannot  be  reasonably  applied  ac- 
cording to  its  terms.     Id. 

12.  Municipal  Corporations. —  Ctty  Charter  and  the  power  it  assumes  to 
grant  can  only  confer  such  power  over  the  subjects  referred  to  as  will 
enable  the  city  to  keep  order  and  suppress  mischief,  in  accordance  with 
the  limitations  and  conditions  required  by  the  rights  of  the  people,  and 
no  grant  of  absolute  discretion  to  suppress  lawful  action  altogether  can 
be  granted  at  all.  Regulation,  and  not  prohibition,  unless  under  clear 
anthority  of  the  charter,  and  in  cases  where  it  is  not  oppressive,  is  the 
extent  of  the  city  power.  Id. 

IS.  Municipal  Corporations — Regulation  of  Salvation  AbmyFroces< 
BIONS.  —  An  ordinance  providing  that  "no  person  or  persons,  associa- 
tion or  organizations,  shall  march,  parade,  ride,  or  drive  in  or  upon  or 

through  the  public  streets  of  the  city with  musical  instruments, 

banners,  flags,  torches,  flambeaux,  or  while  singing  or  shouting,  without 
first  having  obtained  the  consent  of  the  mayor  or  common  council  of 
rach  city,  ....  funeral  and  military  processions  excepted;  but  such 
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processions,  as  well  as  those  having  the  permit  or  consent  of  the  mayor 
or  common  council,  when  using  the  pnhlio  streets  of  such  city,  shall 
conform  to  such  directions  as  the  mayor  or  chief  of  police  may  give  in 
relation  to  the  streets  to  be  used  and  the  portion  thereof  to  be  occupied 
by  them,  and  in  relation  to  the  manner  of  such  use,"  and  providing  a 
penalty  by  fine  not  exceeding  five  hundred  dollars  for  conviction  of  vio- 
lation of  such  ordinance,  — is  unreasonable  and  void,  because  it  suppresses 
what  is,  in  general,  perfectly  lawful,  and  because  it  leaves  the  power  of 
permitting  or  restraining  processions  —  in  this  case,  a  salvation  army 
procession  —  and  their  courses  to  an  unregulated  official  discretion,  when 
the  whole  matter,  if  regulated  at  all,  must  be  by  permanent  legal  pro- 
visions, operating  generally  and  impartially.    Id, 

See  Masteb  and  Servant,  3;  Nxhsanok,  1,  2. 

MURDER. 
See  Criminal  Law. 

NEGLIGENCE. 

1.  Insxtbancb  Patrol  Company,  CoNSTrnrnNo  Pttblio  Chartit,  is  hot  Lia- 

BLB  FOR  Neoligencb  07  rrs  Emflotees,  it  having  no  property  or  funds 
other  than  that  contributed  for  the  purposes  of  charity.  Fire  Itu.  Co.  ▼. 
Bottd,  745. 

2.  Occxn>ANT  07  Realty  is  not  Liable  for  Injitries  Resultino  trom  Nsa- 

UOENT  Use  of  Personal  Property  on  It,  when  such  personal  prop- 
erty is  neither  owned  nor  controlled  by  him,  unless  such  use  amounts  to 
a  nuisance.  Palmer  v.  St.  Albans,  125. 
t.  It  IS  Duty  of  AaBicuLTURAL  Society  to  Render  Reasonably  Safe  to 
All  Persons  lawfully  in  attendance  the  place  in  which  it  holds  its  pub- 
lic exhibitions.  And  it  is  a  question  of  fact  for  the  jury  to  determine 
whether  such  society  is  guilty  of  negligence  in  permitting,  during  its  ex- 
hibition, a  striking-machine  to  be  used  on  its  grounds,  without  a  guard 
around  it,  whereby  a  person  is  injured.  The  court  cannot  assume,  aa 
matter  of  law,  that  such  machine  was  not  there  by  the  society's  permis- 
sion. If  it  cannot  be  assumed  that  the  machine  was  there  by  license,  it 
is  a  question  of  fact  whether  it  had  been  so  long  upon  the  ground  that 
the  society  ought,  in  the  exercise  of  reasonable  care,  to  have  known  of 
its  presence.    SeUnaa  v.  Vermont  etc.  Soc.,  114 

4.  Evidence.  —  Owner  of  Premises  is  not  Liable  in  Damages  for  In- 

jury Sustained  by  Another  while  lawfully  thereon,  in  the  absence 
of  any  evidence  as  to  the  direct  cause  of  the  injury,  or  that  it  was  the 
result  of  the  owner's  negligence.    Huey  v.  Qahlenbeck,  790. 

5.  If  One  Uses  Machinery  in  his  Business,  and  Fails  to  provide  it  with 

proper  appliances  to  insure  in  its  operation  the  safety  of  the  property  of 
others,  he  is  liable  for  any  loss  resulting  from  such  failure,  unless  the 
party  sustaining  the  loss  contributed  thereto  by  his  own  lack  of  care. 
Newby  v.  Harrell,  503. 

6.  Acts  Constitutino  Contributory  Negligence,  Such  as  will  Defeat 

Recovery,  must  be  the  proximate  and  not  the  remote  cause  of  the  in- 
jury. By  "proximate  cause"  is  intended  an  act  which  directly  pro- 
duced, or  concurred  directly  in  producing,  the  injury;  by  "remote 
cause  "  is  intended  that  which  may  have  happened,  and  yet  no  injury 
have  occurred,  notwithstanding  that  no  injury  could  have  ooourred  if  it 
had  not  happened.     Troy  v.  Cape  Fear  E.  R.  Co.,  522. 
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7.  rABTT  CAXXOT  RECOVER  Dahaois  FtJR  NKJUGKn"  I;» jtbt  which,  by  the 

exercue  of  reaaonable  care,  he  might  have  avoided.  Dflaware  etc  Jt.  R. 
Co,  V.  Cadow,  730. 

8.  Vkbdict  shocld  bk  Dikbctkd  tok  Defendan't  in  Acno:<  fob  PKBaoNAL 

IxjTEiES  Caused  bt  Dkfekdaht's  Nbgligekce,  where  the  nncontro- 
Terted  &cts  Ehov  that  the  plaintiff,  a  cripple  with  a  stiff  leg,  left  a  safe 
p«tli,  which  he  had  often  traveled,  along  the  sidewalk  of  a  street,  to  go 
haatfly,  in  the  night-time  and  without  a  light,  diagonally  across  a  plank 
raflnad  croaan^  the  condition  of  which  he  did  not  know,  and  got  off 
the  crossing,  stumbled  among  the  rails,  fell,  and  was  injnied.     Id. 

9.  Kbougekcx  q  Obsika&ilt  Qczsttioh  fob  Jxtbt,  but  when  the  facts  are 

mieontooverted,  their  legal  effect  is  for  the  coort.     Id. 

10.  Qunnoir  of  Contbibutobt  Nsglioencb  is  Pbofebi.t  fob  the  Jubt 
where  the  facts  though  undisputed  are  such  that  different  inferences 
may  be  fairly  drawn  therefrom,  or  are  those  upon  which  fair-minded 
men  may  reasonably  arrive  at  different  cooclusians.  Nugent  ▼.  Bottom 
etcR.  B.  Co.,  151- 

IL  WhKTHEB  PlAZHTIFF  BAS  BCKX  6uiL.Tr  of  CoXTBIBUTOBY  NsOLIGKNai 

jg  QuBsnoN  of  Fact  for  the  jury  under  proper  instructionB  from  the 
ooorL     Sdmu  v.  Vemumt  etc  Soe.,  114. 
See  Baiucksts;  Higewayb;  Mastkb  akd  Skbyakt;  If  uaiciFAi.  Cobpoba- 
TioHs;  RAiutOASS;  Telegbafhs. 

NEGOTIABLE  INSTRUMENTS. 

1.  Whxk  It  is  Showv  is  Actios  os  'PBomaaoBY  Nora  bt   Ihiwbses 

AGAIKST  MjtiritR  that  the  note  was  obtained  without  consideration  by 
the  original  payee,  and  that  he  fraudulently  taansferred  it,  contrary  to 
tiie  expieaa  protest  of  the  maker,  the  burden  is  on  the  plaintiff  to  en« 
title  him  to  recover,  to  establish  that  he  is  the  bottajuk  owner  of  the 
note,  and  that  he  acquired  it  for  value  before  maturity,  without  notice 
or  knowledge  of  any  infirmity  in  its  origin  or  its  transfer.  WiOiams  v. 
Huntington,  477. 

2.  lixBX  Fact  that  Note  has  been  Pubchased  at  Discocirr  will  not,  ordi* 

naxily,  be  evidence  of  bad  faith,  but  where  tiie  discount  is  very  large, 
tket  orcumstance  may  be  considered,  in  connection  with  all  the  other 
^laete,  in  determining  the  question  of  the  purchaser's  good  faith.    Id. 

8.  QuEsnos  OF  Fraud  ob  Bad  FAirn  os  Pabt  of  Holdeb  of  Note  ia  to 
be  determined  from  all  the  facts  attending  its  purchase  by  him,  without 
reference  to  the  supposed  or  assumed  conduct  of  others  if  situated  as  be 
was.     Id. 

4.  'Boa A  Fids  Pubchaseb  of  Coiocebciai.  Papeb  fob  Value,  befobe  Ma- 
tubttt,  without  notice  or  knowledge  of  any  defects  in  it>  acquires  title 
thereto  against  the  world,  and  his  right  of  recovery  thereon  is  not  re- 
stricted to  the  sum  actually  paid  by  him,  but  he  is  entitled  to  recover 
tiie  amount  of  the  paper  in  fnlL     Id. 

§.  pKOTBti'igQ  FoBEioir  BiLL  OF  ExcHAifGE  —  EviDKHCK.  —  If  »  notazj  pre- 
I  such  bill  for  payment  in  business  hours,  at  the  usual  place  of  busi- 
>  of  acceptor,  and  finds  it  closed,  no  explanation  being  furnished  as 
to  why  it  is  closed,  he  may  protest  the  bill  for  non-x>ayment,  except  in 
case  of  permanent  abandonment  and  removal  to  another  place  of  bna- 
neaa.  It  is  not  incumbent  upon  him,  in  such  case,  to  call  at  the  ao- 
oeptor's  residence,  and  the  notary's  certificate  embodying  a  statement  of 
such  facts  is  sufficient.     SuMxuJier  v.  Charkeion  Dank,  828. 
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6i.  Notabt's  Protest  or  Foreign  Bill  of  Exchange  Presented  for  Pay- 
mirr  is  hot  Conclusive,  but  only  evidence  of  such  facts  as  are  proper 
to  be  stated  in  it;  it  may  always  be  rebutted  by  other  evidence  showing 
how  the  demand  was  made,  or  that  proper  diligence  was  not  used  to 
make  it,  or  that  there  was  a  permanent  abandonment  and  removal  to 
another  place  of  business  in  the  same  city.     Id. 

7.  Bill  or  Exchange.  —  S.4me  Degree  of  Diligence  does  not  Always 

Devolve  upon  Notary  in  case  of  presentment  for  payment  as  in  case 
of  presentment  for  acceptance.     Id. 

8.  Rbcoveey  may  be  Had  in  Action  at  Law  on  Lost  Noth  payable  to 

order,  but  not  negotiated,  although  it  is  not  shown  to  have  been  de- 
stroyed.    Clarh  V.  Snow,  108. 

See  Bonds,  3-6;  Insolvency;  Payments,  6. 

NEW  TRIAL. 
Fbactiok.  — Under  Power  Vested  by  Maryla>d  Code,  article  B,  section 
16,  the  court  will  reverse  the  judgment  appealed  from,  and  award  a  new 
trial  in  a  clear  case,  although  the  judgment  ought  to  be  affirmed.    Earn- 
thaw  V.  Sun  M.  A.  Soc,  460. 

NOTARIES. 
See  NEOoriABLs  Instruments,  5-7. 

NUISANCE. 

1.  A  City  may  be  Enjoined  frou  Maintatnino  Sewers  by  Which  Sew- 

age IS  Collected  and  then  carried  upon  plaintiff's  lands,  whereby 
waters  there  used  by  him  are  polluted  and  the  banks  of  a  stream  are 
covered  by  filthy  and  unwholesome  sediment.  Chapman  v.  BocJiester,  366. 

2.  EJsTOPPEL.  — Acquiescence  in  the  Proceedings  of  a  City  in  Devising 

AND  Carrying  out  a  System  of  Sewerage  will  not  estop  the  plaintiff 
from  enjoining  a  nuisance  created  by  such  system,  if  he  did  not,  by  word 
or  act,  induce  the  city  authorities  to  so  direct  the  sewers  that  their  flow 
shotdd  reach  his  premises.     Id, 

8.  To  Prevent  the  Pollution  of  Alb  or  Water,  an  inianction  will  issue 
at  the  instance  of  the  party  injured.     Id. 

4  Defendant  in  Action  on  Case  for  Nuisance  cannot  Object  on  Err02 
THAT  Declaration  should  have  Set  Forth  Previous  Verdict  and 
Judgment  recovered  by  the  plaintiff  against  the  defendant  for  the  erec- 
tion and  continuance  of  such  nuisance,  and  then  have  charged  a  continu- 
ance of  the  nuisance,  instead  of  charging  its  erection  as  at  a  time 
subsequent  to  such  verdict  and  judgment  and  its  continuance  from  that 
time,  where  he  waived  the  objection  by  going  to  trial  on  a  plea  of  not 
guilty,  instead  of  pleading  the  former  recovery  in  bar,  and  where  he  was 
not  injured,  because  under  the  plea  he  was  rot  prevented  from  setting 
up  such  recovery  as  a  bar  to  a  recovery  for  th^  original  erection,  and  the 
plaintiff  was  allowed  to  recover  only  for  the  continuance.  Elttis  v.  Ameri- 
can Academy  of  Music,  739. 

0.  One  is  Entitled  to  Damages  fob  Continuance  of  Nuisance,  established 
by  a  former  verdict  and  judgment,  although  the  continuance  of  the  ob- 
Btmctions  causing  the  nuisance  did  not  materially  injure  him.     Id. 

t.  PuNixTVE  Damages  for  Continuance  of  Nuisance  may  be  Given  bt 
Jury,  in  an  action  broughtafter  a  former  recovery  by  the  plaintiff  against 
the  defendant.     Id, 
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7.  Gatb  Closing  Privatb  Allky,  and  Roop  Covering  It,  mat  be  Propkrlt 

Assumed  to  bb  Nuisances  per  Se  by  the  court  in  its  charge  to  the 
jary,  in  an  action  to  recover  damages  for  the  continnance  of  the  same  aa 
nuisances,  brought  by  one  adjoining  owner  against  another,  to  whose 
lands  the  alley  was  made  appurtenant,  after  a  former  recovery  by  the 
plaintiff  against  the  defendant,  the  erections  having  been  made  after  tho 
grant  to  the  plaintiff  and  without  his  consent.     Id. 

OFFICE  AND  OFFICERS. 

1.  Officers  abb  Pbbsumbd  not  to  Abuse  their  Functions,  and  one  lawfully 

employing  them  is  not  liable  if  they  do,  unless  he  orders,  encourages,  or 
sanctions  it.     Sutherland  v.  IngalU,  .332. 

2.  FoBUAL   Requisites  for  Vauditt  of  Official  Acts  ark   Pbbsumbd 

when  snch  acta  are  shown  to  have  been  done  in  a  manner  substantially 
regular.    Adams  v.  Cowles,  74.      ^ 

PARENT  AND  CHILD. 

1.  Potativb  Father  may  Lawfully  Make  Pbovision  fob  his  iLLEom- 

matb  Child,  or  for  the  illegitimate  offspring  of  such  child,  whether  snch 
child  or  offspring  be  white  or  colored.     Smilh  v.  Du  Bose,  260. 

2.  Fathbb's  Right  to  Contbol  the  Custody  of  his  Children  Ceases  with 

HIS  Life.  He  cannot  make  any  contract  regarding  their  custody  or  ser- 
vices which  will  control  them  after  his  death,  unless  by  indentures  of 
apprenticeship  in  conformity  with  the  provisions  of  some  statute.  State 
V.  Reuff,  676. 

8.  On  Death  of  the  Father  of  Minor  Ceildrbn,  theib  Motheb  Becomes 

Entitled  to  theib  Custody,  notwithstanding  the  father  in  hid  liletima 
placed  them  in  custody  of  some  other  person,  and  agreed  that  thoy  should 
remain  in  such  custody  during  their  minority.     Id. 

4.  Right  of  Motheb  to  Custody  of  heb  Children  is  not  Terminated  by 
HER  Second  Mabriaob.    Id. 

6.  Agreement  by  Fathbb  with  an  Orphans'  Hombob  Asylum,  whereby  he 
surrenders  to  it  his  minor  child,  and  relinquishes  all  power  and  conti  ol 
over  such  child,  and  the  Home  covenants  to  receive  and  provide  for 
the  child  in  accordance  with  the  provisions  of  the  statute  of  the  state, 
becomes  inoperative  on  the  death  of  the  father.  One  receiving  the  child 
from  the  Home  cannot  acquire  any  greater  or  more  enduring  right 
to  the  custody  of  the  child  than  the  Home  itself  had.    Id. 

6.  Mother  will  be  Awarded  the  Cusiody  of  heb  Child,  on  Habeas 

CoBPUS,  notwithstanding  the  return  shows  that  the  child  is  in  the  care 
of  another  person,  who,  having  no  children,  regards  it  with  the  same 
affection  as  he  would  a  child  of  his  own,  and  is  able  to  rear  it  more  indul- 
gently, educate  it  more  highly,  and  provide  for  its  future  more  abun* 
dantly  than  its  mother.     Id. 

7.  Father  is  Entitled  to  Labob  and  Sebvicb  of  his  Minob  Child,  and 

MAY  Maintain  an  Action  to  recover  for  the  services  of  such  child  ren- 
dered to  any  third  person.  It  seems  that  marriage  of  the  child  with- 
out the  father's  assent  will  not  impair  his  right  to  recover  for  its  services. 
Halliday  v.  Miller,  653. 
6.  pATHEB  MAY  VOLUNTARILY  RELINQUISH  HIS  RiGHT  to  his  child's  earn- 
ings; and  when  he  does  so,  his  child  is  said  to  be  emancipated.  The 
emancipation  may  be  parol  or  in  writing,  or  may  be  inferred  from 
circumstances.     Id. 
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•.  INSOLVENT  Fathee  HAS  THE  RiGHT  TO  EMANCIPATE  HI3  SoN,  and  to  relin- 
quiah  all  claim  to  tho  latter's  earnings.     Id. 

10.  Conveyance  bt  Father  to  Son,  in  Considekatiom  oi  Moheys  Received 

FOB  THE    EABNIN63  OF  THE    SoN    WHILE  He  WAS  AN    UnEMANCIPATED 

Minor,  is  witbont  valid  consideration,  and  therefore  fraudulent  and 
void  as  against  the  creditors  of  the  father.    Id. 

11.  A  Minor  is  Entitled  to  Retain  fob  his  Own  Use  his  Bounties  and 
Pat  as  a  Soldier;  and  if  they  are  received  by  bis  father,  the  latter 
becomes  indebted  to  bis  son  for  the  amount  thereof,  and  may,  to  dis- 
charge Buch  debt,  convey  real  property  to  the  son.  Such  conveyance  ia 
not  voluntary,  and  cannot  be  avoided  by  the  father's  creditors.     Id. 

See  Habeas  Cobpus,  3. 

PARTNERSHIP. 

1.  Pabtneb  Who  Voluntabily  Pays  Fibm  Debts  with  his  individual 

means  does  not  thereby  become  a  firm  creditor  for  the  amount  paid,  so 
as  to  be  subrogated  to  the  rights  of  the  creditors  whose  debts  he  paid,  in 
a  state  where  partnership  debts  are  joint  and  several.  He  only  has  the 
right  to  bring  the  payments  into  his  accounts,  and  after  the  other  firm 
debts  are  paid,  the  amount  he  paid  goes  to  his  credit  in  a  settlement 
between  the  partners.     Lyons  v.  Murray,  17. 

2.  Voluntary   Payment   of   Fibm   Debt  by  Admin  istebinq    Pabtkeb, 

Fbaudulent  as  to  Individual  Creditors.  —  Where  one  partner, 
on  the  death  of  the  other,  administers  on  the  partnership  estate,  and 
pays  out  of  his  individual  property  a  firm  debt  due  a  creditor,  and  then, 
on  final  distribution  of  the  estate,  obtains  an  order  of  court,  and  pay* 
forty-two  per  cent  of  the  same  debt  out  of  the  firm  assets,  such  pay* 
ment,  being  for  no  consideration,  is  void  as  to  the  administrator's  cred- 
itors, he  being  largely  indebted  at  the  time,  even  though  the  creditor 
paid  is  innocent  of  any  fraudulent  intent.     Id. 

8.  Individual  Creditors  of  Pabtneb  who  is  acting  as  administrator  of 
the  partnership  estate  on  the  death  of  the  other  partner  are  not  par* 
ties  or  privies  to  the  order  of  distribution  of  firm  assets,  so  as  to  be 
bound  thereby,  when  the  administering  partner  is  alive  at  the  time  and 
his  individual  property  is  not  in  liquidation.   Id. 

i.  If  One  Pabtneb  Tbansfebs  to  Steangeb  Pabtnebship  Pbopebty  not 
held  for  the  purpose  of  trade  or  sale,  the  transfer  being  made  without 
the  knowledge  or  consent  and  in  fraud  of  the  rights  of  his  copaurtner,  tho 
latter  may  maintain  trover  against  the  transferee  who  refuses  to  surren- 
der possession  of  the  property  on  demand.     McNair  v.   li'Ucox,  799. 

6,  Ge-n-ebal  Rule  is,  that  One  Pabtneb  cannot  Maintain  AcnoM 
against  his  Copabtner  to  recover  money  which  might  be  placed  as 
an  item  in  the  partnership  account  until  after  a  settlement  of  all  part- 
nership business;  but  he  may,  before  such  settlement,  maintain  an  action 
against  his  copartner  for  the  destruction  of  the  joint  property,  or  its 
wrongful  conversion,  or  for  injury  to  his  individual  property  used  in  the 
business,  if  such  injury  is  the  result  of  the  negligence  or  tort  of  the 
copartner.     Nevoby  v.  HarreU,  503. 

6.  All  the  Partners  have  Right  to  be  Heard  before  a  court  when  it  is 

sought  to  deprive  them  of  their  property  on  a  charge  of  fraud,  actual  or 

constructive,  arising  out  of  their  contract  relations  with  others,  and  any 

proceeding  which  does  not  accord  to  them  this  right  in  court  is  illegal 

Lyon  V.  BaUetUine.  284. 

See  Co-tenanot. 
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payments. 

1.  Patmzkt,  Pebsumption  of  from  Lapse  of  Timb.  — Alu  Drsrc  Errrrrer 

OUT  OF  Statutb  of  LIMITATIONS,  UNCLAIMED  and  Unrecognized  for  twenty 
years,  are,  in  the  absence  of  sufficient  explanatory  evidence,  presumed 
to  have  been  paid.     Gregory  v.  Commonwealth,  804. 

2.  Peesumption  OF  Paymknt  after  Lapse  of  Twenty  Years  is  an  arti- 

ficial and  arbitrary  rule  of  law,  and,  unlike  the  statute  of  limitations, 
ia  not  a  bar  to  an  action  on  the  original  contract,  and  therefore  a  new 
promise  is  not  necessary  to  sustain  an  action  upon  the  debt.  This  being 
BO,  it  is  of  no  consequence  that  the  admission  of  non-payment  is  accom- 
panied by  a  refusal  to  pay.     Id. 

8.  Facts  and  Ciecttmstances  Relied  upon  to  Bebut  Presumption  of  pay* 
ment  from  lapse  of  time  must  necessarily  be  within  twenty  years  before 
the  suit  is  brought,  and  the  evidence  to  rebut  such  presumption  must  be 
satisfactory  and  convincing,  especially  when  suit  ia  not  brought  until 
after  the  debtor's  death.     Id. 

4.  Evidence  Admissible  to  Show  that  Debt  is  is  Fact  Unpaid  may  con- 
sist of  the  defendant's  admissions  made  to  the  creditor  himself,  or  to  his 
agent,  or  even  to  a  stranger.  But  an  admission  will  not  be  as  readily 
implied  from  language  casually  addressed  to  a  stranger  as  when  ad- 
dressed to  the  creditor  in  reply  to  a  demand  for  payment  of  the  debt.   Id, 

6.  Whether  Matters  Sought  to  be  Established  is  Rebuttal  of  Pre- 
sumption of  payment  from  lapse  of  time  are  true,  is  a  question  for  the 
jury;  but  whether  the  facts  and  circumstances  relied  on,  if  true,  would 
amount  to  a  rebuttal  of  the  presumption,  is  necessarily  a  question  of 
law  for  the  court.    Id. 

C  Patment  of  Mortqaoe  Note  is  not  Presxtmed  until  Fifteen  Years 
have  elapsed  since  its  maturity.     Smith  v.  Niagara  F.  I.  Co.,  144. 

PERPETUITIES. 

1.  Fkbpetuities. — Where,   bt  Terms  of  Deed  of  Trust,   Estate  n 

Limited  to  Grantee  for  Life,  with  a  general  power  of  appoint- 
ment by  will,  with  full  power  also  to  convey  in  fee  or  by  mortgage,  the 
latter  power,  though  not  exercised,  renders  the  life  estate  destructible 
by  the  grantee  in  his  lifetime;  and  so  far  as  the  application  of  the  rule 
against  perpetuities  to  the  power  of  appointment  by  will  is  concerned, 
the  estate  of  the  grantee  is  to  be  regarded  as  though  it  were  an  estate 
in  fee.     MifflirCa  Appeal,  781. 

2.  Indestructibility  of  Estate  of  Person  Who,  for  Time  Being,  is  En- 

titled to  the  property  subject  to  the  future  limitation,  is  an  essential 
element  in  the  definition  of  a  perpetuity.  An  estate  which  can  be  de- 
stroyed by  the  person  who  holds  it  for  the  time  being  is  not  indestmo- 
tible.    Id, 

PLEADING  AND  PBACIICE. 
1.  Exception  to  Rxtle  Requiring  All  Parties  to  be  before  Court.  — 
Cases  in  which  the  parties  in  interest  are  so  numerous  as  to  make  it  im- 
practicable or  greatly  inconvenient  and  expensive  to  bring  them  all  be- 
fore the  court  form  an  exception  to  the  rule  that  all  persons  having  an 
interest  in  the  subject-matter  of  the  litigation  should  be  before  the 
court.  And  this  exception  applies  to  defendants  as  well  as  to  plaintifis. 
In  a  suit  against  a  large  number  of  persons,  it  is  sufficient  that  such  a 
number  be  made  defendants  as  will  fairly  represent  the  interests  of  all 
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standing  in  like  character  and  responsibility.  Dewey  v.  St.  Albana  T. 
Co.,  84. 

2.  Trial  of  a  Cause  upon  the  Theory  that  the  C!omplaint  Includes  a 
Pabticulab  Cause  ok  Action,  withont  objection,  precludes  the  defend- 
ant from  objecting  in  the  appellate  conrt  that  such  cause  was  not  alleged 
in  the  complaint.     Tarbellv.  Royal  Ex.  S.  Co.,  350. 

8.  Amendment  is  Properly  Made  in  Striking  Wife's  Name  from  Record 
after  verdict  in  an  action  on  the  case  against  a  husband  and  wife,  leav- 
ing the  judgment  to  stand  against  the  husband  alone.  Williams  v.  Hay, 
719. 

4.  Stipulation  or  Agreement  Regarding  the  Disposition  of  a  Caitsb 
will  not  be  permitted  to  affect  the  rights  of  persons  who  are  not  parties 
to  it  nor  to  the  action.     Western  L.  Asylum  v.  Miller,  644. 

6.  Request  to  Cbaroe  is  Properly  Rejused,  as  Assuming  Vert  Point  in 
Controversy,  where,  in  an  action  to  recover  damages  for  injuries  re- 
ceived by  a  foot-passenger  by  being  struck  by  a  wagon  at  a  street-cross- 
ing, the  defendant  asks  the  conrt  to  rule  that  if  the  jury  believed  that 
at  the  time  of  the  accident  "the  defendant's  driver  was  traveling  in  an 
ordinary  manner,  the  defendant  is  not  liable  for  an  injury  resulting 
from  the  use  of  a  public  street."  The  question  was,  whether  the  driver 
was  traveling  over  the  public  crossing  with  the  ordinary  care  requisite 
when  passing  such  a  point.     Schmidt  v.  McG'dl,  713. 

6.  Question  Which  Party  was  Negligent,  if  Either,  is  Natural  and 

Material  One,  the  solution  of  which  is  for  the  jury,  where  a  foot- 
passenger  ifi  injured  by  being  struck  by  a  wagon  at  a  street-crossing, 
where  both  team  and  passenger  had  the  right  of  way,  and  where  both 
were  required  to  use  care.     Id. 

7.  Evidence  —  Question  for  Jury.  — Where  Evidence  is  Conflicting  as 

TO  Cause  of  the  injury  sustained,  the  question  should  be  submitted  to 
the  jury,  under  proper  instructions  from  the  court.  Troy  v.  Cape  Ftar 
R.  R.  Co.,  521. 

8.  Particular  Reference  to  Testimony  in  Charge  to  Jury  is  Unneoxs- 

sary,  where  the  testimony  is  neither  complex  nor  voluminous,  and  the 
attention  of  the  jury  is  clearly  called  to  the  law  of  the  case.  Schmidt  t. 
McOill,  713. 

9.  Instructions.  —  It  is  not  the  duty  of  the  court  to  charge  the  jury  upon* 

single  selected  fact,  nor  is  he  bonnd  to  give  the  charge  in  the  langoaga 
asked.    Michael  v.  Foil,  577. 

10.  Instructions  are  to  be  Taken  as  a  whole,  and  if  they  present  all  tho 
issues  made  by  the  evidence,  are  not  open  to  objection  as  erroneous. 
There  is  no  necessity  for  qualifying  each  instruction  by  an  express  refer- 
ence to  the  others.     Owens  v.  Kansas  City  etc.  R'y  Co.,  39. 

11.  Party  cannot  Complain  of  Instruction  as  Erroneous,  when  the  in- 
structions given  at  his  request  contain  the  same  vice,  ffaxell  v.  Tipton 
Bank,  22. 

12.  No  Reversal  fob  Immaterial  Error.  —  Although  Instructions  abb 
Ebboneous  as  to  what  is  necessary  to  make  a  contract,  yet  if  the  con- 
tract to  which  they  are  applied  is  itself  void,  such  error  is  immaterial, 
and  no  reversal  can  be  predicated  thereon.  Merchants'  D.  T.  Co.  r. 
Bloch,  847. 

18.  Vebdict— No  Ground  for  Reversal.  —  If,  in  View  of  Finding  bt 
Jury,  certain  legal  propositions  embodied  in  requests  to  charge  become 
mere  abstractions,  their  rejection  could  work  no  injury  to  the  party 
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excepting,  and  constitutes  no  ground  for  reversing  the  verdict.  Stunuyn 
V.  Shaw,  412. 

14.  CocBT  13  NOT  Reqittrbd  TO  QiVB  Instbuctioms,  THOUGH  Propbr,  and 

such  as  the  party  is  entitled  to,  in  the  very  terms  asked;  and  if  such  a* 
are  asked  for  to  which  the  party  is  entitled  are  embodied  substantially 
in  the  charge  as  given,  it  is  sufficient.     Newhy  v.  HarreU,  503. 

15.  Exception  to  Entikk  Charge  of  Court  as  set  out  in  the  record,  with* 
out  specifying  the  errors  therein  or  the  grounds  of  exception,  ia  too 
indefinite,  and  cannot  be  considered.     Id. 

16.  Where  Instruction  Given  for  Guidance  of  Jury  Makes  No  Refer* 
ENCB  TO  Pleadings  in  the  case,  the  jury  are  not  required  to  look  at  them 
to  ascertain  how  they  are  to  find,  and  counsel  for  the  plaintiff  will  not 
be  permitted  to  read  the  declaration  to  the  jury  and  argue  that  its  alio* 
gations  were  sustained  by  the  evidence  in  the  case.  To  permit  this 
would  be  simply  to  allow  an  appeal  from  the  court  to  the  jury.  Hitchina 
v.  Mayor  etc.  of  Frostburg,  ^22. 

17.  Whether  Jury  should  Take  with  Them  into  Jury-boom  Pleadings 
in  any  case,  is  matter  within  the  discretion  of  the  trial  court,  and  is  not 
the  subject  of  review  on  appeal.     Id. 

18.  Nonsuit.  — When,  upon  Close  of  Testimony,  Presiding  Judge  In- 
timates Opinion  that  in  no  reasonable  view  of  the  evidence  produced 
could  the  plaintiff  recover,  and,  in  deference  to  this  opinion,  the  plain- 
tiff submits  to  a  nonsuit,  and  appeals,  the  evidence  must  be  accepted  as 
true  in  the  appellate  court,  and  taken  in  the  most  favorable  light  for 
the  appellant,  because  the  jury  might  have  taken  that  view  of  it  if  it  had 
been  submitted  to  them.     Spnngs  v.  Sclienck,  552. 

19.  Special  Finding  of  Fact  by  the  Court  will  be  Reversed  for  Erro- 
neous Application  of  the  Law  in  case  tried  by  court  without  a  jury. 
Deaderick  v.  Oulds,  812. 

20.  Questic*,  though  Improper,  if  not  Shown  to  have  been  Answered 
by  the  witness  to  whom  it  was  put,  is  not  ground  for  reversal.  Smith  v. 
Niagara  F.  Ins.  Co.,  144. 

21.  Appealable  Order. — Order  denying  defendant's  application  for  leave  to 
appear  and  answer  is  an  appealable  order.    Read  v.  Patterson,  877. 

22.  Objections  not  Made  on  Motion  for  New  Trial  are  not  noticed  on 
appeal.     Turner  v.  Johnson,  62. 

See  Assignments  fob  Benefit  of  Creditors;  Common  Carriers,  18;  Cov- 
enants; Equity;  Executors  and  Administrators,  6;  Libel;  New 
Tbials;  Partnership,  5,  6;  Slander. 

POWERS. 

Power  of  Appointment  Given  by  Testator  to  his  Son  does  not  Atr- 
THORiZB  Appointment  of  Forfeitable  Estate  to  Appointee,  or  the 
creation  by  the  donee  of  a  spendthrift  trust,  but  the  appointee  takes  an 
indefeasible  estate  in  fee  under  the  will,  he  being  the  only  member  of  a 
class  to  which  the  estate  was  limited  by  the  will,  where  a  testator  gave 
the  share  of  a  son  to  trustees,  in  trust  for  his  use  for  life,  "and  from 
and  after  his  death,  then  to  the  use  of  such  of  his  children  and  issue,  and 
in  such  shares  and  for  such  estates,  as  he  shall  by  last  will  appoint,  and 
in  default  of  such  appointment,  then  to  the  use  of  all  of  his  children  that 
may  be  living  at  his  death,"  etc.,  and  the  son  afterwards  died,  leaving 
as  his  only  issue  a  child  bom  after  the  death  of  the  grandfather,  and  by 
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his  will  appointed  to  such  diild  an  estate  in  the  nature  of  a  conditional 
fee,  subject  to  forfeiture  for  breach  of  condition  against  alienation.  Ap' 
peal  of  Pepper,  702. 

PROCESS. 

1.  Pkocess  — Notice  by  Pcblication Action  to  cancel  a  deed  as  frandu- 

lent  is  a  suit  for  the  establishment  of  a  right  to  or  against  real  estate,  so  as 
to  allow  notice  to  non-resident  defendants  by  publication  of  summons, 
provided  by  section  3494,  Revised  Statutes  of  Missouri.  Adarm  v. 
Cowlea,  74. 

2.  Pbocess  —  NoncB  bt  Publication.  —  In  action  to  cancel  a  deed  as  fraudu- 

lent, and  to  obtain  title  to  the  land,  notice  to  non-resident  defendants 
by  publication  of  summons  is  suflficient  under  the  statute,  if  it  describes 
the  land,  and  states  the  object  of  the  suit,  especially  when  collaterally 
attacked.     Id. 

8.  OrncER  may  Lawtcllt  Stop  Railway  Tbaik  for  Purpose  op  Aerbst- 
ING  its  Engineer,  where  the  officer  has  in  his  hands  a  writ  by  which 
he  is  commanded  to  arrest  the  body  of  such  engineer.  John^ry  tic 
R.  B.  Co.  V.  Hunt,  138. 

4.  Reqularly,  Return  op  Process  should  be  Made  in  the  name  of  the 
sheriff  by  the  deputy,  and  whether  a  return  by  the  deputy  in  his  own 
name  is  saffioient,  quoere.    Bridckome  v.  Sutton,  497. 

PUBLIC  POLICY. 
See  Contracts,  5-8. 

RAILROADS. 

1.  Tort  —  Leased  Railroad.  —  Railroad  company  over  a  section  of  whose 
track  another  company  runs  its  trains,  by  virtue  of  a  contract,  is  liable  in 
tort  to  the  latter's  brakeman,  who,  without  the  fault  of  himself  or  of  his 
co-employees,  receives  a  personal  injury  while  in  the  performance  of  his 
duty  on  his  employer's  train,  solely  by  reason  of  the  negligent  construe* 
tion  of  the  former's  depot.     Nugent  v.  Boston  etc.  R.  R.  Co.,  151. 

£.  Liability  op  Lessor  op  Railroad  for  Negligence  op  Lessee.  — An  au- 
thorized lease  without  any  exemption  clause  absolves  the  lessor  from  the 
torts  of  the  lessee,  resulting  from  the  negligent  operation  and  handling  of 
its  trains,  and  the  general  management  of  the  leased  road  over  which  the 
lessor  could  have  no  control.  But  for  an  injury  resulting  from  the  negli- 
gent omission  of  some  duty  owed  to  the  public,  such  as  the  proper  con- 
struction of  its  road,  station-houses,  etc.,  the  charter  company  cannot,  in 
the  absence  of  statutory  exemption,  discharge  itself  of  legal  responsibility. 
Id. 

8.  Railroad.  —  Covenant  prom  Lessor  to  Keep  Road  in  Order  and  Re- 
pair, or  to  "save  the  lessor  harmless,"  while  it  may  afford  a  means  of 
indemnity  to  the  lessor,  does  not  shield  him  form  responsibility.    Id. 

4.  Walking  on  Track  op  Railroad  is  not,  in  Itselp,  such  contributory 
negligence  as  will  bar  a  recovery  of  damages  for  injuries  sustained 
through  the  negligence  of  the  company's  servants.  Troy  v.  Cape  Fear 
etc.  R.  R.  Co.,  522. 

f.  Although  Person  Walking  on  Track  op  Railroad  Company  may  bi 
Technically  a  Trespasser,  yet  if  he  uses  due  care  to  avoid  injury 
from  the  wrongful  act  of  the  company,  he  may  recover  damages  for  inju- 
ries thereby  sustained.    Id. 
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A.  Railroad  Company  —  Liceuse  to  Cboss  Track.  —  When,  for  a  series  of 
years,  the  pnblic  has  been  in  the  habit  of  crossing  the  track  of  a  railroad 
company,  the  acquiescence  of  the  company  in  the  public  use  will  amount 
to  a  license,  and  imposes  on  it  the  duty  to  exercise  reasonable  care  in  the 
operation  of  its  trains,  so  as  to  protect  those  using  the  license  from 
injury.    Id. 

7.  DiTTT  13  Always  Imposed  on  Those  in  Charge  of  a  railway  train  in  mo- 

tion to  keep  a  reasonable  lookout,  and  a  failure  to  do  so  will  render  the 
company  liable  for  injuries  resulting  even  to  a  trespasser  who  has  not 
been  guilty  of  contributory  negligence.  And  although  the  person  in- 
jured was  guilty  of  contributory  negligence,  yet  if  the  defendant  might 
have  avoided  the  injury  by  ordinary  care,  and  did  not,  damages  are 
recoverable.     Td. 

8.  Greater  Care  is  Required  op  Railroad  Company  than  is  otherwise 

necessary  in  running  its  trains  in  a  populous  town,  and  especially  when 
a  train  is  running  out  of  time  or  at  an  unusual  hour.     Id. 

9.  Recovery  op  Damaqes  fob  Injitry  Caused  by  Neougencb  of  railroad 

company  is  restricted  to  actual  damages.     Id. 
See  Common  Carriers. 

RECEIVERS. 

1.  Receiver,  when  Liable  fob  Loss  op  Money  in  his  Custody.  —  When 

money  is  in  the  hands  of  a  receiver  at  the  place  of  final  custody,  and  he 
has  no  further  duty  in  respect  to  it  except  to  preserve  it,  it  is  already  in 
court,  and  he  cannot  part  with  his  custody  of  it  by  depositing  it  in  bank, 
save  at  his  own  risk,  without  some  order,  leave,  or  direction  authorizing 
him  so  to  do.    Richa  v.  Broylea,  280. 

2.  CoTTRT  op  Equity  in  Georgia  has  No  Official  Banker,  and  no  bank 

but  its  receiver.     Id. 
8.  General  Deposit  op  Money  in  Bank  by  Receiver  is  Loan,  and  trans, 
forms  the  fund  into  a  chose  in  action.    Id. 

REFEREES. 
Cause  will  not  be  Remanded  to  Referee  for  Revision  op  his  Find- 
ings as  to  a  certain  point,  which,  it  is  alleged,  was  not  regarded  as  very 
important  by  counsel,  nor  given  much  prominence  on  the  trial,  when 
the  record  shows  that  the  point  was  brought  to  the  attention  of  the 
'  referee  by  both  sides,  and  discussed  by  the  court  below.  Palmer  v.  Bt. 
Albana,  125. 

RELEASE. 
1.  Heir  at  Law  may  Release  to  his  Fatheb,  for  a  snfScient  consideration, 
all  the  share  which  he  would  otherwise  acquire  in  the  latter's  estate  on 
his  death;  and  such  release  will  estop  such  heir  from  claiming  any  inter- 
est in  as  one  of  the  heirs  at  law  of  his  father.     Brands  v.  Z>e  Witt,  909. 
S.  Statute  op  Frauds.  — Release  must  be  in  Writino  when  by  it  an  heir 
at  law  relinquishes  all  right  to  claim  the  estate  which  otherwise  would 
vest  in  him  on  the  subsequent  death  of  his  ancestor.     Id. 
See  Co-tenancy,  7. 

RELIGIOUS  LIBERTY. 
See  Constitutional  Law. 
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REMOVAL  OF  CAUSES. 

1.  Under  Act  op  Conobess,  March  3,  1887,  Amendatory  of  that  of  March 
3,  1875,  an  application  by  a  defendant  to  have  an  action  removed  from 
the  state  conrt  to  the  United  Statea  circuit  court  ia  properly  refused,  un- 
less the  action  ia  one  of  which  the  latter  court  has  original  jurisdiction. 
McNeal  etc.  Co.  v.  Howland,  513. 

?.  Proper  Case  for  Removal  or  Cause  from  State  to  Federal  Cottrt 
HA  VINO  BEEN  Made  OUT,  no  formal  order  of  removal  ia  necessary.  All 
that  ia  required  of  the  state  court  ia  simply  a  suspension  of  further  pro* 
ceedings,  unless  thereafter  the  cause  should  be  remanded  by  the  federal 
court  for  a  resumption  of  jurisdiction.     Id. 

REPLEVIN. 
Lost  Ppopeett,  —  A  Stranded  Saw-loo,  Which  is  Unmarked,  and 
has  been  lying  unreclaimed  among  the  rocks  and  drifts  for  more  than 
two  years,  is  lost  property;  and  where  the  defendant,  by  his  agents, 
takes  possession  of  such  property,  this  right  of  possession  is  not  so  lost 
by  the  log  subsequently  drifting  upon  the  land  of  a  riparian  proprietor 
as  to  enable  the  latter,  as  special  bailee  of  the  true  owner,  to  TnA.iTifa».in 
replevin  therefor  against  such  defendant.    Deaderick  v.  Ouldt,  812. 

RESCISSION. 
See  Contracts,  9, 10. 

SALES. 

1.  DuBisa  Invalidates  Contract  for  Sale  of  Property  where  the  free 
will  of  one  of  the  parties  is  constrained,  and  his  consent  is  induced  by 
threats  of  the  other  party  to  do  him  bodily  injury,  and  the  party  whose 
consent  has  been  procured  by  duress  cannot  be  convicted  of  larceny  for 
subsequently  removing  the  property  alleged  to  have  been  sold  by  him. 
Love  V.  State,  234. 

tt  To  Vest  Title  under  Contraot  of  Sale  of  Personal  Property,  the 
agreement  must  ascertain  the  precise  article  to  bo  delivered,  the  price 
must  be  agreed  or  paid,  and  where  the  quantity  is  to  be  taken  from 
a  bulk,  it  must  be  set  apart  and  delivered,  or  there  must  be  an  agree* 
ment  to  consider  it  as  belonging  to  and  held  for  the  purchaser.  One 
who  has  entered  into  a  merely  executory  contract  for  the  sale  of  prop- 
erty, without  having  parted  with  the  title  thereto,  cannot  be  convicted 
for  stealing  the  property.    Id. 

t.  Fraudulent  Purchase  of  Goods.  —  Where  One,  through  Fraud, 
Effects  the  purchase  of  goods,  and  places  them  in  the  hands  of  an 
auctioneer  for  sale,  and  the  latter,  in  good  faith,  advances  money 
upon  them,  or  incurs  expenses  in  relation  to  them,  he  acquires  title  to 
the  goods,  and  is  entitled  to  the  protection  of  a  bonafde  purchaser  against 
the  claim  of  the  original  defrauded  vendor.  But  he  is  not  entitled  to 
such  protection  if,  at  the  time  the  goods  were  delivered  to  him,  he  had 
knowledge  of  circumstances  calculated  to  put  a  man  of  ordinary  prudence 
on  inquiry  as  to  whether  the  party  who  intrusted  the  goods  to  him  wae 
perpetrating  a  fraud  in  selling  them  by  auction,  and  he  failed  to  make 
the  inquiry  into  the  character  of  the  transaction.     IliggUw  v.  Lodge,  437. 

4.  If,  in  Any  Purchase,  there  eb  Circumstances  Wnicn,  in  Exercise  of 
Common  Reason  and  Prudence,  ought  to  put  one  upon  particular 


974  Index. 

inquiry,  he  will  be  presumed  to  have  made  that  inquiry,  and  will  be 
charged  with  notice  of  every  fact  which  that  inqoiry  would  give  him. 
Id. 
6.  EviDBVCB  OF  CisccMSTANCES  Warrantino  Jukt  in  the  particular  case  in 
finding  a  fraudulent  purchase  of  goods.     Id. 

6.  Bona  Fidb  Pubchaser  of  Goods,  wrmoux  Notice  op  Condition  upon 

which  his  vendor  has  acquired  the  possession,  will  be  protected  against 
the  claim  of  the  original  vendor,  in  the  same  manner  where  the  sale  and 
delivery  are  conditional  as  where  the  possession  has  been  obtained  by 
fraud.     Lincoln  v.  Quynn,  446. 

7.  Tttlb   of   Mortgagee   without    Notice    of    CJonditions.  —  Whebb 

Gk)0D3  ARE  Sold  ox  Condition  that  Tttle  should  not  Vest  in  the  ven- 
dee until  the  price  should  be  paid  in  full,  by  monthly  installments,  and 
before  payment  of  the  purchase-money  in  full  the  vendee  mortgages  the 
goods  to  one  having  no  notice  of  the  terms  of  the  conditional  sale,  the 
title  of  such  mortgagee  must  be  sustained  against  the  claim  of  the  origi- 
nal vendor.  But  the  rule  is  otherwise  if  the  mortgagee  had  information 
which  fairly  put  him  upon  inquiry,  in  which  case  he  is  chargeable  with 
notice  of  every  fact  which  that  inquiry  would  have  ascertained.     Id. 

8.  Court  of  Equitz  will  not  Enforce  Stipulation  in  a  contract  of  sale 

that  on  default  by  the  vendee  in  any  of  the  credit  payments,  the  vendor 
might  reclaim  and  take  possession  of  the  goods,  and  that  all  previous 
payments  should  be  forfeited.    Id. 

9.  Sale  of  Part  of  Larger  Number  of  Articles  of  Personal  Property, 

not  Distinguishable  upon  the  face  of  the  contract,  will  be  operative 
to  pass  title,  if,  at  the  time,  they  are  separated  and  understood  by  the 
parties.     Carpenter  v.  Medford,  535. 

10.  Verbal  Agreement  or  Promise  to  Extend  Time  for  Exercise  of  Op- 
tion to  Buy,  unsupported  by  a  consideration,  is  a  mere  nudum  pactum, 
and  is  not  enforceable.  It  operates  as  a  mere  continuing  offer  until  it 
should  be  withdrawn,  or  otherwise  ended  by  the  person  making  it,  who 
is  entirely  at  liberty  at  any  time,  before  acceptance,  to  withdraw;  and 
the  subsequent  sale  and  transfer  of  the  property  to  a  third  person  has 
the  effect  of  at  once  terminating  the  offer.  Coleman  v.  Applegarth, 
417. 

11.  Affirmations  of  Vendor  as  to  Qualitt  of  Engine  and  Boiler  Sold 
BY  Him  Constitute  Warranty  that  they  are  as  described,  when  such 
affirmations  are  relied  upon  as  the  basis  of  the  sale,  and  are  so  under- 
stood by  the  vendor.     Dy-ew  v.  Edmunds,  122. 

12.  Defect  in  Steam-chest  is  not  Latent,  where  it  is  readily  discoverable 
by  taking  off  the  cover.     Id. 

13.  Implied  Warranty  that  Corn  is  Good  and  Salable  Exists  where 
one  to  whom  another  has  offered  to  sell  a  car-load  of  com  wrote  that  he 
would  give  a  certain  price  per  bushel  for  it,  "provided  it  is  good,  sala- 
ble  com,"  and  the  seller  replied  that  he  would  accept  the  offer  "for  one 
car-load  of  com."     Hollmoay  v.  Jacoby,  IZl. 

14.  Seller  may  Sub  at  Once,  where  Buyer  Refuses  to  Give  Note  pay- 
able on  time  with  security,  which  he  agreed  to  give;  and  no  demamd  for 
the  note  and  security  is  necessary  where  the  seller  requests  the  buyer  to 
take  the  property  and  pay  for  it  as  agreed,  and  the  latter  refuses  to 
do  BO.     Fo^er  v.  Adams,  120. 

SeeOROWiNO  Trees. 
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SEDUCTION. 
See  Criminal  Law. 

SHERIFFS. 
See  Attorneys,  1. 

SLANDER. 

1.  In   Slander,  while  matters  averred  in  a  special  plea  may  be  taken 

advantage  of  in  a  plea  of  not  guilty,  the  special  plea  may  properly  be 
interposed  where  the  occasion  of  speaking  or  publishing  the  alleged  slan- 
derous words  furnishes  a  defense  to  the  action.    Shadden  v.  McElwee,  821. 

2.  A  Witness  ttndp.r  Oath  in  a  Judicial  Peoceedinq  is,  as  to  his 

Statements  so  Made,  only  Conditionally  PBiviLEaED.  If  one  avail 
himself  of  such  position  to  maliciously  answer,  with  a  knowledge  that 
his  answer  is  not  pertinent  or  relevant,  the  law  withdraws  the  protec- 
tion it  would  otherwise  aflford;  but  malice  in  fact  must  be  shown  by  the 
plaintiff  in  an  action  based  on  such  defamatory  statements.  Id. 
8.  Slander — Question  for  Jctry.— The  question  of  good  faith  of  witness  in 
action  for  slander  imputed  to  him  from  using  alleged  defamatory  words 
as  such  witness,  and  whether  the  statements  were  employed  for  the  pur- 
pose of  Blonder,  is  for  the  jury.    Id. 

SPECIFIC  PERFORMANCE. 

1.  Parol  Contract  to  Convey  Land  will  not  be  Specifically  Enforced, 

vniess  the  defendant,  in  his  answer,  submits  to  perform  the  parol  agree- 
ment as  charged  in  the  complaint,  or  unless  he  admits  it,  and  neither 
W  plea  nor  answer  insists  upon  the  statute  of  frauds.   Pitt  v.  Moore,  489. 

2.  Although  Parol  Agreement  to  Sell  Land  will  not  be  Enforced, 

yet  the  party  repudiating  the  contract  will  not  be  allowed  to  enjoy  the 
benefits  of  permanent  improvements  put  upon  the  land  by  one  relying 
on  the  contract  without  compensation  for  the  additional  valne  arising 
from  such  improvements.  Id. 
8.  Specific  Performance  will  not  be  Decreed  where  the  Value  ofthb 
Real  Property  of  which  a  conveyance  is  sought  is  so  small  as  to  amount 
to  little  more  than  the  usual  costs  of  an  undefended  suit  in  chancery, 
nnless  there  are  some  special  circumstances  showing  that  the  property 
has  a  special  value  to  the  complainant.    Blake  v.  Flatley,  886. 

STATUTE  OF  FRAUDS. 

1.  Notwithstandino  Statute  of  Frauds,  Evidence  is  Admissible  of  Parol 
Agreement  as  to  Proceeds  of  Sale  of  Land,  although  the  contract 
for  the  sale  of  the  land  was  in  writing,  if  it  was  made  subject  to  the 
agreement  as  an  inducement  to  such  contract.  Michael  v.  Foil,  577. 

8.  Evidence.  —  Where  the  plaintiff  has  testified  to  a  certain  agreement  rela- 
tive to  the  proceeds  of  a  sale  of  land,  it  may  be  shown  by  a  third  party 
that  a  certain  letter  relative  to  such  sale  was  written  to  the  plaintiff  by 
the  defendant,  and  signed  by  such  third  party,  both  for  the  purpose  of 
corroborating  the  plaintiff  and  also  to  show  that  the  defendant  recog- 
nized the  plaintiff  as  interested  in  the  sale.     Id. 

S.  It  is  not  Error  to  Refuse  instructions  that  an  agreement  as  to  tha 
proceeds  of  a  sale  of  land  is  void  because  not  in  writing.     Id. 
See  Growing  Trees;  Mortgages;  Release,  2;  Vendor  and  Vshso. 
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STATUTE  OF  LIMITATIONS. 

1.  Statutes  op  Limitations  Run  against  Public  Corporations,  whether 

they  are  municipal  or  mere  agencies  of  the  state.  Such  corporations  are 
more  or  less  branches  of  the  government,  and  necessarily  clothed  with 
the  attributes  and  incidents  of  sovereignty;  yet  when  they  have  power 
to  sne  and  be  sued,  to  have  a  common  seal,  to  take  and  hold  property, 
and  transact  business,  they  are  governed  by  the  same  laws  and  regula* 
tions,  and  subject  to  the  same  limitations,  as  natural  persons.  Western 
Lunatic  Asylum  v.  Miller,  644. 

2.  Statutes  07  Limitations  Operatb  against  Onb  Stats  when  Suing  im 

the  Courts  of  Another  State. — If  a  sovereign  state  enters  the  courts 
of  a  foreign  state,  she  does  so  with  no  other  rights  and  immunities  than 
those  which  pertain  to  private  corporations  or  individuals.    Id. 
See  Co-tbnanoy,  6;   Exboutobs  and  Administrators,  3,  4;  Vendor  and 

Vendee,  10. 

SUBROGATION. 
Sttbrooatton.  —  Demand  or  Creditor  paid  with  money  of  third  person, 
without  any  agreement  that  the  security  shall  be  assigned  or  kept  on 
foot  for  the  benefit  of  such  third  person,  is  absolutely  extinguished,  and 
the  doctrine  of  subrogation  will  be  applied  only  when  the  person  claiming 
its  benefit  has  been  compelled  to  pay  the  debt  of  a  third  person  in  order 
to  protect  his  own  rights,  or  to  save  his  own  property.  Bunn  v.  Lind- 
«ay,  48. 

SURETYSHIP. 

1.  Robstitution  or  Co-surety's  Name  in  Bond. — Where  a  surety  eigna 

%a  attachment  bond  on  condition  that  a  certain  person,  whose  name 
is  written  as  co-obligor  therein,  shall  sign  it  as  co-surety,  but  who, 
when  the  bond  is  presented  to  him,  refuses  to  sign  it,  and  his  name 
is  erased,  and  another's  substituted  therefor,  without  the  consent  or 
knowledge  of  the  first  surety,  the  fact  that  a  certain  name  is  on  the 
bond  is  sufficient  to  put  the  parties  on  inquiry,  and  the  erasure  of  that 
name  and  substitution  of  another  so  changes  the  obligation  as  to  make  it 
cease  to  be  the  bond  of  the  first  surety,  and  releases  him  from  obligation 
thereon.     Hessellv.  Johnson,  334. 

2.  Condition  in  Bond.  —  Surety  may  make  any  condition  he  chooses  in 

signing  a  bond  before  delivery;  and  if  a  signature,  required  as  a  con< 
dition  to  his  signing,  is  not  put  upon  the  bond,  he  is  not  bound  by  it.     Id. 

3.  Signature  or  Bond  in  Blank.  —  A  bond  required  to  be  filed  in  a 

public  office,  which  is  signed  in  blank  by  a  surety  sind  intrusted  to  an* 
other  to  be  filled  out,  binds  the  surety,  and  the  officer,  without  interest 
in  the  matter,  and  supposed  and  expected  to  be  in  his  office,  is  not  bound 
to  leave  it  and  make  personal  inquiries.    Id. 

L  Trikcival  and  Surett. —  Obligation  or  Surext  la  not  to  be  EbCTENDEO 
beyond  what  the  terms  of  the  contract  fully  import.  First  Nat.  Bank  v. 
Oerke,  453. 

S.  In  Case  or  Surety  Standing  Bound  for  Fidelity  or  Capacity  of  a 
principal  appointed  to  a  particular  office  or  employment,  if  the  nertureof 
the  employment  is  so  changed  by  the  act  of  the  employer  that  the  risk  of 
the  surety  is  materially  altered  from  what  was  contemplated  by  the  par- 
ties at  the  time  of  entering  into  the  bond,  the  surety  has  a  right  to  say 
that  his  obligation  does  not  extend  to  such  altered  state  of  things.     Re* 
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gard  must  be  had  to  the  intention  of  the  parties  when  the  bond  was  exe- 
cuted, and  whatever  facts  will  shed  light  upon  the  question  of  intention 
may  be  considered  in  construing  the  bond.  Id. 
&  Ceakgb  in  Emplotment  01*  Bank  Clerk  from  that  of  assistant  book-keeper 
to  note-teller  involves  a  material  increase  of  risk  to  the  surety  on  his 
bond,  conditioned  for  the  honest  and  faithful  performance  of  his  duties 
as  a  clerk  of  the  bank,  and  releases  such  surety  from  his  obligation  un- 
der the  bond.    Id. 

See  Insolvency;  SxrBBOOAnoN.  s 

TAXATION. 
See  Advebsb  Possession,  3. 

TELEGRAPHS. 

1«  CiPHSR  Telegrams  —  Damages.  —  It  is  but  a  reasonable  requirement  that 
the  importance  of  a  cipher  message,  and  of  its  speedy  as  well  as  accu- 
rate transmission,  should  be  made  known  to  the  receiving  operator,  if 
the  company  is  to  be  held  responsible  for  serious  damages.  Cannon  v. 
Western  Union  Tel.  Co.,  590. 

8.  Condition  that  Message  be  Repeated.  —  If  importance  of  telegram  does 
not  appear  on  its  face,  as  in  case  of  a  cipher  message,  and  a  party  chooses 
to  send  a  single  unrepeated  message,  when  at  a  small  additional  expense 
a  mistake  could  be  avoided,  it  should  be  at  his  own  risk,  in  the  absence 
of  gross  and  inexcusable  negligence  on  the  part  of  the  company  and  its 
servants.     Id. 

8.  Telegram  —  Measure  of  Damages.  —  If  it  be  assumed  that  analogy  exists 
between  carriers  of  goods  and  public  carriers  of  messages  as  to  respon- 
sibility, it  by  no  means  follows  that  the  loss  of  a  bargain  made,  or  which 
might  have  been  entered  into,  from  which  profit  would  have  resulted, 
can  be  visited  in  damages  upon  a  carrier  uninformed  of  the  purpose  or 
importance  of  the  communication.     Id. 

4.  Telegraph  Company  has  No  Authority  or  Agency  vrom  Person 
Sending  or  to  Whom  a  Message  is  Sent  to  make,  modify,  or  alter  any 
agreement  or  proposition  to  buy  or  sell  contained  in  the  message  received 
or  transmitted,  or  to  bind  a  person  sending  or  receiving  such  message. 
Pegram  v.  W.  U.  Tel.  Co.,  557. 

6.  Rule  ov  Damages  for  Negligence  in  Transmission  of  Telegram  is, 
that  sender  is  entitled  to  recover  nominal  damages,  and  such  substantial 
damages  as  he  has  sustained  which  were  naturally  the  proximate  conse- 
quence of  the  wrongful  act;  but  damages  cannot  be  recovered  which 
may  have  been  the  consequence  of  secondary  and  remote  causes  indi- 
rectly growing  out  of  a  breach  of  the  contract.     Id. 

%,  Damages  cannot  be  Recovered  for  Amount  of  Judgment  Obtained 
BY  Receiver  of  Telegram  against  Sender  for  injury  sustained  by 
such  receiver  by  reason  of  the  false  transmission  of  a  message  by  tele- 
graph company,  although  the  company  was  notified  by  the  sender  to 
appear  and  defend  that  action,  and  to  save  him  harmless,  and  the  com- 
pany failed  so  to  do.     Id. 

1,  Right  of  Action  for  Damages  against  Telegraph  CobiIpany  exists  in 
behalf  of  person  to  whom  telegram  is  sent  for  his  personal  benefit,  when 
through  negligence  of  the  company  the  telegram  is  not  promptly  trans- 
mitted and  delivered.      Wadsvoorth  v.  W.  U.  Tel.  Co.,  864. 
Am.  St.  Rbp.,  Vol.  VL — 62 
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8.  Damages  whebb  Telegram  Negliqentlt  Failed  to  be  Deliveked  is 

FOR  Personal  Benefit  of  Receiver,  and  does  not  Involve  Ques- 
tion OF  Pbcuniart  Loss.  — ^Where  a  telegram  was  sent  to  a  Bister,  con- 
taining information  of  the  serious  illness  of  her  brother,  and  subsequently 
another  one  was  sent  informing  her  of  his  death,  and  by  reason  of  the 
negligence  of  the  company  was  not  promptly  delivered,  and  the  brother 
was  deprived  of  that  attention  at  her  hands  which  he  would  have  received 
but  for  such  negligence,  and  she  is  in  consequence  unable  to  make  prep- 
arations for  his  funeral,  she  is  entitled  to  damages  for  the  wrong  and 
injury  done  to  her  affections  and  feelings.     Id. 

9.  Telegraph  Company  is  Liable  in  Damages  to  the  party  aggrieved  under 

sections  1541  and  1542  of  the  Tennessee  code,  and  the  act  does  not  dis- 
criminate between  messages  appertaining  to  matters  pecuniary  merely, 
and  those  where  a  telegram  is  sent  for  the  receiver's  personal  benefit.  Id. 

10.  Telegrams.  —  Condition  that  Sender  will  not  Claim  Damages  for 
errors,  delays,  or  omissions,  "happening  from  any  cause,"  is  unreason- 
able and  void.  Whether  such  conditions  are  reasonable  or  not  must  be 
determined  with  reference  to  public  policy  rather  than  private  contract. 
Fowler  r.  W.  U.  Tel.  Co.,  211. 

11.  Telegraph  Companies  are  not  CoifMON  Carriers  in  the  strict  sense  of 
the  term,  although  engaged  in  a  public  employment,  and  are  bound  to 
transmit  for  all  persons  messages  presented  to  them  for  that  purpose. 
Id. 

12.  Telegraph  Companies  do  not  Insxtre  Absolutely  the  Safe  and  Ao- 
CUKATB  Transmission  of  Messages  as  against  all  contingencies,  where 
there  is  an  absence  of  a  contract  or  regulation  modifying  their  liability. 
Id. 

18.  Telegraph  Companies  in  Transhittinq  Messages  are  Bound  to  Exer- 
cusB  Ordinary  Care,  and  should  be  responsible  for  any  negligence  or 
unfaithfulness  in  the  performance  of  their  duties;  they  are  bound  to 
have  suitable  instruments  and  competent  servants,  and  to  see  that  the 
service  is  rendered  with  that  degree  of  care  and  skill  which  the  peculiar 
nature  of  the  undertaking  requires.     Id. 

14.  Liability  is  not  Imposed  on  Telegraph  Company  in  Transmittino 
Messages  for  want  of  skill  or  knowledge  not  reasonably  attainable  in 
the  art,  nor  for  errors  or  imperfections  which  arise  from  causes  not 
within  its  control,  or  which  are  not  capable  of  being  guarded  against. 
Id. 

16.  Evidence — Burden  of  Proof. — Prima  Faoib  Case  is  Made  out 
against  Telegraph  Company  when  it  is  shown  that  the  message  which 
the  company  undertook  to  send  was  not  delivered,  and  that  damage  has 
resulted,  and  the  burden  of  proof  is  then  thrown  upon  the  company  to 
show  the  exercise  of  ordinary  care,  and  that  its  failure  to  transmit  and 
deliver  the  message  was  not  caused  by  its  fault  or  negligence,  or  that  of 
its  employees.     Id. 

THEATERS. 

Statutes  —  Construction. — Performance  of  Opkba  is  Thkatbioal  Ex- 
EienTON,  within  the  meaning  of  Pennsylvania  act  of  April  16,  1845, 
and  other  subsequent  acta,  providing  that  no  "theatrical  exhibition" 
shall  be  allowed  in  this  state  without  a  license  first  obtained,  fixing  the 
price  of  such  license,  and  providing  for  the  manner  in  which  it  may  be 
obtained.      BOX  v.  Mdhn,  786. 
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TRESPASS. 

1.  JinH3MEirr  nr  Trespass  as  Evisbnob.  —  In  AonoN  or  Tbespass  on  the  case 

for  an  assault  and  battery,  to  recover  damages  for  an  injury  received 
during  a  controversy  concerning  the  location  and  erection  of  a  line  fence, 
a  former  judgment  in  trespass  in  favor  of  defendant  in  an  action  brought 
by  plaintiffs  father  against  him  for  tearing  down  a  portion  of  such  fence 
is  inadmissible  in  evidence,  as  such  judgment  is  not  conclusive  evidence 
in  favor  of  defendant,  either  of  title  to  the  fence,  or  to  the  land  inclosed 
by  it.  It  only  determines  his  non-liability  in  damages  for  tearing  the 
fence  down,  but  does  not  establish  his  right  to  rebuild  it.  Fahxy  v. 
Cr<My,  305. 

2.  Trespass — Evidence  ot  Good  Chabaoter  Inadmissible.  — In  an  action 

of  trespass  for  damages  for  an  assault  and  battery,  evidence  of  the  good 
character  of  defendant  is  inadmissible,  as  his  character  is  not  in  issue. 
Id. 

8.  In  Trespass  for  Personal  Injurt,  all  circumstances  of  the  transaction 
may  be  shown  under  the  general  issue  to  have  such  effect  as  they  de* 

,  ,  flerve  in  determining  the  verdict,  by  mitigation  or  otherwise.  Suiher- 
iand  V.  IngcUla,  332. 

4.  Trespass — Liability  for  Lawlessness  op  Officer  in  Executinq  Pro* 
CESS.  — A  party  employing  an  officer  to  execute  lawful  process  can  only 
be  held  liable  jointly  for  the  trespass  and  lawlessness  of  the  officer  in 
executing  the  process,  when  it  is  shown  that  he  ordered  or  encouraged 
luch  lawlessness,  and  then  he  is  liable  to  the  extent  of  bis  own  miscon* 
duct  because  he  is  actually  a  trespasser.      Id. 

6.  Trespass.  —  One  who  employs  another  innocently  for  a  lawful  purpose  is 
',  not  liable  for  his  trespasses,  and  not  liable  for  aggravated  and  wanton 
wrong-doing  in  such  damages  as  would  be  assessed  against  him  if  he 
sanctioned  it.     Id. 

6.  One  is  not  Trespasser  for  Employing  Officer  to  execute  lawful  pro* 

cess.  It  is  his  right  so  to  do,  and  the  officer  is  bound  to  perform  th* 
duty,  and  cannot  be  blamed  for  doing  it  in  a  lawful  manner.    Id, 

7.  Agent  of  Lessors  of  Piano,  Who  Obtains  Entrance  into  Lessxx'i 

House  by  Falsely  Representing  that  He  Wanted  to  Tune  Piano, 
when  he  intended  to  and  did  remove  it,  using  no  violence  in  so  doing,  is 
not  guilty  of  a  trespass,  nor  is  the  taking  unlawful,  when  the  contract 
between  the  parties  provided  that  upon  default  of  payment  of  any  in* 
stallment  of  rent  the  lessee  should  redeliver  the  piano  to  the  lessors  or 
their  authorized  agent,  "  or  permit  their  agent  to  enter  into  and  upon 
any  premises  where  said  piano  may  be,  and  without  let  or  hindrance 
take  away  the  same  ";  and  no  exhibition  by  the  agent  of  any  written 
authority,  nor  any  previous  demand  for  the  piano,  the  installments  of 
rent  having  previously  been  demanded,  is  necessary.  North  v.  Willkmu, 
695. 

See  Co-tenancy,  7. 

TROVER. 

1.  Damages  for  Conversion  of  Property,  in  Oood  Faith  and  under  a 
Mistake  as  to  its  Owner's  Rights,  are  not  measured  by  the  highest 
market  price  up  to  the  day  of  the  trial.  In  such  a  case,  the  duty  of  the 
injured  party  is  to  repurchase  the  property  in  a  reasonable  time;  and 
whether  he  does  so  or  not,  his  damages  cannot  exceed  the  highest  price 
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reached  within  a  reasonable  time  after  he  has  learned  of  sach  eonreraloo. 
Wright  T.  Metropolis  Bank,  366. 

2.  What  is  a  Reasonable  Time  in  which  person  whose  stock  has  been  con- 
verted  by  one  acting  in  good  faith  should  repurchase  stock  of  like 
amount  to  fix  the  measure  of  damages  is,  when  the  facts  are  nndis* 
pnted  and  different  inferences  cannot  reasonably  be  drawn  from  the  same 
facts,  a  question  of  law.     Id. 

8.  Intent  with  Which  Wrongful  Act  is  done,  by  which  a  party  is  de- 
prived  of  his  property,  except  when  malicious,  is  of  little  consequence  if 
the  act  is  done.  It  is  the  effect  of  the  act  which  constitutes  the  conTer« 
sion.     Oibbona  v.  Faruxll,  301 

4.  Trover  and  Conversion.  — Where  One  Wronofitlly  CJonverts  Prop- 
erty AT  TniB  UNDER  Levy  ou  execution  process,  and  afterwards  satis* 
fies  the  execution  by  becoming  the  purchaser  of  the  judgment  under 
which  the  process  issued,  the  property  is  thus  released  from  the  custody 
of  the  law,  and  its  owner  is  thereafter  in  a  position  to  maintain  trover 
against  the  wrong-doer.     McNair  v.  Wilcox,  799. 

6.  Iir  AcnoN  tor  Conversion  against  Officer  Who  had  Attached 
Yacht  for  Creditor  of  Seller,  it  is  No  Defense  that  Same  was 
Unlawfully  Purchased  by  the  plaintiff,  an  inspector  of  customs,  con- 
trary  to  the  Revised  Statutes  of  the  United  States,  section  2638,  which 
provides,  nnder  a  penalty,  that  no  person  in  that  branch  of  public  service 
shall ' '  own  any  vessel,  or  interest  therein. "  The  plaintiff's  possession  was 
his  title  against  the  officer.    Bliu  v.  Wviulow,  195. 

See  Bailmxnts,  1;  CoioiON  Oarrixrs,  15-17. 

TRUSTS. 

1.  Trustes  will  Takb  Legal  Esttatb  in  Feb,  though  Ldotkd  to  Him 

WITHOUT  the  Word  "  Heirs,"  if  the  trust  which  he  is  to  ezeonte  be  to 
the  cestui  que  trust  and  his  heirs.  The  words  of  limitation  most  here  b« 
treated  as  applying  to  the  legal  as  well  as  to  the  equitable  estate,  for  to 
otherwise  construe  them  would  deprive  the  trustee  of  power  to  execute 
his  trust.    MeUck  v.  Pidcoclc,  901. 

2.  A  Legal  Estate  is  Converted  into  an  Equitablb  Onb  by  the  statutes 

of  New  Jersey  in  favor  of  the  cestui  que  trust  whenever  an  estate  is 
granted  to  one  person  for  the  use  of  another.     Id. 

8.  Parties.  —  Ik  a  Suit  Relating  to  the  Residuary  Estate,  all  persons 
interested  in  the  residue  must  be  made  parties.     Read  v.  Patterson,  877. 

4.  Where  Trustees  have  a  Discretion  to  do  or  not  do  a  Particular 
Thing,  courts  of  equity  will  not  command  or  prohibit  the  exercise  of  the 
power,  if  the  conduct  of  the  trustees  is  in  good  faith,  and  not  influenced 
by  improper  motives.     Id. 

B.  Court  of  Equity  may  Make  an  Allowance  out  of  the  Income  of  a 
Trust  Estate  for  the  Support  of  an  Infant  Cestui  que  Trust, 
though  the  instrument  creating  the  trust  contains  no  provision  for  main* 
tenance,  and  directs  that  the  interest  shall  accumulate.  In  making  such 
allowance,  the  court  will  be  controlled  by  the  amount  of  the  infant's  es- 
tate,  and  the  expenditure  required  for  the  maintenance  of  the  infant  in 
his  station  and  condition  of  life.     Id. 

C  Discretion  of  a  Trustee  respecting  the  Amoxtnt  of  Income  to  be  Af* 
plied  to  the  Support  of  an  Infant  will  not  be  Controlled  by 
a  court  of  equity  if  the  trustee  heis  exercised  a  discretion  within  the  limit 
of  a  sound  and  honest  execution  of  the  trust.     Id. 
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7.  Conduct  of  a  Tbusteb  in  the  Execution  of  Disceetionakt  Powebs  will 

be  examined  by  a  court  of  equity,  for  the  purpose  of  determining  whether 
he  has  abused  his  trust  by  acting  beyond  the  limits  of  a  sound  and 
honest  execution  of  the  trust;  and  the  court  will,  in  a  clear  case,  remove 
the  trustee  and  assume  the  execution  of  the  trust.    Id. 
See  MoRTQAOES,  1;  Perpetuities,  1. 

UNINCORPORATED  SOCIETIES. 

1.  Mutual  Aid  Societz.  — Action  at  Law  will  Lib  aoainst  Mxttual  Aid 
Society  for  Failure  to  Make  Assessment  to  pay  benefits  as  stipulated 
in  the  certificate  of  membership,  upon  a  declaration  alleging,  with  other 
proper  averments,  a  failure  to  make  the  assessment,  and  averring  that  if 
such  assessment  had  been  duly  made  it  would  have  resulted  in  the  col- 
lection of  the  maximum  sum  payable  under  the  certificate,  and  claiming 
that  sum  as  damages  for  such  failure,  and  the  plaintiff  would  be  entitled 
to  recover  what,  upon  proof,  he  could  show  such  assessment  would  have 
yielded  if  it  had  been  duly  made.     Earnshaw  v.  Sun  Mut.  A.  Soc.,  4G0. 

S2.  Contract  Limitation. — Where  Certificate  of  Membership  of  Mutual 
Aid  Society  Provides  that  suit  for  the  recovery  of  any  claim  under  the 
certificate  must  be  commenced  within  six  months  after  the  death  of  Uie 
assured,  and  that  failure  to  commence  such  suit  within  the  time  specified 
would  bo  a  waiver  of  all  rights  and  claims  under  the  certificate,  and 
within  that  time  an  injunction  enjoining  payment  to  the  beneficiary 
prevents  him  from  bringing  suit  until  after  the  expiration  of  the  six 
months,  such  contract  bar  is  absolutely  removed,  and  cannot  be  revived, 
and  suit  may  be  brought  at  any  time  within  the  period  prescribed  by 
statute.     Id. 

VENDOR  AND  VENDEE. 

1.  Unilateral  Contract  in  Writing  Simply  Giving  Option  to  purchase 
land  within  a  specified  time,  for  a  given  price,  is  binding  upon  the 
party  only  who  signs  it,  and  is  binding  upon  him  only  for  the  time 
stipulated  for  the  exercise  of  the  option.     CokTruin  v.  Applegarih,  417. 

S.  Doctrinb  of  Reasonable  Time  Applies  to  an  Aobeement  /.s  to  the 
Pboceeds  op  a  Sale  of  Land  where  no  time  is  specified;  and  when  it  is 
stated  in  such  agreement  that  the  land  should  be  sold  within  the  plain- 
tiff's "lifetime,"  it  should  not  be  limited  to  a  shorter  time.  Midiaely. 
Foil,  577. 

8.  Absbncb  of  Wobds  of  iNHERrrANCE  IN  Executory  Contract  to  Con- 

vey Land  will  not  Prevent  Passing  of  Fee,  but  equity  will  supply 
the  words  where  the  consideration  paid  or  other  circumstances  evince 
that  no  less  than  a  fee  was  intended;  although  in  a  conveyance  the  word 
"heirs"  is  a  term  of  art,  and  indispensable  to  carry  a  fee.  Phillipa  v. 
Stoank,  691. 
4.  Construction  of  Informal  Instrument,  Transferring  Interest  in 
Real  Estate,  as  Conveyance,  oe  as  Executory  Agbeement  to 
Convey  only,  depends,  not  upon  any  particular  words  and  phrases  it 
may  contain,  but  upon  the  intention  of  the  parties,  derived  from  the  in- 
strument itself,  and  when  that  is  doubtful,  from  the  circumstances  at- 
tending its  execution;  and  in  determining  this  intention,  the  first  rule  is 
to  inquire  whether  the  language  imports  a  present  conveyance,  or  con- 
templates a  further  assurance  to  pass  the  title.     Id. 
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B.    IlTSTRUMENT   13  TO  BB  CJONSTRUED  AS  EXECUTOET  AOEEEMENT  TO  CONVBT, 

where  the  owner  of  land  dated  and  signed  a  writing,  not  under  eeal,  to 
the  cfifect  that  "ido  herby  agree  tht  Jonathan  Phillips  shall  have  the 
land  wich  he  is  posetion  of  now  for  labor  he  don  for  me  over  age  and  this 
shall  be  his  wrecept  for  all  my  writes  and  claims  against  the  land."  Id. 

6.  Written  Contract  to  Convey  Land,  to  Satisft  Statute  or  Frattds, 

MUST  BB  IN  SoMB  Sensb  SUSTAINING;  but  it  is  sufficient  if  the  land  be 
described  as  that  which  the  vendee  "is  in  possession  of  now."    Id. 

7.  Vendor's  Interest  in  Lands  Contracted  to  be  Sold  is  Bound  bt 

Lien  of  Judouent  recovered  against  him  while  the  contract  is  unexe* 
cnted,  to  the  extent  to  which  it  is  unexecuted.   Kinporta  v.  Boyinton,  700. 

8.  Assignment  bt  Vendor  or  Lands  is  in  Legal  Effect  Mortgage,  leav* 

ing  in  him  a  right  of  redemption,  when  it  is  of  hia  claim  for  the  unpaid 
purchase-money  of  the  lands  contracted  to  be  sold,  "together  with  all 
my  interest  and  legal  estate  in  the  land, "  as  collateral  security  merely.  Id. 

i.  Vendor's  Right  of  Redemption  is  Bound  bt  Lien  of  Judgment  subse- 
quently  recovered  against  him,  where  he  makes  a  contract  to  convey  th« 
lands,  and  assigns  his  claim  for  the  unpaid  purchase-money,  "together 
with  all  my  interest  and  legal  estate  in  the  land,"  as  collateral  security, 
thus  creating  a  mortgage.     Id. 

10.  MxRB  Recovert  of  Judgment  bt  Vendor  against  Vendee  in  Eject- 
KEMT  to  Enforce  Contract  for  Sale  of  Lands  does  not  Eendeb 
Vkndee's  Possession  thereafter  Adversb  and  hostile  to  the  vendor, 
80  aa  to  set  in  motion  the  statute  of  limitations,  no  proceedings  having 
been  taken  to  enforce  the  judgment.  Bennett  v.  MoiTtson,  711. 
See  Specific  Performance;  Statute  of  Frauds. 

WAREHOUSEMEN. 
Baileb — Degree  of  Care.  —  Warehouseman  HoLDiNa  Goods  of  Anotheb 
at  his  Request  and  without  Profit  is  not,  in  case  of  imminent  dan* 
ger  from  fire  to  warehouse  in  which  they  are  stored  together  with  other 
goods,  bound  to  act  upon  the  suggestion  of  the  owner  as  to  the  best  meant 
of  saving  the  goods.  If  an  honest  and  reasonable  effort  is  nxade  in  good 
faith  by  the  warehouseman  and  his  servants,  suggested  at  the  time  tm 
the  best  line  of  action  to  be  pursued,  it  exonerates  him  from  liability 
for  loss,  although  it  subsequently  appears  that  a  different  course  would 
have  been  better.     TurreTitinev.  Wilmington  etc  B.  R.  Co.,  602. 

WARRANTY. 
See  Sales,  8,  9. 

WATERS. 

1.  Bulb  fob  Distribution  of  Allxttial  AocEsnoN  Formed  on  Lands  Bob* 

DBRING  ON  UiTNAViGABLE  RiVER,  owned  by  coterminous  proprietors,  is 
to  extend  the  side  lines  of  each  owner  to  the  nearest  river  bank,  giving 
to  each  that  part  of  the  accretion  formed  in  front  of  his  own  land.  Hub* 
bardv.  Manwell,  110. 

2.  Navigable  Waters.  —  Although  rivers,  lakes,  etc.,  are  not  strictly  public 

waters,  yet  if  they  are  navigable  in  fact  the  public  have  a  right  to  their 
use.  Such  waters  are  treated  as  pttblici  juris  in  so  far  as  they  may  be 
properly  used  for  the  purposes  of  navigation  in  their  natural  state.  Slate 
v.  Narrows  1.  Club,  618. 
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8.  Owner  of  Bed  to  River,  etc.,  Navigable  in  Fact  may  use  the  land 
and  whatever  is  incident  to  it,  including  water  over  it,  in  any  lawful 
way,  but  may  not  in  so  doing  impede  or  materially  interfere  with  navi- 
gation.    Id. 

4.  Indictment  for  OBSTRxrcriNa  Navioablb  Watercourse  must  charge  that 

such  obstruction  was  not  "for  the  purpose  of  utilizing,"  etc.,  where 
statute  prohibits  the  willful  obstructing  such  waters,  "except  for  the 
purpose  of  utilizing  water  as  a  motive  power."  But  obstructing  waters 
navigable  in  fact  is  indictable  at  common  law,  however,  under  the  com- 
mon-law form.     Id. 

0.  Evidence.  — It  is  not  Necessary  that  Obstruotions  in  the  Wat  o» 

Navigation  should  have  Actually  Interfered  with  or  Done  It 
IxjURY  TO  Render  Them  a  Nuisance;  it  is  sufficient  if  navigation 
wu  thereby  rendered  less  convenient,  secure,  and  expeditious.  So  iron 
posts  set  in  bed  of  navigable  river  may  obstruct  navigation,  although  no 
vessel  has  sustained  actual  injury  therefrom;  and  evidence  that  soma 
particular  vessel  had  suffered  harm  is  not  required.  Id. 
See  Easements,  1,  2. 

WAYS. 
See  Injunctions,  1. 

WILLS. 

1.  SUBSORIBINO    WiTNBSSES    TO    A    WiLL    MUST    SeB    THB    TxSTATOR's  SiO* 

NATURE  at  the  time  when  they  attest  it.  It  is  not  sufficient  for  him 
to  send  for  the  witnesses,  explain  that  he  wanted  them  to  sign  his  will, 
and  obtain  their  signatures  as  attesting  witnesses,  if  the  will  is  so  folded 
that  they  cannot  see  whether  he  has  signed  it  or  not.    In  re  Mackay,  409. 

2.  Ck>N8TRUcnoN.  —  A   devise  to  testator's    wife    "as   long  as  she    shall 

remain  unmarried  and  my  widow,  but  on  her  decease  or  marriage,  then 
what  may  remain  I  give  and  devise  to  my  son,  C.  H.  In  case  my  son, 
0.  H.,  should  die  without  children,  then,  after  my  wife's  death  and  my 
Bon'a  [death,  to  A.  S.,  my  brother's  son,"  gives  to  C.  H.,  on  the  testa- 
tor's decease,  a  vested  remainder  in  fee,  limited  upon  the  life  estate  of  his 
mother,  subject  to  be  defeated  by  his  death  without  children,  in  which 
event  the  remainder  vests  in  the  testator's  nephew,  A.  S.  Avery  v. 
EvereU,  368. 

5.  General  Words  in  Will,  Followino  after  and  Coupled  with  Words 

OF  Limited  Signification,  are  restricted  to  the  same  class  of  things  as 
the  former,  except  where  such  general  words  are  in  a  residuary  clause. 
The  clause,  "All  my  personal  goods  and  chattels  on  said  premises  at  the 
time  of  my  decease,"  will  not  therefore  pass  promissory  notes  and  money 
of  the  testatrix  on  the  premises  at  the  time  of  her  decease,  the  clause 
being  preceded  by  the  words,  "with  my  household  furniture,"  there 
being  also  a  residuary  clause  in  the  will,  and  the  amount  of  money  and 
notes  kept  on  the  premises  not  being  definite,  but  often  varying  with 
varying  circumstances.  Peasley  v.  Fletcher,  103. 
4.  Parol  Evidence  Aliunde  the  Will  is  admissible  for  the  purpose  of 
showing  that  certain  of  the  testator's  children,  who  did  not  receive  any- 
thing under  the  will,  were  intentionally  omitted.  Whittemore  v.  RuS' 
BtlU  200. 
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6.    Ck)N3TRCCTI0N    OF  WiLL  —  LiFE   EsTATE — ACTHORITY  TO  SkLL. — A  Wife 

takes  only  a  life  estate  in  the  realty,  with  a  gift  over,  under  a  clause  of 
a  will  which  provides  as  follows:  "I  give  to  my  wife  the  use  and  re- 
mainder of  my  property,  both  real  and  personal,  during  her  natural  life- 
time, and  after  her  decease  it  is  to  be  equally  divided  between  my 
children;  the  real  estate  to  be  sold,  if  thought  advisable  ";  .and  the  last 
clause,  providing  for  a  sale  of  real  estate,  is  not  effective,  no  power  of  sale 
having  been  conferred  by  the  testator  on  the  executor  or  any  trustee,  but 
the  land  can  be  sold  only  by  the  persons  to  whom  it  belongs.     Id. 

6.  Will  —  Wheiiier  Gift  of  Personal  Property  for  a  Lifetime,  with 

A  Gift  over,  is  Absolute  or  Otherwise  depends  upon  the  nature  of 
the  property,  as  to  its  being  perishable,  or  merely  of  articles  which  may 
depreciate  by  using,  and  also  upon  other  circumstances.  Where  the  use 
of  mon«y  is  given,  the  gift  ia  of  the  interest  only,  and  security  must  be 
given,  or  a  trustee  appointed,  of  whom  a  bond  would  be  required.  All 
rules  may  be  changed,  according  to  circumstances,  as  a  court  of  equity 
may  deem  proper.     Id. 

7.  Devise  to  Natural  Daughter  of  Testator,  akd  to  her  Illeqitimatb 

Children  by  a  deceased  friend  of  the  testator,  is  not  illegal,  nor  is  it 
made  so  by  any  illicit  intercourse  between  said  daughter  and  one  of  the 
testator's  executors,  when  there  is  no  proof  to  charge  the  testator  with 
knowledge  of  such  intercourse,  or  to  show  that  he  in  any  way  encour- 
aged or  promoted  it,  and  where  his  will  makes  no  provision  for  the  car- 
rying on  of  such  intercourse,  or  for  the  maintenance  of  any  offspring 
that  might  result  therefrom.     Smith  v.  Du  Bose,  260. 

8.  Will  cannot  be  Set  Aside  for  Alleged  Misrepresentations,  unless 

the  representations  are  proved  to  have  been  false;  and  for  the  court  to 
so  charge  the  jury  is  not  error.  But  to  charge  in  addition  that  the  repre- 
sentations must  be  proved  to  have  been  made  in  bad  faith,  and  for  the 
purpose  ot  procuring  the  will,  is  erroneous.  Where,  however,  the  issue 
actually  presented  in  the  case  was,  whether  or  not  the  representations 
were  false,  where  other  portions  of  the  charge  limited  and  explained 
this  instruction,  where  the  court  instructed  the  jury  that  if  the  repre- 
sentations were  false  the  will  should  be  set  aside  and  declared  void,  and 
where  the  evidence  in  the  case  proved  that  the  representations  were  not 
false,  the  verdict  will  not  be  set  aside  on  that  account,  it  being  altogether 
probable  that  the  jury  could  not  have  been  misled  or  confused  by  the 
use  of  the  terms  employed.     Id, 

9.  Will — Contingent  Limitations  —  Partition. — Where  testatrix  de- 

vised land  to  certain  of  her  children,  with  a  provision  that  upon  the  death 
of  either  without  heirs  the  portion  of  the  child  so  dying  should  go  to  the 
survivor,  the  time  when  the  contingency  ia  to  happen  b  the  death  of  the 
respective  devisees  without  an  heir,  — that  is,  without  children  then  liv- 
ing, —  and  no  earlier  period,  and  the  estate  should  then  go  to  the  sur- 
vivor; and  where  it  was  also  provided  that  in  case  of  the  marriage  of 
either,  then  there  should  be  a  division  of  the  estate,  the  postponed  divis- 
ion shows  that  it  was  not  the  intention  of  the  testatrix  to  confine  the 
contingency  to  the  period  of  her  own  life.      Williams  v.  Lewis,  574. 

10.  Will  —  Estoppel  by  Partition  —  Contingent  Limitations.  —  Where 

land  is  devised  to  children  of  the  testatrix  to  hold  equally  until  certain 
contingencies,  upon  the  happening  of  which  a  division  was  to  be  had, 
and  also  upon  a  contingent  limitation  that  upon  the  death  of  one  with- 
out heirs  that  portion  was  to  go  to  the  survivor,  a  judgment  of  partition 
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does  not  estop  the  snrrivor  from  claiming  his  share  upon  happening  of 
the  contingent  limitation.  The  partition  separates  into  parts  that  which 
was  before  held  in  common  as  a  whole,  and  no  more  disturbs  the  limita- 
tions than  would  have  done  a  devise  of  the  several  portions  to  the  respect- 
ive tenants  by  the  testatrix.     Id. 

11.  Will.  — Where  a  Testamentaby  Gift  is  Made  bt  Husband  to  Wipb 
IN  Satiotaction  of  her  Waiver  of  Dower  in  his  estate,  the  gift  has  a 
preference  over  all  other  unpreferred  legacies;  but  the  general  rule  does 
not  prevail,  if  the  will  clearly  disclose  that  the  testator  intended  that 
snch  gift  should  not  have  a  preference  over  other  bequests.  Moort  v. 
Alden,  203. 

12.  Id.  — Where  StroH  Gift  was  an  Annttitt  for  life  to  the  widow,  uncondi* 

tional  and  absolute,  but  the  testator  had  over-estimated  the  sources  of 
supply  upon  which  its  payment  depended,  the  full  annuity  must  be  paid 
her  as  long  as  the  estate  lasts;  the  source  indicated  failing,  others  must 
supply  the  deficiency.     Id. 

13.  Upon  Bill  in  Equity  for  Construction  of  Will,  Allowances  fob 
THE  Expense  of  Professional  Services  and  Disbubsembnts  may,  to  a 
moderate  amount,  be  thrown  upon  the  estate,  unless  the  case  be  frivo- 
lous and  unnecessary.     Id. 

14.  Will  is  Presxtmed  to  have  been  Destbotxd,  with  Intent  to  Revoke 
It,  from  proof  that  it  cannot  be  found  after  testator's  death.  CoUyer  v. 
Collyer,  405. 

16.  One  Who  Seeks  to  Establish  a  Lost  or  Destboted  Will  Assumes 
THE  Burden  of  overcoming  by  adequate  proof  the  presumption  that  it 
has  been  destroyed,  animo  revoeandi.    Id, 

1ft,  Presumption  that  a  Will  Which  cannot  be  Found  was  Destroyed 
Animo  Revooandi  is  not  Overcome  by  proof  that  persons  injuriously 
affected  by  the  will  had  opportunities  to  destroy  it.  The  facts  and  cir- 
onmstances  must  be  sufficient  to  establish  that  the  will  was  actually 
fraudulently  destroyed.     Id. 

17.  Costs  aoainst  the  Unsuccessful  Proponent  of  a  Will  may  be  awarded, 

in  the  discretion  of  the  surrogate,  under  the  statutes  of  New  York.     Id, 
See  Perpetuities. 

WITNESSES. 

1.  Husband  Consents  to  his  Wife's  being  Witness  when  he  offers  in  evi 
dence  a  deed  witnessed  by  her.    Tillotaon  v.  Prichard,  95. 

S.  Plan  of  Lands,  though  in  Part  Copy  of  Government  Survey,  mat 
BK  Used  on  Trial  by  a  surveyor  testifying  as  a  witness,     id. 

t.  Husband  or  Wife  may,  under  the  Statutes  of  West  Virginia,  Give 
Evidence  for  or  against  Each  Other  in  any  civil  action  or  proceed- 
ing, except  that  neither  may  disclose  any  confidential  communication 
made  to  him  or  her  during  marriage.     Pickens  v.  Knieely,  622. 

4.  Party  Consenting  that  Witness  Testify  to  Confidential  and  Privi- 
leged Communications  on  direct  and  cross  examination  cannot  there- 
after have  the  evidence  struck  out  on  the  ground  that  it  related  to  a 
confidential  communication.     Parkhurat  v.  Berdell,  384. 

t.  Confidential  Communications  between  Husband  and  Wife  when 
Alone,  which  the  code  of  New  York  prohibits  either  from  testifying  to, 
are  such  only  as  are  of  a  confidential  nature,  and  are  induced  by  the 
marital  relation,  and  do  not  include  ordinary  conversations  relating  to 
matters  of  business.     Id. 
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6.  Ii»  Writ  of  Entry,  Plaintij-f  is  Compbtknt  Witnkis  who  demanda 

title  in  his  own  right  aa  an  heir  at  law,  where  he  ia  not  made  a  party  as 
"  heir  of  a  deceased  party  ":  R.  S.  Me.,  o.  82,  seo.  98.  Johnaon  v.  Meri- 
tliew,  162. 

7.  Witness,  Wdlltullt  False  Testimony  by,  may  be  Disregarded.  — 

Where  witness  willfnlly  swears  falsely  to  any  material  matter,  the  jary 
may  disregard  the  whole  of  his  evidence.  Owens  t.  Kansas  City  etc.  iZ'y 
Co.,  39. 

8.  Credibilitt  of  Witness.  —  Instruction  that  if  the  jnry  believe  that  any 

witness  has  knowingly  testified  falsely  to  any  material  fact  they  may 
disregard  the  whole  of  his  testimony,  shonld  not  be  given  as  a  matter  o( 
coarse  in  any  case;  bat  whether  it  shonld  be  given  or  not  always  rests 
in  the  soand  discretion  of  the  coart.     StaZe  v.  JJickam,  64. 
See  Aokiiowlkdombnts,  2;  Attorneys  at  Law,  3;  Eyidbnoi,  8,  10-12. 

WRIT  OP  ENTRY. 
Sraomo  OB  Undiytdxi)  Part  of  the  Prebuses,  although  less  than  thai 
demanded,  may  be  recovered  under  the  Revised  Statutes  of  Maine,  ohap< 
ter  104,  section  10.    Johnson  v.  MeritAew,  162. 
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